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THE NATURE OF ASSIGNMENT AND NON-ASSIGNMENT CLAUSES

Michael Bridge
F.B.A., Cassel Professor of Commercial Law, Lon8ohool of Economics;

Professor of Law, National University of Singapore

A. INTRODUCTION

The purpose of this article is to examine the reatof assignment as it relates to
contractual debts and contractual rights in genéefbre addressing problems presented
by non-assignment clause$he assignment of things in action sits precatiobstween
contract law and property law and non-assignmenitsas cannot properly be understood
without an appreciation of this hybrid characteme$ignment.Non-assignment clauses
pose the question whether and in what circumstanoesractual rights are items of
property. They also demand an examination of thetrish@ of privity of contract and a
response to the question whether one contractiny pas the right unilaterally to vary
the contract. Finally, non-assignment clauseswetdrimary values at odds with each
other, namely freedom of contract and the freenatien of items of property. To a
significant extent, the practical problems presgnby non-assignment clauses will
diminish when expected secondary legislation nuilid non-assignment clauses in the

field of receivables (or book debts) comes int@égrbut some of the leading cases do

" An earlier version of this article was presented eonference on personal property law organigetid
Centre of Banking & Finance Law of the National i#sity of Singapore on 2 April 2015. Subject te th
usual disclaimers, the author is grateful to JaRemer for comments received.

! Non-assignment clauses in the case of leasehtsitests in land, not considered in this articleseha
experienced an altogether different fdtexden Gardens Trust Ltd v Lenesta Sludge Dispdgal§1994] 1
AC 85; [1993] 3 All E.R. 4173 All E.R. 417.

% See L. C. Tham, “Notice of Assignment and DischamgePerformance” [2010] L.M.C.L.Q. 38; L.-C.
Wolff, “Assignment Agreements under English Law:stdetween Contract and Property Law?” [2005]
J.B.L. 473. The decision iRaiffeisen Zentralbank Osterreich AG v Five Staading LLC[2001] EWCA
Civ 68; [2001] Q.B. 825 on choice of law is a clelmonstration of the difficulties arising from the
characterization of assignment.

% The Draft Business Contract Terms (Restrictioné\ssignment of Receivables) Regulations 2015, to be
made under the Small Business, Enterprise and Emgliot Act 2015, which received the royal assent on
26 March 2015 and will come into force on a datbamppointed.



not involve receivables and the subject thereforginues to merit attention for practical

as well as for theoretical reasons.

Arecontract rights also property rights?

This is not the place for a full-blown consideratiof what amounts to a property right.
Suffice it to say that if property is to be exteddeom the tangible to the intangible — and
debts and contract rights are certainly intangiblthen some of the devices by which
rights in tangible assets are estimated as prepyieteed to be moderated. The location
of a debt, for example, can only be metaphoricalifangible thing cannot be possessed
in a way that factually excludes others. It cant@& enjoyed in and of itself.
Consequently, others may not be excluded from tij@yeent of an intangible thing that

may not in fact be enjoyed at all.

Lord Justice Scrutton once said: “Courts of equttgated debts as property, and the
necessity for an action at law to reduce the ptgpeto possession they regarded merely
as an incident which followed on the assignmentthaf property.* There is some
suggestion in this passage of the debt and itsepascbeing conflated, a process that is
evident elsewhere when courts apply the distindtietween fixed and floating charges.
Yet, there is a conceptual distinction betweenla dad its money proceeds even though
the debt itself is just an abstract husk that camopened up to reveal abstract proceeds.
These in turn will generate further abstract prdseantil a tracing journey from the debt
through the banking system ends with tangible gamdservices. The metaphor of the
tree and its fruit must be treated with some cawiio the case of debts and their
proceeds. In normal cases, the payment of a dgbtiites a debt at the same time as the
debt gives rise to identifiable proceeds. Nevees®| whereas the repaid principal and

the debt may not coexist, the debt and periodidatest on the debt can.

* Ellis v Torrington[1920] 1 K.B. 399, 410-11; 89 L.J.K.B. 3609.
® SeeAgnew v Commissioner of Inland Revef2@1] UKPC 28; [2001] 2 A.C. 710.



Assignment gives us one clear example of where paymmade to an obligee creditor
does not extinguish the debt. Once an obligor t#ied of an assignment, the making of
payment to the obligee (and assignor of the Gébt)ot payment of the debt at all and the
debt continues to exist. The power to dispose digordate an item of property may be
seen as a primary characteristic of a propertytlemtent. It no longer exists in the
assignor once the assignment has been notifideetoliligor, the right itself having been

surrendered when the assignment was made.

What effect does assignment have on the contract creating theright?

Before we turn to non-assignment clauses, the ctearaf assignment, particularly its
relation to contract, needs to be explored. A wideety of rights may be made the
subject of an assignment but the concern of thislaiis with contract rights and deBts.
Three related questions may be taken here for deration. First, does the assignee
acquire a contractual relationship with the obliydn particular, does the assignee
become a party to the contract between obligoraoiigee? Secondly, does the assignor
retain anything of the right that is assigned te #ssignee? More particularly, does the
obligee retain the right to have the obligationoeoéd? Thirdly, to the extent that the
assignment entails a change in the obligor’s perémce of its obligations, how is this to
be reconciled with the integrity of the contraceif? Does assignment, as opposed to
novation, amount to a unilateral variation of thentract, given that the assignment is

effective without the obligor’s consent?
(a) the relationship between obligor and assignee

In considering the relationship of obligor and gese, a useful comparison may be
drawn with the position of a third party benefigiavith a right of enforcement under the
contract. First of all, the Contracts (Rights ofirfiiParties) Act 1999 makes it clear that,

in conferring the right to enforce a term of thenttact on the third party, it does not

® Hereinafter, instead of a compound reference liged/assignor, | shall refer to the assignor.dme
instances, a simple reference to the obligee israppropriate.
" Hence, the questions raised here do not presemisisives in cases of non-contractual assignment.
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confer on the third party the status of a contracparty’ The Australian High Court,
however, inCoulls v Bagot's Executor & Trustee Co. tieated a gratuitous joint
promisee as a contracting party: the distance letwedesignated third party beneficiary
intended to have direct enforcement rights and iat jpromisee may be either
insubstantial or non-existent in some cases, brg hgain the legislation draws a clear
distinction between the third party standing dehibws contract and the promisee as
contractual counterparty.The third party is not treated by the legislatasna promisee,
acquiring rights instead by virtue of a promise Si@g between the two contracting
parties. In enforcing the term, however, the tigedty is permitted by the legislation to
have recourse to any remedy that would have beaihable to it had it been a party to
the contract. It is made clear that these remetietude discretionary equitable
remedies’

The non-contractual status of an assignee shoulelvbe clearer because the assignee,
not mentioned in the contract, is a late entranthi® proceedings. Nevertheless, the
position was said by Collins MR to be “doubtful”what is probably the leading case on
the subject of assignmeniiplhurst v Associated Portland Cement Manufactu(@eo0)
Ltd.*? Taking a firmer line, Sir John Pennycuick in aetatase was adamant that
assignment did not put the assignee into a conihatlation with the obligol® though

he carefully confined his remarks to equitable aatistatutory assignment in such a way
as to imply that statutory assignment might pogsibé a different mattef. Now,
although the statute provides that an assignmesgegathe legal right in the thing in
action to the assigné@ijt is expressed purely in proprietary terms arptigs no ground

for concluding that a statutory assignee becomparty to the contract generating the

8 Section 2(1).

°[1967] HCA 3; (1967) 119 C.L.R. 460.

19 Contract (Rights of Third Parties) Act, s. 5 (Em®sng the right of the promisee to enforce thenjer
1 Contract (Rights of Third Parties) Act, s. 2(5).

1211902] 2 K.B. 660, 668; 71 L.J.K.B. 949, affd [T]A\.C. 414, 72 L.J.K.B. 834.

13 ¢f. Linden Gardens Trust Ltd v Lenesta Sludge Dispdsal§1994] 1 A.C. 85, 108; [1993] 3 All E.R.
417: obligor and assignee brought into “direct cactual relations”; G. Tolhurst, “Equitable Assigant
of Legal Rights: a Resolution to a Conundrum” (20028 L.Q.R.98, 101: “[T]he assignee obtains an
interest in the contract that exists between tsegasr and the obligor.”

1 Warner Bros Records Inc. v Rollgreen [1@76] Q.B. 430, 445.

15 Law of Property Act 1925, s. 136(1).



thing in action. This is hardly surprising sincéntys in action need not spring out of a
contract and the scope of the statute transcenatsactual things in action. Moreover,
the authoritative view is that the statute merebates machinery for the enforcement of
an equitable right® That said, the statute would give the assigneectimccess to “all
legal and other remedies”, whereas, in the casguitable assignment, access to specific
performance, for example, would be provided onhptigh the joinder of, and therefore

through the person of, the assignor.

The third party legislation, while not treating thieird party as a contracting party,
nevertheless takes care to identify its positionrasthat cannot be superior to that of the
promisee. First of all, the third party’s right ehforcement is subject to any relevant
contractual term§’ This is a broad expression that can encompasseqhuiosl
requirements for the assertion of a right as welaat follows. Next, all defences and
set-offs relevant to the beneficial term and agsffrom or in connection with the
contract” — a reference to equitable set-off anchmon law abatemefft— or from an
express term of the contract, that could have baaed by the promisor against the
promisee, are equally available to the promisoiregahe third party® The position here
appears to be identical with that prevailing in tase of a third party assigr@erinally,
under the third party statute, the third party rege advantage of any remedy, including
equitable remedies of injunction and specific perfance, available to the promiséé.
The same applies to equitable assignment, sincactien is brought in or with the name
of the assignor. As for statutory assignment, theekplicitly provides the assignee with

“all legal and other remedie&®.Again, bars on the grant of a discretionary reméoly

% Tolhurst v Associated Portland Cement Manufactu(2e90) Ltd[1902] 2 K.B. 660, 676; 71 L.J.K.B.
949; Torkington v Mage§l902] 2 K.B. 427, 435; 71 L.J.K.B. 71Burlinson v Hall(1884) 12 Q.B.D. 347,
349; Walker v Bradford Old Bankl884) 12 Q.B.D. 511, 515; 53 L.J.Q.B. 280.

7 Contract (Rights of Third Parties) Act 1999, 1)2(

18 As in s. 53 of the Sale of Goods Act 1979, codifyilondel v Steg1841) 8 M & W 858.

19 Contract (Rights of Third Parties) Act, s. 4(B).(

20 Although s. 136 of the Law of Property Act 1928%ere only to “equities”, this should be given an
expansive interpretation to include defences sgdegal set-off.

2L Contract (Rights of Third Parties) Act 1999, )2(n connection with equitable remedies, the utéer
status of the third party is to be ignored: ibid.

22 |_aw of Property Act 1925, s. 136(1).



example the clean hands doctrine, based on theucboflthe promisee, should have an

inhibiting effect also on the position of the as&g or the contractual third party.

In gross, the entitlement of an assignee, akinhti of a third party beneficiary, is
measured by the entittement of the assignor. Thisai key difference between
assignability and negotiability. Apart from defeacend remedies, this same point is
demonstrated in a different way byolhurst v Associated Portland Cement
Manufacturers (1900) Ltéf which is of some considerable interest in so fathe non-
assignment clause may deal with contractual pedoo® other than the payment of sums
falling due. The case concerned a long-tétiixed price requirements contract for the
supply of chalk to a company carrying on a cemeanufacturing business on land
adjoining the supplier. Although the contract imgd$10 maximum limit on the offtake
that could be demanded by the cement manufactther,circumstances showed an
implied restriction based on the size of the bussndat could be run on that adjoining
land. As part of a corporate reconstruction, tlyhts arising under the supply contract
were assigned to a new company that was substgmtiate capitalised than the assignor
company. The supplier demanded a substantial priceease for agreeing to the
assignment, but the assignee refused to pay itirmisted on delivery on the agreed
contract terms. The supply entitlement of the amsegvas defined by the appetite for the
chalk of whoever conducted a cement business oradi@ning land, and not by the
appetite displayed previously by the assigfi@nd was therefore impliedly assignafile.
The decision is clearly correct: the supplier coubd have objected if the obligee, instead
of assigning its rights under the contract, haddased the size of its business. Even if
the supplier expected the manufacturing businese tcarried on at the same rate for the
long-term future of the contract, this expectaticas merely a factual one and the law of

contract does not protect mere factual expectafions

2311902] 2 K.B. 660; 71 L.J.K.B. 949, affd [1903]@.414; 72 L.J.K.B. 834.

21t was 35-50 years and the dispute arose jusivgéars into the agreement.

%5[1903] A.C. 414, 423-24; 72 L.J.K.B. 834. A deoisj hard to justify, that goes the other way on not
dissimilar facts ikemp v Baerselmai906] 2 K.B. 604.

%6 [1903] A.C. 414, 420, 72 L.J.K.B. 834. This maydeen as another way of saying that the obligation
was not of a personal character in that these nareneasured by the personal requirements of thgeeb
%" See, e.gKurt A. Becher GmbH & Co. KG v Roplak Enterprisés($he World Navigator1991] 2
Lloyd’s Rep. 23, CA.



(b) the post-assignment position of the assignor

The position of the assignor, in relation to théiguy, is usually overlooked when the
assignment of a debt or other contract right tgiese. If it were the case instead of a
third party beneficiary, then the legislation ofrdhparty rights is clear: the promisee’s
right to enforce the contract is not affected b ttonferment of a right directly
enforceable by the third party.The legislation makes no provision for joining thérd
party and the promisor in proceedings against tbmsor, and certainly does not require
the third party to obtain the consent of the pre@mito initiate proceedings. Nor does the
legislation make provision for the case where pttimisee and third party wish to sue,
or for the case where one has sued the promigadgment and then the other wishes to
bring proceedings. If both promisee and third paritgh to sue, rules of court could bring
about a consolidation of proceedirfdsThe case of consecutive actions is more difficult
because the interests of both promisee and thiy pave to be accommodated within
the principle that the promisor should not suffewlble jeopardy as a result of non-
performancé® The legislation makes available to the third pailythe remedies that
would have been available to it if it had been &yp#o the contract. This is close to
saying that the remedies are those that would beaee available to the promisee, but it
does not mean that any damages recoverable byitdeparty will be identical to those
that might have been recovered by the promisest &irall, there are issues concerning
the measure of damages where a breach of contaases no appreciable harm to the
promisee but injures a third party. At issue herdghie question of the promisee’s so-
called performance interest and whether the pramisgght yet recover substantial
damages reflecting the third party’s loss, to bl lier the account of the third party.
Secondly, the promisee’s relations with the thirartp might be damaged by the

promisor’s non-performance, which damage may bendisfrom any loss suffered by

28 Contract (Rights of Third Parties) Act, s. 5.

2 C.P.R.T.19.1.

30 A similar issue could arise in a conversion agtiwhere two eligible claimants bring successivéoast
for interference with chattel.

%1 1n order to avoid the “black hole” problem: s&fred McAlpine Construction Ltd v Panatown I[#001]
1 A.C.518; [2000] 4 All E.R. 97. This issue is not deith in this article.



the third party and may or may not be recoverablgeu the remoteness of damage rule

from the promisor.

A final point issuing from third party legislatia@oncerns the position of a promisee who
impedes or frustrates the receipt of benefit bytthel party. This may be because the
promisee colludes with the promisor in an attemptadation of contract or waiver of
obligation. The legislation is clear in providingat the contracting parties may not “by
agreement, rescind the contract, or vary it in sughay as to extinguish or alter the third
party’s entitlement under that right, without hignsent™? It is less clear whether a
promisee may not unilaterally waive performancesamrender the right to performance
partially or in full, temporarily or permanentlyy lan estoppel. The promisee may have
other benefits due under the contract and have geosonal reasons for a unilateral
action of this kind. Moreover, where the promiseeahes the contract so that the
promisor is no longer compelled to perform, thedjio® now is whether the promisee
incurs liability to the third party. This would hato be on the basis of an implied term
that the promisee will not act so as to prevent daberual of a third party’s benefit.
Similarly, though less plausibly, the promisee miag constrained from waiving
performance or estopping itself so as to affectgbsition of the third party. The Act
does not confine terms that a third party can eefdo express terms, and an implied
term that a promisee may not interfere with a ttpedty’s vested entitlement would
certainly purport to benefit the third party, theyeraising the statutory presumption of
direct enforceability® The inference of such a term would neverthelessabeery

debatable matter.

Returning now to assignment, some of the same sgstesent themselves. The assignor
might incur liability to the assignee as a restilthe obligor failing to perform. There are

no statutory implied terms akin to those in a sdlgoods contract regarding the quality
and fitness of the assigned right, but the assigmegwell be under an express recourse

liability in the contract of assignment. Even iethssignment exhausts all of the fruits of

32 Contract (Rights of Third Parties) Act 1999, sL)3(
3 Contract (Rights of Third Parties) Act, s. 2(1).



performance, it is important to understand thabutih we speak of the assignment of
contract rights (as well as of contractual debtsfas as these may be different), the
failure of the assignee to succeed to the assignmosition in the contract with the

obligor requires a more fastidious assessment efpthsition that takes account of the
awkward conjunction of contract and property. Sigopg the assignor has performed all
of its contractual obligations, the assignment ights owed to the assignor does not
discharge the contract between obligor and assigirere obligations remain to be

performed by the assignor, the rights accruinght dssignee are burdened by those

obligations even though the assignee comes undgensonal duty to perform theth.

If the obligor fails to perform, the assignee magart to an action either against the
obligor or, if the contract of assignment permitsthe assignor. Assuming the latter
occurs, the position of the assignor against thikgab falls to be considered. The
orthodox approach would be to subrogate the asstgrtbe rights of the assignee against
the obligor if assignor and assignee have not @yregarovided for a reassignment.
Nevertheless, one drawback is that the assignos's arising from the obligor’s default
might be greater than the loss recoverable by #s&ggaee from the assignor under a
recourse provision. A better approach, it is sutaditis to recognise that, although the
assignor has transferred theperty in the assigned thing to the assigfiethe assignor
retains a vestigiatontractualright to have performance rendered by the obligathe
assignee. Consequently, upon a default on theopaine obligor, the assignor should be
entitled to damages representing its own loss. Tdsst might include liability under a
recourse provision in the contract of assignmeut,itomight also include other loss&s,
all claims being subject to the remoteness rulth@nnormal way. An assignor seeking
damages for its personal loss in this way would m®tenforcing the assignment but
would instead be suing the obligor for breach ef ¢bntract creating the assigned right.
This approach would neither detract from the asmnrights nor add to the obligor’s
contractual burdens. Whether the assignor coulduginer and recover damages on

behalf of the assignee might depend upon whethsrishone of those rare cases of

34 Barker v Stickne{1919] 1 K.B. 121.
% Redman v Permanent Trustee Co. of NSW19d6] HCA 47; (1916) 22 C.L.R. 84, 95.
% e.g., costs incurred in reimbursing the assignee.



equitable assignmefitwhere the assignor acting alone could bring prdices against
the obligor’® In this latter case, the assignor would be seekinfprcement of the
assignment. The same would be the case if spgu#itormance were sought by the

assignor.

As for the case where the assigned right does ooua or accrue in full owing to
variation, breach of contract, waiver or estoppkére is no statutory machinery to
circumscribe the behaviour of the assignor as ectial obligee. If a debt has been
assigned, and the assignment has been notifiduetoliligor, the assignor is no longer
the creditor and therefore no longer able to faedive debt or modify it as to amount,
interest or payment date. The property in the debtested in the assignee. If the
assignment has not been notified to the obliga,dhligor should retain the benefit of
any such action and ought not to be prejudiced tyudisclosed assignment. The
assignor’s action falls within the power to givg@od discharge. In both cases, the same
result should follow for other contract rights. Bagtion of the above types might infringe
the terms, express or implied, of any contract betwassignor and assignee. Notifying
the obligor of an assignment will afford protectimnthe assignee, but some assignments

are for good commercial reasons carried out onmanmification basis.
(c) the compatibility of contract and assignment

In the straightforward case of assigning a contrlabt, the effect of the assignment, once
notice of it has been received by the obligorhet only by paying the assignee will the
obligor be discharged. Taking the simple case afoatract to make payment by

transferring funds to the assignor’s designatedat; this means that a direction to pay
the assignee instead necessarily entails a matiificaof the contractual terms of

payment as they concern the identity of the payektiae receptacle for payment. It is the
debt that is being assigned and not the proceetteadebt in the hands of the assignor.

We have seen that no greater burden can be platedeoobligor, but the change in

37 Not statutory assignment, given that the legallzenkficial interest have both passed to the assign
38 SeeThree Rivers District Council v Governor and Companthe Bank of England996] Q.B. 292;
[1995] 4 All E.R. 312.
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payment details would not impose on the obligoappreciable extra burden. As for the
performance of other contractual obligations, sgepihat the contract calls for delivery
at the buyer’s premises. A demand for deliveryhatdssignee’s premises might in some
cases impermissibly increase the burden, leaviegotiligor free to deliver as agreed
under the contract. In other cases, the changddreas might not increase the burden at
all.*® A further question is whether there are circumstarin which the obligor would be
entitled to refuse a different but lesser burdeunts@e assignment cases, if a seller can
insist to the buyer that the original delivery tecaontinue to apply, despite the buyer’s
offer to substitute for it a less expensive and legacting alternativ®, then it must
follow that an assignee is no better placed testngbon the change. So, if a contract calls
for delivery on board a vessel to be nominatedheyiiuyer, an assignee may not demand
that the goods be delivered in store at the load, ploe effect of which would be to
liberate the seller from the burden of obtainingexport licence, clearing customs and
engaging a firm of stevedores to load the gooddaard. The obligation to deliver on
board remains an obligation to deliver on board, this time the ship’s master is the

agent of the assignee to take delivery.

To reconcile assignment with the contract from Whicsprings, in a way that does not
constitute a unilateral interference with that cact by the assignor, an implied term
seems the most plausible approach. An implied teowld be repelled by a contract of a
personal charactéf,and it could not coexist with a non-assignmenaséa In remaining

instances, the type of implied term needs to batified. The test of the reasonable

bystander would not provide a universal justifieatfor assignment in remaining caéés,

39 Article 9.1.3 of the UNIDROITPrinciples of International Commercial Contra¢010), in asserting
that the assignment of a non-monetary obligatiostmot make the obligor's burden “significantly raor
burdensome”, thereby concedes that the burden maybeased. Two examples are provided, one of an
assignment that does not increase the burden anthahamounts to an impermissible increase in the
burden, but together they do not give real guidarsce where the line is quantitatively drawn. Aubdfial
costs arising from the assignment may be recovasedompensation” from the assignor (art. 9.1.8) (o
which point see also art. 11:906 of fAenciples of European Contract Law

0 Maine Shipping Co. v Sutcliffe & C(1917) 87 L.J.K.B. 382.

*1 Where the right to performance may not be assigiekles v Doncaster Amalgamated Colliefi£840]
A.C. 1014; [1939] 3 All E.R. 549.

“21n Tolhurst v Associated Portland Cement Manufactu(@890) Ltd[1903] A.C. 414, 420; 72 L.J.K.B.
834, the long-term character of the contract in gaaticular case led Lord Macnaghten to constrtiasi
if” it were a contract between each of the two gipials as well as their successors and assigns.
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least of all where the assignment, for fear of ttpsgthe obligor, is concealed from the
obligor by taking place under a non-notificatiosttaing agreement. A term necessary to
give business efficacy to the contract does nothft case; an implied term permitting
assignment does not serve the cause of making dh#ract a workable commercial
entity. Further, any claimed need for it is incomifga with workable contracts that
contain a non-assignment clause. That leaves aitepited in law. The silence of the
law on the existence of such a term comes closa @dmission that assignment is not to
be reconciled with contract at all. Instead, a pespry wand is being waved to justify
what would otherwise be an anomalous and unjustdiamterference with contract, with
the wand staying down where the burden of changddmvoe excessive. An acceptance
of the view that assignment is fundamentally incatiigde with contract has implications

for non-assignment clauses.

What isassignment?

It may be rather basic to ask what is the naturahodssignment, but it is relevant to the
later discussion of non-assignment clauses. Thetigmehere is whether assignment is
simply a transfer of title not dissimilar from ttransfer of the legal title that occurs in the
case of a gift of a tangible thing, or whether itshnecessarily be constituted in the form
of a trust. The trust question necessarily leadthéodismissal of statutory assignment,
which invests in the assignee the “legal title’gréby incorporating the beneficial title

that is transferred under the equitable doctrimegesstatutory assignment merely builds
upon an underlying equitable assignment. Turning twequitable assignment, there is a
distinction to be drawn between the equitable assent of a legal thing in action and

the equitable assignment of an equitable thingfioa.

Taking first the equitable assignment of a legadghn action, its effect is to separate the
legal and beneficial interest in the thing. Theasapon of these two interests can occur

other than by means of a trddtMoreover, although trust language is sometimesd irse

3 Westdeutsche Landesbank Girozentrale v Islingtaran Borough Councjll996] A.C. 669, 706-07;
[1996] 2 All E.R. 961 (Lord Browne-Wilkinson of Catan).
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connection with an assignméfitpersuasive academic authority distinguishes arighit
assignment and an assignment by way of a trusingqithat an assignment by way of
trust in the form of a simple declaration of trlist an assignor is a rare creatfité
trustee has active duties towards a beneficiagjuding the gathering in of trust assets
and applying them in the interest of the benefician assignor has no such active duties
unless these are undertaken in a contract of aseign There may be little on a given set
of facts to separate assignment and trust — andsdhme goes for charge — but the
difference is there. Granted, the trust shouldringiple be open to a winding-up by the
beneficiary according to and within the limits beSanders v Vautié? principle, which
would convert it into an outright assignment, battdoes not mean that the outright
assignment and the assignment by way of trust fieresame creature in the first place.
Moreover, although there is a very close similabigtween the machinery for enforcing
an equitable assignment, and the Vandepitte proe¥dinat permits a beneficiary to
intervene and take direct control of proceedingemwh trustee fails to take steps to
recover trust property, an outright assignee isagdnn charge of proceedings against an
obligor and does not have to wait on the assigaar leneficiary would normally have to
wait on the trustee. An outright assignor, morepwveay have no practical interest in
seeing to performance by the obligor in the absericany recourse provision in the
contract of assignment. The above position carepeated for the equitable assignment
of an equitable thing in action, except that th&grsee does not in such a case even have

to join the assignor to the proceedings.

A related question is whether consideration is semgy to give effect to an equitable
assignment. Consideration is of course not needeth® part of a trust beneficiary. If

equitable assignment were always cast in the fofma ¢rust, then no consideration

%4 e.g.,Warner Bros Records Inc. v Rollgreen [1876] Q.B. 430, 443; [1975] 2 All E.R. 105 (assigmof
an option the trustee of the benefit of the opfathe assignee).

%5 0. R. MarshallThe Assignment of Choses in Actfbondon: Pitman,1950), 85: “It is difficult to find
abundant authority on the precise question of §s&yaor expressly declaring himself a trusteetier t
assignee.” See al®arbados Trust Co. v Bank of Zamijz®07] EWCA Civ 148; [2007] 1 Lloyd’s Rep.
495, discussed below.

“6(1841) Cr. & Ph. 240; 41 E.R. 482.

" FromVandepitte v Preferred Accident Insurance Corp e or{1933] A.C. 70; (1932) 44 LI. L. R.
41.
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requirement would ever come into play. Yet, theuées®f whether consideration is
required has proved to be a taxing one and thescage by no means uniform. Page
Wood V-C inRichardson v Richardsosummed up earlier case law as requiring “some
further step...by the assignee to acquire the legatest”*® This was on the ground that
an assignment in equity was merely an agreemeass@n. The logic of that earlier
authority seemed to point firmly in the directiohabconsideration requirement, at least
in the case of legal things in action, yet the $yob consideration, especially at a time
when statutory assignment had not been launchedldv&ill have been insufficient to
convert the equitable into a legal assignment. [atex enactment of a statutory form of
assignment, where consideration is certainly nquired?° did not in any way impair a
valid equitable assignmefitand so casts no light upon whether a voluntanjtaije
assignment should fail for lack of consideration to suppott On balance, the
preponderance of decided cases, includRichardson v Richardsoitself, favours the
view that consideration is not required for the ieajple assignment of a legal thing in
action®® Apart from which of these views is the correct othe very existence of this
controversy attests to the separate charactersitafjlot assignment and assignment by
way of trust. It should not be supposed, howevat those courts denying the relevance
of consideration to equitable assignment are coently asserting that all equitable

assignments amount to trusts of the thing in action

At the heart of the consideration question is tiei-known decision irMilroy v Lord,>®
which we shall return to later. In that case, a benof shares in a bank were purportedly
transferred by a voluntary deed but the transfes waver registered and could not

therefore take effect at law. The settlor had nmedeverything in his power to give

“8(1867) L.R. 3 Eq. 687, 693; 36 L.J. Ch. 65Rek v Kettlewel(1842) 1 Hare 464; 66 E.R. 111and
that line of cases” were cited.

*9Harding v Harding(1886) 17 Q.B.D. 442; 55 L.J.Q.B. 482e Westertofi919] 2 Ch. 104; 88 L.J. Ch.
392;Holt v Heatherfield Trusi1942] 1 K.B. 1, 5; [1942] 1 All E.R. 904.

*0Wm Brandt's Sons & Co. v Dunlop Rubber {1805] A.C. 454, 461Tolhurst v Associated Portland
Cement Manufacturers (1900) LiR03] A.C. 414, 424; 72 L.J.K.B. 834.

* viz., one made without consideration.

2 Kekewich v Manning1851) 1 De G. M. & G. 176, 188-89; 42 E.R. 5R&chardson v Richardson
(1867) L.R. 3 Eq. 687, 695; 36 L.J. Ch. 65t v Heatherfield Trusf1942] 1 K.B. 1, 3, 15; [1942] 1 All
E.R. 404;Re McArdlg1951] 1 Ch. 669, 674, 676-77; 1 All E.R. 905%u Soo Sin v Oei Tjiong Bj2008]
SGCA 46; [2009] 1 S.L.R.(R.) 529.

3(1862) 4 De G.F.& J. 264; 45 E.R. 1185.
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effect to the transfer. It was not argued thatehead occurred an equitable assignment of
the shares, even supposing that the rules on étpiigssignment are capable of being
applied to share¥. Instead, the argument was that the failed trargdee rise to a trust.
This was dismissed because of equity’s refusaletéept an imperfect gift and because
equity would not recognise a trust as having besstituted in circumstances where the

settlor had sought to effect a transfer by otheamse

This takes us to the question whether, apart froanestransfers, where a form of transfer
is prescribed, a voluntary equitable assignment dégal thing in action should be
recognised if it does not take the form of a tarsd does not comply with any legal form.
In principle, the answer should be a firm yes. Bgmay follow the law but the case of
equitable assignment of a legal thing was not ohequity imposing itself on the
conscience of an assignor, who had failed to comyilly the appropriate legal form, to
do what was necessary to complete the transad®ather, the common law repudiated
the very practice of assignment so that there wadegal form for the assignor to
follow.>®> Nor did principles of contract have to be invokedl as to give rise to a
compulsion on the assignor to abide by that legahf Equity’s proprietary expression is
not confined to the trust and outright voluntaryuiggple assignment is capable of
standing on its own feet. These various concerpstaduity and its relation with law do
not even come into play where the equitable asstgiirooncerns an equitable thing in

action.
B. NON-ASSIGNMENT CLAUSES
A non-assignment clau¥en a contract may take various forms. It may besignments

of contract debts and rights completely; it mayitiassignments to companies in the

same group as the assignor; it may forbid assigtsneithout the consent of the obligor;

¥ As was surprisingly asserted by Clarke L.JPé&nnington v Waing2002] EWCA Civ 227 at [81]-[83];
[2002] 1 W.L.R. 2075.

% The fact that the common law might be circumvergthe grant of a power of attorney is a different
matter.

%6 See generally G. McMeel, “The Modern Law of Assigmt: Public Policy and Contractual Restrictions
on Assignment” [2004] L.M.C.L.Q. 483; G. McCorma¢Rebts and Non-Assignment Clauses” [2000]
J.B.L.422.
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and it may forbid assignments without the obligatansent, such consent not to be
unreasonably refused. This article will not dealhwssues relating to consent where the

clause requires this but will focus on the coreeaafsan outright bar on assignment.

Before turning to the cases, it is useful to resgme of the practical considerations lying
behind the use of non-assignment clauses. An abhiaght have a personal preference
for dealing with the obligee rather than with adhparty assigne¥; or might wish not to
staunch the flow of set-off rights against the g&>® or might not wish to deal with two
parties, raising a set-off defence against one ass@rting an additional counterclaim
against the othet: or might desire to ward off the inconvenience e#léhg with multiple
assignee&’ or might not wish to become embroiled in a disputéveen assignor and
assignee under the contract of assignment; or nsiggk to avoid the risk of paying the
assignor instead of the assignee, thereby failinget a good discharge. These are all

solid commercial reasons for insisting on a nongassent clause.

Two nineteenth century authorities, followed byoad silence until the issue erupted
again in modern times, set the sceneTom Shaw & Co. v Moss Empires fFlda

contract engaging the services of a comedian ferthaich to assign his earnings. It also
prohibited him from suffering those earnings totaken in execution of any judgment
against him. The comedian assigned a portion ofehisings to his agent. Although
Darling J. is reported to have said that the cldosald no more operate to invalidate the

assignment than it could to interfere with the lasfsgravitation”, the ruling in this

" e.g., the “vulture fund” example.

%8 After notice of an assignment is given, this affdegal set-off rather than equitable set-off.assignee
of contractual rights takes subject to the waydbetract defines and measures those rights agamst
performance rendered in fact by the obligee. Ifdhiigee assigns those rights before renderingetieée
performance or not rendering performance at adl a$signee’s rights are correspondingly measuredeby
equitable set-off available to the obligor. An @arhotice of assignment does not expand the assign
rights.

%9 e.g.,Helstan Securities Ltd v Hertfordshire County Cdlfi978] 3 All E.R. 262, 266; 76 L.G.R. 735.
See alsd.inden Gardens Trust Ltd v Lenesta Sludge Dispdgal§1994] 1 A.C. 85, 106; [1993] 3 All
E.R. 417.

0 e.g., the contract rights may have been dividedraya number of assignees.

61(1890) 25 T.L.R. 190

16



briefly reported case is uncle¥r.The presence of the execution prohibition might
suggest that the effect of the clause as a whole marely to mark out conduct

amounting to a breach of contract by the comediain.comedian would have been in no
position to prevent execution being levied agaimst earnings if the occasion arose,
prohibition or no prohibition. If the non-assignneclause went only to breach of

contract, the assignment would be effective butassignor would be liable to pay the

obligor damages for breach of contract (in a fanfrcertain amount). The assignment
having been executed, there would be no scopenforjanction to issue preventing it.

More significant is the case &e Turcarf® where a life insurance policy provided that
“it should not be assignable in any case whatevEmné insured, Turcan, had previously
entered into a matrimonial settlement containingpeenant to settle all future property
on the trust of the settlement. The holding was Thaican was prevented by the clause
from dealing with the legal interest but remainedefto deal with the beneficial
interest®* Consequently, the court decreed that the moneysved on the policy should
be handed over by Turcan’s executor to the trusittie settlement. The case is unclear.
On the one hand, the court was of the view thattwenant could have been enforced in
the lifetime of Turcan; on the other hand, it sflateat he could not have assigned the
policy but could give the trustees the benefit lnd thoney when it was receivelde
Turcan certainly supports the view that a non-assignméguise does not prevent an
assignor from agreeing to hold the proceeds ofréract right or debt for the assign@e.

It may not go any further than that, apart fromititeguing hint in the case that the non-
assignment clause in the policy, which took themfaf a special proviso, might have

been inserted in the policy at the behest of Tuloarself so as to evade his covenant to

%2 One possible interpretation of the case was givéinden Gardens Trust Ltd v Lenesta Sludge
Disposals Ltd1994] 1 A.C. 85, 108; [1993] 3 All E.R. 417, thatealt only with an accounting of moneys
received by the assignor to the assignee.

63(1888) 40 Ch. D. 5.

6 Even though the covenant required him to “convegssign his estate or interest” to the trustee¢hef
marriage settlement.

% This is the point conventionally extracted frome ttase. See e.ginden Gardens Trust Ltd v Lenesta
Sludge Disposals L{1994] 1 A.C. 85, 106; [1993] 3 All E.R. 417: “Raiiican...held that although
[Turcan] could not assign the benefit of the poBoyas to give the trustees the power to recowemibney
from the insurance company, he could validly makie@aration of the trust of the proceeds which
required him to hand over such proceeds to theéetess’ InRe Turcanthe former possibility did not arise
because the proceeds were already in the hante ekecutor when the assignee trustees claimed them
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assign®® A non-assignment clause may always be waived &yHiigor but there is also
a case for saying that it should have no effetitefobligor lacks a material interest in its
enforcement’ The assignor should be estopped from invoking ribe-assignment
clause, certainly when the assignment takes pléee the transaction with the obligor

and quite possibly when the order of events isremd®®

In modern times, the contract kfelstan Securities Ltd v Hertfordshire County Calffic
contained a clause prohibiting a building contraétom “assign[ing] the contract or any
part thereof or any benefit or interest thereithmreunder” without the written consent
of the council employer. The clause, consideredadrenough by the court to capture
contract debts, was held in quite cursory termeetwler the assignment “invalid”. The
decision was later affirmed ihinden Gardens Trust Ltd v Lenesta Sludge Disposals
Ltd,”® where effect was given to a clause prohibiting assignment of “this contract”
without the employer’s consent. Given the extensivelerstanding that contractual
burdens may not be assigned, the clause meanhahifiting in action arising under the
contract (as opposed to the entire contract) cbeldassigned. As well as the right to
future performance under the contract, it alsowaot contractual benefits such as causes
of action that had already accrued before the asmgt. Although the court recognised
that restricting a free market in land was agagpustlic policy, it said there was no rule of
public policy to prevent a prohibition on assignithgngs in action. Given that the issue
of the public interest was absent from the argument the casé’ this was a
pronouncement that did not need to be made. Moredhe vital importance of

facilitating cash flow in businesses through ouirignd security assignments, together

% See the argument of counsel for the trustees3&8)140 Ch. D. 5, 8.

%" This point may be relevant to a factual variawdiffoamcrete (UK) Ltd v Thrust Engineering [[RD02]
B.C.C. 221, where sums due under an agreementigimigia non-assignment clause were captured by a
previously executed floating charge. Suppose tmeassignment clause is inserted in the contrattteat
behest of the obligee in order to restrict the heafthe floating charge.

8 See R. Goode, “Contractual Prohibitions againsigksnent” [2009] L.M.C.L.Q300, 308 (asserting
that only the obligor may invoke a prohibition aggtiassignment).

69[1978] 3 All E.R. 262; 76 L.G.R. 735; R. Goode 78942 M.L.R. 553. In reaching its conclusion that
the prohibition clause was effective, the courieklupon the equivocal caseRé Turcar(1889) 40 Ch. D.
5.

70[1994] 1 A.C. 85; [1993] 3 All E.R. 417. Lord Braws-Wilkinson gave a judgment in which the other
members of the court concurred.

1[1994] 1 A.C. 85, 107; [1993] 3 All E.R. 417.

18



with the endemic problem of raising finance for 8rfamedium enterprises, would have
provided some scope for arguments to rebut thatiquiolicy pronouncement. The
overall tenor of the case was that overturning a-assignment clause would interfere
with the legitimate expectations of the party atoad behest the clause was inserted in
the contracf? Freedom of contract therefore trumped propertya$ open to the court to
hold that the assignment was effective, though rlegkess in breach of contract on the
part of the assignor, but the court did not so hbldd it done so, the way would have
been open to consider the importance of the terdhvemether its breach would have
permitted the obligor to terminate the contractriieation would have no real impact on

debts that had fallen due, but it would empty aigmenent of executory contract rights.

Nevertheless, the House of LordslLimden Gardenghought it “hypothetically possible”
that a clause might bar the assignment of a righfuture performance but not an
assignment of the fruits of performarl@eThis is no tentative hypothesis but a perfectly
conventional possibility, especially if these feuitake the form of money received.
Suppose, however, that the contract in questionsdik to prevent the obligee from
contracting to assign the proceeds of a contrgtit or debt to the assignee. The court
stated that a non-assignment clause would not fichate” the assignment contract
between assignor and assignee; even if it did,ightrbe ineffective on the ground of
public policy/* This passage is odd and unsatisfactory. Firsfpiss is on contract and
not property. Between a willing assignor and assggrihe invalidation of their contract
should not necessarily invalidate a proprietarpgfar’> Secondly, how can one contract
“‘invalidate” the making of another? In the eventtioé first contract seeking to do so,
there would still be a perfectly valid contract cluded between the obligee as assignor
and the assignee. The making of this contract sifjament would amount to a breach of
the first contract by the assignor and might alsader liable the assignee in the tort of
inducement of breach of contract. An injunction miglso be issued preventing

performance of the second contract, but this wdagd unlikely in the absence of

2[1994] 1 A.C. 85, 108; [1993] 3 All E.R. 417.

3[1994] 1 A.C. 85, 105; [1993] 3 All E.R. 417.

4[1994] 1 A.C. 85, 108; [1993] 3 All E.R. 417.

> Westdeutsche Landesbank Girozentrale v Islingtardan Borough Counc|l996] A.C. 669; [1996] 2
All E.R. 961.
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appreciable harm to the obligor, which is hard aaceive. Even if the first contract did

seek to preclude the making of the assignment acttthis might in the court’s view be

against public policy® Taking the above passages in gross, they give fitile comfort

to any attempt to strike down a contract to as#ignfruits, or proceeds, of a contractual
right or debt. Nor do they impugn the impositioraofonstructive trust of the proceeds of
an unassignable right or debt in the hands of #sgaor. This is a matter of significance

when we come to the trust approach to non-assignohaumses.

If water pressure is strong enough, damming it flaill cause it to seek and find an
outlet elsewhere. As effective as a non-assignnotsuise may be to prevent the
assignment of contract rights and debts, a deaaraf trust of those rights and debts has
been held to survive a non-assignment clause inutigerlying contract. Before the
relevant cases are considered, we should remaidbtfence iinden Gardens Trust Ltd
v Lenesta Sludge Disposals ldflany discussion of contract rights as items aipprty.
Trusts of promises have long been recognised, asmigranent itself testifies to
contractual promises as property between an ags@mb an assignee. It is perfectly
possible for a right to be “a personal thing, iredap of uncontrolled transfer”, yet
nevertheless an item of propeffyinsolvency legislation with its extensive definiti of
property® ensures that value can be extracted from rightt #re not freely
transferablé’ A non-assignment clause that places restrictioms assignment,
concerning the seeking of the obligor’'s consertheridentity of the assignee, should not

therefore prevent the contract right or debt fraguaring the status of a property right.

More difficult is the effect of an outright non-ggsment clause. Dodsnden Gardens
mean that contract rights and debts in such casesa@ property rights? The answer

should be n&? If the answer were yes, there could be no trush@tinassignable right or

" Quite possibly as a restraint on alienation. Adiug to R. Goode, “Contractual Prohibitions against
Assignment” [2009] L.M.C.L.Q300, 306, the obligor would be “invading the fieldproperty law”.

"9 Bombay Official Assignee v Shr¢f932) 48 T.L.R. 443, 445 (membership of a stoahange).

8 |nsolvency Act 1986, s. 436(1).

81 e.g.Swift v Dairywise Farms Ltf2000] 1 W.L.R. 1177; [2000] 1 All E.R. 320, affdq01] EWCA Civ
145; [2003] 1 WLR 1606 (Note).

82 Don King (Productions) Inc. v Warrd@000] Ch. 291, 334-35; [1999] 2 All E.R. 218 (Mirt..J., and
cases therein cited); According to R. Goode, “Caxitral Prohibitions against Assignment” [2009]
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debt, a proposition refuted in the cases that Walll§ the obligee has a property right,
then it ought to follow that the property right mag assigned. The consequences of that
assignment in relation to the obligor are a diffenmatter and will be discussed below.
The proprietary effect of the transaction is clearethe case of a declaration of trust,
since it involves no transfer of a subsisting figeny more than a charge connotes a
transfer?® The treatment of a right subject to a non-assigrirakause as a property item
permits the useful inference of a duty on the asBigo account to the assignee for the
proceeds received of a thing in action purportedlsigned in breach of a non-assignment
clause® This matter will be developed further below, asoalill be the effect of a more

expansive clause that seeks to prohibit declaratdrrust.

Whether the non-assignment clause bars assignroemtletely, or conditionally or on
terms, it should either exclude or bar the incoagion of any implied term in the contract
generating the contractual right that would otheemeffect a reconciliation of contract
and property® A non-assignment clause confines the obligor'sramtual commitments

to the obligee. Now, this does not quite explairywhe contract right or debt might not

L.M.C.L.Q. 300, 306: where non-assignment clauses are valiohtfact rights do...constitute property...in
the relations between assignor and assignee”. BMokes v Doncaster Amalgamated Collieries Ltd
[1940] A.C. 1014, 1023-24; [1940] 3 All E.R. 54®(dracts of personal servic®acific Brands Sport and
Leisure Pty Ltd v Underworks Pty Lfp006] FCAFC 40 at [32] (fifth proposition) (Finmd Sundberg JJ);
(2006) 230 ALR 56, citingack v Smail1905] HCA 25; (1905) 2 C.L.R. 684, 704-05. Thewargnt that a
non-assignment clause renders a contractual ragisbpal in character is recited by Waller L.J. in
Barbados Trust Co. v Bank of Zampz®07] EWCA Civ 148 at [41]; [2007] 1 Lloyd’s Rep95. See also
G. Tolhurst, Equitable Assignment of Legal Rigla$esolution to a Conundrum” (2002) 118 L.QOR,
117: “[A]lthough the parties may not be able to makmething property that the law would not otheewi
recognize as such, they are able to mould its ctexiatics and even to rob it of those characiesghat
make it property.”

8 See the Law of Property Act 1925, s, 53(1)(c) tmedine of cases flowing from it.

8 Swiss Bank Corp v Lloyds Bank [1982] A,C. 584; [1981] 2 All E.R. 44%ational Provincial &
Union Bank v Charnlef1924] 1 K.B. 431 Carreras Rothmans Ltd v Freeman Mathews Treasude Lt
[1985] Ch. 207; [1984] 1 All E.R. 155.

% In Barclays Bank Ltd v Willowbrook International LjtP87] B.C.L.C. 717; [1987] F.T.L.R. 386, the
proceeds of a valid assignment were held on a eariste trust by the assignor for the assignee. Sdree
should apply where the assignment is invalid offgotual because of a prohibition on assignmentitgq
looks on that as done which ought to be done.ignlétter case, see t@arbados Trust Co. v Bank of
Zambia[2007] EWCA Civ 148; [2007] 1 Lloyd’s Rep. 495[&f] (Rix L.J.), relying uporRe Turcan
(1888) 40 Ch. D. 5 andinden Gardens Trust Ltd v Lenesta Sludge Dispdgdif1994] 1 A.C. 85, 106;
[1993] 3 All E.R. 417.

% SeeSacks v Neptune Meter qa932) 258 N.Y.S. 254, 261-62; 238 App. Div. 82 tion-assignment
limitation conditions the obligor’s duty to perforidence, the condition governs the right acquingthie
assignee in that the obligor need account onlja¢cassignor: G. Tolhurst and J. Carter, “Prohibgion
Assignment: a Choice to Be Made” [2014] C.1405, 414.
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still be the subject of equitable assignment (g=spd to a statutory assignmetityince
the assignor will be a party to this action andsthaminally the claimarif One response
to this is to say that the process of joinder giviee to complications and possibly
additional legal expense on the part of the obligod, anyway, the joinder of an
unwilling assignor as co-defendant strips awaystmblance of an action being brought
by that same assignor. That said, it is submittesd it is possible to respect a non-
assignment clause yet at the same time give effeein equitable assignment in the
following way. The equitable assignee might be tedaas acquiring rights that are
limited by the non-assignment clad8elhis limitation might deny the assignee the right
to demand payment or performance from the oblignd thus also the power to give a
good discharge. In addition, legal set-off rightewd continue to toll as between obligor
and obligee. If the obligor failed to make paymentender performance to the obligee,
the limitation on the assignee’s entitlement impbisg the non-assignment clause should
not preclude the assignee from implementing thehinacy of equitable assignment to
have judgment rendered in favour of the assignbg would then hold the proceeds on a
constructive trust for the assignee. If this isreot, at this point the assignee’s right to
payment or performance begins to resemble a righthé proceeds of payment or
performance, which for reasons stated above shbaldeyond the reach of a non-
assignment clause. This outcome is also very girtoléhe outcome that prevails where
the obligee declares himself trustee of rightsawotir of a third party beneficiary. If the
objection is made that this invades the obligogsision not to perform, the response is
that the obligor has no right to resist performaimcthe absence of defences and set-offs

that may equally be asserted against both assagbassignee.

The above modification of the joinder procedure ldoat the same time permit the
obligor to insist that performance must comply vtttk contract and permit the obligee to

dispose of the contract right or debt as an itemproperty, but one that is not exigible

87 Barbados Trust Co. v Bank of Zam{j2007] EWCA Civ 148 at [88] (Rix L.J.); [2007] ldyd’s Rep.
495.

8 Nevertheless, any distinction between statutodyequitable assignment in respect of the effecionf:
assignment clauses was rejected by Millett L.R.iw Chester and North Wales Legal Aid Area Offive
12)[1998] 1 W.L.R. 1496, 1501; [1998] B.C.C. 685.

8 |n the same way that the extent of contract rightsilable for assignment might be limited by an
equitable set-off available to the obligor.
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directly against the subject matter of the assigrimi@ support of this, suppose that a
contract contains a clause requiring the obligodesent to an assignment, and that the
assignor assigns the same debt twice, the firg without, and the second time with, the
obligor's consent. Suppose also that the first gme® notifies the obligor of the
unpermitted assignmefit.It may well be that, as a matter of contract, dbéigor can
insist on paying the second assignee but thatnastir of property, the second assignee
must hold the proceeds on a constructive trustther first assignee. As a matter of
property, the assignor divested himself of the prigpin the debt on the first assignment,
the notification of that assignment then deprivihg assignor of the power to invest the

second assignee with a higher ranking propertyt.righ

Turning now to these trust developments, the signtioint isDon King (Productions)
Inc. v Warrer* where a preliminary issue arose concerning as®gtsnunder a first
partnership agreement of the benefit of certainagament and promotion contracts. The
assignments were ineffectuahter alia, because of a non-assignment clause. The
guestion was whether the failed assignments mightake effect as a “declaration of
trust” of the contractual rights themselves. Sittde first partnership agreement did not
involve an express declaration of trust or any legg from which a genuine intention to
create trust might have been inferred, the so-dalleclaration of trust in this instance
could only be a constructive trust imposed by ofp@maof law?? Lightman J** answered
the question in the affirmative in this way: “It ékear that a purported assignment of a
contract or the rights arising under a contract rbayineffective as such because the
contract involves the rendering of personal sesvige prohibits their assignment. The
guestion arises whether a purported assignmentaloeble consideration, ineffective as
an assignment for the above reasons, may be ef#iea8 a declaration of trust or as

imposing fiduciary duties on the assigndt.This passage, it should be noted, refers to

% 30 as to prevent the second assignee from gamiogty under the rule iDearle v Hall(1828) 3 Russ.
1.

°1[2000] Ch. 291. The judgment of the Court of Affirahe same caséid, appears broadly to have
endorsed the approach of Lightman J. For criticisee, A. Tettenborn at [1998] L.M.C.L.Q. 498 and
[1999] L.M.C.L.Q. 353; G. McCormack, “Debts and NAmssignment Clauses” [2000] J.B.422.

2 The language of the second agreement, in cl 7dgries closer to a trust but still seems to fadirs

93 Citing Devefi Pty Ltd v Matefi Pearl Nagy Pty Lt992] FCA 338; [1993] R.P.C. 493, 505.

% Don King (Productions) Inc. v Warrd@000] Ch. 291, 318; [1999] 2 All E.R. 218.
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contract rights and not the fruits of contract tggim the hands of the purported assignor.
The judge went on to say that a trust of the béwéfa contractual obligation differed in
character from an assignment of the benefit ofrraot® It would thus not be captured

by a non-assignment clau®e.

One objection to the inference of a trust of caritral rights notwithstanding a non-
assignment clause is that the trust might bringiatiee very thing that the obligor sought
to avoid, namely, becoming involved in relationsthwa third party. Lightman J.’s
response was that the facility given to a benefjcta enforce the trust by joining the
trustee as co-defendant in Vandepitte proceedfingsight not be allowed “in a
commercial context where it has no proper plaéeince the due payment of debts lies
at the very heart of commerce, and since this d@¢snvolve any “intrusion into the
personal mutual dealings of contracting partist,is unclear why this procedure should
have no place in commercial contexts. A majoritythe Court of Appeal iBarbados
Trust Co. v Bank of Zambigaw Vandepitte proceedings as appropriate in dslotvery
cases® The exclusion of Vandepitte would also seem totremfict Lightman J.'s
assertion that trust and assignment are not the ghimg. That exclusion would also
reduce the trust of a contract right or debt tolével of an assignment of the proceeds of
that right or debt, and equate it with a constugctirust of the proceeds of a failed

assignment in the hands of the assignor.

Suppose now that instead of a trust of contraatgats or debts there is a trust of the
proceeds or fruits of that right or debt. The gioesis whether the trustee is as bound to

act to gather in trust property as a trustee ofraghrights. Although there can be a trust

% [2000] Ch. 291, 317; [1999] 2 All E.R. 218.

% «A declaration of trust in favour of a third pamy the benefit of obligations or the profits ol from

a contract is different in character from an assignt of the benefit of the contract to that thiedtp’:
[2000] Ch. 291, 319; [1999] 2 All E.R. 218. Seevdixplora Group Plc v Hesco Bastion L{2D05]

EWCA Civ 646; (2005) 149 S.J.L.B. 92Barbados Trust Co. v Bank of Zamf2®07] EWCA Civ 148;
[2007] 1 Lloyd’'s Rep. 495 (discussed below).

" SeeVandepitte v Preferred Accident Insurance Corp e ork{1933] A.C. 70, 79.

% [2000] Ch. 291, 321; [1999] 2 All E.R. 218. Howgsificant is the absence of a comma after “conxt”
% Barbados Trust Co. v Bank of Zam{j2007] EWCA Civ 148 at [110] (Rix L.J.); [2007]l1oyd’s Rep.
495,

19912007] EWCA Civ 148 at [29] (Waller L.J.) and [107110] (Rix L.J.); [2007] 1 Lloyd’s Rep. 495. See
below for the way a Vandepitte judgment might tearfed.
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of a contingent interest in properf},such a trust must be predicated on the existehce o
that property. Proceeds cannot have any existentiethe right generating them has
arisen and has been dealt with so as to give barthroceeds. It should not therefore
matter whether any supposed right has yet beenedear if created is due or overdue
for performance. Unless and until the obligatiopmarting the right has been performed,
the proceeds do not exist and a trust in respe¢herh, as opposed to a contractual
undertaking to create a trust, cannot be constitun, there can be no Vandepitte
proceedings in respect of these latent proceeden Eff the so-called trustee is
contractually bound to gather in the proceeds,hsd the obligor has to deal with an
obligee acting under compulsion, the Vandepittegdore will not come into play.

A further difficulty concerns the exclusion of theust device by an extended non-
assignment clause. In Lightman J.’s view, althoaghon-assignment clause should be
read asprima facielimited to assignmerif? an appropriately drafted clause might be
effective in prohibiting a trusf® At this point, the inaptness of the expression
“declaration of trust”, as used in this case, begsian acute matter, suggesting as it does
an express trust. Recall that, in the case ofiteedartnership agreement, the trust was a
constructive trust arising by operation of law mita failed assignment. This is a
critically important point. A clause might well gribit the obligee from assigning a right;
an extended clause might be effective in preverdimgxpress declaration of trust; but an
extended clause, despite stretching from assignnentrust, may not prevent a
constructive trust arising from a failed assignméthat is indeed the consequence of a
failed assignmen*

In Barbados Trust Co. v Bank of Zampfa a non-assignment clause in an oil import

facility agreement allowed an assignment to be miaglehe obligee (Masstock) to

191 ynderhill and Hayton: Law of Trusts and Trustéeds D. Hayton, P. Matthews and C. Mitchell),
(London: LexisNexis,18th edn, 2010), para. 10.01.

19212000] Ch. 291, 319-20; [1999] 2 All E.R. 218.

10312000] Ch. 291, 319; [1999] 2 All E.R. 218. Sesodllarence House Ltd v National Westminster Bank
Plc [2009] EWCA Civ 1311; [2010] 1 W.L.R. 1216.

104 ¢f. Barbados Trust Co. v Bank of Zami907] EWCA Civ 148 at [88] (Rix L.J.); [2007] lidyd’s

Rep. 495.

19512007] EWCA Civ 148; [2007] 1 Lloyd’s Rep. 495.

25



another bank or financial institution if the resgent borrower's permission were
obtained, such permission not to be unreasonaliged. If no response was made by
the obligor within a stated period, the consent idae deemed to be given so that an
assignment could subsequently be made by the assihe assignment made in this
case (to Bank of America) was nevertheless prematnd therefore invalid under the
terms of the permission clause. Sub-assignmentswietl, the ultimate sub-assignee
being the appellant Barbados Trust (a “vulture fiun8ome years later, Bank of America
made an express declaration of trust in favourarbBdos Trust. Since this declaration of
trust had been made by the assignee (Bank of Aam)eand not by the assignor
(Masstock), and since the assignee was claimingruwfiat turned out to be an invalid
assignment, the effect of a declaration of trustaofight to be paid did not fall for
decision. A majority of the court, neverthelessntven to give its opinion that the non-

assignment clause did not on its proper constmgireclude such a declaration of trust.

The same ambiguity about the meaning of a deataratf trust, present in Lightman J.’s
judgment inDon King appears to some lesser extent in this cBsebados Trust
concerned an express declaration of trust, sotitraldy concentrated on the meaning of
that phrase in its express sense. Rix L..J. doesut®out the meaning of the phrase as
used by Lightman J.: “On the question of constamgtithen, there is in my judgment
good authority for the proposition that a failedsigpment may take effect as a
declaration of trust between its immediate partiBsis is certainly true so far as a
declaration of trust which is limited to tipeoceeds of a claim (or the fruits of a contract)
when receivedoriginal emphasis)®® This is a less than confident view that a trust
arising out of a failed assignment is confinedh® fruits in the hands of the trustee. Yet,
if a trust of a right could indeed in Rix L.J.’sew arise out of a failed assignment, then
the head assignment between Masstock and Bank efiéanwould have given rise to a

trust’®’ Consequently, Bank of America’s later expressatetion of trust in favour of

1% Barbados Trust Co. v Bank of Zamii2d07] EWCA Civ 148 at [77]; [2007] 1 Lloyd’s Rep95,
relying uponRe Turcan(1888) 40 Ch. D. 5. To the same effedEiplora Group Plc v Hesco Bastion Ltd
[2005] EWCA Civ 646 at [104] (Rix L.J.): (2005) 140J.L.B. 924.

197 am indebted to Sandra Booysen for this point.
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Barbados Trust ought to have been effective adbdrast leading to a different outcome
in the caseé®

According to Waller L.J., an equitable assignmard a declaration of trust are not the
same thind® It is true that a declaration of trust, unlike laast some equitable

assignments, cannot be converted into a statussigrmment, and it is true that the two
are conceptually different, but that differenceaissubtle oné!® A sub-category of

equitable assignment is assignments by way of.ttb8tloreover, it may on a given set
of facts be difficult to distinguish between aneintion to make an outright assignment
and an intention to make an assignment by wayust.tin addition, the fineness of the
distinction between them would be accentuated‘fhided assignment” were allowed to

“take effect as a declaration of trust betweerinitsiediate parties** In the result, the

distinction has to be made if only to explain tlifedence between the joinder process in
equitable assignment, where the consent of thegrassineed not be sought for the
initiation of proceedings by the assignee, and Wandepitte procedure, where a
beneficiary may bring a direct action, joining ttrastee as co-defendant, only if the
trustee fails to take steps to gather in trust @ryp Even so, where the assignor is
unwilling to be joined as co-claimant, its joindes co-defendant results in a form of

proceedings that is very similar to Vandepitte pextings.

Despite the similarities between the two sets ajceedings, there is this further
important difference. Assuming that the Vandepifieocedure is unlikely to be

disallowed in simple cases of debt collection, juégt in the beneficiary’s favour in a
Vandepitte action could and should compel paymeié trustee, who would then have

to account to the beneficiary for the proceedss Thitcome would not interfere with the

1% The Bank of America was joined in the proceedings.

199 Barbados Trust Co v Bank of Zamiz007] EWCA Civ 148 at [43]; [2007] 1 Lloyd’s Reg95. See
alsoDon King (Productions) Inc. v Warrd@000] Ch 291, 319; [1999] 2 All E.R. 218.

110Barbados Trust Co v Bank of Zamt2007] EWCA Civ 148 at [111] (Rix L.J.: declaratiof trust
“akin” to an equitable assignment); [2007] 1 LloydRep. 495.

11 5ee O.R. Marshallthe Assignment of Choses in Actibondon: Pitman, 1950), 8&ulham v
M'Carthy (1848) 1 H.L.C. 703, 722; 9 ER 937, 945.

12Barbados Trust Co. v Bank of Zamij2d07] EWCA Civ 148; [2007] 1 Lloyd’s Rep. 495[&f] (Rix
L.J).
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terms of the contract or other instrument underctvithe obligation arose. The obligor's
expectation of counting upon a supine obligee i$ &umere factual expectation
unprotected by the law of contract. An obligee cactually bound not to assign would
be completely free to contract with a third padytdke all effective steps to enforce the
contract duties owed by the obligor. Furthermone, dbligor would be unable to resist
enforcement by the executors of a deceased obtigbg the insolvency representatives
of an insolvent obligee if such a case were teeadsmodification of the proceedings for
an equitable assignment, leading to a judgmentiniagupayment by the obligor to the

assignor, who then would have to turn it over te thassignee, would render it
unnecessary to have recourse to the trust apprdacttatutory assignee of a non-
assignable debt, seeking to achieve the same oafocmmld waive the statute and treat
the assignment as an equitable one. The hypothetmdification of proceedings in this

way would be attractive because it would not suffem one particular flaw that is

present in the trust device. In view of the decisioMilroy v Lord,*** the conclusion that

a failed assignment gives birth to a declaratiotrast is controversial. Equity does not
redeem failed gifts by inventing express trusts stmalild therefore be wary of redeeming

failed equitable assignments for value by conjutipga constructive trust.

It was never inevitable that non-assignment clagbiesild be recognised to the extent of
rendering assignments ineffectual. They could tated earlier, have been interpreted as
making an assignment a breach of contract soundimtamages and termination in an
appropriate cas€’ The obligor's vital interests can be protectedamgied for above, by

a modification of equitable assignment proceediiigg® assignor would still be in breach
of contract, though the measure of damages wouldnigely to be substantial. This
prompts the question whether an obligor might sastead to argue that an assignee or
beneficiary takes a property right encumbered byralen that restrains that assignee or

beneficiary from dealing with the property right hydirect assertion of it against the

113(1862) 4 De G. F. & J. 176, 188-89.

114 See generally on this subject G. Tolhurst andadteE, “Prohibitions on Assignment: a Choice to Be
Made” [2014] C.L.J. 405. The authors find the vithat assignment in breach of a non-assignmentelaus
is to be treated only as a breach of contract “featly uncompelling”: ibid, 423.
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obligor. Despite a famous dictum of Knight Brucel.[:*® covenants do not run with
personalty, especially intangible personalty, stodsind a third party taking with notice.

In any case, an assignee may not have in all cetee® of a non-assignment clause.

A final point arising out oBarbados Trustoncerns the court’s guarded willingness to
recognise clauses barring truStslt will be recalled that Lightman J. in thion King
case conceded that a non-assignment clause migts proper construction also prevent
a declaration of trust of contractual rights anddj#s. He may — but this is not clear —
here have meant an express declaration of trugigthelsewhere in his judgment he uses
the expression more expansively. He seems notue had in mind trusts of the fruits of
the contract as received by the trusté& he court inBarbados Trusseems also to have
had express trusts in mind. One considerable aobjetd this view is that the contract
right or debt remains an item of property in thends of the obligee. An obligee
declaring a trust might do so in breach of contragt this should not affect the
proprietary outcome of its action. Apart from tpwint, if a contractual provision cannot
prevent a so-called declaration of trust arisingstauctively from a failed assignment, its
effect is at best very limited. Though the attrémibf a property right may be restricted
from its inception, the recognition of a trust args by operation of law suggests there
will always be an irreducible core of entitlememt & property right that survives

contractual restrictions.

C.CONCLUSION

115De Mattos v Gibso(1858) 4 D. & J. 276, 282; 45 E.R. 108: “Reason jastice seem to prescribe that,
at least as a general rule, where a man, by gpuarhase, acquires property from another, withakadge
of a previous contract, lawfully and for valuabtsideration made by him with a third person, te asd
employ the property for a particular purpose ipacified manner, the acquirer shall not, to theemialt
damage of the third person, in opposition to tha&meat and inconsistently with it, use and employ t
property in a manner not allowable to the givesalter.”

11812007] EWCA Civ 148 at [43] (Waller L.J.: the coshould be slow to interpret a clause as prevgrain
declaration of trust) and [112] (Rix L.J.: “the pighinterest in freedom of contract and the freedufm
markets could be severely prejudiced” by clausesttdying all alienability”); [2007] 1 Lloyd’s Re@95.
117 See the above discussionLiiden Gardens Trust Ltd v Lenesta Sludge Dispdsalf1994] 1 A.C. 85;
[1993] 3 Al E.R. 417.
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The outcome of this difficult line of cases appetrshe that the recognition of non-
assignment clauses has been compromised, certgirdge development and possibly by
two. The first development is the recognition o tinust device as falling outside the
scope of a non-assignment clause. It has not yat pet to the test whether a clause
prohibiting a trust will be effective in preventiag express trust, though a dictunbDion
King™'® supports the view that it will be. The contrary wiés that a trust is not an
assignment and an obligor carrying out its prom@agght never come into contact with
the beneficiary. The obligee might then freely dedh its property while the essential
interests of the obligor are respected, even thdlglobligee would commit a breach of
contract, giving rise to an uncertain measure ohafges, when expressly declaring the
trust. Furthermore, it hardly lies in the mouth afdefaulting obligor to insist that a

contractual obligation not to declare an exprasst should be respected.

The second development, based mainly on the judgofdrightman J. inDon King is
the possible willingness to infer a constructivastrof contract rights and debts (as
opposed to their proceeds or fruits) out of a thisssignment. If this conclusion is
correct, one awkward consequence should be noteck & trust by operation of law can
be extracted from a failed assignment, it shoulldfothat it can also be extracted from a
failed express trust, which is a curious conclusibme safest interpretation of tion
King case is therefore to read the so-called declaratidrust as limited to the fruits of
performance in the hands of the assignor. The elegrto a trust is through an express
declaration, which, as argued above, should sl germitted notwithstanding a
contractual undertaking to the obligor not to tal®s proprietary action. An
understanding of assignment has always been besteWy its status as lying between
contract and property. The position taken in thigcle is that assignment leans more

towards property than contract.

It would therefore seem, as the law stands at tmant, that the trust mechanism has
the capability of restoring marketability to comfraights and debts that are subject to

non-assignment clauses. It has not yet been sétidddhn express trust can be prevented

11812000] Ch. 291, 321; [1999] 2 All E.R. 218.
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by an extended clause barring a trust, so the toah express trust remains open. It
cannot confidently be asserted that a construdtiv& of contract rights and debts will
arise out of a failed assignment, but there is fumthority that puts a trust of the fruits
out of the reach of an obligor seeking to bdr4tThe obligor in such a case, as stated
above, would be safe from Vandepitte proceedingsnfatters stand, there is plentiful
legal uncertainty to inhibit any attempt to deathacontract right and debts, in disregard
of clauses preventing assignments or both assigisnasrd trusts. Expected secondary
legislation nullifying non-assignment clauses wiistore marketability in the area of
receivables financing, so that any resort to ancld@ment of the trust mechanism will
become redundant. In other cases, legal uncertapretyails and needs to be dispelled.

19| inden Gardens Trust Ltd v Lenesta Sludge Dispdgalf1994] 1 A.C. 85, 108; [1993] 3 All E.R. 417,
Barbados Trust Co. v Bank of Zamijz907] EWCA Civ 148 at [77]; [2007] 1 Lloyd's Rep95.
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