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A blueprint for making the prospective M editerranean Free

Trade Zone an environmental role modéel

If not accompanied by strong environmental provisijo the prospective
Mediterranean Free Trade Zone (MFTZ) is bound tyeiase existing pressures on
scarce natural resources in the region. This arecfues that the existing bilateral
association agreements between the European UmdnSauthern Mediterranean
countries are clearly insufficient from an enviremtal perspective. If the MFTZ
were to be based upon those agreements, then ildwepresent a free trade
agreement environmentally inferior to the North Aican Free Trade Agreement and
even the World Trade Organization. To turn the MAM® an environmental role
model instead, a number of provisions are indispieles environmentally friendly
preambular language, upward harmonisation of enmental standards, a
comprehensive general exceptions clause, a proiniakengiven to the precautionary
principle and the allocation of the burden of prawf the party challenging an
environmental measure. Equally importantly, thedpean Union needs to step up
financial, technical and other assistance as plag wider regional environmental
strategy and partnership. Doing so would ensuretkigprospective MFTZ becomes
a promoter not only of trade and economic growth,akso environmental protection

in the Southern Mediterranean region.



INTRODUCTION

The promise to establish a Mediterranean Free TZaae (MFTZ) by 2010 forms,
besides political and security issues, the mosbmtapt aspect of the so-called Euro-
Mediterranean partnership since its incorporationthe Barcelona Declaration
adopted at the first Euro-Mediterranean conferemd®95. At the third conference in
Stuttgart in 1999 ministers reaffirmed that the MFTemains at the heart of the
Partnership’ (Art. 19 of the Chairman’s Formal Closons). Such a zone would
encompass the EU member states plus the SouthemhiteManean countries
including Jordan and a potential future Palestimtate, but excluding Libya, at least
for the time being.

However, at the beginning of this decade the prsp®r the MFTZ becoming
reality are unclear. With the European Union (EBgply involved in and occupied
with enlargement, particularly towards Central &wbtern European countries, and
struggling to come to terms with the necessarytutginal reforms to accommodate
many more members, it does not seem out of thetiquehat the MFTZ will never
materialise. At the least, it seems fair to say tha MFTZ is far from being a top
priority concern for the EU. On the other hand, da¢e 2010 is still far away and in
politics deadlines matter a lot, but only if theynte close enough to enter the rather
short-sighted perspectives of policy makers. Irepthiords, it is far too early to write
off the MFTZ and this would remain true even if substantial steps towards such a
free trade zone were undertaken within the next y®ars or so.

Even if the eventual establishing of the MFTZ byl@@ould be taken as a matter
of fact, it is far from clear, however, what it wduook like. If the few bilateral Euro-
Mediterranean Association Agreements, which havéasdeen signed and ratified

and which are to form the basis for the MFTZ toldbuwipon, were to provide the



blueprint for such a regional free trade agreen€nA), then it will have three major

characteristics:

* it would not be a comprehensive agreement as axoiscbinding provisions. The
gradual abolition of tariffs on EU industrial exppand the opening of Mediterranean
countries towards foreign investment by EU investaould form its only major
objectives. Trade liberalisation in agriculturabgucts would remain very limited,
much to the frustration of Southern Mediterraneaumdries.

* it would cover a comprehensive list of aspectseagbnomic, financial, social,
environmental and cultural cooperation. Howevepayation would be based on
mostly non-binding, general promises.

* it would have a rather rudimentary institutioséducture only.

If, on the other hand, the only currently existinegional FTA to speak of between
developed countries and a developing country — hathe North American Free
Trade Agreement (NAFTA) — is of any guidance on htbesr MFTZ could eventually
look like, then there will be many more detailedd asomprehensive rules on, for
example, sanitary and phytosanitary (SPS) meassasell as technical barriers to
trade and there will be a stronger institutionalicure dealing with, amongst other
things, environmental matters.

This article focuses on environmental aspects @ptloposed MFTZ in the context
of a wider European regional environmental stratéiggssesses the existing bilateral
association agreements from an environmental petispeand highlights their
deficiencies. Modern agreements have so far begotiated with Egypt, Israel,

Jordan, Morocco, Tunisia, and the Palestinian Atyh@nd they hardly differ from



country to country. The article demonstrates how the MFTZ could became
environmentally friendly regional FTA that couldree as a model for similar
undertakings elsewhere and how it could form tharthef an ambitious regional

environmental strategy.

THE IMPORTANCE OF AN ENVIRONMENTALLY FRIENDLY MFTZ

Why worry about the environmental friendliness ot of the prospective MFTZ?

First, it could become a test case for judgingdteslibility of the EU’s commitment

to integrate environmental and wider sustainabtityicerns in its quest for further
trade liberalisation. This article argues thathié tweak environmental provisions in
the existing bilateral association agreements wemply taken over into the MFTZ

without amendments and additions, this would retideMFTZ an anachronism as it
would establish a FTA environmentally inferior t&\NTA and even the World Trade
Organization (WTQO), which itself is hardly knownrfbeing an environmentally
advanced agreement. Even the recently negotiatatbfal US-Jordan FTA contains
substantially stronger environmental provisionsttiee typical bilateral FTA between
the EU and Southern Mediterranean countries, imatudordan.

Second, as experience with the failed negotiationa Multilateral Agreement on
Investment (MAI) and the chaotic circumstanceshatlast WTO meeting in Seattle
have shown, NGOs might successfully mount enougistemce to bring down
agreements that they oppose. Whether ‘civil sogiatyit is sometimes called, would

be strong enough to bring down a non-environmenfakéndly MFTZ is unclear,

The association agreement with Turkey is somewfitgrent as it implements the final phase
of a Customs Union and Turkey has been awardedsthieis of a potential candidate for EU

membership.



however, since NGOs in Southern Mediterranean c@asmre relatively weak and the
ones in EU countries might not have the resourcasladble to mount enough

resistance on their own. But the experience redetoeabove should give the EU a
clear warning about what might happen should itosleoto ignore the demands from
‘civil society’.

Third, the Southern Mediterranean region suffemnfrimmense environmental
problems in terms of natural resource degradatiah environmental pollution. The
World Bank (1995, p. 10) estimates that the imphezhetary costs are in the range of
US$ 12-14 bn per year or roughly 3 per cent ofaegi Gross Domestic Product. If it
is not ensured that the MFTZ will become an envimentally friendly FTA, then the
increase in economic growth following from tradeelialisation will likely worsen the
situation with respect to, for example, scarcity vediter resources, soil erosion,
pressure on coastal areas, the marine environmertha urban infrastructure as well
as air and water pollution. Water scarcity in gautar represents a problem. If it is not
comprehensively addressed it will become a dragagmcultural productivity and
economic development more generally and will remain security problem
destabilising the whole region.

A properly designed MFTZ could do more than mitgatgative environmental
impacts, however. Meaningful regional environmertabperation would open the
prospect for positively improving environmental ddions in the whole area. In a
more long-term and visionary perspective, the MF3auld form the basis for a
renewable energy partnership, where Southern Meaiitean countries use their solar
potential to replace their own fossil fuel depergetut more importantly that of the

EU member countries as well (Brauch 1996; Rheir7199



PREAMBULAR LANGUAGE

Every FTA starts with a preamble, which lays dovis @bjectives and guiding

principles. Astonishingly, there is typically novemnmentally friendly preambular

language in the Euro-Mediterranean associationeageats as there is, for example,
in the Treaty establishing the EU, the NAFTA or eve the Agreement establishing
the WTO. There is no talk of ‘a harmonious, balahaed sustainable development of
economic activities’, let alone ‘a high level ofopection and improvement of the
quality of the environment’ (Art. 2 Treaty estabiisg the EU), as the guiding

principles of these agreements. No promotion otasugble development and no
strengthening of the development and enforcementerofironmental laws and

regulations is promised as in the preamble of NAFi@assurance of the importance
of environmental protection and preservation isegivas in the preamble of the
Agreement establishing the WTO. Instead all thereently is, are two clauses within
the non-binding sections on economic cooperatidnchvlist ‘sustainable economic

and social development’ among the objectives arte ‘preservation of the

environment and ecological balances’ as a cent@hponent of economic

cooperation (for example, Art. 42:2 and 43:4 of @msociation agreement with
Morocco).

Neither the wording of these two clauses, nor tloation within and restricted to
the section of economic cooperation is satisfactdmgtead, the MFTZ should
additionally contain environmentally friendly larage in its preamble, embracing
sustainable development and the achievement ofgh Havel of environmental
protection as objectives combined with progressiv@ironmental improvements as a
guiding target. NAFTA’'s reference to a strengthgniof the development and

enforcement of environmental laws and regulatianglso laudable and should be



followed in the MFTZ, as the non-enforcement of$aand regulations is responsible
for a great many environmental problems, even withe EU (see Macrory (1992)

and Somsen (1996)).

POTENTIAL HARMONISATION AND THE LEVEL OF ENVIRONMENTAL
PROTECTION

As mentioned above, it is not entirely clear howraching the MFTZ will become.
The existing association agreements do not com@imonisation provisions beyond
a general clause stating that cooperation shoujthe associated countries bringing
their legislation closer to that of the Communitpr(example, Art. 52 of the
agreement with Morocco). It seems inevitable, havethat the MFTZ will contain
more far reaching, if rudimentary, provisions fdretharmonisation of, amongst
others, environmental laws and regulations, as baisation facilitates the free
movement of goods. In principle, harmonisation afional standards can occur at
high, medium or low standards. From an environnigrgespective, the MFTZ should
encourage harmonisation at high environmental staisdand should call for the
continuous improvement of these standards.

The Treaty establishing the EU itself contains spabvisions in its Art. 95 and
174. In NAFTA, upward harmonisation is not expliciencouraged. Art. 714:1
merely states that ‘without reducing the level gftpction of human, animal or plant
life or health, the Parties shall, to the greatestent practicable (...), pursue
equivalence of their respective sanitary and playtibary measures’ (similarly Art.
906:1 for technical standards). At the WTO levehjler GATT itself does not contain
any relevant provisions, two other WTO agreementsltie Agreement on Technical

Barriers to Trade (TBT Agreement) encourages tlopioh of international technical



regulations (Art. 2:4), the harmonisation of reguolas (Art. 2:6) and even the
adoption of foreign regulations (Art. 2:7) to praveuch regulations from hindering
the free flow of goods. Similarly, Art. 3:1 of th&greement on Sanitary and
Phytosanitary Measures (SPS Agreement) encourbgdsarmonisation of standards
and the adoption of international standards, gudel or recommendations.
Importantly, none of these articles contain anywsion calling for a ‘high level of

environmental protection’ as a base or aim for lwanigation. The MFTZ should go
beyond the provisions in the WTO agreements andARTA and should embrace
upward harmonisation of environmental standardsarasbjective. As this would

practically always mean to raise standards in SwotMediterranean countries to EU
levels, this would be compatible with the requiremen the existing association
agreements that the associated countries should thveir legislation closer to that of

the Community.

THE WORDING OF THE GENERAL EXCEPTIONS CLAUSE

The association agreements contain a general esusptlause stating that the
agreement ‘shall not preclude prohibitions on inipoexports or goods in transit
justified on grounds of (...) the protection of hbaétnd life of humans, animals or
plants’ (Art. 28 of the agreement with Morocco, nteal wording in other
agreements). This safeguard is, however, subjecth¢orequirement that ‘such
prohibitions or restrictions shall not (...) const&a means of arbitrary discrimination
or a disguised restriction on trade between th&d2afibid.). This clause, which does
not explicitly mention environmental measures, rigcically identical in wording to
Art. 30 of the Treaty establishing the EU. For fd, it is not particularly relevant

that its Art. 30 does not cover environmental ttem measures in general and



measures aimed at the conservation of exhaust#bleal resources in particular. This
is because the relevant case law of the Europeannt GbJustice (ECJ) has made it
clear in the wake of the so-callédassis de Dijondoctrine that environmental
protection constitutes a mandatory requirementri@idy justifying trade restrictive
measures (see Neumayer 2001a). The ECJ case lad maiunecessarily be valid for
the MFTZ, however, so that the wording spelling the coverage of the general
exceptions clause does matter. The formulation exhda the general exceptions
clause of the MFTZ should therefore explicitly emgass all measures aimed at
environmental protection in general and the corstem of living and non-living

exhaustible natural resources in particular.

THE ROLE OF THE PRECAUTIONARY PRINCIPLE
Scientific uncertainty poses a great problem foriremmental protection measures.
Uncertainty refers to a situation where the prolagbdistribution over a set of
possible states of the world and the resulting equences cannot be known
objectively (cf. Neumayer 1999, pp. 99-101). Beeaubkey cannot be known
objectively, there cannot be definite scientifigd®nce. In these cases scientists can
merely provide best guesses based on judgementphisicated and informed
judgements, but guesses nevertheless. Scientistssétves will differ in cases of
scientific uncertainty, and sometimes quite dracadly so, with respect to an
assessment of the dangers posed by uncertainties.

Unfortunately, uncertainties do not merely existtba fringe. Instead they are a
central characteristic of modern life. Be it thagmaial danger that ‘mad cow disease’
(BSE) poses to human beings as well, or the peatehealth dangers from beef

stemming from cattle raised with growth hormonasthe dangers from genetically

10



modified organisms (GMOs) — the central charadieref these and other cases is the
uncertainty of the danger posed. There is no s@iertonsensus on either the

likelihood of the dangers occurring or the seveatythe consequences should they
occur. In order to deal with scientific uncertainpplicy makers may take recourse to
the so-called precautionary principle. It says tpatventive measures to avoid

environmental harm should (or at least can) be wakien before there is definite

scientific evidence proving that certain activitezsise environmental harm.

Neither NAFTA, nor the WTO agreements have fulliegrated the precautionary
principle. The SPS Agreement, for example, allow®ventive action only
provisionally until a ‘more objective (sic!) assesnt of risk’ (Art. 5:7) is provided.
Not surprisingly then, a WTO panel and appellatelypdave ruled against an
European Communities (EC) import ban on beef fraatle raised with growth
hormones, which is based on a precautionary apprgasen the difficulties in
providing an “objective” assessment of risk forwgtio hormones (WTO 1998).

The Treaty establishing the EU is more advanced tha WTO’s SPS Agreement
or NAFTA in explicitly embracing the precautiongginciple. Nominally, it can only
be found at one point, namely in its Environmenagtbr in Art. 174:2, which states
that Community policy on the environment ‘shall based on the precautionary
principle and on the principles that preventiveiactshould be taken...’. The
Commission itself insists, however, that the ppheiand its application must not be
confined to this article (European Commission 2000,10). Indeed, in various
communications, the Commission has emphasisedetbeance of the precautionary
principle, especially with respect to consumer theahd food safety. The case law of
the European Court of Justice (ECJ) has tendedobdirm the relevance of the

principle in disputes over internal barriers talggNeumayer 2001a).
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The MFTZ should follow the lead of the Treaty esdbng the EU in embracing
the precautionary principle. However, it shouldeggiva more prominent and central
role, making it clear that the precautionary pphei can be invoked to justify
environmentally motivated measures in general aitll ngspect to SPS measures and

technical standards and regulations in particular.

THE BURDEN OF PROOF

Normally, free trade agreements require the paraceng a trade restrictive measure
to prove, if challenged before a dispute paneli tha measure is either consistent
with the free trade obligations of the agreementaor be subsumed under one of the
exception clauses. That the burden of proof neg¢chacessarily rest with the party
imposing the measure can be deduced from NAFTA elwew where the burden of
establishing the inconsistency lies with the pagerting that a SPS measure (Art.
723(6)) or technical standards-related measure @44(4)) is inconsistent with the
relevant NAFTA provisions. To require that a measig deemed consistent until
proven otherwise is in accordance with a fundanmeriaciple in criminal law that
the defendant is deemed innocent until proven\gullis in criminal law, there will
then certainly be cases where measures cannotlerpto be inconsistent with the
free trade agreement even though they actuallyTdre.justification would again be
analogous to criminal law, namely to protect theeddant, here the country imposing
the environmental measure: in case of doubt thendieint’s rights trump those of the
plaintiff's. This allocation of the burden of prookould grant environmental
protection measures some special protection. ThEAdhould therefore allocate the

burden of proof on the complaining party similaNAFTA’s provisions.
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THE POLLUTION HAVEN PROBLEM ISEXAGGERATED

Many environmentalists are afraid that multinatiomarporations (MNCs) take
advantage of low environmental standards in devegpmember countries of FTAs
to re-locate their business in these so-calledupott havens (WWF 2000; FOEME
2000). They sometimes fear that those potentiaishafsforeign investment will even
lower their environmental standards in order taaatt more investment. Most
empirical evidence suggests, however, that theippoi haven phenomenon is largely
exaggerated. For a whole range of reasons, whieinotabe discussed here,
differences in environmental standards do not iedd&ICs to any significant amount
to re-locate their business operations (see Neun{a@@1b) for detail). Nonetheless,
it would do no harm if the MFTZ included a non-bimgl clause following the
example set by NAFTA Art. 1114:2, which dissuadestips from encouraging
investment ‘by relaxing domestic health, safety emvironmental measures’.
Furthermore, the MFTZ could explicitly encourage @dto adhere to the Guidelines
on Multinational Enterprises from the Organisation Economic Co-operation and
Development (OECD 2000), which calls inter alia @rvironmental management
systems and a precautionary approach towards emveotal uncertainty.

The last paragraph implicitly refers to manufagtgriindustries. Things are
somewhat different, however, with respect to rese@xtracting industries. Instead of
re-locating business from developed countriesy thetiy aim is to establish business
from scratch in developing countries if there astural resources to be exploited.
Experience with oil extraction in Nigeria and migiin Indonesia and Papua New
Guinea shows that at times MNCs operate businedls significantly negative
environmental impacts either because environmestéasidards in those countries are

low or because they are not enforced (Mabey and &ddlgN.999). Environmentalists

13



sometimes suggest that this can be avoided in maguMNCs to apply the
environmental standards of their home countriethen country of their investment
(FOEME 2000, p. 22). While doing so is in princiglessible, at least according to
one legal doctrine, it would cause considerabl&cdities in practice as it would
extend the scope of domestic legislation beyondeh&ory of the home country and
thereby override the legislative powers of the homtintry (Muchlinski 1995, pp.
123f.). Inevitably, this would be regarded by hostintries as ‘eco-imperialism’. The
only way around this would therefore be to ensing environmentally unfriendly
operations by MNCs receive significant media attenand to put sufficient pressure

on them to voluntarily refrain from such operations

A MEA SAVINGS CLAUSE?

NAFTA was the first regional FTA to contain a saysnclause for multilateral
environmental agreements (MEAS). Art. 104 expljcgtates that in the event of any
inconsistency between NAFTA and a number of MEAssptovisions and obligations
contained in the latter prevail provided that ‘wdarParty has a choice among equally
effective and reasonably available means of comglwith such obligations, the
Party chooses the alternative that is the leasinsistent with the other provisions of
this Agreement’. While this savings clause is oftegen as a landmark event
providing some credibility to the claim of NAFTA'snvironmental friendliness, |
would argue that for a regional FTA such a savirigase is not necessary. This is for
two reasons: First, the likelihood of a trade iestte measure taken in pursuance of a
MEA becoming challenged is very small even at thEQMevel with a much more
diverse membership than amongst the partners tegonal FTA, where such

conflicts can be solved more easily (Neumayer 2p(®acond, and more importantly,
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if there is potential for conflict between MEA pisiwns and free trade obligations,
then this conflict must also be solved at the rtai#tral, rather than regional, level. In
other words, the potential for conflict needs tosbéved at the WTO level. | would

therefore argue that the MFTZ should not includégA savings clause.

A SANCTIONED ENFORCEMENT CLAUSE MAY BACKFIRE
Apart from the MEA savings clause, NAFTA or rathégre North American
Agreement on Environmental Cooperation (NAAEC), NAFS environmental side
agreement, is famous for its enforcement clause.%Aof the NAAEC requests each
NAFTA party to ‘effectively enforce its environmeahtlaws and regulations’. This
enforcement is subject to monitoring by the NAFTArtges, which may request
bilateral consultations, a NAAEC Council meetingl aventually even an arbitration
panel to establish whether ‘there has been a pamsipattern of failure by that other
Party to effectively enforce its environmental |g\Ait. 22).

These provisions have been criticised for a nurobeeasons: First, the process is
a very slow one with many hurdles set up until grteal panel would issue a final
report on a NAFTA party’s alleged persistent falwf environmental enforcement
and would impose monetary fines or, as a meanassbfésort, even the suspension of
trade benefits if a party was found guilty and ddilto implement the panel's
recommendations (Part Five of the NAAEC). Secohd,requirement that the failure
of environmental enforcement needs to be ‘perdistenorder to be eligible for a
challenge has been criticised as ‘leaving victinisone-time offenders with no
recourse’ (Katz 1998, p. 15). Third, while anybadgy submit information asserting
a NAFTA party's failure to enforce its environmentaw, which under certain

conditions could lead to investigations and a falctecord prepared by the Secretariat
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of the NAAEC’s Commission for Environmental Coopera, only NAFTA parties
themselves have the right to initiate the formalcgdure mentioned above. It is thus a
purely inter-governmental process. Fourth, the &adat has substantial discretion in
deciding on whether a submission from a privats@eior an NGO merits a response
from the affected NAFTA party. The establishingaofactual record presupposes a
two-thirds vote by NAFTA parties and it is only thewho can provide information
and comments on the record and decide, again bytind majority, whether to make
the record publicly available (Art. 14 and 15 of ANBC). Of course, as mentioned
above, only a NAFTA party would have the right totiate a formal procedure
following such a factual report.

These criticisms have some validity. However, | ldoargue here that the whole
concept of threatening sanctions with regard taibure to enforce environmental
laws and regulations is fundamentally flawed, atois not address the root cause of
the failure, and may backfire, as policy makershhigecome deterred from enacting
stringent environmental laws and regulations. Gnfitst aspect, Neumayer (2001b)
argues in great detail that the root cause oflaréato enforce environmental laws and
regulations is likely to stem from political-instttonal deficiencies rather than from a
deliberate intent not to enforce. These deficien@ee not cured by threatening a
country with sanctions for enforcement failure. st what is needed is financial,
technical and other assistance to help those deantn building enforcement
capacity. On the second aspect, rational policyarsakware of deficiencies in their
country’s enforcement capacity will be deterrednfr@nacting stringent laws and
regulations if they have to fear that non-enforceim@ecomes punished. As more
stringent laws and regulations are more difficalenforce, there is a clear incentive

to pass less stringent ones, which are easierféocen
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It is this author’'s opinion therefore that whileMETZ should contain a clause
demanding enforcement of environmental laws andlagigns, no sanctions should
be threatened for non-enforcement. It should canpmovisions for an appropriate
institution undertaking investigations and writiagactual report and there should be
much less obstacles to private persons and NGOsaforinitiation of such
undertakings than is currently the case in NAFTA parties should not have a right
to veto against them. Furthermore, the MFTZ shoatyuire parties to provide their
own citizens and NGOs with the right to challenigeit own government’s failure to
enforce environmental laws and regulations. Bghdauld not threaten a MFTZ party
with sanctions imposed by other parties. Insteaghsuares accompanying the MFTZ
should provide assistance to building the capaicityhe Southern Mediterranean
countries to effectively enforce their environméidavs and regulations. This brings

us to the next section, which deals with instiméiband financial issues.

INSTITUTIONAL AND FINANCIAL [ISSUES WITHIN A WIDER
REGIONAL ENVIRONMENTAL STRATEGY

To leave member countries with substantial leewagetting their own domestic level
of environmental protection and to encourage thstasned improvement of
environmental standards, represents an importabtgguired to make the MFTZ an
environmentally friendly FTA. Because the relatiopsbetween trade liberalisation
and environmental harm is a very complex one (M@BD0), member countries need
to be free in setting the environmental standangéy tleem appropriate. Of at least
equal importance, however, are provisions on usbibal and financial matters that

would foster regional cooperation within a widevieonmental strategy.
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Existing financial assistance to the Southern Mgthhean countries has been
roundly criticised by environmentalists as too teali in general with too little being
done for the environment in particular. The prodess also been criticised as slow,
non-transparent and too heavily focused on thetdodh instead of regional level
(WWEF 2000, Wandel et al. 2000).

With the Euro-Mediterranean partnership, the EUsdme extent in exchange for
gaining duty free access for its industrial produmter time, stepped up its financial
aid to Southern Mediterranean countries. Betwe&b hd 1999 some 900 million
Euros were thus dedicated as part of the so-cMIE®A programme$. While this
might seem a lot, Zaim (1999, p. 43) rightly poiats that it translates into a mere 4.1
Euro per inhabitant per year in those countriesclviis only about one third of the
finance per inhabitant going into Central and Easteuropean countries. Less than
10% of the financial assistance to Southern Meditezan countries goes into the
financing of environmental projects in a wider senscluding water supply
installations and the like. In addition, the Shamtd Medium-term Action Programme
for the Environment (SMAP) provides finance for gfieally environmental projects.
The financial base of this programme is extremehitéd, however, amounting to
about 10 million Euros a year.

On top of this financial aid comes lending on caseenal terms to Southern
Mediterranean countries by the European InvestiBank (EIB), which was charged
with lending up to 4 billion Euro between 1995 a@99. While some of this money
goes into environmental projects in a wider sensd f1s water supply and treatment

facilities, the vast majority goes into projectshwpotential detrimental environmental

2 MEDA is an acronym for measures d’accompagnen@ntaccompanying measures.
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impacts such as road infrastructure (FOEME 20002Q). In another, but related
context, EIB lending to Central and Eastern Eurapesuntries encountered heavy
criticism in a report from Friends of the Earth &oe (FOEE 2000). In order to avoid
financial aid or concessional lending from havireyese negative environmental
impacts, all financial transactions should therefboecome subject to comprehensive
environmental impact assessment.

In order to make a real difference, the financissistance in general and for
environmental purposes in particular would alsodn&e be increased substantially.
The World Bank (1995, pp. 70ff.) estimates thaleast $58-78 bn would need to be
invested over a period of ten years to promote nar@ronmentally sustainable
development in Southern Mediterranean countriesileMsome of these financial
resources could come from introducing and raisihgrges and fees on domestic
consumers of scarce natural resources, the greatrtgoof the vast majority of the
population in these countries puts clear conssaioh raising these resources
domestically. More external financial, but alsohmical and other assistance, is
therefore urgently needed to finance environmentaiendly projects and to build
capacity in Southern Mediterranean countries toelbgy and enforce stringent
environmental laws and regulations as part of @nak sustainability strategy. An
analysis undertaken by Friends of the Earth Midgst has, not surprisingly, shown
that Southern Mediterranean countries suffer fralbstantial gaps in this capacity,
noting that ‘while economic regulations will conger there is no incentive within the
Euro-Med framework to reduce the gap between EU Sodthern Mediterranean
environmental legislation’ (FOEME 2000, p. 67). Bssnce is also needed if the
sustainability assessment of the MFTZ, which the E4$ promised but still not

commissioned, is to be accompanied by similar, roate focused, assessments in
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each of the Southern Mediterranean countries. Heuaken, these sustainability
assessment should not be undertaken merely ontshbuld form the starting point
for a continuous assessment as the MFTZ develops.

On the institutional side of finance, it is strigirthat the finance is completely
controlled by the EU and its institutions. Thereesy limited involvement on the side
of the Southern Mediterranean countries and fron©OSGI'his would need to become
rectified. In terms of participation from the weaksuntries, NAFTA can again
provide a role model. Both the North American Depehent Bank (NADB) and the
Border Environment Cooperation Commission (BECQ aharacterised by equal
Mexican involvement. However, for the case of theFTM, the Southern
Mediterranean countries should not be requiredotdribute approximately half the
funding, as is the case with Mexico for the NADBdé¢ed, they should not be
required to contribute any funding at all. As camseparticipation from NGOs, this
could help making the management of finance a rapes and transparent process. It
could also help reducing allegations of corruptaomd mismanagement of European
funds that have put the reputation of the EU amdnstitutions in so much doubt
recently.

In order to facilitate and spur regional environta¢écooperation, a comprehensive
environmental regime needs to be in place. Cuygetitt Mediterranean Action Plan
(MAP) provides the overall framework for environnednaction in the region. A
Mediterranean Commission for Sustainable Developng@CSD) and six regional
activity centres form part of MAP. In addition, theis a Mediterranean
Environmental Technical Assistance Program (METARJitics argue that the
existing regime has not had any significant positenvironmental impact so far.

However, rather than creating a new environmemtgime with new institutions, the
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existing regime would need to become restructucedllbw for stronger integrative
coordination and the mandate of existing institugiovould need to become extended.
Whether this restructured environmental regime wkerebe part of the MFTZ
agreement itself or would come in the form of amiemmental side agreement, does
not really matter. What matters is that the regbmeomes better integrated with the
prospective functions and operations of the MFT4 #rat it can provide a platform
on which regional environmental cooperation is dase

At the moment, there is just one article amonglid@ or so typically contained in
an association agreement that deals with mattergnefronmental cooperation.
Without exception, this article contains merely #mnding provisions. For example,
Art. 48 of the agreement with Morocco states thia ‘aim of cooperation shall be to
prevent deterioriation of the environment, to imm@dhe quality of the environment,
to protect human health and to achieve rationabfisatural resources for sustainable
development’. The specific areas, for which envinental cooperation is promised,
differ then from country to country. For exampléyile the agreements with Morocco
and Tunisia merely mention soil and water quaktgfety of industrial installations
and waste as well as a monitoring and preventiompafution of the sea, the
agreement with the Palestinian Authority also pdapgority on matters relating to
desertification, water resource management, salioiz, environmental education and
awareness and explicitly promises cooperation erutie of environmental tools such
as environmental information systems (EIS) and remvnental impact assessment
(EIA). If regional environmental cooperation wereliecome a serious undertaking,
then these rather rudimentary provisions would rteglodecome integrated in a more

comprehensive and binding framework. There wowd akeed to be regular meetings
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of the Environment Ministers from MFTZ countries doordinate these cooperation
efforts.

Furthermore, environmental issues would need twrbecintegrated into other
areas of cooperation as well, especially agricalturoastal zone management,
transport and energy, for which the already memtiblong-term oriented renewable
energy partnership would hold great potential. Whportance of this point must not
be under-estimated. Experience from NAFTA shows ifhenvironmental issues are
merely treated separately instead of integrateal atiher issue negotiations, then the

environment is likely to lose out in the end (K&ag98).

CONCLUSION

The year 2010, the deadline for the MFTZ to belacte, is still some time away. As
mentioned, it does not currently seem to be a tapity for the EU to transform the
bilateral negotiations into multilateral ones. lade keeping the negotiations on a
bilateral rather than multilateral level is somewkanvenient for the EU as this
maintains a rather unequal balance of power ifaitsur. It will therefore depend to
some extent on the Southern Mediterranean countoegress for multilateral
negotiations for a MFTZ to begin.

It is not too early to start thinking about how thé&TZ could be turned into an
environmentally friendly FTA. If the deadline of PO bears any meaning, then
negotiations will have to start some time in tharniiture. It will be important that
environmental concerns are imputed into the negogigprocess right from the start.
It would be much more difficult to add them afterdsonto the negotiation outcomes
and it would be next to impossible then to integievironmental concerns into other

policy areas.
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If negotiators followed the blueprint outlined ihig article, the MFTZ could
become a green regional FTA. It would contain emvinentally friendly preambular
language and a comprehensive general exceptionseglavould aim for upward
harmonisation of environmental standards, woulde gavr prominent role to the
precautionary principle and put the burden of proaf the party challenging an
environmental measure. A MEA savings clause, onother hand, is not necessary.
Also, while the MFTZ should contain uncomplicatetb\psions for investigating
enforcement efforts by parties and should requnent to give their citizens the
opportunity to challenge non-enforcement before elstin courts, it should not
threaten parties with sanctions for non-enforcem®anctions do not target the root
causes of non-enforcement, which should be addtegsefinancial, technical and
other assistance to help the Southern Mediterraneantries to enforce their own
laws and regulations. Even if sanctions were dekgrat would be highly unlikely
that they could become incorporated in a MFTZ astl@&rn Mediterranean might
regard them as a non-acceptable encroachmenthigitosbvereignty. More generally,
it seems important in an attempt to design a gMd&TZ not to overburden the
agenda with items that do not seem to be strigyessary. Developing countries are
generally resistant towards efforts to green FTAd ane needs to take into account
their sensitivities if one wants to succeed (Neuen@000d; 20013.The only way to
overcome this resistance will be to make a greenT&@&lso in the interest of
Southern Mediterranean countries. Substantial dizhand other assistance as part of

a wider regional environmental strategy will beragondition for making this happen.

For example, Egypt, the most important SoutherrdiMeranean economy, is one of the

leading developing countries resisting a greeninh@WTO agreements
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