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abstract

The thesis is confined to the discussion of the position of
the Chinese either as immigrants, when they seek admission to
foreign lands, as resident aliens after being admitted, as natura-
lised aliens where they are eligible for naturalisation, or as
~Nascendants of any of these in their country of domicile.

The countries chosen for illustration comprise (1) the Unit’M
States of America. (2) the British Dominions of Canada, Australia,
New Zealand and South Africa, and (3) the Asiatic countries of

Straits settlements, the Malay states, Siam, French Indo-China
®nd the Dutch Hast Indies.

The work is divided Into six Partls. Part | deals with the
constitutional provisions of the resp(Sactive countries with the
°t->Ject of showing how far the various law-making organs may enact
legislation affecting the position of aliens or of persons belong-
Ing to a particular racial group. The general historical survey

ill reveal the important facts and problems of Chinese immigra-
tion. Part Il is devoted to the discussion of immigration laws
and restrictions under which the Chinese may enter, travel or
reside in the countries concerned. special attention has been
Paid to the constantly changing position under successive enaet-
raen®*8 and judicial interpretations thereof. Part 11l deals with
Problems of nationality and naturalisation, showing the conditions
Nder whioh Chinese may acquire foreign nationality, and the con-
sequences of such acquisition. Legislation in restraint of trade
and occupation is discussed in Part IV, which presents the economic
aspect of the Chinese problem. Part V concerns restrictions of
**her civil and political rights of the Chinese either as aliens
or as citizens in their country of adoption. In part VI Is con-
sidered the special Jurisdictional régime to whioh the Chinese are
subject. It expounds the status of Chinese as affected by con-
sular jurisdiction in Siam and their status of native assimilation

in other Asiatic countries.
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In view of the Immensity of the Chinese population, it is

striking to note that their colonies all over the world are
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constituted almost exclusively of natives of two provinces only,
Fukien and Kwangtung, out of the six coastal provinces or of
the eighteen provinces of China proper. Nor are they drawn
from all parts of these two, but are recruited from a few
districts near and around the City of Canton in Kwangtung, and
Amoy in Fukien. Early migration was motivated by the pursuit
of trsde and confined mainly to the south-eastern Asiatic
islands. Later, through the sgenoy of European merchants with
oriental possessions, it extended to more remote lends. Modern
migration, which was made possible by the opening up of China,
pagan in the 'forties of the nineteenth century, and helped
much to develop the young colonies, which at first welcomed
Chinese labour but later dieoouraged it, elleging "unjustified
competition’L This attitude may perhaps be attributed to the
Xsrge, indeed excessive, numbers of the emigrants, with which
the Chinese Government were bound by treaty not to Interfere.
Xt is much to be regretted that the modern exodue of a teeming
population has resulted in failure and disgrace.

1 The beginning of Chinese emigration can be traced back to
the travel* of Fa-Hien from 399 to 414 A.D., and of Yi-Tsing
from 671 to 695 A.D., around the south-western Pacific Islang_s"
The fact that China had long emerged as the "big brother" in !

the Continent of Asia undoubtedly expedited Chinese emigration,

(1) Schrinke, The Effect of Western In f~ n<?e on native ClvlIll-
sa_tlEn_In the F»l_ay..<1929), 35.
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which spread to the southern and eastern countries before Euro-
pean pioneers ever set foot on oriental soil. Many of tho
Asiatic States were at least nominally under Chinese suzerainty,
and racial similarity between the Chinese and the natives also
facilitated their peaceful penetration. Commercial inter-
course with Western nations accelerated the migratory movement
away from the mainland. Chuanchow and Changchow in Fukien
were much resorted to toy the Portuguese ahipa during the later
part of the Sung Dynasty (960-1276 a.D.) and throughout the

Mongol Dynasty (1277-1367 A.D. The Portuguese were soon

followed toy the Spanish and the Dutch. The Chinese expedi-
tions to the "Western Oeean*™* (up to the Oulf of Aden) at the
beginning of the fifteenth century greatly encouraged mercan-
tile adventures. In 1511, Malacca was taken by the Portuguese,
who also occupied Macao in 1517, where forty yoara later they
were permitted by the Chinese authorities to stay. Spain,
then the most powerful nation in Europe, had in 1565 discover-
ed and annexed Luzon and tbs neighbouring lalands, to which
was given the collective name of the Philippine«, and a large
volume of trade sprang up between Manila and Changehow. The
Dutch established themselves in Java in 1619, and five years

later, took poasesaion of Formosa, which is separated by al

(1) For early Portuguese trade in Fukien, see the learned

article by Phillip In China RgVittWws> XIX (1891), 42-51. Of.
aleo Douglas, Europe and the Far .Beat (1913), Gh. 1.
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narrow strait only from the Pukien mainland. The people of
Fukien, who traded in these foreign possessions, were even-
tually introduced via the neighbouring Philippines to Mexico
and Latin-Amerioa. *» Prom the Dutch East Indies they were
introduced to Cape Colony in South Afrloa, which was annexed
to Orest Britain in 1806« From the fact that the Capa from
1652 to 1803 either made its own statutes relating to Chinese
or took the ready-made statutes from Batavia, it it evident
that there were Chinese and a Chinese problem in the Colony
from quite early times. The territorial continuity of Annam
with the southern provinces of China alao made it a base for
early Chinese oolonlsatlon and southward movement.

The City of Canton had been since the later Tang Dynasty
(618-907 A.D.) a port of international trade, and it was here
that the East met the West for the first time. Thus the
Kw&ngtung people sod the people of Fukien were the first to
do business with westerners. ~ * In an early survey of Chinese
emigration, a British agent in China reported at followss

"Emigration from this province [Kwangtungland the adjoin-

ing one of Fukien dates from a very early period, and it is

(1) Bonaparte, Le Mexique au début du XXe* siecle (1906), 1, 317.
(2) Ccf. south Afrloan Law Journal. XXIII (1906), 245.

(3) Ningpo in the province of Chekiang had also been ohosen aa
an emporium with a flourishing Portuguese settlement in 1542;
but the relations were so shortlived that in 1545 the settle-
ment was dastroyed by the provincial authorities: Phillip,
loo, oit.. 46.
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the*e provinces alone which have reclaimed the Islands of For-
mosa and Hainan; introduced industry and various of the most
useful arts into the countries of Cochin-China, Cambodia and
Siam, settled many of the islands of the Indian Archipelago;
and contributed more than any other race to the rise and
prosperity of the European settlements In Java, the Philippines
and the Malay Peninsula. The dietrieta which have furnished
the largest amount of emigration are those of chaonchow and
Keaying in Kwangtung and Changchow and Chuanchow in pukien."*1*
The modern phase of Chinese emigration may be aaid to be-
gin with the opening up of the Five Ports for foreign trade by
the first Anglo-Chinese Treaty of 1842. It contrasted with
the emigration of the early period In several manifestly diffe-
rent aspects. While the osrly migration had for its purpose
the pursuit of trade, the later emigrants started iIn most oases
as manual labourers. The early colonists did not venture
beyond the southern and western Asintidé Islands, but their
auocessora in the middle of the nineteenth century proceeded
as fax' as America, the West Indies, Australia and Hew Zealand.
The former were mostly men from Fufcien, but now it is the
Cantonese who form the bulk of the emigrants. The first
pioneers, Iin so far as they prooeeded to tropical colonies

only, did not create or experience racial antagonism. On the

N British Parliamentary Pagers. 1852-3, 263, 23.
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on« hand, Europeans could not work with success in these places,
largely owing to the hot ollmate, and so there Is no competi-
tion between them and the Chinese, on the other hand, the
tropical Islands had already a dense native population, which
precluded a wholesale white settlement such as was possible In
temperate regions. Further, the white men who settled there
found the collaboration of an "Intermediate race" in butlneas
dealings with the natives to be almost Indispensable* Lastly,
the settlement of Chinese in these countries had begun long
before European colonisation took place. Generation after
generation, they have survived in the land of their adoption
and have acquired considerable interests. Their number has
grown so overwhelmingly large that any attempt to ouat them

is practically impossible.

Quite different was the fortune of the later emigrants,
who in temperate oountries found themselves competing with
white settlers, In Australia, New Zealand and North America
where young communities of European origin had established
themselves, the energy, efficiency and adaptability of the
Chinese caused them to bo feared aa formidable competitors for
ultimate possession of the land.” In these countries the
would-be Chinese immigrant is either refused admission by more

or leas drastic measures, or discriminated against so aa to

U) Cf, Toynbee, survey, 1926. 457,



prevent him from earning a livelihood. A vaat mass of legis-
lation has been direoted against him, and many laws have been
passed with the object of making the existence of the Chinese

in the lands more and more difficult, or of restricting to

the point of prohibition any further immigration. So univer-
sal la this type of legislation that it may bs wondered whether |]
the entire disappearance of tho Chinese immigrant as s class

in not unlikely.

\The total number of Chine30 abroad was estimated in Janu-

ary, 1934, to be about II£ million parsons,® of whom an
overwhelming majority ware to be found in the Malay Archipelago,
with whioh the Chinese had thoir first intercourse, and Foraiosa,
which was a Chineae province until 1895. Roughly speaking,
thoro ere about two millions in British Malaya and Borneo, more
than one million in the Dutch Saat Indios, and three and a half f
millions in Formosa. The remainder, soarooly more than a tenth
of a million, la found scattered throughout certain "white*

countries} and it is this fraction which hae been the subject

of the legislation which is the chief concern of the present

studyJ
The countries dealt with in this thesis fall into three
groups. First, the United States of America, between whioh

and China intimate relatione have long existed, and in whichl

(1) Statesman*s Year Book. 1934. 249. The figure ie given
as 11,395,636.
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th® Chines® have vast interests. Their entry into the country
ia strictly controlled, however, and their residence there la
governed by a complicated system of legislation. Secondly,
the British Dominions of Canada, Australia, He* Zealand and
South Africa, which have also had long and difficult experience
of the Chinos®. Th® Chines®, indeed, commenced their modern
emigration in response to invitations from these countries,
which soon legislated with th® object of according them a
apodal status. The British Dominions and the United Statecx,
hottovor, pursue different objects in legislating with regard
to the Chinese, and no analogy can be drawn botween the posi-
tions of Chinese immigrant» in the one and th© other, on ac-
count of the wide divergence between tho public law of the two
groups of States.

in the British Dominions, the enactments against Chinese
have not boon uniform either in kind or in purpose. The
reason for the differences is to be found in the varying his-
torical development of the different parts of the Empire.
Although tho Treaty of 1842 between Great Britain and China
promised "full security and protection” to tho person and pro-
perty of their respective subject» within tile territory of the
other Party, tho British Government has never deemed it neces-
sary to interfere on grounds of international polity with
legislation in the Dominions affecting Chinese Immigration.
This was considered s matter of internal administration, and

each Dominion has been left to take such action as it has
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a Dominion, or of a state or province of a Dominion, 1l« of the
same force and authority as an Act of the American Congress, SO
far as it is not ultra vires the Federal compact, which usually
provides ample latitude for local action, nor disallowed on
political grounds, the exercise of which power is now practic-
ally obsolete. It is even superior to an Act of Congress in
that It is subject to no other constitutional limitations.
Indeed, many of the Dominion statutes, had they been enacted
within the political fabric of the United States, would have
been null and void, although the American States have gradually
learnt the technique of discriminative legislation on a federal
basis =

The third group dealt with in this Thesis comprises the
Asiatic countries where, from the point of view of numbers and
wealth, the real strength of the Chinese abroad lies . The
Straits Settlements, the Malay States, Federated and Unfedera-
ted, Slam, French Indo-China and the Dutch East Indies are all
reviewed In some detail. Early Chinese colonisation in these
countries, without imperialistic and cultural aspirations, has
made the acceptance of the native rule by the newcomers a
matter of course. In a few instances only have they sought
to preserve their own domestic usage and custom, althou”a in
one case, Annam, they have transformed into a Chinese legal
system that of a colonised vassal State. Generally, their
treatment by the territorial potentate has been the tame aa
that aocorded to the natives. Later, the coming of the Euro-

peans with their own laws and institutions tended to complicate
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the oriental eyeterns, and the Inauguration of judicial dualism
soon begjsn to reflect the inferiority of the native status to
which the Chinese have so freely boen assimilated. In Slam
the institution of consular jurisdiction by the Treaty Powers
has also affected in no small measure the legal position of
the resident Chinese.

naturally, the various aspects of Chinese immigration have
given rise to many questions of law and diplomacy. Speoial
legislation in oertaln countries has attempted to put the Chi-
nese outside the pale of the general law and to govern them by
a separate oorpus juris involving inferiority of status. But
by international law deviation from general practice in the
treatment of citizens of an independent nation by the terri-
torial state is subject to certain restraints. The network
of international agreements by which modern nations promise to
receive each other*e nationals in a standardised manner hae
tended to assimilate the position of an alien with that of the
native. Except for certain disabilities, the imposition of
which upon aliens may be dictated by the special circumstances
of e country, tbs treatment of a particular class of aliens
differently from natives or from another elass of aliens neces-
sarily gives rise to International controversy. The present
study la mainly descriptive, and no speoial attempt will be
made to suggest a solution of these controversies.

It is proposed to deal in Part 1 with the constitutional

provisions of the respective countries with the object of
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showing especially how far the various law-making organa may
enactt legislation affecting the position of aliens or of per-
sons belonging to a particular racial group within their terri-
tory. The general historical survey which follows this will
reveal the iImportant faots and problems of the various phases
of Chinese i1mmigration. Part Il 1s devoted to the discussion
of immigration laws and restrictions under whieh the Chinese
may enter, travel or reside In the countries concerned. Spe-
cial attention has been paid to the constantly changing posi-
tion under successive enactments and Judicial iInterpretations
thereof. Part 11l deals with problems of nationality and
naturalisation, showing the conditions under which Chinese may
acquire foreign nationality, and the consequences which follow
such acquisition. Legislation in restraint of trade and occu-
pation is discussed In Part IV, which presents the eoonomio
aspect of the Chinese problem. Part V coneerns restrictions
of other civil and political rights of the Chinese either as
aliens or as oitissns iIn their country of adoption. In Part VI
IS considered the special Jurisdictional regime to which the
Chinese are subjeot iIn certain Asiatic countries. Just as the
economic laws are the product of Western communities, so Judi-
cial dualism i1s a peculiar institution of the orient. This
part will begin with the legal status of the Chinese In Slam
either as non-treaty foreigiers, or as subjects of a Power
which enjoys extraterritoriality. Then come the origin and

extent of the assimilation of the Chinese to the natives, and



its effects. Recent legal developments of the Chinese com-
munity In certain Asiatic countries which, coupled with the
gradual retrocession of the consular jurisdiction in Siam tend-
ing to neutralise the position of the Chinese residents, will

probably bring amelioration to their Juridical status.



PART I.

CONSTITUTIONAL AND GENERAL HISTORICAL SURVEY



Chapter 1.

THE CONSTITUTIONAL POWMER AND THE ALIEN

1. Aliena In the United States and their Charters of
Rights «- The rights and disabilities of aliens are general-

ly discussed from the point of view of their political and

civil character. Aliens are generally denied the political
rights, Involving the control of and participation in State
affairs. The civil rinits of aliens are found to be dealt

with in three different ways by the various countries of the
world, that is, there are three categories of State legisla-
tion affecting aliens: the first i3 characterised by no de-
finite principle but merely imposes certain grave disabilities
on aliens. The second type is based on the principle of
reciprocity, granting to aliens the same rights as are accord-
ed by their country to nationals of the law-making State.

The third system is that of assimilation to a State’'s own na-
tionals, and is the one which is to-day being most commonly
adopted.” The practice of the United States with regard
to aliens, while adhering to the first type above mentioned,
retaining grave disabilities, differentiates between citizens,

white aliens, and aliens ineligible for American citizenship.

(!) Borohard. Diplomatic Protection of Citizens Abroad (1916),
72.



Distinction is even made between citizens of the white and
coloured races. It may be fully conceded that perfect uni-
formity of treatment of all persona is never practicable nor
even desirable. The rights and duties of aliens differ wide-
ly from those of citizens, and those of alien declarants differ
substantially from those of non-declarants. But a further
classification, of non-declarants, exists in the Uhlted States,
of persons eligible and ineligible for citizenship, which
seems to be arbitrary. Moreover, better facilities and privi-
leged treatment is accorded by law to persons of a class and
denied to those of the same class but of different racial
origin, and this is not justifiable.

Aliens in the United states nevertheless possess certain

charters of rights.

(I) Treaty, the Supreme Law of the Land

The rights of aliens are guaranteed first by the treaty
between the United States and the country of which the aliens
are citizens. Article VI, section 2, of the Federal Con-
stitution stipulates that "this Constitution and the laws of
the United States which shall be made in pursuance thereof
and all treaties made or which shall be made under the autho-
rity of the United States shall be the supreme law of the
land, and the judges in every state shall be bound thereby,
anything in the constitutions or laws of any state to the
contrary notwithstanding."” It is apparent that the Consti-

tution, laws and treaties are not only as much a part of the



lew of every Stato as Its own local laws and constitution,
but aro Indeed superior to these, and to their authority the
State laws and constitution must yield. The treaties stand

on a level with the provisions of the Federal laws and Con-

stitution. They "operate of themselves without the aid of
any legislation state or national, and will he applied and
given authoritative effect by the Courts."*%’ In American

Jurisprudence, however, they are by no means superior to the
acts of Congress; they are of equal force. a later incon-
sistent provision in elthar repeals the earlier one in the
other. "To the Courts, it is simply the case of conflict-
ing laws, the last modifying or superseding the earlier."”

Qut it should be noted that if the provisions of a treaty

are abrogated by Federal legislation, the treaty ramina
nevertheless internationally binding .upon the United states.”
Of such a denunciation It was once said that it was "confessed-
ly only Justified by reasons both of tha highest Justice and
the highest necessity” and would incur international delin-

qguencies = M

(1) cheat Heonb v. U. 8., 112 u.s. 536.
(2) chae Chan Ping v. U. s.. 130 U.S. 681.

(3) Willoughby, Constitutional Law of the United States (1929),
I, 579.

(4) Veto message of President Hayes of the Fifteen Passengers
Aot, 45th Cong., 3d Sess. 1879, £D. 102, sen. no. 1838.



The first diplomatic mission sent by China to foreign
countries, heeded by Anson Burlingame, resulted in the signa-
ture of a "liberal and auspioious” treaty”™ with the United
States Iin 1668» By Article V the parties recognised the
inherent and inalienable right of man to change his home and
allegiance, and the mutual advantage of the free migration
and emigration of their citisens from the one country to the
other for the purpose of curiosity or trade or aa permanent
residents. Article VI granted to Chinese visiting or resid-
ing in the United States the seme privileges, immunities and
exemptions in respect of travel or residence as may be enjoy-
ed by the citlsens of the most-favoured-nation. The right
of free immigration was specially mentioned, although it had
begun long before 166B. The most-favoured-nation clause,
which was repeated in all the subsequent treaties, bestowed
upon Chinese a standing equal, except in regard to naturali-
sation, to that of the nationals of other powers. It is of
general application, end has the advantage over similar
clauses of qualified and conditional validity. The position
of the Chinese therefore is, in principle, more secure than
that of other aliens in America, for instance the Japanese,
whose most-favoured-nation privilege 1« oonfinod to specific

and enumerated subjects.Discriminatory legislation when

16 U.3. Statutes 740.

(2> Articles 1 and XIV of the Treaty of 4 April, 1911, 37 U.S.
Statutes 1504.



enacted must give way to this clause, and many State laws,
although enacted within the State’s exclusive jurisdiction,
have boon nullified by the Courts on account of their con-
travening the assured guarantee. Ae will be seen hereafter,
the Pacific StateB were the first to enact laves discriminat-
ing against the Chinese, which laws were constantly so treated
by the Courts. Finally, these States appealed to Congress
for action, and the treaty appears to have constituted a
source of embarrassment to the American Government. It was
first thought that the power of modifying an existing treaty
did not belong to Congress: it was part of the treaty-making
power which the Constitution had given to the Senate and the
E xecutive. Congress passed legislation in the sense re-
guired, but it was vetoed by the Executive. But later, by
a process of the strictest Judicial construction of its terms
and a constant reliance upon the prerogatives of sovereignty,
the authority of the treaty was reduced to a minimum. The
free immigration clause was abrogated as against Chinese
labourers by a new treaty, and the exempt persons, though
retaining the status ne originally granted, had to be content
with the residue of incomplete rights left them by the re-

strictive interpretations of the Courts.
(i1) The Federal Constitution
The Constitution of the United States does not define

expressly the status of an alien. Nevertheless, certain

provisions, as interpreted, have been held to extend to hi~*.



Shenever the Constitution uses the broad term« "persona" or
"people*, the Court« have generally held that these provi-
sions apply to resident aliens as well as to citizen«, and
to aliens eligible for citizenship as well as to those in-
eligible. (1)

The great citadel of constitutional protection against
unjust action on the part of any state or subdivision is the
Fourteenth Amendment to the Constitution. It provides,
inter alia, that no State shall deprive any person of life,
liberty or property without due process of law, or deny to
any person in its jurisdiction the equal protection of the
laws. Allens In the United States are within this clause of
the Amendment and ore as fully protected as citizens. Many
of the anti-Chinese lass enacted by State legislatures have
been hold void as contrary to this supreme guarantee. but
as the expressions "duo process" and "equal protection" are
vague, there has been no uniformity of interpretation. It
is not remarkable that when Federal laws contrary to treaty
obligations are sustained, other legislation hostile to or
discriminsting against persons of a certain class, sect, creed
or nation, may be defended and adjudged to be within the con-
stitutional limitations. Under the Federal Compact the
States reserve all powers not delegated to the Union nor de-

nied to the States. Hence, and also by virtue of the general

(1) see Kote on "Provisions of the Federal Constitution Invoe-
able by Aliens independently of Treaty", 263 U.S. 255 (1923).



police poser to protect the public health, morals, safety and
general welfare. State legislatures and local authorities en-
joy ample latitude to enact laws which may substantially
affect the rights of aliens. The weakness of the Federal
system In protecting the treaty rights also frequently places
the Union Government in an Invidious position, as it finds
the performance of its international duties left at the mercy
of individual States which are in no way responsible to a
foreign power.
v - . B - \Vi/ VERVARVARE 20
2. The British Empire
(i) Anglo-Chine3'\i Treaties and the Dominions

Whether Chinese citizens possess Any treaty right to en-
ter the British Dominions has been a much mooted question*
The first treaties between Great Britain and China implicitly
alleged that the right to trade and protection ie necessarily
reciprocal.” Early judicial decisions and diplomatic
correspondence also alluded to the existence of such rigits*
Since no document has been signed which excludes the Chinese
from British territory, such right 3eems to continue to exist,
in spite of the fact that the self-governing Dominions have

legislated to prevent Chinese inmlgration.

(L3 Cf. Tyau, Legal Obligations arising out of Treaty hala-
tions between China and other States (1917), 121,



Tbs Treaty of Nanking, 1842, which concluded the first
Anglo-Chinese war, provides In Article 1 that there shall be
peace and friendship between the {,ueen of the United Kingdom
and the Smporor of China, and between their respective sub-
jects, who shall enjoy full security and protection for their
persons and property within the dominions of the other.**1)
pull protection must imply equal protection of the laws, and
the terras are reciprocal. Article 8 of the Convention of
Peking, 1860, stipulates that "Chinese choosing to take ser-
vice in the British Colonies or other parts beyond sea, are
at perfect liberty to enter into engagement with British
subjects for that purpose, and to ship themselves and their
families on board any British vessel at any of the open ports
of China."*2) It further provides that the high authorities
should frame, In ooneert with the British representative in
China, regulations for the protection of Chinese emigrating
as above. A convention to that effect wee signed in 1866,
though not ratified, by the British and French Governments.*")
The declaration of Prince Kung, attached to the convention,
and stating that the Chinese Government would throw no ob-

stacle in the way of free emigration, that is to say, to the

**) Hertslet, China Treaties (1396), I, 7.
*2> 1bid., 1, 50.

<3) Ibid., 1, 52



departure of Chinese subject» embarking of thoir own free
will and at their own expense for foreign countries, strongly
suggests that such emigration was much to be desired by the
other contracting parties, and consequently the right of mi-
gration had been voluntarily accorded. To pretend that it
applied to Chinese contracted coolie emigration only does
not exclude ths right of other free labourers "to ship" uat
perfect liberty" to the "British Colonies".

In the case of Tal Sing v. Maguire,™ ™ the supreme Court
of British Columbia affimed that Chinese had the right to
reside and trade in the British Dominions. "An a matter of
history", said Kr. Justice Cray, "it Is well-known that
these treaties were forced upon China by Great Britain, and
on the part of the former most reluctantly accepted. As
stated by a later writer on the subject in a popular magaaine,
the terms of treaty between Great Britain and China permitted
the subject of Greet Britain to trade In China and reside
there, and it gave in turn full permission for the Chinese
to trade and reside in the British dominions everywhere.
Many had already gone there and their actions were fully
legalised by the treaty. it is said this permission was
not asked by the Chinese but was Inserted by the English en-

voy to give it an appearance of fairness. An examinationl

1. B.C-, Pt. 1, 101,11878).
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of the last treaty in 1858 and the subsequent convention of
1860 «hows that the Emperor of China actually undertakes to
withdraw the ban hitherto preventing his subjects from going
abroad, and to give them permission to go and trade and re-
side and take service In the British colonies and to enter
into engagements with British subjects for that purpose.”
The same conviction was expressed in the judgment In the case
of Bex v. Wing Chong, ~ J rendered seven yeaxs later. *In
the case of Chinese treaties'l, ruled the Court, "they were
forced at the point of the bayonet on China, to obtain a
rlgit for us to enter China, and in return for a similar per-
mission to us, full permission was given for the Chinese to
trade and reside in British dominions everywhere.’l

When New south Wales passed in 1861 a Bill to restriet
Chinese immigration, the British authorities were much em-
barrassed*since the legislation might be at variance with
its treaty obligations, the Convention of Peking having been
signed in the previous year; the Aot was however allowed for
political reasons.

When again in 1876 a Queensland Act, imposing heavier
taxes on Chinese than on Europeans for the right to mine or
carry on business, was reserved, the British Government ob-

viously admitted that the Article did contemplate that all

(1) 1. B.C., Pt. 11, 1SO, (.18851.

(2) Willard, History of the White Australia Policy (1923), 34-
35.
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Chines® should have full freedom to enter the British Domin-
ion» without restriction or impediment. ™ j The Chinese
Minister in London also upheld firmly the rights of Chinese
subjects to enter British colonies in his repeated protest«(Zl
against the anti-Chinese laws in Canada and Australia. The
rights so asserted seemed to have been tacitly recognised by
the British authorities» who afterwards instructed their
Minister in Peking to obtain from the Chinese Government an
agreement consenting to a restriction of Chinese immigration.*3”
The negotiation had for its model the Sino-Amerloan treaty
which limited the right of admission of Chinese into the Uni-
ted States, granted by the Burlingame Treaty of 1868, only to
specified classes. The Inter-Colonial Conference of Austra-
lia in 1888 was fully alive to the expediency of securing
the desired restriction by imperial diplomacy. On account,
however» of the restrictive legislation of the Colonies them-
selves» no document for the regulation of Chinese immigration
was slgnede

It appears that the right of resident Chinese in the

British colonies to be Immune from discriminative legislation

(1) Despatch, Queensland» ho. 12, 1877, cited in Campbell,
Chinese Coolie “migration to Countries Aitkin the British Em
pire (1925), 62 also in Queensland Votes and proceedings,
1877, 1, 815, cited in lillard, op. clt.. 43.

(2) C. 5448, 1888, Enclosure in No. 1 and Appendix 1.

(3) ibid., No. 85,
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may also be advanced. The full security and protection
olauae could not place the Chinese In a position Inferior to
that enjoyed by the nationals of other powero. In the cases
mentioned above, the discriminative laws were indeed held
null and void on the ground that they were an Infraction of
the existing treaties between the Imperial Government and
China. In hla despatch of 1886 the Chinese Minister strong-
ly protested against the Invidious position In whleh Chinese
subjects, who had entered the colony on the faith of treaties,
were placed. He asked for an enquiry with a view to the
elimination of the lawa found to be at variance with treaty
obligations and international usage, but no steps were taken
in this direction. The fact of Inability to enforce treaty
proviaions cannot therefore be taken to mean that no such
rights exist.”
(11) The British North America Act, 1867

It must bo borne In mind that apart from the Crown Colo-
nies, whose legislation Is directly controlled by Downing
Street, the responsible governments of the Dominions possess
different powers In relation to legislation concerning aliens.
The reasons for this differentiation lie in the different
history and nature of the Dominions, and it la proposed now

to deal with the constituent Aots of each.

(11, 809.Keith’ ~ aponslblg Qovarnmant 1* the Dominions (1928),
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The British North America Act, 1667, comprised a four-
fold classification of legislative powers: (1) subjects as-
signhed exclusively to the Dominion Parliament? (2) those
assigned exclusively to the provincial legislatures} (3)
those enjoyed concurrently by the Dominion and provincial
legislatures ; and (4) particular subjects for special legis-
lation.*1” The powers assigned to Parliament with whieh we
are concerned Include Regulation of Trade and commerce, and
Naturalisation and Aliens.*3% The provincial legislatures
have exclusive powers to deal with Constitution, Direct Taxa-
tion, Management and Sala of Public Lands, Municipal Insti-
tutions, Shop and Saloon Licences, and Property and Civil
Fights in the province. * In each province the legislature
may make laws in rslstion to Immigration into the province;
parliament may also from time to time make immigration laws;
any law relative to Immigration ahall have effect In and for
the province as long and so far only as it is not rspugnant
to any Act of the parliament of Canada (s. 95). Any Act of
the province encroaching upon the allotted sphere of the
Dominion will be ultra vires. As will be shown more fully

in later chapters, the interpretation of legislative powers
[ § o fillhy [r gt ¢ 1

tl) Lefroy, Canada«a Federal System (1913), xlix.

(2) 3. 91 (2), (25).
Do , k> \t e 1.
(3) S. 92 (1), (2), (5), (8), (9), (13).
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is not free from ambiguity.” ~ Some of the constructions
may be boro mentioned. A provincial Act, depriving persons
of Chinese nationality of the capacity to take municipal
trade licences, has been held a "very wide interference with
trade and commerce” . A fee collected for wash-house or
laundry licences ia indirect and not direct taxationThe
Coal Mines hegulation Act of British Columbia, which prohibits
Chinese from employment in underground coal workings, is
ultra vires because it affects aliens or naturalised subjects,
and tborefore trenches upon the exclusive authority of Parlia-
ment. But an Act prohibiting Chinese, naturalised or not,
from voting in the provincial elections has nothing to do
with the subject of 'naturalisation and aliens”: the provin-
cial legislature is competent under a. 92(1) to regulate the
eleotoral laws of the province.»hen the Chinese la
forbidden to employ any white women in his business premises,
the Aot ia upheld as touching only civil rights and not af-

fecting him ae an alien . When lioencea were granted to

(1) cf. Keith, The Constitutional Law of the British Dominions
(1933), 332.

(2) k. v. City Of Victoria (1688), 1. B.C., Pt. 11, 331.

(3) h. v. Kea Wah (1886), 3 B.C. 403.
(4) Union Colliery Co. v. Bryden (1899), A.C. 580.
(8) Cunningham v. Homma (1903), A.C* 151.

(6) quong Wing v. R. (1914), 18 D.L.h. 121.
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cut timber on certain land of a province on the condition that
no Chinese were to be employed in connection therewith, the
privy council upheld the provincial legislature by ruling that,
although by s. 91(25) of the British North Amerioa Act the
Dominion parliament has exclusive authority as to naturelise-
tlon and aliens, the function of regulating the management of
the property of a province is assigned by s. 92(5) and s. 109
to the legislature of the province.”

It ie evident that provincial legislation may affect
aliene, and if carefully framed it may In practice impose dis-
abilities on them. The province is gradually learning the
technique by making distinction on the ground of race rather
than on that of nationality, which implies alienage. There-
fore the position of a British subject of the Chinese race in
Canada is far less secure than that of a foreigner of the
white or bleck races. Further, a disability Imposed on
Chinese affects equally all men and women of tine Chinese rece
whether they are by nationality Chinese, British or American,
and does not affect a Chinese national of the African race.

(rrn) The Australia Constitution Act, 1900

The Act assigns specific subject matters to the Federal

parliament and the residue of possible subject matters to the

State parliaments. The States reserve e mass of exclusivei

il) Brooks-Bidlske and Whittall. Ltd, v. Attornay-Genersl for
British Columbia (192i). a.C. 45o0.
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powers which cannot be Invaded or interfered with by federal
authority, and, in addition, certain concurrent power*, as to
matters within the federal sphere, to pass laws not Inconsis-
tent with federal laws.”® By a. SI the Fdderal parliament
shall have power to «Bake lows for the peace, order and good
government of the Conssonwealth with respect to (1) trade and
commerce, (xIx) naturalisation and aliens, (xxvl) the people
of any race other than the aboriginal race In any state, for
whom it la deemed necessary to make special laws, and (xxvii)
immigration and emigration. But the power* exclusively
vested in the Federal Parliament by a. 52 are confined to

(1) the seat of government of the Coasnonwealth, (ii) matters
relating to any department of the public service, and (lii)
other matters declared by the Constitution to be within the
exclusive power of Parliament. Of the oonourrent powert,
the only restriction on the competence of the State to legis-
late is that when a state law la inconsistent with a law of
the Commonwealth, the latter shall prevail and the former
shall to the extent of the Ineonslstenoy be invalid (s. 109).
eThe State is to retain every power unless it is expressly
vested in the Federal parliament or withdrawn from the State
(s. 107). Thus both the states snd the Commonwealth of

Australis are competent to pass any Act discriminating against

iiuick, Legislative Powers Of, the Commonwealth and the
States of Australia (1919), 269.
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Chinese without any question of Ita being ultra vires, unless

the Act is disallowed by the Crown on political grounds.{1"

(iv) Tits South Africa Act, 1909

The tradition of the Boer Republics in South Africa had
been that there should bo no equality either in State or in
Church between the white people and the coloured natives.
A8 far back as 1799 the Dutch East India Company solemnly
recorded that the doctrines of égalité and fraternité of the
French Revolution were not applicable to the relations of
whites and blacks." Tha constitutions of the Transvaal
and Orange Free State vigorously repudiated the idea of such
toleration.” This doctrine of racial inferiority was ap-
plied to the treatment of Asiatics when the Indian people
were introduced into the Dark Continent. Being comprehend-
ed in the categories of "Asiatics” and "coloured people”,
the Chinese are subject to the same discrimination.

The position of natives, however, differs fundamentally
In the Cape from the rest of South Africa. In the Consti-
tution of 1852 the principle was adopted that natives should

have the same political rights as the white men. The Caps

(1) The power of the Crown to disallow an Act of a self-
governing Dominion has long been obsolete: Keith, The Consti-
tutional haw of the British Dominions {1953), 22.

(2> South African haw Journal, XXIIl (1906), 251.

(3) Keith, Responsible Government In the Dominions (1928), 11,
299, Por the text of tne constitutions see Sybers, South
African History. 1795-1910 (1918).
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Colony therefore has been the least affected by colour pre-
judice.

Under the South Africa Act, 1909, the four provinces sur-
. rendered most of their powers. parliament shall have full
power to make laws for the peaee, order and good government
of the Union (s* 59). The provincial Councils retain the
power to make ordinances on a few specified subjects and on
all other matters which, in the opinion of the Governor-
Oeneral in Council, are of a merely looal or private nature
in the province (a. 85). They may also recommend to Parlia-'
ment the passing of any law relating to any matter In respect
of which they are not competent to make ordinances (s. 87).
The ordinance shall have effect in and for the province as
long and as far only as it is not repugnant to any Act of
parliament (a. 86). But all laws in force in the several
colonies at the establishment of the Union shall continue in
force until repealed or amended by Parliament, or by the Pro-
vincial Councils in matters in reapcot of which the power to
make ordinances la reserved or delegated to them (a. 135).
The oontrol and administration of native affairs and of
mattors specially or differentially affecting Asiatics through-

out the Union «hall veat in the Governor-General in Counoil

i3) "The Cape waa the motherland of the Malays. Dutoh was
their mother tongue. They had been living with the Dutch
from the very first and largely initiated them in their ways
of life. How could the Government of the Cape Colony legis-

late against the Malays?” Gandhi, Satyagraha in south Africa
(1928), 60.
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(a. 147). Ho special guarantee or proteotlon la given to
any person on grounds of nationality or race, and the provi-
sions of s. 147 have been held not to preclude the legisla-
tures from passing laws affeotlng the Asiatics because ”It
deals only with executive power and not legislative aotion.«(l)
It Is quite possible for an Asiatic to find that he has no
redress against what seems to him very unfair treatment. The
only relief in the Act is the provision that In the nomination
of the eight senators by tho Govornor-Qeneral, one-half of
their number shall be selected mainly on the ground of their
thorough acquaintance with the reasonable wants and withes of
the coloured races in South Africa (a. 24). The Cape of

Good Hope is able to protect the political rights of its
coloured people by the insertion in the Act of a section

which provides that although Parliament may prescribe the
gualifications of voters for the election of members of the
House of Assembly, no such law shall disqualify any person
who, under the laws existing at the eatablishment of the Union,
is capable of being registered as a voter, from being so re-
gistered in the said province by reason of his race or colour
only. such a Bill oan only be passed by both Houses of
parliament sitting together and by a vote of not less than

two-thirds of the total number of both Houses (s. 38(1)).

Since the Cape occupies more than one-third of the seats in

N Minister of posts and Telegraphs v. ivasool (1934) A.D. 167.
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parliament, no such Bill oan be passed without its express
consent.fij 'iTne coloured races are further protected by the
provision that no person who, at the passing of such law
(prescribing qualifications of voters for the election of
members of the House of Assembly), is regiatered as a voter

in any province, shall bo disqualified by reason only of race

or colour (a. 35(2)).

(v) Dominion Legislation and the statute of
Westminster, 1931

Ilhe constitution of the British Empire underwent funda-
mental changes by the enactment of this Statute, under which

the parliament of the United Kingdom is reduced to a position

of equality with that of the Dominions. Ko Act of the former
will now extend to any of the Dominions unless by its request
and consent (s. 4). The Colonial Laws Validity Act, 1865,

shall no longer apply to any law made by the Dominions after
the commencament of the Statute. Nor shall any such law be
void or inoperative on the ground that it is repugnant to the
laws of England (s, 2).

But the constitutional position as between the Dominion
and its constituent units is not changed. It is expressly

provided that powers conferred by the British North Americaf

(*) Bight senators each shall be nominated by the Governor-
General and elected by the four provinces respectively, making
a total of 40 (s. 24). In the House of Assembly, the Gape

is allotted 51 seats, Natal 17, Transvaal 36, and the orange
Pree State 17, totalling 121 (s. 33).
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Act upon the Parliament of Canada or upon the provincial legis-
latures shall be restricted to the enactment of laws in rela-
tion to matters within the competence of Parliament or any of
the legislatures of the provinces (s. 7). Nor does the Sta-
tute authorise the Parliament of Australia to make laws on any
matter within the authority of the States not being a matter
within the authority of the Parliament or Government of the
Commonwealth (s. 9). Although there is no clause safeguarding
the Constitution of the Union of South Africa, it is understood
that the legislation "will in no way derogate from the entrench-

ed provisions of the South Africa Act." ©

may he »4«ted a&aiitis* tab!%| ordtsrs lee3*4 by tbh® local &<wsiw

3. The French Colonial Constitution.- In the study of
the French colonial system two problems will present themselves
at the outset. First, where the seat of legislative authori-

ty in colonial government actually lies, and secondly, how far
the validity and applicability of metropolitan laws extends to
the colonies. The Constitution of 1852 had, by Article 26,
empowered the Senate to regulate by senatus consult the whole
colonial organisation. Accordingly, two Senatys consults”
were passed, on 3 May, 1854, and 4 July, 1866, forming the

Cde M K b < X f o xeme Vet Mk 6 . Ac itk *, V.- t s m

(*m) Cf. Wheare, The Statute of Westminster. 1931 (1933), Ch. VI,
"The Particular Application of the statute to each Dominion".

Institut Colonial International, Lois organiques des Colo-
nies (1906), 11, 137.
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basis of the oolonial constitution, the essentials of which
are still in force. The fionstus oonsult of 1654 divided the
colonies Into two classes - the "old colonies” of Martinique,
Guadeloupe and Réunion, and the "other colonies”, the former
being placed under a more privileged régime. In principle,
the old colonies were governed by simple decree of the execu-
tive authority, but for the more Important matters the Council
of State, the 3enate and the Legislature would respectively
Intervene. subject matters were enumerated under different
categories which had to be dealt with either ty decrees of

the Council, or by Senstus consults, or by laws. To these
may be added administrative orders issued by the loosl governor
for the execution of the principal legislation and the regu-
lation of administration and police. The bulk of legislation
in these colonies being by laws in one form or another, they
were known as colonies under the law régime. For the other
colonies, the Senatua consult of 1654 had provided by Article
18 that legislation should be In the form of Imperial deorees.
Henoe they were termed colonies under the deoree régime. The
classification waa made under the Third Empire, when the acqui-
sition of the more developed colonies was not anticipated.

The division of power to be exercised by the different authori-

ties was also arbitrary.” But in view of the constitutional

(1) cf. Roberta, History of Frenoh Colonial policy. 1670-1025
(1929), 1, 150.



and organic character of the senatus consult, the spheres al-
lotted by it to the legielatur© could not be touched by the

executive, and vice versa. It was not until the establish-
ment of the third Republic that the French Parliament resumed
full power in matters of colonial legislation.

The downfall of the Constitution of 1852 would have been
accompanied by the abrogation of the Senatus consults, from
which had been derived the authority of delegated legisla-
tion. But the Republicans, having failed to provide for the
colonies in their Constitution, had to apply the old laws in
regard to this subject. However, they were 'deconstitution-
alised” and reduced to the position occupied by an ordinary
law before 1870. Naturally, an Act of the Imperial senate
could not bo taken to have any binding force upon a Republican
assembly. The Chambers to-day may legislate on all points
which were not ascribed to the legislative power by the
Senatus consult of 1854. All matters for which a senatus
consult would be necessary as stipulated In Article 3 are

regulated by law.~1”~ a law can also do what formerly was

done by a decree. This power also extends to colonies under
the decree régime. By means of an express provision in the
text, certain laws will be made applicable In these colonies
il) Francgois and liarloi, Législation coloniale (1929), 91.

(2) Girault, principes de Colonisation, et de Législation
coloniale. Il (1929), 11.



although generally they ahall continue to be governed by exe-
cutive deoreea.™"

The extension of the domain of laws will limit the field
of application of the decrees, the Executive having no right
to regulate any matter upon vhloh the Legislature has once
pronounced.m The Legislature may aleo provide that cer-
tain lava shall not be applied to certain colonies, and thus
tie the hand« of the Executive. But as a matter of practice,
the Chambers Interfere on very rare occasions only with colo-
nial matters. Legislation by executive decree is the common-
est method. Its authority will also oover the legislation
of oountrles under Frenoh protection, whicn are assimilated
to oolonlee under the decree regime in spite of the fundamen-
tal diaorepanoy between an annexed territory and a protec-
torate. The legality of this has been judicially approved
because the Executive, having been authorised to ratify and
carry out the different treaties of protection, has thereby
acquired sufficient power to legislate by decree for these
countries. a decree is paramount, subject to the Senatus

consult of 1354. it must not touch matters concerning 3tate

Petit, Organisation des Colonies francaises (1894-5), 1,
105.

Girault, principes de Colonisation et de Législation
coloniale, 1l (1929), 18.

<3) Ibid., 1 (1922), 193.
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finances, and the constitutions must also be observed. The
present position of oolonlsl juris prutlence in theory is that
the French parliament can and does legislate for the oolonieB
on all matters. In reality, all colonial legislation not
falling within the specific field wtaioh requires the sanction
of the Chambers la vested in the executive power. The actual
legislator for a French oolony is therefore not Parliament
but the President of the Republic.

The validity and applicability in the colony of metro-
politan laws and decrees presents sn anomalous position. In

spite of the highest authority, they are not enforceable in

the oolonial empire. a apodal promulgation by the local
authorities la always required. Three cases msy be distin-
guished. For laws not expressly deelared to be applicable
to the colonies, a double promulgation la necessary. A

decree, in the first place, Is required to render the law
applicable to the colony, and this la followed by an Order of
the colonial governor promulgating the law and the decree.
For laws apecially made for, or expressly declared applicable
to, the colonies, an Order of the governor will suffice.
In the oase of decrees, on order of promulgation constitutes
the formality required for their operation.”

Since laws and decrees cannot come into force in default

(Y Clal VI . s> mp* X 6t $1$ Ijh£tH1%

(1) Francois and Kariol, Legislation oolonlale (1029), 94.
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of a promulgation order, a colonial governor enjoys great
latitude, and no time limit being fixed, he may delay indefi-
nitely the operation of aueh law* and deoreea. The remedy
lies, however, with the Colonial Minister, who may give
orders to the governor to which he must accede. The governor
cannot promulgate any law or decree in the colony except upon
the direction of the Head of the state or of the Legislature,
and, like the Head of the State himself, he may not modify
the text. The Executive may declare any law applicable to
the colony, or withdraw it by another decree, in the absenco
of a special provision in the statute. The modification of
any law whioh has been made applicable to a colony shall not
come into force of Its own accord. The original text,
though abrogated in the home land, remains in full vigour In
the coloniesBut a promulgated law referring explicitly

to certain articles of a former law whioh had not been pro-

mulgated, will render them applicable In the oolony.*2/
How far French legislation will extend to a colony newly
annexed to the colonial domain la obscure. In general, If

it Is annexed out of a portion of territory adjaoent to a
prench colony by the mere removal of the frontier, the legis-

lation in force in the colony will be applicable. If the

(*) Qirmult, Princlpea do oolonlaatlon et de Legislation
colonials. Il (1929),"1S.”

(2) Francois and Kariol, Legislation colonials (1929), 95.
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annexation if» «0 extensive an to amount to tha creation of a
new colony, tha taking possession of the land does not auto-
m atically bring French legislation into force.” The case
of Madagascar la hardly reconcilable with this principle* By
the law of 1896 the island was declared a Preneh colony, and
the Courts ruled that all French laws were applicable to it

without special promulgation. 1 This is incompatible with
the fundamental principle of French colonial legislation, and
furnishes a basis for criticism of the veritable anarchy of

the legislative status.

4. The Constitution of the Dutch East Indies*« In
Constitution of the Netherlands of 1818, the supreme govern-
ment of the colonies and possessions wns vested exclusively
in the sovereign. ” This provision was interpreted as con-
noting entire freedom from legislative interference, and the
executive had enjoyed unlimited authority in colonial affairs*
The interpretation was afterwards attacked and this exercise
of power alleged to be ultra vires, it being argued that tha

constitution conferred upon the King exclusive power over

(') Frangois and Merlol, legislation coloniale (1929), 98.

(2) Girault, Principes de Colonisation et de législation col-
oniale, Il (1929), 26.

(3) For provisions of the early Dutch Constitutions in respect
to the colonies see Purnivall, An Introduction to the History
of Netherlands India, 16Q2-1836 (195*), 60.



26.

administration only, and not over legislation. *1/ But it
was not until the adoption of the Constitution of 1646 that
the power to enact fundamental laws for the colonies was
conceded to the Legislature. In pursuance of this power
the Government hot for Motherlands India, commonly known as
the Dutch East Indies, was passed in 1654 by the States»
General, whloh left, however, the regulation of moat subjects
to the Crown and gave itself the right to legislate only in
exceptional cases.”® Colonial enactments were to be either
in the form of law, or royal decree, or ordinance. The
Governor-General could regulate any question which had not
been or might not be dealt with by law, or whloh had not been
settled by royal decree, or which was not reserved to the
Crown (Article 20j.

Significant changes in the colonial system were made by
the new Dutch Constitution of 1922.~ The East Indian Colony
is elevated to the status of Integral territory of the Nether-
lands, tho expression "colonies end possessions” being deleted
from the Constitution. Over it, the King shall have supreme
power, but the distinction between administration and legis-

lation is maintained. The Governor-General acquire* an

(D Vandenboach, The putch Kast Indlea (1933), 61.

(2) seo the Government Aot (Kegeerings-Reglement or R. h.) of
2 feptomber, 1854j Bibliothéque Coloniale internationale,
Lois organiques des Colonies (1906), 111, 147.

(3) state Papera, 116, 863.
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independent ephere of authority, while the Crown it vetted
with specified powers (Article 60)* Legislative autonomy to
a large extent is also granted to the Indies. The framework
of the constitution shall be established by law; other sub-
jects shall be regulated by law as soon as such regulation
appears to be required. save on matters exoluded from their
competence by law, the local representative body shall be
consulted, in a manner to be regulated by law (Article 61).
Further, the regulation of internal affairs shall be left
entirely to the local legislature, except oertain epeolal
matters reserved to the King. Finally, laws onaoted at The
Hague ahall not bs binding for Netherlands India sxoept in
so far aa may be expresaly provided (Article 183).

It ahould not be taken, however, that under the new con-
stitution Netherlands India haa attained the so-called respon-
sible government or Dominion atatua in the British constitu-
tion. The reins of general administration are in the hands
of the Governor-Oeneral, whose tenure of offloe depends upon
the roysl pleasure. The States-Oeneral retains a permanent
supremacy In the power to make laws for the eonstltution of
the colony and the distribution of powers to be exercised by
the local or by the metropolitan authority. it may likewise
legislate whenever expediency demands. Sven in the field of
internal affairs, ordinances made by the local organ or the
Volksra&d of the East Indies may be suspended by the Crown.

They are also liable to be annulled by an Act of the States-
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Generalon the ground of their toeing contrary to the constitu-
tion, to lew, or to the public interest (Article 62). But -
in view of the direct administrative control under which the
Indies had previously oeen placed, an amendment to this effect
la certainly a remarkable step in the direction of decentra-
lisation In the Dutch colonial system.

The East Indian Government Aot was consequently brought
into conformity with the revised Constitution. A new con-
stitution A ct/1” promulgated on 13 July, 1925, is now the
organic law of the Indies. The Governor-General has all
power except that reserved to the crown, whose authority to
legislate is now confined to such subjects and In auch cases
as the law specially delegates to it, and he may issue govern-
ment regulations containing general rules for the exeoution
of laws, general adalniatrativo measures, and ordinances (a.
61)* He shall seek the advice or consent of the Council of
India on all matters of general or spocial interest (s. 22).
Aoting in agreement with the Volksraad, he may issue ordin-
ances to regulate (a) matter» concerning internal affairs of
Netherlands India, and (b) other matters whieh, In accordance
with a law or general administrative measure, are to be regu-
lated by ordinance (a. 82). A general administrative measure
may regulate, Inter alia, all matters that concern (a) trea-

ties and agreements concluded with foreign powers and the

For the Dutoh and French texts of the Constitution (Indlaebe
Staataregeling or 1. s.) see Lola orEanlaues des colonies
(1927), 241. An English translation la to be found In StatP
Papers. 123, 9409.
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righto and obligations in general resulting from internation-
al law, and (b) the defence of the territory of Ketherlanda
India (e. 91). An ordinance may, in urgent circumstances,
not only supplement what ought to be but has not been dealt
with by law or administrative measure, but may alto suspend
or modify these wholly or In part, subject to later ratifica-
tion either by law or by administrative measure as the case
may be (ss. 92, 93),

It will readily be seen from the provlaions of tne Dutch
Constitution and the East Indian Act that the centre of gra-
vity of Dutch colonial Jurisprudence is at The Hague rather
than at batavia. The Volksraad, though it has outgrown the
merely consultative function first accorded to it by the Act
of H '4, confines its activity to purely internal affairs,
the exact scope of which it is difficult to define, and will
only become manifest by gradual evolution and after long

experience.



32.

Chapter XI.

CHINESE IBMIONATION IN THE UNITED STATES

5. Chinese Migration to America.- The fifth decade
of the nineteenth century saw Eastern nation* battering at
the doors of Asla and attempting to gain admission in order
to carry on trade and commerce. The right of expatriation
was solemnly declared by America to be a natural and inherent
right of all people, indispensable to the enjoyment of the
ri(Eits of life, liberty and the purault of happiness. The
long-confined peoples of the Asiatic mainland were persuaded
to migrate beyond the seas. To-day, the situation is re-
versed. The same white nations are trying to bolt their own
doors against the oriental strangers who are endeavouring to
return the call.

The Sino-Americsn relation, which had been one of the
most peaceful and cordial in modern history, has, for its

last fifty years, to be recorded with mingled gratitude and

regret. The United States was as aealous to exclude the
Chinese as aha had been to invite them. After a brief period
tti *a>t & % *& Y%t

of favour, and almost as soon as the Burlingame Treaty had
been concluded, anti-Chineae feeling began to make itaelf

felt on the Pacific coast.” After years of agitation, and

See Coolidge, Chinese Immigration (1910).
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when the situation was much aggravated by political exploit-
ing of the problem, Congress finally took action and in 1876
appointed a Joint Congressional Committee to investigate
Chinese immigration. After hearing a vast amount of testi-
mony which was confused and conflicting, the Committee sub-
mitted the recommendation that “measures be taken by the
executive looking toward a modification of the existing
treaty with China, confining it to strictly commercial pur-
poses! and that Congress legislate to restrain the great

influx of Asiatics to this country”, becouso it thought "a
duty is owing to the Pacific states and territories Which
are suffering under the terrible scourge.”

But it was not until the Presidential veto of the Fifteen
passenger# Act, forbidding any vessel to bring more than fif-
teen Chinese to the country at one time, that China was asked
to accede to the limitations.

The years that followed the treaty of 1880 were marked
by the enactment of a aeries of laws designed to exclude
Chinese. In pursuance of the treaty, the prohibition of
Chinese immigrants was confined to labourers, tut by succes-
sive Acts and as the result of administrative and Judicial
interpretation over a long period, all Chinese aliens outside

a few specific classes are now held inadmissible. The ex-

clu*ion lavs have been enforced to such an extent that the

N Senate Report, ko. 689, 44th Cong., 2d. Sees. 1877.
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Chinese are not treated ss citizens of a friendly power, seek-
ing the benefit of treaty rights, but as suapeetod criminals,
while the exempt classes clearly entitled to residence in the
country do not receive the courtesy and consideration due to
them but are looked upon ns offenders and suspects and treated
as such. On one occasion the Chinese Minister Plenipoten-
tiary accredited to Washington was asked to show his creden-
tials before being admitted. In 1904 the ¢xolusion Acts
ware declared to be in force indefinitely; this was contrary
to the immigration treaty, in which temporary prohibition
only was contemplated. The high prerogative of sovereignty
la no defence to a clear breach of international faith on the
part of the United States. To this Exclusion Law the Act

of 1924 has added still more restrictions. The Chinese as

a nation begin to resent not so much the principle of exclu-
sion as the manner and method of enforcement of the law, as
well as the invidious discrimination which their brethren

experience in the very "land of the free and the home of the

bravo"e

6. Early Anti-Chinese Legislation in the pacific States.-

(i) State Legislation
Chinese immigration into the United 3tates began with the
discovery of gold in California in 1847. For the first four
= Sy LiK> Vae D R "o L-iSI ‘s [T ™ WV V LoxIx v 1,I'* SN roa Kard > pif*

years the number of immigrants ie estimated to have reached

ten thousand. The census for 1880 records that thare were
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105,465 Chinese in the country, the majority being concen-
trated on the Pacific coast. © At first, the Chinese were
welcomed, praised, and considered as indispensable to the
development of the inhospitable and barren lands. Pace an-
tipathy was subordinated to industrial necessity, and they
were treated in all respects as equals. When the Chinese
gained strength in number and proved sucoeasful in mining and
other industries, the white workers began to complain of their
"invincible competition". Economic motive coupled with
colour prejudice has been the chief cause of the Chinese ex-
clus ion movement. The Pacific States and municipalitiea
strove to oust the Chinese, either by heavy taxation to their

disadvantage or by a starvation polioy, denying them the

right to work. Lastly, came their attempts to discourage or
diminish immigration. Laws were enacted with this end, only
to be nullified by the Courts, State or Federal. But to-day,

the most radical resolutions of the famous asnd-lot agita-
tions' have become realised, furnishing a sharp contrast

with early laws and Judioial constructions.

(1) The census for 1930 shows that there were 74,954 Chinese

in the United states. The production of the decennial data
will furnish an interesting comparison: 1860 - 34,933; 1870 -
63,199; 1890 - 107,488; 1900 - 89,863; 1910 - 71,531;

1920 - 61,639.

(2) so called from the waste sand plots in San Franoisco where
the mob used to gather and pass violent anti-Chinese resolu-
tions. See Bryce, The American Commonwealth (1910): I,
"Kearneyism in California".
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(a) The Minors' Licence Tax

The Foreign Minors' Tax Law of California» first passed
In 1860, required those who were not native-born oitizens and
who had not acquired citizenship to take out a licence before
commencing work In the mines. First naturalised foreigners,
and later those who deolared their Intention to become natu-
ralised, were exempt from the application of the Law, until
the only ones remaining subject to the tax were the Chinese.
The Court held'l’ that suoh a tax was not in violation of the
Constitution, os in levying it the State exercised a power
not expressly conferred upon the Federal Government, and that
after foreigners had landed and mingled with citisene, they
became subjoct to taxation by the State for police purposes
or to pay for the government which gave them protection.
Xt also asserted that the Law was not in conflict with the
State Constitution which provided that taxation shall be equal
end uniform throughout the State, "as it referred only to the
property tax and not to the aggregate tax.” Since the adop-
tion of the Fourteenth Amendment to the Federal Constitution
and the assurance of the most-favoured-nation treatment, such
a statuto would doubtless be held unconstitutional.® It
is of little practical importance to-day, however, and, not

having been so declaimed, still stands on the statute books.

(1) People v. Haglee, 1 Cal. 238 (1860).

(2) Mears, Resident orientals on the Pacific Coast (1927), 213.
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in Chapman v. Toy Long,*1” certain clauses in the Con-
atitution of Oregon and a mining regulation authorised by the
state» prohibiting Chinese fro® working in a mining olaim for
themselves or for others, were held void as in direct con-

flict with the most-favoured-nation clause.

(b) The Fishermen’s Licence

In 1860 Chinese fishermen were required to pay a monthly
licence fee of four dollars, but this was repealed four years
later.*8* The Californian statute then prohibited all aliens
incapable of becoming electors of the 3tate from fishing in
the waters of the state. This waa held to violate the pro-
visions or the treaty with dhina and the Fourteenth Amendment
to the Constitution.**5* The Court admitted that eltlsena of
other States, having no property right enabling the® to fish
against the will of the State, a fortiori, the alien, from
whatever country he may eome, has no right whatever in the
waters or fisheries of the State. as with the other privi-
leges whioh he enjoys as an alien, by permission of the State,
he can only enjoy so much as the State vouchsafes to him as
a apeolal privilege. in his oase it ia not a property right,

but in the strictest sense a privilege or favour. *Bujcw,,
s el bl fIes b Ly R

il* 4 Sawyer 28 (1876).
(2) Statutes 1860, 307* 1864, 483.

*3* In re Ah Chong, 6 Sawyer 451 (1880).
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the Court reiterated, "to exclude the Chinamen from fishing in
the water*fof the state while the Germans, Italians, English-
men and Irishmen who otherwise stand upon the same footing are
permitted to fish ad libitum, without price charge let or
hindrance, la to prevent him from enjoying the same privilege*
as are enjoyed by the citizens or subjects of the most-
favoured-nation.™ The Act violated the equal protection

olauae and was therefore void.*1"

(c) The Commutation Pee and tha Capitation Tax

The fee was first imposed on every Chinese immigrant in
1862. The statutel enacted that eaoh owner or master of a
vessel bringing passengers to California should furnish a bond
of five hundred dollars for every alien landed, or pay a com-
mutation fee of five dollars to the State Hospital Fund. It
was not declared void by the Court until after it had been in
operation for twenty years.(3J Another Aot,<4” of 1855, Ho
discourage the immigration to tills state of persons who oan-
not become citizens thereof”, required the master, owner or

consignee of the vessel to pay a tax of fifty dollars each for

(1) Although the legislation may not discriminate among the
aliens, it was held that an alien cannot claim the same right
to fish as a native citizen; Leong mow v. Board of Commis-
sloners, 185 Fed. 223 (1911).

(2) statutes 1852, 79.
(**) People v. S. S, Constitution, 42 Cal. 578 (1872).

(4) Statutes 1855, 194.
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all the passengers. Aa it was an attempt to regulate com-
merce, a power delegated to the general government, the capi-

tation tax was declared unconstitutional.®

(d) The state Exclusion Act
California enacted Its first exclusion law*2* in 1868,
providing that after October, 1858, no Chinese or Mongolians
wore to be allowed to enter the state. Por the further dis-
couragement of Chinese immigration a police tax of /2.50 per
month was also levied in 1862 on all Chinese who were not pay-
ing for licences.? The Law was deolared ultra vires. In
the famous case of Lin Sing v. YSashburn™* the Court held that
immigration whether temporary or permanent was an essential
ingredient of intercourse and traffic, and the power to regu-
late commerce lodged by the Constitution in the general govern-
ment Implied the power to regulate both as to persons and as
to goods, and its exercise could not be Interfered with by any
State. "The laws of Congressit added, "allowing foreigners
to come to this country, necessarily allow them to remain hero,
and any state law, preventing either their coming to or re-

siding in the state is unconattttional and void."

(1) People v. Downer, 6 Cal. 170 (1856).
i2) Statutes, 1856, 296.
Statutes, 1862, 486.

(4) 20 Cal. 534 (1862).
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Another statute,*1* whioh prohibited Chinese Immigrants
arriving by veaael from landing until a bond was given by the
master that they would not become a public charge, was also
rendered void on account of its ”discriminating against the
citizens of a treaty power as a class."*23 It was held that
the immigration of foreigners to this country and residence
therein is exclusively within the jurisdiction of the general
government and is not subject to state control and Interfer-
ence. This opinion was confirmed by the supreme Court of
the United States. *** Another Act*** of the legislature in-
tending to prohibit Chineae from coming into the state and
prescribing terms on which those residing in the State may

remain or travel, was invalidated on the same ground.*8%*

(e) Prohibition of Employment in public Works
Artlole XIX of the constitution of California of 1679 pro-
vided that no corporation should employ directly or indirectly

In any capacity any Chinese or Mongolian, and that the legis-

lature should pass laws to enforce this provision. It also

atipulated that no Chinese should be employed in any state,

(1) Statutes, 1870, 330.
(2) in re Ah Fong, 3 Sawyer 144 (1874).
(3) chy Lung v. Freeman, 92 U.S. 275 (1876).

(4) Statutes, 1891, 186.

*5* Ex parte Ah Cue, lol Cal. 197 (1894).
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municipal or other public works except as a punishment for
crime. The legislature soon enacted a law which made it a
misdemeanour punishable with fine or imprisonment for any
corporation to employ Chinese. One Parrott was arrested for
violating the statuto, but va8 acquitted on habeas corpus.
The Court declared, per Hr. justice Sawyer, that the right
to labour for a living is as inviolable as the right of pro-
perty, for property is the offspring of labour. it is as
sacred as the right to life, for life is taken if the meant
whereby »e live be taken. Any legislation or constitutional
provision of the State, the Court added, which limita or re-
stricts that right to labour to any extent or in any manner
not applicable to citizens of other foreign nations visiting
or residing in california, is in conflict with the provisions
of the treaty with China and the Fourteenth Amendment.

In nullifying an Act of Oregon which designed solely to
prohibit the employment of Chinese labourers on public works,
the supremacy of the treaty obligations over Inconsistent
State legislation was again asserted in unequivocal language.
The Court” construed that the treaty with China, by Ita
moat-favoured-nation clause, secured to the Chinese residente

the same right to be employed and to labour for a living asl

(1) In re Tlberolo Parrott, 6 Sawyer 349 (1880).

Baker v. City of Portland, 5 Sawyer 566 (1879).



the subjects of any other nation, and that the state could
not legislate to interfere with its operation or limit or deny

the privileges or Immunities granted by it*

(ii1) Municipal Orders and ordinances

(a) The Laundry Ordinance

San Francisco passed the first Laundry ordinance in 1873
imposing a licence fee of two dollars per quarter on laundries
using a one-horse vehicle, four dollars on a two-horse vehicle,
and fifteen dollars on laundries using no vehiole.” The
Chinese laundries commonly used no vehicle and had to pay
heavily and unjustly. The ordinance was enforced until 1876,
when the District Court ruled that it was "unreasonable, op-
pressive and void." Another Ordinance, which prohibited the
conduct of a laundry business within certain sections of the
city and required the recommendation of twelve citizens and
tax payers in the block where the laundry was to be maintain-
ed in order to aeoure a licence to operate it, was also de-
clared unconstitutional as in derogation both of the Four-
teenth Amendment and of the treaty with China. ~ 1

A third laundry case arose thus: by an order of the
City 3oard In 1880, no person should engage in laundry busi-

ness , except in a brick or stone building, without a persalt

(1) For similar municipal enactments see Eaves, History of
California Labour Legislation (1910), 144.

(2) In re ~uong Woo, 13 Fed. 229 (1882).
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of the Hoard. A number of Chinese laundrymen were then
imprisoned for non-payment of fines for continuing their
business in wooden houses, while launderers of other races
who were conducting their laundries under similar conditions
were left unmolested. The prisoners were refused a writ of
habeas corpus. The case of Tick Wo was taken to the su-
preme Court of the United States, where it was decided that
the discrimination was illegal, and thot the public adminis-
tration which enforced it wa® a denial of the equal protec-
tion of the laws and a violation of the Fourteenth Amendment.”?
The Court ruled, per Mr. justice Matthews, that the provi-
visions of the Amendment were universal in tholr application,
to all persons within the territorial Jurisdiction, without
regard to any differences of race, of oolour or of nationali-
ty, and that the equal protection of the law® was a pledge of
the protection of equal laws. "Though the law itself be
fair on its face and impartial in appearance,” the Court con-
cluded, "yet if it is applied and administered by public
authority with an evil eye and unequal hand, so as practically
to make unjust and illegal discriminations between persons in
similar circumstances, material to their rights, the denial
of equal Justice is still within the prohibition of the Con-

stitution.”

(D Ylok go v. Hopkins, 118 U.S. 356 (1886).
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(b) The Cubic Air Ordinance
This ordinance was enforced in 1873, requiring that no
person should let or hire any tenement house where the capa-
city of rooms was less than five hundred cubio feet for every
person. Violation of the Ordinance was heavily punished.
It was aimed against the Chinese, and many arrests having
boon mode, the Jails were soon overcrowded, rendering the
city guilty of gross violations of its own ordinance. As it
was "unequal in its operation and dealt in odious and unjust
discriminations”, the County Court soon invalidated it on

that ground.*1*

(c) The Queue Ordinance
The ordinance provided that every person convioted for
any criminal offence should have his hair cut to a length of
an inch from his head. It was specially designated for the
Chinese who remained in the jail for the violation of the
Cubic Air Law, and to whom the loss of a queue was a lasting
disgr®0®« It was so "hostile and spiteful'l that it was de-

clared void in consequence.*%

(d) The Chinese Hemoval ordinance
The Ordinance made it unlawful for any Chinese to locate,

reside, or carry on business within the limits of the city and

(1) gaves, op. clt., 149.

(E) How Ah Kow v* Kunan, 6 Sawyer 658 (1879).
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county of San Francisco except in a certain prescribed dis-
trict, and required all Chinese inhabitants located outside
tho prescribed district to remove within a specified time.
The Ordinance was clearly in violation of the treaty pledge

and was declared invalid.»

(1) In re Lee Sing, 43 Fed. 359 (1890)
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Chapter 111.

CHIHK5K IMMIGRATION IN CAMDA

7. The Beginning of Immigration and the Anti-Chines:
ACta.» Chinese immigration to the American continent began
in 1348, in which year about ten Chines©® emigrated from
Canton to California, and the first Chinos© to go to Canada
oame in 1858, not from China, but from the United States.”
The discovery of gold in the mines of Carsiar and Caribou
between 1858 and 1864 attracted a heterogeneous crowd of ad-
venturers to British Columbia, Including large numbers of
Chinese. The construction of the Canadian Pacific Hallway
in the early eighties further absorbed Chinese immigrants.
During th© four years from 1881 to 1884, 15,7QIl Chinese ar-
rived in British Columbia, either from the United States or
direct from China. There was a constant increase of the

pouplation, and nearly all of them were resident in British

il) parliamentary Papers, 265, 1852-3, 7.

(2) Cheng, Oriental Immigration in Canada (1931), 55,

(3) NN 1*
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Columbia, one of the nine provinces of the Dominion. This
Inorease and concentration roused the British Columbian people
to a determined agitation against the Chinese. As early as
1872 a motion for the imposition of an annual per capita tax
of /50 upon all Chinese within the province had been put to
the Provincial Assembly but was not carried. Another Bill
introduced two days later "for the purpose of preventing the
employment of Chinese labour upon the public works of the
province or upon any federal works within the same**, met with
the aame fate. In 1876 a further attempt to impose a tax of
/>10 per capita on every male of eighteen years who wears long
hair in the shape of a tail or a queue residing in the pro-
vince of British Columbia, also failed.”)

The Legislature of British Columbia succeeded at last in
passing the Chinese Tax Act, 1878, which provided that every
Chinese over 12 years of age should take out a licence every
three month*, for which he was to pay the sum of /10. Al-
though the Act did away with the application of the Assessment
Act and the School Tax Act to Chinese, it substituted a tax

which was considered to be more oppressive as the tax wasl

(1) The number of Chinese enumerated at the decennial census
rose from 4,383 in 1881 to 9,129 in 1891; to 17,312 in 1901J
to 27,774 In 1911; to 39,887 in 1921» snd to 46,619 in 1931.
Out of the total population in 1881, 4,350 wore credited to
British Columbia; in 1891, 7,910; in 1901, 1*,885; In 1911.
19,668; in 1921, 23,533; in 1931, 27,139.

Cheng, op. clt., 38.
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payaule by children over 12, payable by rich and poor alike,
and applied to Chinese alone, many of whom were British sub-
jects. The local European merchants were also opposed to
the Act. In a petition”™”™ to the Government they pointed
out that the Act was at variance with the British Constitu-
tion in that it imposed a tax upon persons simply on account
of nationality; that it conflicted with existing treaties;
and that in many instances it would tax persons who were
British subjects, simply because they wero Chinese. They
assured the Government that the number of Chinese who were
then in the colony was not so great as to interfere with
white men or to crowd them out of employment. The popular
cry against the Chinese proceeded from a class who had no-
thing at stake in the country, and the petitioners believed
that it was not in accordance with the opinion of the most
intelligent and better class of their population. Aa it was
in reality intended to restrict Chinese immigration, an aotion
was commenced in the supreme Court of British Columbia to
test its validity. The Act was declared ultra vires because
it was at varianoe with the treaty obligations of Oreat
Britain and China and affected the power to regulate trade

and commerce, which belonged to the Dominion Parliament

() Hodgins, Dominion and Provincial Legislation. 1867-1895
( ), 1063.

I &TU ife5yv k*
<2) Tal Sing v. Maguire (1878), 1. B.C., Pt. 1, I1QI.
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British Columbia passed anti-Chineoe laws with praise-
worthy persistence. The Chinese Regulation Act of 1884 com-
pelled (s. 3) every Chinese in British Columbia over 14 years
of age to pay /10 every year for a licence to live in the pro-
vince, under a penalty. The coat of a free miner»s certifi-
cate was fixed at /15, as against the /5 paid by Europeans.
The preamble*™ of the Act recites that: "The coming of
Chinese to British Columbia largely exceeds that of any other
olass of immigration, and the population so Introduced are
fast becoming superior in number to our own race; are not
disposed to be governed by our lews; are dissimilar in habits
and occupation from our people; evade the payments of taxes
Justly due to government; are governed by pestilential habitsj
are useless in Instances of emergency; habitually desecrate
graveyards by the removal of bodies therefrom; and generally
the law governing the whites it found to be inapplicable to
Chinese, and such Chinese are inolinod to hablta subversive
of the comfort and well-being of the community"”. When the
Act went to the Dominion Government for approval, the Minister
reported*2” that the question might arise as to whether or not
an Act applying only to a portion and not to the whole of the

population of the province was constitutional, but this was

U) 0. 5448, 1888, 67.

(2) Hodgins, op. olt., 1094.
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thought to bo » question which could bo rather dealt with by
the Courts. A further question might be rsleed a* to whether
or not the legislature, in the exorcise of its powers to im-
pose direct taxation, could so impose it as to limit or re-
etriot that intercourse among people of different nations
which constituted one of the elements of commerce, but the

guestion was also deemed one which could best be considered

and dealt with by a judicial tribunal. The Act was left in
operation. The Law, however, was declared eventually ultra
vi'res.(l)

At the same time, a strong proteat was lodged” by the
Chinese Minister in London with the Sari of Rosebery, declar-
ing that the Act was "at variance with the treaties, opposed
to the law of nations, hostile to the benevolent spirit of
British legislation, unjust in its operation and highly pre-
judicial to the interests of Chinese subjeots residing in
those parts of Her Majesty's Dominions." He contended that
even if the Act contained no provisions inimical to the right«
of Chinese subjects Jn the colony, the preamble, constituting
as it did a breach of international courtesy, would in itself
afford a very sufficient reason for its being reaolnded.”
"Here we have a whole race accused of a series of the gravest

and most revolting charges that oould be possibly brought

Uu) R. v. Ming Chong (1885), 1. B.C., Pt. 11, 150.

13 July, 1886, C. 5448, 57.
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against the people of any country."” He protested against
its being applied to Chinese subjects residing in British
Columbia and to their being made the subject of discrimina-
tive legislation for which these charges were the pretext.
He finally reminded the British Government of the right of
Chinese subjects under Article 1 of the Treaty of Hanking to
"full security and protection for their persons and property"
throughout the whole extent of the British Dominionsj and
of Article V of the Peking Convention of 1860 which provides
that Chinese subjects "who may wish to take service in British
Colonies” or to "enter into engagements with British subjects
for that purpose” may do ao without either leave or licenoe.
Another Act, passed by British Columbia in 1884 to pre-
vent the immigration of Chinese, was disallowed on the ground
that the subject was one involving Dominion and poaaibly
imperial interests. But the Dominion view was not supported
by the British Government. In his reply to the Governor-
General of Canada, the Sari of Derby informed hitr*1* that the
Queen had not been advised to disallow Acts passed in the
Australian Colonies restricting in very severe terms the im-
migration or introduction of Chinese. The relations between
Great Britain and China had not been such as required the
former to interfere with the Australian legislation on grounds

of international polity, and it had been treated as a matter

(1) Hodglna, op. clt., 1903
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of internal administration with which a responsible colonial
government was competent to deal. The Governor was led to
understand that the question did not involve imperial inte-
rests and that he should deal with it as a Canadian question.
British Columbia passed again in 1865 the Chinese Immi-
gration Act, which was again disallowed, this time on legal
and not political grounds. M in 1900 it passed an Act on
the Ratal model, prohibiting the immigration into Britlah
Columbia of any persona who should fail in a language test.
The Act, together with other Aots passed in subsequent years,
was repeatedly disallowed”™”™ because it seemed inconsistent
with the general policy of law. The legal points involved

are dealt with in a later chapter.

8. The Royal Commisslona and the Enactment of the Im
migration Laws.- Three important reports of hoyal Commis-
sions on Chinese immigration into Canada were issued. In the
1879 Report' the Committee were of the opinion that Chinese
immigration ought not to be encouraged and that Chinese labour

should not be employed on Dominion public works. They did

(1) gee below, | 59

(2) Keith, Responsible Government in the Dominions (1928), 11,
812. .

(3) <bU. >aL.

sesaional paper«, 1879: Report of the special Committee
on Chinese Emigration*
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not, however, advocate restriction. The 1684 Commis*ion*1*
admitted the efficiency of Chinese labour in the development
of a country. As a railway navvy the Chinese was found to
havelno superior, and his presence in california had given
that State many years start in its progress, and added incal-
culably to ita national prosperity? while in British colum-
bia Chinese labour had been attended by great advantages to
the province snd the same excellent results would follow for
many years from its utilisation. nevertheless, they con-
eoived that the Chinese were a non-assimilable race clearly
marked off from white people by colour and national and race
charaoteristies, and that their presence was not unattended
with disadvantages. The Commission viewed with some appre-
hension the tendency of certain Industries to pass completely
into the hands of Chinese, and sinoe these were able to sub-
sist on much loss than white men, the result would be to lower
the level of wages. hut they denied the allegation es to the
bad moral effect of the Chinese on the community. Their
morality was stated to be not lower than that of the same
classes of other nationalities. They were found not to bur-
den publie charities, nor unduly to swell tha calendar of
crime. The Commission finally exposed the genuine view of

the public in the statement that "in British Columbia those

who are not dependent in one way or other on the support of

Sessional papers, 1885, Ho. 54A» Heport of the hoyal Com-
mission on Chinese Immigration, CXXX.
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tile labouring classes are as a rule unfavourable to anti-
Chineae legislation. Everywhere th® railway men and the
mine owners, the manufaeturera and the housekeepers, the mer-
chants and shopkeepers are against absolute exclusion, but
the very best friends of the Chinese think that their Immi-
gration should be regulated.” They reeoanended the passing
of an Act* by the Dominion Parliament to impose a duty of /10
per head on each and every Chinese man and woman, every
Chines© boy and girl, landing in the province of British Colum-
bia, and the establishment of an efficient system of registra-
tion of all Chinese resident in the province. As a result,
an Act was passed in 18B5 to restrict th©® number of Chinese
immigrants Imposing a poll tax of /So_ and certain tonnage
limitations, and immigration fell away rapidly.

prom 1886 to 1889 only 2,674 Chinese entered Canada,
averaging leas than 700 a yeare® The average number during
th©® years 1891 to 1900 rose again, however, to 2,000 yearly,
which alarmed the residents of British Columbia. In 1898
and 1899 the province made reposted requests to the Dominion
Government to inoresse the per capita tax to j$500, but the
latter deemed it sufficient merely to double It, and the ad-
mission duty was increased to /loo by the Act O« 32 of 1900.

The province protested against the new Act as being ineffec-

tive. Another Royal Commission was appointed la September,

Cheng, op. oit., O1.
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1900, and reported In term» contrasting sharply with the Re-
port of the 1684 Commission* They recommended”*' that further
immigration of Chinese labourers into Canada ought to be pro-
hibited, that the effective moans to t{l1Il this end ass by
treaty, supported by suitable IegitletiOHl and that |1 the
meantime and until this could be obtained, the capitation tax
should be raised to /500. consequently. Act C. 8. 1903 was
passed, with effect from January, 1904, raising the tax to
sn exorbitant sum.

The average entry from 1901 to 1922 was 2,554 a year,
and was deemed excessive, although Canada, with one-sixteenth
of the world’'s area and one two-hundredth of the world's popu-
lation, 11t still plenty of room for Immigrants.” The
Chinese Immigration Act, C. 38, 1923, restricts the entry to
tuid landing in Canada of persons of Chinees origin and descent,
Irrespective of allegiance or citizenship, other than govern-
ment officials, Chinese born In Canada, merohants, and

students. (3)

(!) Sessional Papers, 1902, No. 54, 279.

(2) Gregory, The Menace of Color (1928), 133, 141.

(3) prom 1886 to 1900, 28,637 Chinese labourers paid the/60
tax; from 1901 to 1903, 11,287 paid /100; while from 1904

onwards, 42,447 paid /500. The total revenue, including oapi-
tatlon tax and registration fees, from 1886 to 1932 amounted
to /23,010,996. Persons exempt from the tax totalled 7,961

in fifty years. (The Canada Year Book. 1933. 198; Cheng, ojk
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Chapter 1V.

CHINESE IMMIGhATIOI* IN AUSTKALIA

0. The First stage, 1655-1087.- Although the Chinese
hncl some knowledge of the Continent & far back as the thir-
teenth century,'l* immigration did not oegin until the opening
up of the five ports to foreign trade. Three stages appear
in the history of Chlnose Immigration to Australia. The
years 1855 to 1667 saw the first immigration laws against the
Chinese. Then follows, from 1867 to 1877, a period of non-
rc3trietion. The second stage, covering twenty-five years
from 1B77 to 1901, witnessed the evolution and accomplishment
of the most drastic me»su;es against Chinese immigration.

The Inter-Colonial Conferences of 1680, 1866 and 1696 produced
concerted and unified action toy the Colonies. The last of
these and the Conference of 1897 mark the beginning of the
extension of Chinese restriction laws to other Asiatic peoples
and the prelude to the provisions of tho Federal act. In
the third stage, from 190l to tho present day, the law is seen
to too geverely administered and continually amended, with the
purpose of making it more stringent and definite; these

amendments will t* dealt with under separate headings.

(1) Coghlan and Ewing, progress of Australia (1908), 1] Col-
well, A Century in the Pacific (1914), 18.
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New South Wales was the first of the Australian colonies
to receive Chinese immigrants. In 1848, 120 Chinese coolies
went to Sydney from Amoy. The number» in subsequent years to
1852 were reported to be 280, 422, 1,438 and 478 respectively.
In 1851 the vessel nRogina™ took some 30 from Shanghai to
Australia. ™ ) But it la Victoria which was first confronted
with the nChineae question'*. The discovery of gold fields in
the early fifties attracted an enormous number of gold-seekers.
During the ten yeerB 1850 to 1860, the population of Australia
almost trebled Itself, while that of Victoria during the same
period increased by 750 per cent.~2” By 1855 there were ae
many people in Victoria as there had been in the whole of
Australia in the year before the discoveries of gold. During
the gold rushes, thegymmigrants into Melbourne averaged, 2,090

20»k .(S) Ii n

The Chinese naturally lost no time in grasping the oppor-
tunity presented by their geographical proximity. In 1854
there were 2,341 Chinese on the gold fields of Victoria. As
European and Chinese miners could rarely agree upon mining

fields, quarrels constantly arose between them. The dispute

(1) parliamentary Papers, 263, 1852-3, 16 and 19.

(2) Atkinson, Australia, Eeonomlc and Political studies
189. e ~

(3) Ibid



waa purely a raeial one; as an Australian author has put it,
there vrere no charges that could he made against the Chinese
which could not with Justice he made against an equal number
of Europeans.”™" At a public meeting held in June, 1854, it
was moved that "a general unanimous rising should take place
in the various gullies of Bendigo on 4 July, (the anniversary
of the American Day of Independence] for the purpose of driving
the Chinese population off the gold-fields". 2~ The disturb-
ance was preventsd by the prompt action of the authorities.
A hoyal Commission was soon appolntad to enquire into the
matter and make recommendations in order to avoid further com-
plication. Their suggestions resulted in the passing of an
Act In 1855 to make provision for "certain immigrants*.

The Aot*5”™ Imposed a passenger limitation of one for every
ten tons of every ship, and a poll tax of £10 on eaoh Immi-
grant. The word "immigrant” was to mean any male adult native
of China and its dependencies or of any islands in the Chinese
seas or any person born of Chinoee parents. The Act came in-

to operation on 1 November, 1855. But ita principal termsl

(1) Coghlan and Ewing, op. clt.. 57.
Lyng, Hon-Brltlshera in Australia (1927), 158.

n For early Chinee® immigration laws see the digest by Lewin
In Journal of the Koyaj Society of Arts. VI (1907-1908),
585-604; C. 5448, 1888, Appendix I1.
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were evaded by the Chinese, who landed In South Australia and
walked overland to the Victoria Field«. ™ a riot against
Chinese miners at last oocurred on the Buokland hlver Goldfield
in 1857, the American Day of Independence being again chosen as
the most suitable for hoisting the flag of revolt. Despite
the fact that "so deplorable was the havoc and so disgraceful
the pillage'*, the ringleaders of the riot were found "not
guilty” by the juries.M2¥ The Government now attempted to *e-
oure uniform restrictions in the adjoining colonies, and more
drastic measures in Victoria. South Australia legislated ac-
cordingly in 1857 upon the Victoria model, but withdrew the
Act in 1861. Victoria passed its own Act to "regulate the
residence of the Chinese population” in the same year, imposing
a tax of £6 per annum on the residence licence. Chinese re-
siding in the colony without such a licence were unable to aue,
hut natural-bom or naturalised British subjects were exempt
from the tax. The number of Chinese, which reached 42,000 in
1859, decreased to 20,000 in 1 8 6 3 . In 1859 an Act was
passed "to consolidate and amend the laws affecting Chinese emi-

grating to or resident in Victoria", and repealing the Acts of

1 fr4-sKt at -

Campbell, OP. clt.. 58. In 1856, 4,300, and in 1857, 10,325
Chinese landed in South Australia en route to Victoria.

(2) Willard, op. clt., 25, 26.

#5) Campbell, op. oit., 60; Willard, Ppr.r cit.. 22.
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1866 and 1857* The tonnage limitation and the poll tax re-
mained the same. The residence fee was reduced to £4, but
Chinese entering Victoria by any other means than by ship were
to pay £40 for admission. The Act was amended in 18« 2, when
the residence fees were repealed, and again amended in 1863*
when entrance and residence fees were suspended for a period
of two years. The Chinese Immigration Statute of 1864* which
re-imposed the entrance fees both by sea and by land* waa soon
repealed by the Aot of 1865, relaxing all restrictive measures
against the Chinese.

Hew South Wales took no action to restrict Chinese immi-
gration until 1858, and then only on the request of Victoria.
A Bill was introduced to impose a passenger limitation of one
for every two tone, and an entrance tax of £4, but was rejected
by the Council,” The Chinese numbered 1,806 in 1856, and
increased to 18,988 in 1861. Many of them had streamed into
New South Wales from Viotoria after having been much harassed
in the latter oolony, » Tho goldfield opened up at Burran-
gong proved extraordinarily rich; a groat rush to that place
eet in, end orowde of Chinese also flooked to the diggings*
the white miners received this influx with very bad grace, and

convened a public meeting for the purpose of deciding whether

. V. - I iS(*}‘Vo\* y:f% T\
<U Willard, QP. olt., «8.

(2) Ooghlan »nd E.Ing, op. elt., 878. Of. SE1_olti .
51, 38, note 74.
- &
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"Burrangong was a European or a Chinese territory". The agi-
tation resulted in continuous rioting. in September, 1861,
the Government passed an Aot "to regulate and restrict the
immigration of Chinese" on the lines of tho Victorian Act of
1856. Tho Act withheld the right of naturalisation from the
Chinese. Now the Convention of Peking had been signed in the
previous year which, besides conferring on the subjects of the
contracting parties certain treaty rights, Included a special
article on immigration inserted at the instance of Great
Britain. It was thought that the legialation might be at
variance with British treaty obligations. The Duke of New-
castle, Secretary of State for the Colonies, stated in a letter
to the Governor of New South Wales that "exceptional legisla-
tion intended to exclude from any part of Her Majesty’s domi-
nions too subjects of a state at peace with the Queen is
hightly objectionable in principle"”, and that the denial of
naturalisation to Chinese was "impolitic and unnecessary."”
The Act, however, was allowed by the Crown because of "the ex-
ceptional nature of Chinese immigration"”. The inflow waa
effectively checked, and the Government found it possible and

opportune in 1867 to repeal it.

10. Tho Second Stage, 1877-1901.- Tho Chinese questi

did not oxcito public interest again until tho rioh goldfields

@ cf. willard, op. clt., la-"is.
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of northern Queensland were opened up In 1075. At. the end of
1675, 7,000 Chinese had been working on tho Palmer diggings.”
In 1876 tho Ooldfieldo Amendment Aot wag passed by tho Queens-
land Legislature, providing for the imposition on Asiatic and
African aliens of a heavier fee for leave to mine or carry on
business at tho goldfields than was imposed on Europeans.

Governor Cairns considered

% o A - .

gration by discrimination against man already resident in tho

that this attempt to restrict Instil-
N . Ve ml tsiyixei e w5
colony infringed tho treaty rights of tho Chinese.He re-
served tho Bill, and the British Government upheld his action
on tho ground that "although tho fifth artiole of tho Peking
Convention referred only to the Chinese emigrating under con-
tracts of service, the article contemplatas that all Chinese
subjects should have full freedom of entry into British domi-
nions without special restrictions or impediments . " ) The
asaent of tho Crown was therefore deferred. But in 1877 the
7-. * VitA( rJiXt* 'Sifi a .. «U i i*v  « Fii» 3 R 1> we «ill* ¢
imposition of a £lo poll tax was allowed, while £3 for miner’s
right and £10 for a business licence were charged the Asiatic,
as against ton shillings and £4 respectively paid by white

aliens. The repatriation of the Chinese was encouraged by

refunding tho entrance money if they went back to China within

Campbell, op. cit., 61.

(2) Quick and Garran, The Annotated Constitution of the AUitra-
lian Commonwealth (\~o\), 625.

N Campbell, op. clt., 62; Willard, op. clt., 83, 24.
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thro® years after arrival. The Chinese vtaa forbidden to work
on a goldfield for three years after tno proclamation unless
he was the original finder. The Mb5ts proved effective. Fro®

1877 to 1881, only 500 Chinese arrived in Queensland.”®

(1) The First Inter-Colonial Conference, 1660-1881

The legislation against Chines© Immigration in the Aua-
tralien colonies entered on a now stage after the Conferonoe.
The Conference aimed at the regulation of concerted action on
uniform lines and the adoption of more drastic measures. New
South wales was the first to act (in 1881), by raising the pas-
senger limitation to one per hundred tons, but retaining the
£10 poll tax. Victoria passed the Chinese Act, 1881, with
similar provisions, operative from 1 April, 1882.  South Aus.
tralia *ai only prepared to follow the 1885 Victorian model in
1881, imposing the ten tons passenger limitation and the £10
poll tax. Queensland distinguished itself by amending the
Act of 1877, raising the tax to £30 and the passenger limita-
tion to one per 50 tons (1884). Western Australia first acted
in 1886, adopting the 50 tons passenger limitation and the £10
tax. Tho first Act of Tasmania, of 1887, limited Chinese im-
migration in the same way as those of Victoria and New south

W ales, All these Acts, except that of 3outh Australia, exempt-

ed native-born or naturalised British subjects from their pro-

) VJillard, op, clt., 51,
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vi*ions* ~ The South Awustralian Law, on trie other hand, did
not apply to tho Northern Territory.

In May, 1887, the Chinese Investigation commission visited
the Australian colonies to enquire into the condition of their
countrymen. They found that Chinese who came to Australia had
to pay an entrance tax from which tho subjects of other powers
were exempt. On learning this, the Chinese Minister in London
sent a formal protest againat the discriminative legislation
in December, 1887, to the Marquis of Salisbury, the British
premier and Foreign Secretary. He took the stand that the
Chinese Government was convinced that where colonial legiala-
tores had enacted regulations inimical to *:/?1?9 Chinese, and
incompatible with Britain’s international agreements, the omis-
sion of the Crown to exercise its right of veto was not to be
taken as showing that the British Government had approved them.
He pointed out that it had never been alleged that the Chinese
iramigr&nts were unruly. For not only in Hong Kong and the
Straits Settlements but also in Australia, the colonial govern-
ors wore said to have repeatedly borne testimony to the orderly
conduct of the Chinese population and to their value in develop-

ing the colonial resources. The Minister therefore saw no

reason for their being deprived of tho Immunities accorded to

il) Hew South wales, No. 11, 1881, s. 10? Victoria, No. 723,
1881, s. 5? Queensland, No. 13, 1884, ;. western Australiac«
So. 13, 1886, s. 11? Tasmania, No. 9, 1887, S. 12. By an Act
of 1891, continuing Act 439 of 1888 in force in south Auatralia,
it was provided that the Act would not apply to Chinese natura-
lised before 1 October, 1891.
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them by the treaties and the law of nations, or for thair
being treated differently from the subjects of other power».
He conoluded that "the Imperial Government sees with regret
the existence of the exceptional and exceptionable law» which
some of the Colonial legislatures of Australia and Dominion
enacted against Chinese subjects,n and suggested that with a
view to the elimination of any part of them which may be found
to be at variance with treaty oDligatlona and international
usage, the jBritish Government 'will oe pleased to institute
sn inquiry into their nature end how far they are compatible
with the increasing growth of the friendly relation* which now

happily exist between the two countries."~1"'

_ o \ve,. o - . G kiv, *, Py I EAVA Yoxd o re »'ll *yox 7

(1i) The "Afghan'l Case

The letter was transmitted to the Governors of the colony
for explanation and comment, which only served to make the
position more serious. The number of Chinese in 1881 in the
whole of Australia totalled 3 8 , 55 3 . In 1891 it dropped to
35,821 Including half-castes. But the apprehension of the
possibility of a continued influx led to a demand for further
restrictive measure» and a closer application of the existing
law. In Hew South Wales a constant watch was kept on vessels
coming to Newcastle and Sydney with Chinese on board, and one

of the results was that the master of 3.3. Chelydra was fined
P

C. 5448, 1888, No. 1, Enclosure.

(2) Australis O fficial year Book. 1925. 956.
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£1,000 for having on his vessel more Chinese than the law al-
lowed him to carry*~ The arrival of the "Afghan" in April,
1888, again caused great consternation in Victoria* The ship,
of 1,436 tons burden, was carrying 268 Chinese passengers -
254 more than it should lawfully have brought, although many of
them, holding naturalisation papers, were exempt. The matter
vraa given the alternatives either of paying heavy fines”® or
of taking the passengers eway. The "Afghan" then made for
Sydney where, as in Melbourne, an indignant mob was ready to
take the law into its own hands. The Government forbade all
the Chinese to land and kept them in custody. ™ An applica-
tion for a writ of habeaa corpus was commenced in both Victoria
and kew South Wales. Tho Supreme Court of hew South Wales

held* in 1x parte Vioo Tin, that a Chineoe was entitled to

(1) coghlan and Ewing, op. clt., 96.

(2) s. 2 of the Victorian Act of 1881 provides that the owner
or master having on board a greater number of Chinese immigrant*
than one to every hundred tons «hall be liable to a penalty of
£100 for each Chinese onrx'iod in excess .

(3 Tho Government hurriedly passed a Bill to legalise Its ac-
tion. In introducing it into the Assembly Sir Henry Parke¥*,
the Premier, declared! "Neither for H.M. ships of »ar, nor for

H.M.s representative on the spot, nor for the secretary of the
Colonies, do we intend to turn aside from our purpose, which Is
to terminate the landing of Chinese on these shores for ever

except under the restrictions imposed by the bill, which will
amount and which are intended to amount to practical prohibition*!
Coghlan, Labour and Industry In Australia (1918), 111, 1342.

<4) 9. N.S.W. 493 (1888).
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land on payment of the £10 poll tax. Any detention of such
Chinese by authority of the Government after such tender was
an lllegal imprisonment. It further held, in gx parte Lo
Pak, that a Chinese subject holding a certificate of ex-
emption must be discharged from detention. The police, in
acting "under the authority and by the orders of the govern-
ment of the Colony", were depriving the applicant of his 1i-
berty, which could not be Justified. The Court of Victoria
gave the same verdict. in Chun Teeong Toy v. «usgrove, ™ it
ruled that a Chinese immigrant was entitled to land upon duly
tendering the poll tax, although such Chines©® formed one of
the passengers of the ship having on board a number of suoh
passengers greatly in exoeas of such ship's tonnage. "Pre-
vention cannot be justified or ratified by the Government of
Victoria either as an act of state or as an exercise of the
royal prerogative, so as to relieve the collector from the
legal consequences of suoh an act.” The Victorian Government,
however, obtained leave to appeal to the Privy council, whioh
reversed the colonial decision and ruled that an alien had no

legal right enforceable by action to enter British territory.

U) 9. N.s.w. 221, (1888).

(2> 14, v, L.R* 34«, (1888).

N Mua«rove v, Chun Teeontt Toy. (1891] A.C. 272. And see
Infra,
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<<hen trio news that the Chinese were being restrained from
landing reaohed England, the Chinese Uinister again protested
He demanded that the prohibition should be cancelled and com-
pensation paid for any losses sustained by the immigrants, and
intimated that in its international and conventional aspects
the British Government could not deny the illegality of the

action of the oolonial authorities in this matter.

(ill) The second Inter-Colonial Conference, 1888.

A conference was convened in June, 1888, to discuss the
subject of Chinese immigration with a view to arriving at an
*Aus tral ian" decision as to future policy. Resolutions*2 "
were adopted embodying the views of the majority*5* of the
colonies. In the opinion of the Conference, the restriction
of Chinese immigration, which was essential to the welfare of
the people of Australia, could best be secured through diplo-
matic action on the part of the Imperial Government and by
uniform Australian legislation. The delegates agreed that
the proposed uniform legislation should contain the following
provisions: it should apply to all Chinese, with specified
exceptions} the method of restriction should be passenger

limitation only - one Chinese passenger to every 500 tons of

C. 5448, Enclosure in No. 51.
(2) Quick and Garran, op. clt., 626.

(3) Tasmania dissented, and Western Australia did not vote.
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the «hip*« burden; Chinese from any one colony could not enter
another without the latter»» consent.

A Joint representation wae sent to the mother country re-
guesting a treaty with China to exclude all Chinese except
students, officials, travellers, merchants and similar classes.
Accordingly, the Foreign office instrueted”™”™ the British Am
bassador at Peking to enter at once into negotiations with the
Taungli Yemen. < It was pointed out that the several colonies,
considering that the length of time which might be ocoupled in
negotiation was uncertain, and having reason to dread a large
influx of labourers from China, had felt themselves compelled
to legislate immediately to protect their cltlsens against the
invasion* As a matter of fact, the legislatures had passed
further restrictive measures without awaiting the possible
result of the diplomatic action. This amounted to an announce-
ment that discriminative legislation of a given character was
going to be adopted whatever mi$it be arranged in a treaty.

By Act 1005 of 1888, Victoria raised the passenger limitation
to one for every 800 tons, abolishing the landing tax. Hew
South Wales provided for a limitation of 300 tons and a poll
tax of £100 for immigrants either by sea or by land (Ko. 4,
1888). Queensland (Ho. 22, 1888) and South Australia (No. 439,
1888) followed the Victorian model, but the latter extended

the period of operation till 1892 and the Act did not apply to

(1) . 5448, NO. 85
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Chinese natuialiaed before 1 October, 1691* Western Austra-
lia copied the Victorian Act in 1689, while Tasmania did not
aote

The influx of Chinese immigrants was effectively checked
and the problem was considered by the Australian colonists to
have been settled. How with 2,974,581 square miles of terri-
tory and a population of 3,159,085 in 1891, Australia had 1*06

people to the square mile,*1* there being much room left vacant.

e > ' em ¥ o d
The Indians and the Japanese availed themselves of the oppor-
WS - i ¥1 &I #FI&T%t H7&
tunity during the early nineties and caused a more complex
rsf-'-i colour * and pointed eo.t that the exelueiefi of All SIM*

problem both of imperial and of international embarrassment.

On the one hand the Indians were British subjects, and on the
wee 2V U i F 4w L et . b ;-

other, the rise of Japan to power was a fact which Great Bri-

tain could not ignore.

'‘Ev#Ir prohibitive «M, not upon race or wolour, but
A third international Conference met at Sydney in March,

1896. A resolution' ' was adopted to the effeot that, in
/ i mim AN o "'TedteEn ' 3 fv"
order to exclude the Indians, a distinction between immigrant

f ~Vj ! 1- b RS 4 b Lt [
British subjects was to be established. The Conference further

resolved not to adhere to the Anglo-Japanese Treaty of 1894, €)

which granted full liberty to the subjeota of either Empire to
m ' ] . -
enter, travel or live in any part of the other aignatory’a

(D Cf. Jenks and Lauck, The Immigration Problem (istfc), 277;
Coghlan and Ewing, op. olt., 444,

# w Lotvot A*»FLE -aw-KA, -if # 1

() Willard, op.- ol'vt-, 109; Campbell, op-ﬂclt-{,' 78.

(3) state papers, 86, 39. Queensland adhered to the Treaty in
1897, but the adherence was denounced by the imperial Govern-
ment in 1908.
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territory, and whieta provided that the Treaty was not to apply
to the Britiah self-governing Dominions unless they so wished.
The provision of the Chinese immigration restriction Acts would
have been extended to all ooloured races if Orest Britain had

not intervened on imperial grounds.

(iv) The Imperial Conference, 1897

The Conference was held in London. Joseph Chamberlain,
addressing the Premiers from the Colonies, reminded them”™”™ of
the traditions of the Empire, which made no distinctions of
race or colour, and pointed out that the exclusion of all Her
M ajesty’s Indian subjects, or even of all Asiatios, would be
so offensive to those peoples that it would be most painful to
Her Majesty to sanction it. He therefore urged them to base
their prohibitive legislation, not upon race or colour, but
upon the real objectionable characteristics of the immigrants
against whom the legislation was directed. He submitted for
the consideration of the Australian Colonies an Act reoently
passed in Natal, which embodied the principle of restriction
by means of an educational test. It provided that any person
who failed to write out and sign in a European language an
application for admission, would bo declared a prohibited immi-
grant. The Act, not being discriminative in form, had been
allowed by the Crown. Western Australia (No. 13, 1897}, Tas-

mania (No. 69, 1898), and New South Wales (No. 3, 1898) readilyi

1i1* Ca™ 8696 (1897), 13
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adoptad the language teat. It is evident that the new Aota
were not aimed at Chinese Immigration, which had already been
checked by the 1888 Acta. The Tasmanian taw expressly sti-
pulated that nothing in the Act shall repeal the Chinese Im-
migration Act of 1887. Victoria, Queensland and South Aus-
tralia, being content with the anti-Chinese clauses, attempted
no further action. The test formed the basis of the federal
Act, which applies to all Asiatioa and not to Chinese 1nml-
granta only. (1£

By the Constitutional Act of the Commonwealth, the Federal
Government is vested with the power to make laws on immigration
and emigration. The Immigration Reatrietion Act, first passed
in 1901, substituted a dictation test for the written applica-
tion. It excluded a prohibited immigrant from entering Aus-
tralia who fails to write out at dictation a passage of 50

words in length In a suropean language.

(v) The Causes of Chinese Exclusion

After the discovery of gold and until 1870, the chief
objection to the Chinese caine from the miners. After that

year, the most strenuous opposition to their presence came from

The Chinese population in Australia as enumerated at the
decennial census has varied as follows: 38,258 in 1861;
27,675 in 1871; 38,533 in 1881} 36,821 in 1891; 32,717 in
1901; 25,772 in 1911; and 20,812 in 1921. Of. Australia
Year Book. 1925, 951-956, Owing to the economlo crisis, the
1931 census was deferred to 1933 and is not avallat'le at the
time of writing.
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the workers In capital cities. The question of the alleged
competition of Chinese labour led to the formation and amal-
gamation of trade unions whose activity was largely responsible
for the enacting of the increasingly severe lawa.” Never-
theless the Chinese in no sense competed with the city workers.
Sir T. A. Coghlan in his great work Labour and Industry in
Australia, made an effort to analyse(z)' the industries which
afforded the Chinese moat employment. He began with market
gardening, of which, he said,the Chinese had almost a mono-
poly; the allied trade of greengrocery was in the possession
of Europeans and Chinese in about equal proportions; while in
the fruit trade Chinese held about one-fifth. Tobacco-
growing the Chinese had entirely in their own hands, not two
growers in a hundred being Europeans. A large number of
Chinese still clung to the search for metals, but their em-
ployment in no sens© interfered with the whites and they con-
fined themselves to working alluvial tin deposits or searching
little rivers or streams and the abandoned diggings for gold.
In the great pastoral industry, few Chinese found employment.
Taking employment as a whole, he concluded that it was not In
any sense true that the presence of Chinese in Australia tended

to depress wages or cause unemployment amongst the European

Sutcliffe, History of Trade Unionism In Australia (1921),
B, B0 . e e e

Coghlan, Labour and Industry in Australia (1918), 111, 1331-
1333.
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workmen. Their numbers in the later period were too few, and
the callings they followed were not those particularly favoured
by the whites; the growing antipathy to them was therefore due

to some other cause, examination of which does not fall within

the present scope.
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Chapter V.

CHINESE IMMIGRATION IN NF' ZEALAND

11. A History of Fifty Years.- The first Chinese
New Zealand came from Awustralia: when later Immigration set
in In large numbers, It was mostly direct from China.Some
of them went to New Zealand before the discovery of gold in
the Otago fields in 1861, and then pressed on in the subsequent
years with the streams of miners. The tots), number reached
4,215 in 1871, of whom 4,159 were In the province of Otago,
3,570 being employed In alluvial mining.® They formed less
than 1*75 per cent, of the population of the Dominion, but
represented 6 par oent. of that of the province. The con-
centration led to opposition in Otago against the Chinese im-
migration. A select Parliamentary Committee was appointed
In August, 1871, to investigate the extent of the immigration
and its probable result, not only in the goldfields but also
on the social condition of the Colony as a whole. The Com-

mlttee found' that the Chinese were industrious and frugal,

and as orderly as Europeans} that there was no special risk

(1) Scholefield and Hall, Asiatic Immigration in New Zealand
(nn ), 4.

(2) Campbell, op. olt., 79.

(3) Soholefield and Hall, op. clt., 4.
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to morality or security from their presence, nor «ere they
likely to introduce disease; that nearly all who came to New
Zealand had come for goldmining, and, aa a rule, occupied
ground which would not pay European miners to work; that they
returned to China with some £100 or upwards, and no consider-
able number was likely to settle; that the Chinese miners
spent leas per head than the European population; and that
their presence did not entail additional police protection.
The majority of the Committee thought that no action was
necessary. The Government therefore took no step to restrict
tne Chinese although the subject was under annual discussion
after 1877 in the Dominion Parliament. The Attorney-General
in 1878 once expressed the view that the Colony had no power
to act in the matter without reference to the home authorities”
Tho number of Chinese reached 5,004 in 1B81.*2~" New
Zealand now snared with the Australian Colonies the seare of
a "Chinese invasion" and was asked to send a representative to
the first Inter-Colonial Conference. After the Conferenee
similar steps were taken to those taken by the other Colonies,

and New Zealand passed the Chine«« Immigration Act in 1881.7

(1) Scholefleld and Hall, op. olt.. 5.

(2) New Zealand heport of Census, 1916, 148.

(3) For a digest of the early Chinese immigration Laws in New
Zealand see Lewin in Journal of the Royal Society of Arts. LVI
(1907-1908), 604.
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The Act was reserved by the Governor for the signification of
the (iueen's pleasure, which was deelared in Deoember, assenting
to the «aid Act.*lj It limited the entry of Chinese to one
for every 10 tons of the chip's burden which brought him to
New Zealand, and imposed a poll tax of £lo on every Chinese«
The population deoreaaed to 4,542 in 1886, and to 3,711 in
1896.MN The Act was first amended in 1888, when the passen-
ger limitation was raised to one for every 100 yona. But
naturalised British subjects were excluded from its operation.
A second Amendment Act was Introduced in 1896. further raising
oarriage oapacity to one for every 200 tona and the admlaaion
tax to £100.

During the early nineties other Asiatic people had come
to New Zealand and, as in the Australian Colonies, tended to
complicate the problem of ooloured immigration. With the
decline of alluvial mining, the Chinese were filtering through
to the oitlea and towns. Mr. Seddon, in Introducing the first
Asiatic Restriction Bill in 1896, proposed restriction on

coloured British subjects and the denial of naturalisation to

any further Chinese. The Bill failed In the Legislative
Council. A second Asiatic Restriction Act, though it passed
the Colonial Legislature, was disallowed by the Crown. Then

(" State Papers, vol. 75, 1883-1884, 428.

(2) New Zealand Year Boole, 1933. 64.
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an Immigration Restriction Act was passed in 1899, adopting
the language teat on the Natal model, which required any per-
son of other than British birth or parentage to write and
sign in a European language a prescribed application for ad-
mission. But the Act did not apply to any person of a class
for which immigration provisions had been made by law or by
approved scheme. Chinese were therefore exempted from the
telst, but[ remained subject.:o';heY.lcbnlnaglje :I.irn”iic;tivf)n andrlpoll
tax as provided in the Amendment Act of 1896.

In the Chinese Immigration Amendment Act of 1907 it was

enacted that no Chinese shall land in New Zealand "unless such

*»

Chinese is able to read a printed passage of not less than
100 words of the English language.” This was another barrier
to Chinese immigrants in addition to the carriage limit and
the £100 tax. The consolidated Immigration Act of 1908 re-
tained the same provisions, and an appeal from the Chinese in
the Dominion to the British Government was answered by insis-
tence that the matter was one for the local government.”® The

1920 Amendment repealed the educatlon teat for Chinese and

, l, Lr t') rr§ ft **o@3* ffsfts i \%
other |mm|grants, but adopted trio permit system. No person,
o Fé % ' ep* Vi m v vi* * 3FE £i93F 1be I

who is not of British birth and parentage, is allowed to enter

unless a permit to do so Is obtained beforehand.

N Keith, Hesponsible Government in the Dominions (1928), 11,
011.
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12. The White Hew Zealand.- it seems that Chine»®

in New Zealand are too few In number and economically too weak

to endanger the material life and social well-being of the
country. And since 1896, their number has continued to de-
creased” The objection to the Chinese firet started in the

mining district», and waa viewed with much disfavour by the
mercantile class. When the Chinese proved that they were not
only successful miners, but good business men and agriculturists
as well, to whose enterprise and initiative many important in-
dustries, Including market gardening and dairying, owed their
development, the town members of Parliament began to advocate
Chinese exclusion.? Under the administration of Richard
Seddon from 1893 to 1906, anti-Chinese Laws of ever-increasing
severity were enacted. Seddon owed his rise to tho support
of a raining constituency, and when he first entered the House
of Representatives, in 1879, had stood firmly against Chinese
immigration.) In order to safeguard the racial purity of
the people of New Zealand and to preserve British institutions
for posterity, he was of the opinion that the Dominion must

be kept white. Economic conditions were also responsible for

| n. V' orerpor tv PN >« ey [V, (T, e j- L7 w4 o2 <«. h;. 4

(1) Campbell, op. clt., 83.

(23 Hall, 'liew Zealand and Asiatic Immigration”, in New Zealand
A ffairs, 1929, 84.

(3) Drummond, The Life of Richard Seddon (1907), 32
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political action. Prom the earliest date of agitation for
legislation until 1907, every Act passed was said to have teen
preceded by some economic crisis, causing unemployment and dis-
tress. M The realisation of the white lie*™ Zealand policy
necessitated the tightening up of the control over immigration.
The permit system was introduced, which avoids race or colour
discrimination yet which is more effective in its purpose of

©xcluaion . N

(1) Hall, op. clt«, 93.

(2) The decennial census of the Chinese population In hew
Zealand showed the following figures: 2,875 in 1901; 2,630 in
1911; 3,266 in 1921; and 2,854 In 1931: New Zealand Year
Book, 1933, 64.
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Chapter VI.

CHINESE IM.VIOHATION IN SOUTH AFhICA

13. The Cape and Early Immigration.» Since the fort
of the last oentury until the elimination of the contract-
labour system in 1875, the Cape of Good Hope had served as a
place of call for the oriental vessels carrying Chinese labour-
ers to the plantations of South America and the West Indies.

It lies at the middle of the Journey between Macao or Hong Kong,
where the labourers usually embarked, and their American des-
tination. Sixty-five to eighty-five days were requirMqu fg*rk
sailing vessels to make the port, and another ninety days to

Peru or Havana.The place was well known to Chinese* But

Chinese appeared to have had recourse to the Cape in earlier
centuries. When the Dutch founded their oolony In the East
Indies, intercourse and trade had existed between these islands
and China. Chinese merchants might have adventured from there

to the Dutch Colony in the Dark Continent.”® The enactments

(1) psrllsmentary papers. 1887-58, 481, 6.

(2) Native Malays were brought to the Capa in large numbers by
the Dutch and remained the principal constituent of the Cepe
population, to be known later as the Cape Malays: Nathan, The
South African Commonwealth }, 883.
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relative to Chinese In the Capo plakator. revealed the presence
of these people. Some of the statutes might have been copied
from those of Batavia, the centre of the Chinese colony in the

East Indies.” It is interesting to note that the plakaten

forbade Chinese to wear European clothes. A high customs
duty was also charged on the exportation of Chinese corpses to

China. Chinese might have frequented the Colony in the seven-

teenth and eighteenth centuries.

Three years before the introduction of the first Indian
immigrants to Natal in 1860, Chinese labourers were Imported
toy a land company. 1 They began to come after the middle of
last century, though never in large numbers. I n 1881 a
batch of 250 came to the Cape for railway construction work,

but soon abandoned it for the diamond diggings at Kimberley.

14. The Development of Antl-Aalatlo Legislation in th
Provinces »-
(i) The Transvaal

The first legislative enaotsaent dealing with Asiatics was
passed by the Transvaal Volksraad in 1885. It is known as

Law 3 of 1B85 with subsequent amendments, and is still in foro«

(') south African Law Journal, XXIIl (1906), 246.

(2) Walker, A History of South Afrloa (1928), 305.

(3) Dawson, south Africs (1925), 35.
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in the province. It is baaed on the principle laid down in

the Orondwot of the Transvaal from time to time that no equality
between the white and coloured reeen could be tolerated. Law 3
W i "1& PM&\Bg gH Lj

applies to persons belonging to any of the native races of Asia.
Asiatic people who settled in the Republic for the purpose of
trade or otherwise were bound to have their names registered.
Such registration had to be effected within eight days after
arrival and on the payment of a sum of £25, which was reduced
to £3 In 1 8 8 6 . They were compelled to live In certain
streets, wards and locations Indicated by the Government.

The first Volksraad passed another resolution,) In Sep-
tember, 1893, which provided that every Chinaman waa bound to
provide himself with a special pass on whieh a stamp of £26
was to be affixed and renewed annually. The enaetment, whieh

came into operation from 1 January, 1894, seem» to have dis-

couraged Chinese immigration, which since then has fallen to

TH% ) £fff ej% ,
inconsiderable numbers.
« « W i A4 * JnS. . -f*

After the Boer war, the development of the gold minea of

the Transvaal called urgently for labour. The importation of
Chinese coolies was proposed. The necessary steps were taken
immediately. The Labour Importation Ordinance was passed by
the Transvaal Assembly in 1904. k Convention respecting thel

(1) MM-of the Transvaal (translated by Barber and Macfayden,
1901 ), 1155.

Ibid., 456.



84

Employment of Chinea© Labour In British Colonies and Protec-
torates was signed in May of the same year. In view of the
non-ratifieation of the Emigration Convention of 1886, this

Convention is really an act carrying out the provisions of the

Convention of Peking of 1860» The Transvaal was then a
Crown Colony. Other Dominions, which were opposed to the
proposition, complained to Downing Street. in a telegram”®

sent to Pretoris the Ministers of Australis and hew Zealand
urged that their experience with the Chinese showed that how-
ever stringent the conditions of their introduction end employ-
ment may be made, it was practically impossible to prevent
many and serious evils arising. Moreover, the message con-
tinues, such introduction created vested interests on the part
of employers which rendered it very difficult to terminate the
practice once it had been sanctioned. The Governor-General
of Australia notified the Colonial O ffice*”™ that "this House
records its grave objection to the introduction of Chineas
labour into the Transvaal until a referendum of the white popu-
lation of the Colony has been taken on the subject, or respon-
sible government is granted.” New Zealandalso advised
s - x TRV

that "after years of experience in New Zealand my Miniatelo
The rwsabwr™* «f «mpltyed in thgp» »itwaiersraafil

iSUv % $1-42 '; zii,.!| — rv0&, N [ 3»Iv —v? ¢
(1) Cmd. 1941, 1904, Enclosure, Ho. £6«

(2) comd. 2104, 1904.
K*m ksd* Q& t ¢ » mavv

(3) Cmd. 1895, 1904.



85

agree prohibitions of Chinese Immigration imperative in the
host interests of British Communities.“

The protesta did not seem to have any influence on the
decisions in this matter, which was considered as local to the
Transvaal. Great stress was, however, laid in the Ordinance
on the repatriation of Chinese labourers upon tne expiration
of their contract. They were not to pursue occupations other
than mining, and were to be confined within the mining com-
pounds. A Foreign Labour Department was establiahed*1* in
March, 1904, for the purpose of carrying out the provisions of
the Ordinance and the obligations of the Transvaal Government
under the articles of the labour conventions¥* The first
party arrived on 22 June, 1904, and was assigned to work in
the ffitwnterarand Oold Mines.The Ilabourers were repatria-
ted as soon as their contracte expired, beginning in June»
1907. The last Chinese departed in March, 1910, leaving the
Afrloan community aa tranquil and Integral as it was before

the experiment.

n C«d. 5025, 1906, 149,

ltL T . cT IV ,I°r emPloy«d 1» th. «ltw.torir.nd

}«?2« - «.«J 1 «07 - «.aoe, 1908 -1iT~yr 1909 516-
193«.'llI6 K -a— 1 ",P°rt °f th°® Tr.n.v.al chaabar of Min...

(3) Walker, oo# cit., 519,
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After the Boer War, the restrictions placed upon the en-
trance of "unde*treble persona"” were carried out by means of
the permit system of the Peace preservation ordinance, 1903,
which had long been deemed inadequate in view of the existing
condition* of the Colony. The Asiatic Law Amendment Ordin-
ance of 1906 providing for the compulsory registration of all
Asiatics and their identification by means of finger prints
did not reoelve the assent of the Crown. But as soon as res-
ponsible government was granted, the Transvaal Assembly passed
the Registration Act in 1907 (Ho. 2), which contained similar
provisions. The free Chinese population numbered over eleven
hundred in the Transvaal. a special representation had been
sent to London to plead their cause before the Chinese Minister
when the 1906 Amendment was Introduced. Upon the passing of
the new Aot the Chinese Association In the Transvaal again
petitioned”~1” the Legation, stating that the measure failed to
recognise their ancient civilisation and the fact of their
being an Independent sovereign nation. The petition continued
to reiterate that the Act placed Chinese subjects on the same
level as British subjects corning from India. While it wl#it
be proper for the British Government to treat its Indian sub-

jects as It pleased, "your petitioner respeotfully submits that

* ) 388§Aj_ ) S6J 56* containing also the protests of
the Chinese inister and correspondence between the Chinese

tonsul-General in south Africa and the Transvaal Government.
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subject» of the Chinese Empire should not be treated in a
manner derogatory to the dignity of the Empire, especially in
view of the fact that the eubjeots of Great Britain receive
the most-favoured-nation treatment in China.” It then went
on to denounce the Asiatic Act which required, under heavy and
insulting penalties, every Chinaman resident in the Transvaal
to take out a new registration certificate in place of the
documents already held by him. "It subject« Chinese to a
system of inspection which ia utterly degrading. It requires
even ohlldren under 16 to be registered by their parent« in a
most humiliating manner. It requires adult male Chlneso and
their children to give 18 finger prints, a requirement which
is Insisted upon only in connection with habitual criminals.
It reduces Chinese to a level lower than that of the natives
of South Africa and other coloured people.”

The Chinese Association admitted that the immigration

should be regulated and that an effective check should be

placed upon Illicit entry into the Transvaal Colony, and offered
voluntary registration. The compulsion in a matter of this
kind was what it resented. It finally suggested that If the

offer of voluntary registration could not be acoepted and sub-
stantial relief could not be granted, strong representations
would be made to the British Government that every Chinese
should be sent back to China subject to full compensation being
paid to him for deprivation of vested rl#ita as to trade, resi-

dence, etc.
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A passive resistance movement was initiated under K.
Gandhi. The Asiatic population, including both Indians and
Chinese, resolved as a body not to register, and courted arrest
when the time for registration prescribed by the Act had ex-
piied.*1”™ A large number of arrests was eventually made, but
the Government found itself powerless to compel and unable to
induce the community to comply with the terms of the Act.
i(kcourse was had to a settlement, which was not agreed until
January, 1908, when the Transvaal Government consented*8” to
aocept the offer of voluntary registration. Signatures only
were accepted from the educated, propertied or well-known
Asiatics, while finger prints of the rest were taken. Sentences
of all Asiatics in prison for non-compliance with the conditions
of the Act were altogether remitted.

The Immigrants hestriction Act of 1907 adopted the dicta-
tion test of a European language. Those who fail to pass the
test are declared to be prohibited immigrants. But Asiatics
not entitled to a certificate of registration are prohibited
immigrants even though they might have passed the test. This
certificate is required of every male Asiatic above 16 years of
ago under penalty of removal from the Colony, and is Issued

only to Asiatics*'5”™ lawfully resident there, defined as persona2

(1) For a detailed account see Gandhi, 3&tyagraha in South
Africa (1926).

(2) Cad. 3892, 1908.

(3) s. 3(g) of Act No. 2. of 1907.



89

authorised under the Indemnity and Peace preservation Ordin-
ance of 1902, or actually resident in tiro Colony or in the
Orange Liver Colony on 31 May, 1902, or born in the Colony
since that date, not being the child of any labourer introduced
under the labour Importation Ordinance of 1904.

The agitation revived when the Government passed an Act
in Augldst, 1?9\%,0/“"10 validate the voluntary registration. _of
certain Asiatics who failed to comply with the provisions of
Act Mo. 2 of 1907 and to make further provision for the regis-
tration of Asiatics'l, instead of repealing the 1907 Act which
the Asiatic community alleged that the Government had promised
f-, t9 *»ai; * ey § x m Fe* 19t f  3%# * w&J  Y%Ereve£. B
to do In the Gandhi-SmUta Compromise. There were other pro-
mises on the part of the Government which they failed to ful-
fil. » the struggle resulted in the deportation of large
numbers of Indiana and Chinese, power to do which the Govern-
ment now possessed under the new Aot. The expulsions began
in March, 1910» and ineluded Mr. Leung Quinn, the leader of
the Chinese community in the Transvaal, who had assisted the
Government in the matter of the voluntary registration of
1 9 0 8 * The agitation continued, however, over many years
until April, 1911, when a provisional settlement was reached.

An assurance was given that legislation would be passed repeal-

ing Act Ko. 2 of 1907, subject to the reservation of the ritfita2

(1) C«de= 4327, 1908, 42-45.

(2) Cad. 5363, 1910.
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of minor ehildren, restoring legal equality in regard to the
immigration of Asiatics into the Transvaal, and maintaining

existing rights.”® The number of Chinese registered in the
Transvaal between July, 1907, and April, 1914, was 1,24O}t0)

it fell to 987 in the third census of 1921,

(ii) The Cape
This province passed its first Immigration Act in 1902,
adopting the education test of a European language. But the
i ! Ve ovng&o i fet Ll (-1 fe - MILS TIKfed ditlte % EE%R0d*$
movements of Chinese were strictly controlled by the Chinese
Exclusion Act of 1904, amended In 1906. They appear to be a
diminishing factor, for while there were 1,321 adults on the
register In 1904, only 766 remained In 1911, and 732 in the
third census.
(iii) haul
Jiatal enaoted its Immigration hestriction Act in 1897, in«
troduclng the language tost, which became a model to be largely
followed by other Colonies in their efforts to restrict Asiatic
immigration. But the Asiatic population in iiaUl consists
almost entirely of the Brltiah Indians who eince 1860 are most-
ly descendants of the contracted labourers. The Chinese num-

bered only 163 in the 1911 census, and 108 in 1921.

(1) omd. 6283, 1912-1913, 3-4.
(2) union of South Africa Year Book, 1910-1917. 192.

(3) Heport of the Asiatic Inquiry Commission, 1921, 83
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(iv) The orange Free State
The Colony prohibited Chinese from settling ae early as
1890.~0 ~ Wb Chinese or other Asiatics can remain in the Free
State for longer than two months, and a Chinese community is

practically non-existent.

Taking the Union as a whole, the "Asiatic question” means
merely the Indian question. The Chinese population in South
Africa is completely dying out, and was a negligible quantity
even in earlier days. Asiatics as a class are declared to
be prohibited immigrants under the Irnmigratitaa Restriction
Act of the Union of 1913, consolidating all provincial laws.
The activities of the Indians in the endeavour' to ameliorate
their position had caused some trouble. An Asiatic Inquiry
Comml«« ion was appointed in 1920 to inquire into matters af-
fecting all Asiaties, but their investigations were directed
mainly to those relating to the Indian races. They reported
that scarcely any complaints had been heard from Europeans
in regard to Chinese residents in the Union, of whom there
were comparatively few. They refrained, however, from making
any recommend«tlon with regard to the position of the Chinese
in any of the provinces. Row only the Indians are left to

struggle for their "vested rights", and the Japanese, having

faloled the Oranse fiv*r Colony, Chapter XXXIII, 11 Septem-
ber, levo.
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ei“ned an agreement*1} with the Union 3overnm*nt in 1931 con

concerning Japanese immigration into *3outh Africa, hav© free

Q&XIERE VERI'MALIFrW n  fi&tvt*2« y**
access to the Continent.

(1) The agreement whs bitterly denounced and evoked a storm
of protest from the public bodice in the Union; Chilvera.
Yellow Man Looks On (1933), 228.
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Chapter VI1I.

CHIME3E IMKIOKATION LH BhITISK MALAGA

I1S. Early Intercourge.- Chinese intercourse with
Malay Peninaula i* of very long standing. Chinese annals
dating hack five hundred years contain the first recorded men-
tion of Penang. ' In 1409 Admiral Cheng Ho brought an order
from the Emperor and bestowed on the Chief of Malacca a king-
ahlp. The Chief, grateful for the imperial favours, went
with his wife to the Court of China to return thanka and to
bring a tribute of products of his country. The Emperor sent
them home with a Chinese fleet, and subsequently the place was
visited by vessels of Chinese merchants.

An anthropological study of the Kalacoa Baba has reached
the conclusion that the first immigrants were probably from
Amoy, for nearly all the words of Chinese origin which have
oonse into the Malayan language approached more closely to the
sounds of Fukien than to those of any other dialect, and the

Babas of all the old families claimed to be pukiens.*8) The

(1) winstedt, (1923), 116. For records in Chinese
annals of the various dynasties aoe Oroensweldt, Motes on the
Malay Archipelago and Malacca (Miscellaneous Papers relating
to Indo-China and the Indian Arohipelago)s Trubner's oriental
Series, 2nd series, vol. | (1887).

(2) winstedt, op. olt.. 116.

the
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older portion of Malacca [® espeeciailly the tnome of the Baba Chi-

nese9 Put there are weXh-kkKoowm famiilhed in Renang and .Singapore

also, and their descendants have spread to the Malay States.iX)
*

16. ?he Composition of the Chinese Population In British
Malaya. - The Puklens are to-day the moat numerous of the Chi-
nese race in Johore, Kelantan and tho Straits Settlements.

Taking British Malays as a whole, there are 39 Chinese in every
hundred of the population, while the percentage of Malaya is

37*5 and of Europeans 0«4i23 Throughout the straits Settlements

the Chinese outnumber the Malays. In the Federated States the
Malays are in a minority. In only a few cases in the Unfedera-
ted states is the Malay In a majority.” The Chinese are the

backbone of the population.~4J They own most of the tin mine*,

(1) wlinstedt, op. elt., 118.

(2) wvileland, British Malaya, a Report of the 1931 Census
36.

(3) ibid. Cf. Bilainkin, Hall Penang (1932), 227.
(4) m the 1931 oensus the distribution of Chinese is as follows¥*
(1) The Straits Settlements 663,618
<* Singapore 421,621
(b; Penang 176,516
<e) Malacca 65,179
(2) The Federated Malay states 711,540
(=) Perak 326,527
0>) Selangor 241,351
(c) Regri Sembllan 92,291
(d) pohang 52,291
(3) The Unfederated States 330,857
(*) Johore 215,076
b) Kedah 78,415
EO; Peril* 6,600
(d) Kelantan 17,614
(®) Trengganu 13,254

(Heport. 120. 121}
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many rubber estates, coastal steamers, and house property In
every town and village, without the energy and brains of
the Chinese population it is generally admitted that British
Malaya would not have become what it is to-day.il* Mr.
Or®.by Gore, In hi. report'*' to the Colonial office after
visit to Malaya, Ceylon and Java, praised highly the loyalty,

hoapltallty and friendliness of the dtraits-Porn Chinese*

The Increase of the number of Kalay-born Individuals In every
hundred Chinese 1. suggestive of « tendonoy to permanent settle-
ment of the population,'3"'

Testimony of European, ». ,.U s. of Intelligent K.Isy.
bear witness to the fact that the Immigration of Chinese did
not arouse the hostility of the native Malaya. The native
people have no Inclination whatever for the severe work of the
tin mines or for that of the sugar or ooffee plantations.
They much prefer to got their livelihood b, fl.hIlng or driving
horees or selling the produce of their farms, and so on. The
influx of Chinese 1. thought to have led to a much greater de-
mand Tor the product, of relay labour than would otherwise
have baen tha case. The universal opinion Is that th. m i-

gration of Chinese, Instead of depriving the relays of labour,

(1) Winstedt, op. cit.. 121.
(2) ocomd. 3235, 1928, 12.
(3) The number in the strait* ctH

1921, and 36 In 1931; whiu _t’\t ’\.'ih. vir *? J” 1?11* 28 In
was 8, 17 and 29 r e g p g @ity Vv ?e'p)ﬁr-thgf!?tﬁe' 1631 ceNsdsStages
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* e r*th#r them with . bettar market.'1» Mr. orm.by

Ooro also observed after his tour of in.peetion that the out-

standing feature in the welter of races m British Malaya is

the absence of social antagonism.<s) -In thlt Und gf opppr_

tunlty. the diversity of function and tradition 1. not found

incompatible with mutual respect.”

17. The Chinese PrillrtlgoF’QtrPatﬁa'Sett%/i-— ~.

Immigration Ordinance (No. xi) in 1877

ment passed the Chinese

to regulate Chinese Immigration. . provided for the appoint-

ment of a Protestor of Chinese In Singapore and an assistant

Protector In Penang, it regulated the arrival of vessel,

carrying Chinese passenger, a0 a, to ensure the Inspeptlon of

the passenger, by the Protector, .«h a special vies to s.o.r-

taln whether the -unpaid pessenger,. were or were not voluntary

immigrant.. It authorised the establishment of depots for the

reception of the Blnkheh. or newcomer, and for thslr detention

If the Protector deemed auch a . .
a ooura® necessary; it obliged

the registration of all labour contract, mads by th. chin...

Immigrants. » Th. P,n.ng office pf ~ prot.ctor.t.

'%2\ ;\lt)a?ka, JEo< [uaatlona in the Kngllah and Dutch Colonie»

« 41,

(2) Crad. 3235, 1926, 12.

(3) Campbell, op. olt.. li.
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opened in 1881, and a Malacca office in 1911,*1* Similar
protectorates had been established both in the Federated and
In the Unfoperated States. *ith 1 view to ensuring a uni-
form policy throughout Malaya in relation to Chinese immigra-
tion and the control of Chinese aliens, the High Commissioner
has proposed the creation of a single appointment of Secretary
for Chinese Affaire, making him the executive officer respon-
sible for the control of the Protectors of Chinese throughout
Malays.(27”

ordinance XIl. was repealed by Ordinance IV. of 1880.
After several amending and repealing Acts, the law is now con-
tained in the Labour Ordinance of 1925, whioh has special pro-
visions relating to Chinese Immigrants.

In 1928 the Immigration Restriction ordinance of the
Straits Settlements was passed. Power is given to the Govern-
or in Counoll to prohibit or regulate by proclamation the entry
of labourers, whioh power was not used until July, 1950, when
the immigration of adult mala Chinese labourers was restricted.
The Aliens ordinance of 1952 goes further and regulates tha
immigration end residence of aliens other than labourers. The
word alien in Malaya would mean in praetica the Chinese, who

form the bulk of the looal population.

(1) straits settlements Annual Departmental Report, 1951, 29.

Cmd. 4276, 1953, 32-35.
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18. The Orientation of British policy.« A re-orien
tation of policy »earns to have taken place in rooent year*.
The cry of "Malaya for the Malaya™ la more heard than before.
The decentraliaation of government would transfer considerable
power» from the Federal to the State Government, which may be
able to difcrliminate again*t non-Malay elements unhindered.
The inauguration of the reatrictlve immigration policy and the
greater us© of the Government'a powers under the Malay Land
Reservation Ordinance havo led the Chinese to believe that
their daya are numbered. The Chinese community seem to adopt
the view that preferential treatment as It has been accorded
In the territories of the Malay rulers Is not unreasonable.
i’shat they appear to object to la the extension of such treat-
ment to Immigrant Malays from the Dutob Archipelago who are

Dutch subjects.*1/

«hen the Allens Bill was Introduced into the Legislative
Council, some members expressed the view that there was plenty
of room for immigrants in British Malaya. The lands used for

agriculture and building in the Straits Settlements are stated
to represent 77 per cent, of the total; in the Federated Malay
States only 15 per cent., and in the Unfederated States 17 per
cent, have been developed. The population of the whole of

Malaya la four and a half millions, while that of Java is forty-

U) cmd. 4276, 1933, 27
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five millions. It is true that the Colony has no indigenous
population able to take the place of the Chinese aliens. The
position of the Colony Is therefore not comparable with that
of the countries in South-Eastern Asia where conditions are
totally different and where the vast majority of the population
is indigenous. The policy of the Government In relation to
the Chinese seema, however, to accord full recognition to their
status as British subjects in the case only of those born in
the Colony, and as British protected persons in the ease of
those born in the Malay states. Subject to the policy of
preferential employment in the civil services and the reserva-
tion of sufficient lands for Malay needs, Chinese born in the
States are to be treated in the same way aa those born in the
Colony, and are to have the same profesaional and businea*

21

opportunities as European British subjects.

(1) proceedings of the Legislative Counoil, Straits Settlements,
1932, B. 146.

(2) Cmde 4276, 1033, 28.
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Chapter VIII.
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CHINESE IMMIGRATION IN SIAM

19. 3Ino-Slatne»e Relations.- Trad« relations between
China and Siam date from very early times. There are In
existence Chinese instructions to mariners sailing the coast
of Siam that are thousands of years old .» Siamese tradition
as to the origin of the kingdom also points to an exiled Chi-
nese prince as the first King of Slam .~ Nevertheless, there
is every reason to believe from anthropological data that the
Siamese are indeed descended from the Lao-Tal, a group which
originated in South-Western China and migrated to Siam between
the sixth and the thirteenth centuries.” ) The country is
first referred to officially in the Chinese chronicles of the
Sui Dynasty (58D - 618 A.D.) under the name of "Rod Earth”,
which was applied on aooount of the soil being red at the spot
where its capital was situated.l 1 The earliest recorded re-

lations between the two countries did In fact take place under

(1) oraham, "Siam and her Relations with other Powers”, Journal
of the Royal Institute of International Affairs, 1928, 300.

(2) Bose, The Indian Colony of Slam (1927), 20.

(3) Morse and Macnalr, Far Eastern International Relations
(1931), 357.

(*) Oerinl, "Siamese Intercourse with China", The Asiatic
guarterly Review. 1900, 366.
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that dynasty. In 607 A.D. the first Chinese envoy w»s des-
patched to that country, which sent in return missions carry-
ing as tributes various products of the land There are
records of compliments being sent continuously to China during
the Siamese dynasty which existed from 1281 to 1366, and this
was kept up with more or less regularity triennlally up to the
end of the eighteenth century.The tribute-bearing had
also been specially mentioned in an early treaty. in the
Convention of 1664 between Siam and the Dutch iiast Indian Com-
pany, it was provided that if the King resolved to tend ambas-
sadors to the Oreat Cham at Peking, he might appoint two Chi-
nese from Canton to accompany the embassy as long as the friend-
ly relations continued between that prince and the honourable
company*~" The intermittent tribute was discontinued by Siam

aa recently as 1882.(4"

Ho steps have been taken by China to
enforce tho recognition of aupremaey. Siam now repudiates any
Idea of submission, and claims that the tribute was intended aa
a token of the friendly relations between the two countries,

oriental historians, however, usually assume the propitiatory

nature of such offerings, especially those made in the Middle

(1) oerini, loc. olt., 1901, 155.

(2) <coords of the halations between glam and Foreign Countries,
Il (1920), 66.

(3) thornely, The History of a Transition (1923), 17.

(4) Morse, International Relations of the Chinese Empire. 11
(1918), 341.
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and later kiddle Ages, with tho object of securing the good
will of an acknowledging power.n Some of the Siamese Kings
who came to the throne not by legitimate means always sought,
as it were, ratification of their accession by China, whose
investiture would strengthen their position in the eyes ol*
their own people.

An intimate, unofficial relationship was the result of
centuries of commerce and communication. Tnen the situation
changed upon the arrival of European powers who, concluding
treaty after treaty with slam, claimed more rights for their
nationals. China alone found herself unrepresented by diplo-
matic and consular services, in spite of the fact that she was
the first Asiatio nation to have intercourse with Siam, and had
exercised great influence economically and culturally upon that
State. At first Chinese traders found the non-exLetenoe of a
convention not unprofitable, because having no treaty they were
bound by no obligations.v ' But the disappearance of all the
the restrictions upon Europeans in the course cf time placed the
Chinese in an inferior position. To ensure a more favourable
and consistent treatment, negotiations for a troaty were initia-
ted. An abortive mission was also sent by China in 1929.
glam pretended that China laoking national unity and possessing

no strongly centralised government, it wee Inopportune for her

(1) Graham, Siam, | (1924), 213.

(2) lbid., 11, 96.
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to propose a treaty.*1”~ A compromise, however, cannot long
be deferred In view of the urgency of the problems between the
two Governments with regard to the position and protection of
Chinese nationals resident in Slam. The large volume of

trade carried on, representing considerable Siamese capital,

also demands an adequate regulation by mutual consent.”

20. The Privileged Position of the Chinese.- The sp¢
cial position enjoyed by Chinese reeldents in flam finds ita
interpretation in history. The Siamese, being averse to manual
labour, confined themselves only to the cultivation of rice-
fields, leaving all other labour to the Chinese, who would do
everything but the purely agricultural work. Their retail
shops are as much in evidence as in other oriental countries to
which they have migrated. They also conducted a large portion
of the wholesale import and export trade, and own and operate
rice mills. The tin Industry of Siam also owed it» origin to
the initiative of Chinese, who had that Industry entirely in

their hands until the recent appearanco of European enterprise.2

(1) L’'Aale Franqgalso, 1933, February, 81.

(2) in her international relations, and eapecially with Asiatic
neighbours, Siam is unable to extricate herself from Japanese
Influence. v?hen the League of Nations assembled In 1933 to
oondfliim Japanese invasion of the three Eastern Chinese provinces
Siam alone abstained from voting: Toynbee, survey of Interna-
tional Affairs. 1933, 5009.
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They fir«t established colonies throughout the tin-bearing
provinces and raised themselves to a position of wealth and
power,n in the early part of the seventeenth century rice
trade with China began to flourish, and a colony of Chinese
Merchants was admitted to reside at Ayuthia. the then oapltal
of Siam.*2”~ Although Western Powers succeeded in making
treaties with Siam, It was said that all through the eighteenth
century there was no foreign commerce hut that of China. Owing
to the opposition of the Chinese, the treaties of 1686 witn
Great Britain and of 1833 with the United states respectively,
also box'« little commercial fruit.” The position of the
Chinese was so enviable that they usually formed a apsoial sub-
ject in the treaties concluded in those days«l 1 special
facilities were accorded to Chinese merchants in the British
possessions to come freely to the Siamese provinces. The trea-
ty of 1826, ®" while denying to British merchants the right to
stay in 3lam, provided that Asiatic merchants of the English
territories of Prince of Wales' island, Malacca and Singapore

should be allowed to trade freely overland or by means of the

(1) Graham, op. elt#, 11, 72,
(2) ibid., |, 214.

(3) Oraham In Journal of the Koval Institute of international
A ffairs. 1928, 303.

(4) Anderson, English Intercourse with Siam (1890), 99.

(5) Martens, K.K.O.,XV11, 59, Articles X and XIII.



10«

rivers. 3uch merchants dealring to enter Into and trade with
the Siamese dominions should also be allowed to do ao freely
upon the English furnishing them with proper certificates.
In the original Siamese, it was Khek and ChdenOCChinese only
who were allowed to travel into the interior of Siamese terri-
tory.~1 AN Other rights and privileges enjoyed toy Chinese to
the exclusion of Englishmen were the exemption from measurement
duty, permission to build, use or charter vessels, to purchase
houses or lands, to hold farms, the exclusive sale of many
articles, to grow and manufacture sugar, to cultivate rice and
other produce, and to proceed to any distance into the interior
to purchase produce. N In later treaties concluded between
3iam and foreign Powers, China was regarded as the most favoured
nation and Chinese the privileged aliens. It was laid down
in the British treaty of 16557~ that British shipping should
enjoy the tame tariff rates paid and the same privilege* now
exercised by or whioh mlI~it be granted to, Siamese or Chinese
vessels or Junks*

The position of Chinese was the stronger in contrast to

the restrictions to which the Europeans were subject. The

treaties concluded between Slam and the Western Powers during2

(1) Anderson, op. cit., 9, note.
(2) Bowring, The Kingdom and People of Siam (1857), 11, 205.

(3) British and Foreign State Papers, 46, 138
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the nineteenth century, while conferring extraterritorial rights
upon their subjects, had not failed to impose disabilities upon
them. The position of British subjects”™ may bo Instanced:
they might reside only at Bangkok., rent land and buy and build
houses, but not purchase lands within a certain radius from

the city walls until they should have lived there for ten years
or obtained apeoial authority from the Siamese Government.

In addition, they could not buy or rent houaea, lands and
plantations situated beyond a distance of 24 hours' Journey
from the city of Bangkok. They could not go out to sea nor
proceed beyond the limits assigned by this treaty without a
passport from the Siamese Government. Similar provisions were

found in other treaties' concluded between Slam and other
powers following the suit of Great Britain. It was not until
1900 that their status was improved in this respect.France
won the same rights and privileges by the treaty of 1907,(4)
but only for her Asiatic subjects and protlgla. French citi-
zens and Aaiatlos who had acquired that status remained sub-
ject to restrictions. This was regarded as a disagreeable

anomaly, and the possibility was suggested of acquiring lands

(1) Articles IV and V, Treaty of 1855.

(2) France, 1856, Artlole Vij Portugal, 1859, Articles Xl and
X1] The Ketherlands, 1860, Articles V, VII and VIII.

(3) Artiole V, Treaty of 1909. Britlah and Foreign state Papera.
102, 126.

(4) Article VI, Britlah and Foreign State Papers. 100, 1028.
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by the intermediary of Aalatlc persona as a remedyil* Their
position was not assimilated to that of the Siamese until the
signing of a treaty in 1925.

The economic situation was supported by the political pre-
ponderance of the Chinese in the country. They were not only
admitted to all government offices and noble ranks, but had
also founded s dynasty. King Takaln, the son of a humble
Chinese Immigrant from Kwangtung, who saved Siam from Burmese
domination and conquered territories and countries which con-
stitute the dominions of the present kingdom, was one of the
moot remarkable kings who ever wore the crown of Siam. ' He
established the present capital of Bangkok, Ayuthia having
been razed to the ground by the Burmese conquerors, reigned
over the Siamese for fifteen years, and was then succeeded by
the founder of the present dynasty.

Since the beginning of the seventeenth century Chinese
have intermarried with the women of the country, and practic-

ally all the best known families in Slam trace their descent

to not very remote Chinese ancestors.” Chinese immigration
[ T 1.Pa g'T.: Kouvoou TT.lt« Pr.noo-sl.mol.”, h.vu.
Generale de Droit International Public, xv (1908), 47.-—- 22

("k.in°di767~B@"f of ~aa-u*»). Ch. xvx, »Th. *61*0 of ring

(3) Graham, op. clt., 1, 116.
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has produced a fundamental ethnicnl tranaformatlon in the
Siamese nation, and the half-castes. Invariably the Issue of
Chinese fathers, gradually penetrate into and dominate over
the bourgeois class, which comprises officials, functionaries
both on the active and reserve lists, merchants and intellec-
tuals. This middle estate is said to be responsible for the
revolutions of 1952 by which the country was turned into a
conatitutional monarchy on the 150th anniversary of its foun-
dation. Although in appearance it is a revolution of the
functionaries, in reality it is deemed a revolution of the
Chinese metis. "»

in aooordsnce with feudal ideas the Siamese Government
could always call on the peraonal services of every citiaen.
This half-yearly servitude, though oommutable by certain kinds
of payment, la said to have handicapped the Siamese from de-
voting themselves wholeheartedly to their business, because
of the necessity of being near and ready for the labour periodic-
ally required of them .~ All oriental foreigners resident in
the country were subject to the same obligation, but Europeans
were exempt. A speoial aasessment was placed on the Ghinese

population; none of them, however, were required for actual

(D L'Asle Frangaiso, Nov., 1953, 314.

(2) Thornely, op. clt., 74.
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labour, but wore obliged to pay a poll tax of 1.50 tlcala every
throe years during and after th© second reign, increased to
4.25 tioale in the fourth reign, of the present dynasty.”
Those who could not pay were required to do a month»s work
annually for three years.” The payment was made on first
entering the country and re-collected triennlally, and secured
to them the privilege of exercising any craft oi* following any
trade they pleased. The imposition of the admission tax

seemed to have affeoted the feudal practice.

21. Historical Retrospect of Chinese Colonlsatlon.-
Chlnese immigration did not reach large numbers until the be-
ginning of the seventeenth century. Three categories of
aliens resident in Siam were distinguished at that time. The
jjiftotiana and Peguana, who were prisoners taken in the repeated
wars between Slam and those countries, were regarded as "aliens
naturalised in the Kingdom™". The King appointed officials to
observe their conduct and to govern them according to the
ordinary laws of the country. Their identity is to-day lost,
being completely merged in that of the Siamese. The Japanese,

Tonklngese, Coehin-Chlnese, Cambodians and Portuguese who were

(1) Wales, Ancient Siamese Government and Administration« (1934),
201. '

(2) I1bid., 223.

Bowring, op. clt., 1, 395
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expelled from their cotintry, wore also regarded a* "naturalised
In the Kingdom". Nevertheless, they were subjeot to chief*
of their own nation elected with the consent of the King* and
were governed in the mode of their owr. country. The third
category constituted the Chinese, English, French, Dutch and
Moors, who were "aliens established in the country for trade".
Each nation had its own chief who would settle all their dis-
putes and was responsible for their conduct to the Baroalon or
Ph*a-Khlang, the Ministry of Finance.®

The eea route was the ehief channel of Chinese immigration
into Siam. There had also been currents of intermlgration
between the Chinese in Siam and in British Malaya.L*rge
numbers were drawn by tin mines in Southern Siam, and separate
colonies had bean established since earliest timos. At the
close of the seventeenth century it was ostlasted that there
were between three and four thousand Chinese in Siam . The
population of Bangkok in 1828 was aaid to Include 310,000 Chi-
nese paying tax and 50,000 descendants of Chinese.” By the

middle of the nineteenth century Chinese immigration had reaohed2

(1) Oervaise, Hlstolre Katurelle ot Polltiaue du froyaume de
plam (1688), Chaptera XIV and XV.

(2) Toynbee, survey of International Affairs, 1926. 466.

(3) La Lubere, Description au Royaume de Siam (1713), 388.
pallegoix overestimated it aa 1,500,000.

Bowring, op. clt., 1, 385



the rat© of 18,000 annually.(l}' Tho number has bean much
exaggerated by recent observers, who do not hesitate to say
that from one-half to one-aixth of the population of the
country 1Is Chinese. as a matter of fact, there were only
260,194 Chinese accox*ding to the census of 1919, and the con-

ESaisiardd ja Ao** EE» v * ot i Jt fftat fo*** | -f w9 wflgj V-1t ««E*M a. n

sus taken on 15 July, 1929, returns 445,274. Chinese born 1In
Ohio*»- fn® ©aatentioai or the two la hfmm* he4

Siam, numbering 113,050 in the census of that year, are counted
as "Siamese”. N The rate is on the increase, however. From
Individual and masculine Immigration as it had been before,
this human movement has become household and massive, and has

thus arouaod the attention of the Government, which has begun

to pass laws to check its course.

(") wales, op. clt., 08.

(2) statistical Year Book of 3lam, 1930-1931, 45
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Chapter 1X.
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CHIMBS5 IMBIORATIOtI IK FtSBCH INDQ-CHIKA

22. Treaty halations between China and France In Indo-
china.« The contention of the two Powers In Annam had result-
ed in the Sino-French War of 18B4, which brought alternate
victory and defeat to both aides. The Treaty of Peace, 1805,
provided for the evacuation of the Chinese forces fro® the
country, and the recognition of the treaty provis ions by which
Annam had accepted the overlordship of France. The Chinese,
however, having ldentified themselves with the Annamits for
thousands of years, were able at first to maintain their econo-
mic position. They are said to he the best colonists of Indo-
china, and are making the greatest profits. Karely are they
farmers? the rice industry on which the national life centres
la under their control. They engage very extensively in the
retail trade and exercise a virtual monopoly in river transport,
owning nearly all the junks in Cochin-China. It has been
estimated that Chinese capital in Indo-Chin* probably represents
a much higher figure than French capital invested in private
ventures.” In spite of her political loss, China indeed

has managed to retain an economic empire. But in recent years

(') southworth, The French Colonial Venture (1951), 102.
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the economic prs-eminence of the Chinese community ha* shown
signs of deoline: the reaction and competition of the native*
he* tended to narrow the sphere of Chinese activity and enter-
prise. The change in economic life in Indo-China and the
system of concession of plantations, which leaves little room

for an alien, is also a deadly blow to Chinese supremacy.”

(i) Annam under Chinese fuzerainty

All the land from Tonkin to Ooohin-Chinc was conquered
and colonised by Chinos© more than two centuries before the
Christian era. From that time China ruled that region off
and on. It was a Chinese province from 111 g.c. to 968 A.D.*2*
Then there followed various dynasties recogrising the overlord-
ship of China by the periodic sending of tributes and by the
acceptance of investiture on the accession of each new ruler.
In 1407 the country was annexed to China proper, but the in-
corporation lasted only twenty years, when it again reverted
to the condition of a vassal Ptafce.'?) An imperial Edict of
1803 decreed tnat Annam should send tributes once in two years
and pay homage every fourth year.n" Throughout the nine-
teenth century the Annamite Kings had maintained a loyal vassal-

age towards China. it whs owing to the Intervention of France

(1) Hennery, Foulea d*Asle (1930), 155*

{£) Kguyen, Etude Aoonomlque sur la Cochin-Chine Franpalae
(1920), 7.

(3) Morse, op. clt., 11, 341

(4) hguyen, op. clt., 12.



that Annam broke away completely from Chinese sovereignty.

During the period of Chines© domination the Annamites be-
came impregnate Chines© civilisation. It was said that
their very soul is fashioned on Chinese Confucianism, which
determines their social, and political laws.M1" Annam Is so
Chinese that there are celebrated many festivals and formali-
ties that have not taken place in the Celestial Empire for
hundred« of years.” The Chinese certainly found this coun-
try by no means foreign to them in any respect. Restrlotions
governing aliens were not applied, and they considered Annam a
part of their empire. Once established, they would enjoy
a very liberal administrative régime. They governed them-
selves by forming "congregationsw or guilds side by side with
the Annan:i-te clommune. In point of law, they were considered
as subjects of the King, and submitted to the laws of Annam.
They enjoyed the same civil rights as the Annamites, but could
not occupy any office of State. They were also exempt from

FaT g _ : .

military service and corveées.

Chinese in Annam as an alien people were subject to a

capitation tax. Persona who owned property or exercised a

lucrative profession were to pay full tax. others not holding

(1) Roberts, op. clt., XlI, 434.
(2) Franck, ¢aat of Slam (1929), 172.

(3) Luro, La pays d*Annam (1878), 181
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* safe position were to pay half rate* Chinase Immigrants
during the first three years were also charged a half contri-

bution In accordance with a population policy, the métia
of Chinese by an Annamite wife were considered as Annamite sub-
jects . Their tax was reduced to half the amount they would
otherwise pay. But the privileges enjoyed toy the Chinese were
retained by the®. In addition, they were accorded full poli-
tical rights and admitted to governmental office.*2* This was

the situation which was altered upon the arrival of the French.

(il) The Treaties of Tien-tsen

Under the Treaty of Peace of 9 June, 1885,*®* China en-
gaged to respect, both in the present and in the future, the
treaties and conventions concluded directly between France and
Anns®. As regards the relations between Anna® and China, it
is understood "they shall be of such a nature as shall in no
way injure the dignity of the Chinese Empire or give rise to
any violation of the preaent treaty” - a phraae which is
rather vague and intangible. The Treaty, however, assures to
Chines© resident peaceably in Anna® and supporting themselves
by agriculture, industry or trade *the same security for their

persons and property at French proteges.” Chinese subjects

(1) jQuro, op. clt., 183.
(2) Ibid., 184.

(3) British and Foreign State Papers, 76, 839.
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may oome» to Tonkin from China by providing themselves with
passports, which were to bo delivered by French agenta on the
demand of the imperial authority.

In the Commercial Convention of E5 April, 1886, '1; algned
In the same city, the statua of Chinese in Annam was specific-
ally defined. They were at once assimilated to the natives
in aortaln respects, and to enjoy the moat favoured treatment
of the Europeanse They would retain the traditional right of
possessing land, ereotlng buildings, opening commercial houses,
and having warehouses throughout Annam. They would reeelve
for their persona, their families, and their goods, the same
protection as subjects of the most favoured European nation,
and, like the latter, might not be made the objeot of any ill-
treatment. as to their legal position, it was further stipu-
lated that Chinese in Annam should be placed under the same
conditions with regard to criminal, fiscal or other Jurisdic-
tion as the subjects of the most favoured nation. In addition,
the Imperial Government might appoint consuls at Hanoi and
Halpong, who would have the same rights and privileges as the

consuls of the moat-favoured-natlon in France.t2)

(1) British and Foreign state Papers. 86, 735.

In a Koto exchanged on 23 June, 1887, the Chinas« nov~
the nomBind®*lon of consul« Until toi
ment?" Ibid!, 767** thAt olrouasst'l»0®* permit their eatabllsh-
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The régime under the Treaties of Tlen-tsen continued un-
til replaced toy the Convention* of 1950. During the oourae
of fbrty-five years restrictions had been placed on the Chi-
nese toy the French administration which were hardly consistent
with its treaty obligations. Chins re-asserted her right to
tbs immediate instalment of consuls in Indo-Chlna for the
better protection of her nationals. She also demanded the
suppression of the oapltation tax, to which Chinese alone had
tooen subject» Their Juridical status, assimilated to that of
the natives, was also s source of Irritation. The require-
ment of finger-prints on passports or permits to reside in
the colony from all Chinese immigrants also affronted their
national pride. They were demanded in China only from cri-
minals, and the idea toeoame more objectionable to the Chinese
when it was found that other fore ingéra were not required to
undergo these formalities. The Chinese Government therefore
demanded the complote suppression of all the "vexatious legis-
lation" and the fulfilment of the most-favoured treatment aa
provided in the Treaty.*1*

The French view was that the Chinese had possessed ad-
vantages which were not enjoyed by natives nor by other aliens.
In the matter of inland navigation and coastal trade, they

were oven better treated than the French. Any change in their

(1) "Chinese under French Rule"”, China Weakly Review. 17 May,
1930.



status, therefore, would bring no amelioration to their ooono-
mlo system but would, on the other hand, cause great difficulty
to the Indo-Chinese administration.~1”~ The insiatonee with
which the Chinese Government claimed the assimilation of its
nationals to the subjeots of the most-favoured European Power
was regarded as a curious Ignorance of the real condition of
Chinese in the French colony. The taking of finger-prints
was defended as s necessary measure of identification in the
absence of civil regietrstlon. The similitude of names and
the analogy of othnloal type would render any other means of
identification of doubtful value.Ilt was also alleged
that Annamite law, being largely inspired by the law of China,
had certainly benefitted the Chinese, and that the capitation
tax, being based on personal wealth, was strictly proportional
and in no way contrary to equity. It rather seemed indeed
insignificant, in view of the enormous fortune which Chinese
commerce had drained from all parts of Indo-China.”® The
css* wss indeed ably defended. But one phase it failed to

reconcile, that is, the Inconsistency of the discriminative}

(1) «i* Question des Consulats Chinois", L'Asie Francgaise.
February, 1029, 63. SO

(2) "La révision des Traités Franco-Chinois concernant l'indo-
Cbin6 i 8u*87¢

(3) "La point de vue de l'indo-Chine dans les négotiations
Franco-Chinoises", Ilbid.. 347-349. 6
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legislation with the treaty provisions. ~ The steady evolu-
tion of the legal system in China admits no pretence of its
similarity to the Annamite copy, and the supplanting by French
legislation of the judicial fabric, devising two separate
jurisdictions, suggests no reason why the Chinese should remain
with the inferior native status. But the colonial jurists
also contended that the Treaty of 1886, which contained tha
raost-favoured-natlon clause, not having been promulgated, was

not enforceable in the colony.”

(111) The Convention of 1930

The Convention "settling the relation between France and
China as regards Indo-Chlna and the frontier provinces* “was
signed at Banking on 16 May, 1930, and published simultaneously
In China, France, and Indo-China. It is intended to settle
at one stroke the outstanding questions in the way of Sino-
Fronch rapprochement In Indo-Chlna. As to consular reproaen-

tatlon, which has been so long deferred, France, upon a thorough

(1) The Chinese were guaranteed most favored nation tr«ia
European, in Indo-ChInS ar. not

tlon and taxation, accordingly, a. long a. three la.c a " fj!
craoa are enforced end the treetlea between Prance and China
are not denounced or euporeoded, there le plain contrmntiln
of treaty right.», Haenalr, -mi chlne.o Abr*."

(2) Olrault, op. olt., 11. (1929), 469, and cee aupra. | 3.

|
(3) For coTrrent and At tee »L'Indochlna at- i- a«.mﬁ'
3
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examination dispelling the conviction entertained by the public
end the press that Its establishment would present serious In>
convenience, consents that China may send consuls to Hanoi or
Balpong and to Saigon. As to the Identification measures
above referred to, the parties undertake to grant to each other,
in conformity with their respective laws and regulations, the
most-favoured-nation treatment with regard to the fulfilment of
form alities, including those relating to identification concern-
ing (1) passports, (2) the system of internal lalssez-pasaer
and visa for departure, and (3) the entry and departure of
Chinese In Indo-China. Article V. re-affirms the right to
reside, travel, and engage In Industry and commerce. The
treatment accorded to Chinese for the exercise of such rights
shall In no way be leas favourable than that of the nationals
of any other Power. Further, they shall not be subject to
taxes or contributions higher or other than those to which na-
tionals of the most-favoured Power may be subject.

The Convention is supplemented by a number of diplomatic
Hotes. Referring to Article V., the French negotiator, H. de
Hartal, writes that the Chinese nationals in Indo-China shall
enjoy the same treatment with reapeot to law«, Jurisdiction and
procedure In civil, criminal, fiscal and other matters, aa the
nationals of any other oountry. It la also recorded that the
French Government does not regard the provisions of the said

Article as preventing it from levying in French Indo-China



121.

taxes applied to Chinese nationale and Incidental to the exer-
oiae of special rl#its and privileges traditionally enjoyed by
them. The Chinese Government accepts the interpretation on
condition that the taxes mentioned therein are also applicable
to the nationals of any other Power admitted in Indo-Chlna to
the benefit of the same privileges and rights as those tradi-
tionally enjoyed by Chinese. Finally, in a Mote concerning
speoial privileges, the French Government reassures Hanking
thAt it has no intention of depriving the Chinese nationals of
the privileges which they now enjoy in the territory of Indo-
china.

The Convention adds nothing new to the advantage of China
except that it develops more minutely the Intendsts and pur-
poses of the most-favoured treatment. By recognising explicit-
ly the legality of the capitation tax, China loses one of the
important grounds gained by imperial diplomacy. in early days,
when fear of Chinese machinations among the docile Annamites
had prompted the imposition of a heavy poll tax upon them, the
Chinese Government, appealing to treaty stipulations, protested
against the invidious distinction, not without success The
revision of the tax by its application to all Asiatics whether
immigrant or resident, though making it oonalstent with the

"same security as French protégés" clause under the Treaty ofl

(1) Williams, "The Chinese Immigrant in Further Asia" American
Historical Bevlew, 1900, 5qg7. ' AT
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1B85, still could not excuse the French administration for
contravening the moat-favoured-nation pledge.” The subject
has been a cause of oonstant diplomatic remonstrance, and the
Chinese Government has never acquiesced in the Imposition.

It would not have been content with similar treatment to that
acoorded to the subjects of Western Powers in Indo-China, be-
cause the traditional rights and privileges acquired by Chinese
during the time they had lived in and been part of the history
of Annam, were really not shared by European people. Complete
assimilation to the natives would also reduce them in oertaln
respects to a position of inferiority» the French law differen-
tiating the statua of citizens, subjects, and protégés, and
ascribing a favoured régime to citizenship. To attain the
treatment of a moat-favoured-nation while preserving vested
rights and privileges as provided in the Treaties of Tien-tsen
would be the constant objective of those concerned with safe-

guarding Chinese Interests in Indo-China.

23. The General Government of Indo-chlna.- The Kin
dom of Annam was divided into three parts, Tonkin in the north,
Annam proper in the middle, awl Cochin-china in the south.

To this are added Cambodia and Laos, which constitute the five
political divisions of French Indo-China. The "full and en-

tire sovereignty"” of France over Cochin was rooognised by Annam

(1) cailleux, La question Chinois aux Etats-Unis et dans les
possessions des puissances européennes (1896), Illo, 111.
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in 1874.~n The country became a French oolony end the first
group of its oriental possessions. In 18837~ Annam "recog-
nises and accepts the protection of France". Two yeare later,

China was asked to confirm the capitulation entered Into by
the vassal State. Cambodia Is another French protectorate,
established in 1863~ ~ in place of that exercised by Siam and
Annam. The position was reinforced by the Treaty of 1884.~
The conquest of Laos WO* accomplished In 1893, when Siam agreed

to renounce "all pretention over the territory on the left bank
of the Mekong River." Autonomous administration la maintained
in theae countries, Cochin-China being under a governorship,
while a superior Resident in Cambodia exercises all powers
conferred upon France by the treaty of protection. Annam and
Tonkin were formerly under a General Resident, and the offlee
was separated in 1889. In Laos the reverse occurred. Two
Superior Commandants governed at firat, but were replaced by
a Superior Resident in 1899.

The Decree of 17 October, 1887, brought into being the

general Oovemment of Indo-Ohlna, with a Governor-General at

Its head. He la the repository of French power and possess

(1) Treaty of 16 March, 1874, state Papers, 65, 375.
(2) Treaty of 6 June, 1884, State Papers, 75, loo.
(3) Treaty of 11 August, 1863, State Papers, 57, 739.

(4) Treaty of 17 June, 1884, State Papers, 75, 992.
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considerable attribute*», defined by the organic laws of the
Union. » In 1900 he was charged with the admlnistration of
the territory of Kwang-Chow-Wan when it was leased to Prance
by the Chinese Government. The Decree of 20 October, 1911,
again put him upon a new baais, determining the positions of
the Governor of Cochin and the superior Resident« and their
relations with the governorship-general.

Annam and Cambodia are both protectorates, preserving to
« great extent their native institutions, while the French

Residents exercise treaty rights side by side with the native

potentates. Although Tonkin is now under direct French rule,
the powers were originally delegated from the King. The
statua of Laos la disputed. zt has been and still is treated

as a protectorate, but upon analysis of Its political constitu-
tion there is nothing of a protectorate in ita proper sense to
be observed. Ko native government enjoying the roéle of a
protected State with Prance as the protector, subsists. Pro-
perly, it is but a French colony. '

Apart from the colonies and protectorates, the Indo-Chinese
Union also comprises the ceded territories and cities of Hanoi,
Haipong and Tourane. ceded, under the Treaty of 1684, by the
Annamite Government, over which France enjoys undisputed rights
of sovereignty, and which politically are under direct French

domination.

(1) see Lois Organiques, 11, 485.

(2) Solus, Traité de la condition des indigénes (1927), 43.
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24. The Distribution of the Chinese Population.»
Influence of the Chinese in Indo-China does not lie in the mag-
nitude of their numbers, their exoduo not toeing a mass move-
ment. British Malaya received in one year alone almost as
many Chinese as will toe found in the whole French colony.”
Indo-China, the greater part of which had been Chinese terri-
tory from time to time, and admitted Chinese colonists for een-
turies, has barely 416,000 Chinese, or two per cent, of the
total population.” Cochin-China, which has the largest num-
ber, counts 205,000, while Cantoodia ranks aooond with 148,000*
Tonkin, though conterminous with the Chinese frontier but al-
ready teeming with its own people and overpopulated, has fifty -
two thousand. The countries where the number is smallest are
Annam and Laos, containing ten and three thousand respectively.

Chinese immigrants in Indo-China, like their fellow eolo-
rtﬁs"fé alltrnosng?h*é vlileotrlcli\l,$tare reoruited*princ?p:lly from the
sea-faring provinces of Kwangtun and Fukien. They are grouped
Into congregations' 1 according to their place of origin. The
Kwangtung men are divided into four different congregations

speaking different dialects, and oo-operating with that of

Fukien. The Fukien congregation, which consists of natives

(1) Dennery, Foule d'Aslo (1930), 128.
(2) Annualre Statlstlque de I*Indochlne, 1950-1931. 53.

(3) See Infra, 8 68.
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from Amoy, are tha aristocrats of merchants anti industrialists,
and own most of the rice mills in Cochin-China. But the most
enterprising elements of the Chinese population are the Can-
tonese, who arrive poor hut rise quickly to wealth. The Trleu-
Chow people from Swatow in Kwang-tung are mostly boatmen on the
rivers and engaged in the loading and unloading of merchandise
at the port of Saigon. The congregation of Hakkas, comprising
all the people from the north-eastern part of Kwang-tung, are
noted as mechanics and market gardeners. The fifth group are
the ielanders of Hainan in the north of the Tonkin gulf. Dif-
fering from the other congregations, who are moatly merchants
and industrialists, the Halnanians are in the majority agri-
culturists and attached to the soil.”

A word must he said about tho half-castes or Minh-huonga
born of a Chinese father and an Annamite or Cambodian mother.
The census of 1931 returns seventy-three thousand Minh-huonga
in Cochin-China, while Sino-Cambodians number sixty thousand.
They form congregations of their own in each province, and in
general constitute no lasting bonds between the Chinese and the
native. After one or two generations the half-caste degene-
rates to the level of the native, and has no further intercourse
with the Chinese.”™ They are therefore the forgotten sons of

China, yet find it difficult to acquire the status of either

Dennery, op. clt., 145; Hguyen, op. clt., 26, 60-62.

(2) Dennery, op. clt., 148.
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the Annamite or the Cambodian. They are half-Chineso in blood
as well a» in law. (1)
&'
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Chapter X.

CHINESE 1IMMIQKATIOK IN TOE DUTCH EAST INDIES

25, China and the Indies

(1) Early Colonisation

The Dutch Eaat Indies, which la the world's largest insu-
lar empire, consists of a series of island-groups. A oustom-
ary division separates Java and Madura from the sparsely
settled outer possessions. The territory Is either under
direct Dutch administration or self-governed by the native
States. There are four such states In Java and 278 in the
outer islands, occupying about seven per cent, of the area of
java and more than half of the outer territory, and oompristng
about one-fifth of the Indonesian population.” Invariably
they recognise Dutoh sovereignty, but as the character of the
East Indian Company shifted from that of a merchant to that of
a ruler, so their position has been constantly changing. They
must no« accept the European guidance in adminlatration, and
are furnished with assistance in the seserved spheres by the
Dutch Government.

Chinese immigration to the Indonesian archipelago, which

was a natural sequel to its southward movement, is estimated

(') Vandenbosch, op. olt., 129.
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not to have begun before the fifth century,” The first Chi-
nese to travel In the Indies were probably the Buddhist pilgrim
fathee* who visited Java in 413 a.d. and sojourned there for
several months. In 435 a mission from the King of Javada to
China was recorded in the Chinese annals, and waa followed by
frequent «ending of envoys by both parties. Ko politioal
or cultural aspirations being entertained, the Chinese traded
in peaceful harmony with the islanders. only on one occasion,
in 1292, an expedition was aent by the Yuan Emperor to punish

a Javanese prince who had ventured to insult the imperial mes-

senger.”n The offenders were taken prisoner, and the country
submitted before the superior foros. Many aoldiera were left
to settle in the island of Billiton, the base of the expedi-

tionary operation, and a Chinese colony began to flourish in
the coastal regions. Then in the beginning of the fifteenth
century the Chinese ooasiunity had risen to auoh an influential
position that the magnates reigned as chiefs over parts of the
country.n The colonisation reoeived a great impetus when

Cheng Ho was sent by the Ming Emperors seven times between 1405

(1) oroeneveldt, "Kotos on the Malay Arohipelago”, in Triibner»«
Oriental Series (1887), I, 126.

(2) <cf. Torehlana, Tropical Holland (1921), 46-54.
(3) Oroenevoldt, loc. clt., 147,

(4) 1bid., 195.
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and 1430 to explore the "Western Ocean", visiting altogether
more than thirty different countries in and beyond the archi-
pelago. His name still lives famous in the annals.

The Dutch arrived at the East Indies in 1595, and the
Charter of the United Seat Indian Company was granted In 1602,
granting a trade monopoly and the right to wage war, to nego-
tiate treaties, and to take possession of land. It remained
the fundamental law of the Company, whioh governed the lalands
until its dissolution in 1795. The trading post was first
established at Bantam, but was transferred to Batavia in 1617.
Ho antagonism was aroused by the early settlement of the Chi-
nese, - the instructions to the Company had Indeed directed
that they should be allowed to settle in certain thinly popu-
lated lalanda as they are "an industrious diligent and un-
weaponed people,” who gave no apparent eauae for fear that they
would ever make themselves masters of the land.*1" In the ad-
ministration of justice the Company authorities were particu-
larly instructed to see that all the Indian people and espec-
ially the Chinese were treated in a friendly manner and were
not made subject to improper proceedings.” Par from being
molested, the Chinese were greatly relied upon. All the

government taxes and revenues both in the Company's districts2

(1) purnivall, op. olt., 11.

(2) ibid., 13.
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and In the dominion* of the native prlnoe* were farmed out to
them and were in their hand*, and by thia mean* they had com-
plete control of all trade, Internal and foreign.” In 1720
It was estimated that there were about one hundred thousand
Chinese in Java.” Their position and wealth seem* to have
aroused the jealousy of the Dutch colonist», who now imposed a
tax on entering and leaving the islands, besides a poll tax to
which no other class of foreigners was subject.Ordinancec«
against Chinese were enforced with the greatest barbarism .»
Other outrages, oulminating in the Batavia massacre of 1740,
at last drove the Chinese to armed resistance, and they readily
enlisted the support of all the Sultans of Java, who were not
leas willing than the Chinese to be rid of the "Common Oppresso@.:
Wars continued for fifteen years, desolating the fairest por-
tions of the island and exhausting its resources. ™ The
local government sent a letter asserting the rectitude of its

conduct against the Chinese to the Emperor of China, to which,

(1) crawfurd, History of the Indian Arohlpelago (1820), I, 135.

(2) Torchiana, op. clt., 114.

(3) crawfurd, A Descriptive Dictionary of the Beat Indies (1856),
188. E

(4) Torchiana, op. clt., 115.
(*) Crawfurd, History of the Indian Arohlpelago (1820), 11, 430.

(6) vyor a detailed account see Sir Stamford Raffles. History of
java (1830), 11, 231.
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however, the Emperor did not vouchsafe a reply. " In justice
to the Dutch nation It should bo added that the maaaaore was
condemned at home. The Qovernor-Oeneral «ho had connived at

the matter was committed to "preventive Imprisonment".?®

(11) Reoent Relations

mf»-:itv k*s*Var j * - T v & AY/

China entered into official relations with the Motherlands
by signing the Treaty of Priendahip and Commerce of 6 October,
1863, ~ The King of the Netherlands was allowed to send an
envoy to China to look after Netherlands Interests. He might
also appoint consular* agents for the government and protection
of hia subjects in all the open ports of the Chinese Empire.
In addition, the Netherlands Government and its subjects were
to enjoy most-favoured-nation treatment. Nothing was said of
the position of the Chinese in Dutch territory, and the reoi-
procal rights of installing Chinese diplomatic and oonaular
services were not granted. Although the Dutch Government
raised no objection In 1877 to receiving a Chinese envoy accre-

dited to The Hague,® the establishment of consular represen-

tatives in Insulinde was only conceded at a heavy price. The

(1) The tendency of Chinese low being then against emlgrstion,
the Emperor was reported to have said that he was little solici-
tous for the fate of the unworthy subjects, who, in the pursuit
of lucre, had quitted their country and abandoned the tombs *f
their ancestors* liacnair, op, clt., 9.

(2) Winckel, Administration de la Justice auoc indes Netherland-
alses (1880), 66V

(3) State Papers, 60, 766.

(4) Morse, op. elt., 11, 314.
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Dutch law of nationality la baaed on jut so il, which waa In
aharp confliot with the Chinese principle of Jus aangulnla.

In the early part of the present century, China awoke to a
sense of responalbillty for her migrating aona in the Indies,
both china-born and Dutch-born, while the Dutch Government
claimed sole jurisdiction over the Peranakans. in order to
secure the right to consular representation and, on the part
of the Dutch, to withdraw at many Chinese as possible from
Chinese protection, a Convention was signed on 8 May, 1911(,9 on
the understanding that the question of dual nationality should
be settled in the Dutch colonies in conformity with the Dutch
legislation.

In other respects the Convention is a reproduction of the
DUteh-Japaneae Treaty of 1908.~ But what is good for Japan
may not necessarily be suitable to China. The admission of
oonsular agents to those ports only of Dutch colonies where
reside officers of the same class of any other foreign nation,
may prove a handloap on account of the wider diffusion and the
greater number of the Chinese settlers In Inaulinde. In view

of the extraordinary position of the Dutch consulates in China,

(') Vandenbosch, op. clt., 307
(g) state Papers, 104, 877.

(3) Ibid.. 101, 1067.
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the enjoyment by Chinese officials of the raost-favoured-nation
treatment, which does not exempt them from customs and other
direct or indirect taxes, falls very far short of reciprocity.
Stress is laid on the provision that the consular agents of
China shall bo considered as commercial agents, protectors of
the cormcerce of their nationals within their consular Jurisdic-
tion. They are not vested with any diplomatic character, no
petition to the Dutoh Government exoept through the medium of
the diplomatic agent at The Hague being allowed. Only in case
oi: urgenoy may they have direct recourse to the Governor of

the colony, and then only on proving the urgency and stating
the reasons why the petition could not be addressed to the
subordinate authorities, or proving that a previous petition
addressed to these authorities had not been acted upon. The
purely commercial nature of the position of the consuls and
the constitutional limitation of the authority of the Indian
Government to deal with international affairs have caused great
inconvenience to the Chinese community. The history of the
consulates reveals many instances when Chinese nationals who
wished to secure assistance from the consuls have been deprived

of it because of these limitations.~1"

(L) cf. china Weekly Heview. 22 October, 1932.
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26. Demographic Composition.» Netherlands India la
a country inhabited by a great variety of races and people*.
The customary threefold division of natives, Europeans, and
oriental alien*, does not reveal the actual composition of the
population, for within these groups there ia again no homo-
geneity. Java and Madura, which constitute but 7 per cent,
of the total area of the insular empire, are inhabited by near-
ly 70 per cent, of the whole native population.™” These are
principally Javanese, with certain proportions of Madurese,
Sundanese and some Malay immigrants. The congestion ia regard-
ed with great concarn by the Government. The population of
the outer possessions, though much less dense, h«a greater
ethnographical complexity. Ninety-six per cent, are native~*
The European population include* all persona of occidental
origin and other persons who have under Indonesian law the same
standing aa Europeans. The group thus comprises Japanese,
Egyptians, Armenians, Turks, etc. Their numerical strength
is four per thousand of the total population.)

The oriental aliens consist for the most part of Chinese.
These numbered 1,233,856 in the whole country, according to

the oensus of 1930, forty-seven per cent, being establlehed in

(1) Volkstelling, 1930, Pt. 1, XX
(2) Ibid., Pt. 11, XXI.

(3) 192,571 in Java and Madura; 48,746 in the outer possession»!
Ibid., vol. VI, 153.
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Java and Madura. Other orientals, including Arabs, Kllngalese
and Mohammedans, make up 6 per cent, of the oriental people.
The Chinese, although they represent but two per cent, of
the whole population, constitute 78 per cent, of the non-
indigenoua elements in the Dutch East Indies. In 1928 the
number of Chinese arrivals reached 41,167, but after 1930
their number decreased. in 1932 It fell to 5,921.{1~* The
Indonesian Government now admits Chinese upon a quota system.
The early Chinese settlers are from Fukien, while the
Kwang-tung men have arrived mostly since the middle of the
laet century. Their occupation varies with the locality, and
the Chinese in Java are great merchants and industrialista.
The Chinese in West Borneo are devoted chiefly to agriculture,
and have successfully Improved the land. In Sumatra, the
Chinese are labourers, being employed on the plantations of
the East Coast and in the gold And coal mines. The tin exoa-
vatlons in Banca and Billiton owe their genesis to Chinese
enterprise and absorb a large population* As traders, factors
and agents, they form the necessary link between the European
importer and the native consumer. They are also beginning
to compete with Europeans in the upper economic stratum. The
peranakans, or Dutch-born Chinese, are generally much better

off than the Singkehrs, or Chinese immigrants, because after

@) Indlach Veralag. 1933, H, 37.
[ ] i 1 ' ...
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a successful career In Java, unlike the Dutch colonists, who
invariably return to their country of origin, they remain es-
tablished in the land and are, moreover, greatly concerned
for the welfare of the Indies. By the accumulation of
wealth, the richest Chinese are said to have become richer
than the rilcheet Europeans. ~ It la their dominating posi-
tion that has given prominence to the Chinese problem in the
Indies.

The absence of overt antagonism on the part of the native
population towards the Chinese, who had become such an import-
ant factor in their economic Ii_fe, was very remarkable. In-
deed, the Chinese had developed native production and contri-
buted much to their material advancement. To the Europeans
they are also Indiapenaablo in a tropical land, and tend to
supplement rather than to supplant them. propaganda amongst
the natives, in a sense hostile to Chinese exploitation, haa
In recent years led to the development of a very high "race
sense* among the native population. They are now setting to
work to break down the conroerclal domination of the Chinese,

whose air of superiority Is much resented.” The formation

(1) Cabaton, Java and the Dutch East Indies (19H >
Challlcy-Bert,~ava et lee Habitants JjgnT. 1611

(2) Meyer Kannette, "The Economic Structure of Java" In

Schrieke, The jiffeot of Western Influence on Hative r.. _ . .
in the Malay AroKlpelagp (1929). IT T - iL«a*ive Civilisation



of the "Sorekat Islam", or Union of Mohammedans, the connota-
tion of the last word being synonymous with "native" in the
Indies, had at first a purely economic object. As it gained
in strength, the Union gradually shifted its aim, and came to
bo direoted against the Europeans and their aocial predomin-
ance.n The Dutch administration now has to faoe economic
competition with the Chinese on the one hand, and a political
struggle with the natives on the other. The constitution of
the Volksr&ad with an Increased number of native seats, and
its elevation from an emasculated consultative body to a posi-
tion sharing with the central government legislative power for
the Indies, are acknowledgments of the political force of the
native population. Sinoe 1931 two Indonesian members have

also been appointed to the Council of the Indies.1

(1) Alting and Buning, The Kffeet of the ffar upon the Colonies,
in the Motherlands and the ?iorld War Series, vol. in (19&8i.~

55.
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Chapter XI

THE USITKD STATES

27. The Immigration Treaty of 1680.» Tho Treaty of 17
November, 1880,~ was In aubatance a waiver by China of the
rights which «he was enjoying under tho Burlingame Treaty.
Permission was given to the United State« Government to regu-
late, liipit or «uspend in its discretion the cosing or residence
of Chinese labourer», but not absolutely to prohibit it. The
limitation or suspension should be reasonable, and should apply
only to Chinese who might go to the United States ss labourers,
other classes not being included in the limitation. Legisla-
tion passed in regard to Chinese labourers should be of such a
character only as was necessary to enforce the regulation, li-
mitation or suspension of immigration, and the immigrants should
not be subject to personal maltreatment or abuse (Article 1).
Chinese subject», whether proceeding to the United States as
teachers, students, merchants, or from curiosity, together with
their body and household servsnts, and Chinese labourers then
in the United States, would be allowed to come and go of their
own free will »nd accord, and would be accorded all the rights,
privileges, immunities and exemptions which were accorded to
the citizens and aubjeots of the most-favoured-nation (Article 2>
Xn return, the American Government promised to exert all its

power to devise steasures for their protection If any Chinesel

(1) 22 U.S. Statutes 826
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should most with Ill-treatment at the hands of any other per-
sons (Artlclo 3). It was also agreed that the gx~eat power
given It by the Treaty would be exercised by the United States
with "a wise discretion in a spirit of reciprocal and sincere
friendship and with entire justice.“'(l)
In the result, the exercise of this power turned out to
be of a strongly preventive nature, neither reasonable nor judi-
cious, and even in clear violation of the treaty stipulations.
In the course of the discussion of the Acts subsequently passed
by Congress it will be apparent that there has been a remark-
able excess or abuse of this power. During the eighties of the
last century there were frequent riots against the Chinese, and
the Imperial Government appealed to successive American secre-
taries of State for special protection; this was refused each
time on the ground that the Constitution of the United States
did not permit the Federal Government to interfere and maintain
order within the States except at their request. The Chinese
were told to appeal to the local authorities and to the courts”
Article 3 of the Treaty also became practically a dead letter.
However, this Treaty, upon the termination of later immigration
conventions, again comes into operation and will govern the re-

lations of the two countries.1

(1) For the meaning of the words "limitation" and "susDonaion"
agreed to by both parties iIn the travaux Dreoaratnir*Ao a<*»
Foreign Relations. 1881, 184, 188™------—----—-- "m * 966

Moore, Digest,VI, 820
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28. The Chinese Exclus lon Acta of 1882 and 1884.» The
first Exclusion Act in pursuance of the Treaty suspended Chi-
nese immigration for a period of twenty years; it was vetoed
by president Arthur, who held that the suspending for twenty
years amounted to prohibition and that the system of personal
registration and passports which it instituted was undemocratic
and hostile to the spirit of American institutions.” An-
other B ill suspending the admission of Chinese labourers "both
skilled and unskilled and Chinese engaged in mining" for ten
years became law on 6 May, 1882.~ It provided for the issue
of certificates for the purpose of identification. These
certificates were to be given by the Collector of Customs to
auoh labourers as were in that country on 18 November, 1880,
or who should come there prior to 5 August, 1882, ninety days
after the passage of the Act. The certificates were issued
on their departure from, and entitled them to return to, the
United States (called section four certificates). Chinese
persons other than labourers who were entitled to enter the
United States were to be identified "by a certificate issued
under the authority” of the Chinese Government (section six
certificates). Disputes soon arose as to the applicability

of the Act to persons of Chinese race who were subjects of

(1) Veto message to the Senate, 4 April, 1882. 47th Cona 1st
Sess. E.D. 148, Ser. No. 1990. Cong., 1st

(2) 22 U.S. Statutes 58.
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other countries. A District Court of Massachusetts admitted
a Chinese subject of Great Britain, ruling that the Exclusion
Law was in execution of a treaty with China and so applied to
subjects of China only. A1/ But in a similar case another
District Court, in California, reached an opposite conclusion,
and held that labourers of Chinese race coming from any other
part of the world were to be excluded.Chinese merchants
resident in other countries than China, being unable to pro-
duce the certificates issued by the Chinese Government, were
allowed to prove their status by parol evidence.' 1 Labourers
who had left the United States before the Act came into force
and were not provided with certificates of re-entry, were al-
lowed to land on the assumption that Congress could not have
intended to violate the treaty stipulations exempting Chinese
labourers already in the United States although the statute
was in conflicting terms.' '

The Amendatory Act of 5 July, 1884,~ then expressly

declared that the provisions of the Act should apply to all

(') U* 3. v. Douglass (1883), 17 Fed. 634.
(2) In re Ah Lung (1883), 18 Fed. 28.
(3) The Case of the Chinese Merchant (1882), 13 Fed. 605

(4) In re Chin Ah On (1883), 18 Fed. 506.

(8) 23 U.S. Statutes 115.
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Chinaae whether subjects of China or of any other foreign
Power. Every Chinese person of the exempt classes had to ob-
tain the permission of, and identification by, the Chinese
Government or other Government of which they were subjects.
The certificate of a labourer was made the only, instead of
prima facie, evidence of his right of re-entry. Two classes
remained to be dealt with: Chinese labourers who had left

the United States at the date of the Treaty of 1880 and re-
turned after 5 July, 1884 ,~"™ and those who had lost their
certificate.' 1 The Court in each case refused to give the
statute a retrospective operation whereby rights previously
vested under treaties were injuriously affected, unless com-
pelled to do so by language so clear and positive as to leave
no room for doubt that such was the intention of the legisla-
ture, and held that both classes were entitled to be admitted.
But from labourers who left after the Act of 1888 but before
the Amendment, any evidence of the right to re-enter other
than the certificate was not accepted.Similarly with a
Chinese merohant failing to produce a certificate; his right

to enter could not be established by any other evidence.

il) Chea/ Heong v. United States (1884), 112 U.S. 536.
(2) U. S. v. Jung Ah Lung (1887), 124 U.S. 621.

(3) £L re Shong Toon (1884), 21 Fed. 386.

(4) In re ¥o Tal Li (1888), 48 Fed. 668.
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The right to exemption must be certified by the Chinese Govern-
ment or other Government of which such Chinese person was a
subject. Hardship was thus caused to persons of the exempt
classes who came from a place where there was no Chinese con-
sular agent, and no one to issue a certificate, and were
refused admission although the Treaty had purported to confine
the restrictions to labourers. Thus a certain Loi Hoa was
denied entrance in 1927 because his certificate was issued by
officials of French Indo-China where he was merely domiciled
but to which he owed no permanent aIIegiance.'(z)
In Loi Hoa’s case the Court dwelt at 3ome length on the
history of the legislation, admitting the added weight of the
Treaty of 1894, Article I1l1l. of which stipulated that Chinese
subjects entitled to admission might "produce a certificate
from their government or the government where they last re-
sided." When it was in force, Chinese nationals resident
abroad could be admitted to the United States on presentation
of a certificate either of the Chinese, Government, as autho-
rised by section 6 of the Act of 1882, or of the Government

of their rosidenoe, as permitted by the Treaty. Thir Treaty,

however, expired by efflux of time in 1904 and was not renewed.

(1) Administrative regulations have now provided that such
certificate may be issued by Chinese consular officers.

(2) Hagle v. Loi Hoa (1927), 275 U.S. 475.
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But by the Act of 1902 the certificate provisions of section 6
of the Exclusion Act were continued indefinitely, and consti-
tuted the law on that subject; hence "the government of their
residence'l could no longer issue a valid certificate.

This section, however, was construed as limited to those
who came to the United States for the first time. It would
not apply to Chinese merchants already domiciled there who,
having left the country for temporary purposes cum animo re-
vertendl, sought to re-enter it on their return to their busi-
ness and domicile. ™

The wife of a Chinese labourer, or a Chinese woman not
previously a labourer, who married a Chinese labourer, waB
held to have or acquire the status of the husband, and was not
permitted to enter the United States.”2) The Federal statutes
exclude all Chinese persons belonging to the class defined as
labourers except those specifically and definitely exempted,
and there is no exemption of a resident labourer's wife and
minor children, who are therefore not admissible.”~3) The
Exclusion Laws, however, were held not applicable to native-

born citizens of the United States though of Chinese parentage”

(1) Law On Bew v. U, S. (1892), 144 U.S. 47.
(2) case of the Chinese Wife (1884), 21 V'ed. ™85.
(3) Yee Won v. White (1921), 256 U.R. 399.

(4) in re Look Tin Sing (1884), 21 Fed. 905.
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under the general rule of law that no citizens can be excluded
from the country except In punishment for crime.

The Act of 1882 as amended by the Act of 1884 was continu-
ed in force for ten years by the Act of 1692, and was further
continued by later Acts. It exists side by side with the Im-
migration Act of 1924 ™ and the Chinese are still subject to
the rules and regulations connected with the two systems of
exclusion since 1903, when the application of the general laws

was first extended to the Chinese.(z)'

29. The Abortive Treaty and the Dolph Act of 1888.-

The Federal Government was powerless to prevent local discri-
mination and abuse perpetrated under State and municipal laws,
although the Senate might and did promise protection. Vio-
lent outbreaks against the Chinese occurred in the Statés and
Territories during the later eighties. Justice was denied
both by the rendering of unfavourable decisions and by the
failure to bring offenders to the courts. Due diligence of
protection was also lacking. The Secretaries of State in
Washington resorted to subterfuge when diplomatic interposi-
tion was lodged. "In order that Chinese labourers may gradu-

ally be reduced in numbers and causes of dangers averted and2

(1) Annual Report of the Commissioner-General of Immigration,
1924, 30. The repeal of the old Chinese Exclusion Laws was
recommended.

(2) s. 36, immigration Act, 1903, 32 U.S. Statutes 1221.
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lives preserved,” the Chinese Government proposod in 1838 to
prohibit all im migration.? A treaty”™ was negotiated pro-
viding for the absolute prohibition of Chinese labourers from
coming into the United States for twenty years. Exceptions
were made for those who had a lawful wife, child or parent in
the United states, or property therein of the value of one
thousand dollars or debts of like amount due to them and pend-
ing settlement. "Considerations of humanity and justice re-
guired these exceptions to be made, for no law should overlook
the ties of family, and the wages of labour were entitled to
just protection." As to the exempt classes, being officers,
teachers, students, merchants, or travellers for curiosity or
pleasure, the treaty did not affect the rights they then en-
joyed.

The provisions were made more drastic by two amendments
of the Senate, by which the prohibition was extended to the
return of Chinese labourers who were not then in the United
States, whether holding certificates under the existing laws
or not, and the production of a certificate was made absolute-
ly necessary for re-admission. The Treaty was signed on 12

March, 1888. Consequently, Congress passed an Act~3” on 13

(') Foreign Relations. 1888, 357.
(2) Moore, Digest, 1V, 193.

(3) 25 U.S. Statutes 476.
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September for the carrying into effect of the Treaty. The

right of return was limited to one year, and to the port of de-

parture. Ports of entry were specially named. The Secretary
of the Treasury was authorised to make all rules and regula-
tions to enforce this Act. The last section of the Act laid

down that the Acts of 1882 and 1884 were to stand repealed on
the final ratification of the pending agreement.

The Treaty was not ratified, owing to the fact that China
desired to lessen the term of twenty years and to gain for
Chinese labourers having property less than one thousand dol-
lars in value the right to return. The question arose as to
whether the Act could be enforced. The Court held, however,
that s. 13 providing for the arrest and deportation of any
Chinese person found unlaw fully in the United States and his
removal to the country whence he came, became effective from
the date of approval of the Act and did not depend upon the
ratification of the Treaty.” it was held constitutional,
despite the contention that persons other than Chinese may, by
virtue of its provisions, be arrested and possibly deported.
In another case the Court ruled that while the restrictions of
sections 1, 2 and 4 prohibiting the coming of Chinese labourers

and regulating the admission of the exempt classes were post-

poned until the Treaty should be ratified, the other provisionsl

(1) U.S. v. Jim (1891), 47 Fed. 431.

(2) U.S. v. Foong King (1904), 132 Fed. 107.
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took effect Immediately, although ratifications had not been
exchanged.? The Act was also claimed to have a field of
operation and to he in force excepting sections 2 -4 and the
last section.” In the case of Tuck Lee it was held that
Chinese labourers who departed from the United States had the
right to return only on compliance with sections 5, 6 and 7 of
the Act, which required that the alien should have a wife,
child or parent in the United States, or property of a certain
value, and that, on leaving, he should apply to the Collector
of Customs for the district from which he should wisfe to de-
part at least a month prior to his departure and make oath
concerning his family, property, etc. If a labourer should
leave without the return certificate, he could not law fully
re-enter, and if he did re-enter he should he subject to de-
portation.”? But section 12, providing that the decision of
a Collector as to the right of any Chinese passenger to enter
the United States should be subject to review by the secretary
of the Treasury and not otherwise, was held never to have been

in force. A" The administrative officer interpreted in 1899

(1) U.s. v. Chong Sam (1891), 47 Fed. 878.
(2) U.S. v. Long Hop (1892), 55 Fed. 58.

(3) U.S. v. Tuck Lee (1903), 120 Fed. 989.

(4) U.S.v. Loo Way (1895), 68 Fed. 475; Li Sing v. United
State3 (1901)» 10 U.S. 486.
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that sections 5 - 14, excepting 12, did not depend upon the
ratification of the Treaty, but became operative upon the ap-
proval of the Act. A" To remove all possibility of doubt,
the said sections were re-enacted by the Act of 1902 and are

in force at present.

Envunt TEvalt xv t0ope ottt i Nty o wofdbrernant,
30. The Scott Act of 1888: Chae Chan Ping v. United
States.- In view of the non-ratification of the Treaty, Con-

gress hastened to pass the Scott Act, deemed "essential as the
only way to keep out the Chinese labourers.” The Act, ”
which became law on 1 October, 1888, provided that it should
he unlawful for any Chinese labourer to return to the United
States after having once departed. All certificates of iden-
tity issued under sections 4 and 5 of the Act of 1882 were de-
clared to be void, and the issue of such certificates in the
future was forbidden. It is obvious that the Act was in
plain violation of the existing Treaty, which did not give the
United states the power to retrict the free exit or return of
Chinese labourers already in this country, and it was a prohi-
bition without lim it of time, and so neither suspension nor

regulation.’

(1) ftenort of the Immigration Commission, vol. 39, p. 76, S.D.
785, 61st Cong., 3rd Sess., 1911.

(2) 25 U.S. Statutes 504.

(3) For the Chinese protest see Foreign Relations. 1899. 115-
150; 1890, 210-2109.
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The constitutionality of the Act was tested in one of the
most celebrated cases of international law.~1" The Supreme
Court held that it must be conceded that this Act was in con-
travention of express stipulations of the Treaty of 1868 and
of the supplementary Treaty of 1880, but it was not on that
account invalid or to be restricted in its enforcement. "The
treaties are of no greater legal obligation than the Acts of
Congress," said the Court. "By the Constitution, laws made
in pursuance thereof and treaties made under the authority of
the United States are both declared to be the supreme law of
the land, and no paramount authority is given to one over the
other. A treaty, it is true, is in its nature a contract be-
tween nations, and is often merely promissory in its character,
requiring legislation to carry its stipulations into effect.
Such legislation w ill be open to repeal and amendment. | f
the treaty operates by its own force, and relates to a subject
w ithin the power of Congress, it can be deemed on that parti-
cular only the equivalent of a legislative act, to be repealed
or modified at the pleasure of Congress. In either case the
last expression of sovereign w ill must control.”

That the Government of the United States, through the
action of the legislative department, can exclude aliens from
its territory, the Court continued, is a proposition which it

thought not open to controversy. "Jurisdiction over its own

(1) Chae Chan Ping v. Ut 5. (1889), 130 U.S. 581
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territory to that extent is an incident of every independent
nation. It ie a part of its independence. If it oould not
exclude aliens, it would be to that extent subject to the con-
trol of another power." heferrlng to the certificates of
identity issued to Chinese labourers previously to the present
A.ct enabling them to return after departure, the Court said
that they wore mere licences revocable at the pleasure of
Congress. Finally, it added that if the government of the
country of which the foreigners excluded are subjects, is dis-
satisfied with this action, it can make complaint to the exe-
cutive head of the United States Government or resort to any
other measure which, in its judgment, its interest or dignity

may demand; and therein lies the only remedy.

31. The Registration Act of 1892: Fong Yae Ting v.
United States.» In view of the expiration of the Aot of 1882,
the Geary Act'*~ was adopted on 5 May, 1892, continuing the
former Act and all Exclusion Laws to be in force for another
ten years. It further provided (s. 6) that all Chinese
labourers in the United States entitled to remain, must secure
a certificate of residence within one year. Anyone found
without such certificate might be arrested without warrant and
should be deemed and adjudged to be unlawfully in the United

States and liable to deportation unless he could prove by onel

(1) 27 U.S. Statutes 25.
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credible white witness that he was a resident of the country
at the time of the passage of the Act and was unable because of
accident, sickness or other unavoidable cause to obtain such a
certificate before. Any Chinese person found to be unlawfully
within the United States was liable to imprisonment with hard
labour for a period of not more than one year and then to be
deported (s. 4).

The Chinese Government lodged vigorous protests™ against
this "unquestionable act of barbarous legislation” which vio-
lated every single one of the articles of the treaty of 1880.”
The question of the constitutionality of section 6 was raised,
but it was upheld by a majority Court of the Supi'erae Tribunal/”"
Mr. Justice Gray, in delivering judgment, assarted that the
right of a nation to expel or deport foreigners is as absolute
and unqualified as the right to prohibit and prevent their
entrance into the country. This being an inherent and in -
alienable right of every sovereign and independent nation, es-
sential to its safety, its independence and its welfare, the
guestion before the Court would be whether the manner in which
Congress had exercised this right in the Act of 1892 was con-
sistent with the Constitution. He then proceeded to hold that

the affirm ative was the case. "The power to exclude or to

il) Foreign Kelatlons, 1892, 156.

() Fong Yue Ting v. U. s. (1893), 149 U.S. 698.
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expel aliens, being a power affecting international relations,
Is vested in the political department of the government, and
iIs to be regulated by treaty or by acts of Congress and to be
executed by the executive authority according to the regula-
tions so established except so far as the judicial department
has been authorised by treaty or by statute, or is required by
the paramount law of the Constitution to intervene." "Con-
gress," he added, "having the right as it may see fit to expel
aliens of a particular class or to permit them to remain, has
undoubtedly the right to provide a system of registration and
identification of the members of that class within the country,
and to take all proper means to carry out the system which it
provides." After reviewing a number of previous decisions,
he ruled that in American jurisprudence it is well settled that
the provisions of an Act of Congress passed in the exercise of
its constitutional authority on this or on any other subject,
if clear and explicit, must be upheld by the Courts even in
contravention of express stipulations in an earlier treaty.
The proceeding as provided for iIn section 6 being not a trial
and sentence for a crime or offence nor a banishment, the pro-
visions of the Constitution securing the right of trial by
jury and prohibiting unreasonable searches and seizures and
cruel and unusual punishments, and as to due process of law,
had therefore no application.

The dissenting judges, Including the Chief justice, based

their opinion on three propositions: first, the persons against
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whom the penalties of section 6 of the Act are directed are
persons law fully residing within the United states; secondly,
that as such they are within the orotaction of the Constitu-
tion and secured hy its guarantees against oppression and
wrong: and thirdly, that section 6 deprives them of liberty
and imposas punishment without due process of law, and in dis-
regard of constitutional guarantees, especially those found

in the 4th, 5th, e6th and 8th Articles of the Amendments. lir.
Justice Field, who was the organ of the Court in announcing
the judgment in the case of Chae Chan PIng,"” also disagreed
with the "extraordinary doctrine” of the m ajority. He pointed
uut that between the legislation for the exclusion of Chinese
persons - that is, to prevent them from entering the oountry -
and legislation for the deportation of those who have acquired
a residence in the country under a treaty with China, there IS
a wide and essential difference. W hile the power of the
Government to exclude foreigners from the United states had
never been denied, its power to deport from the country per-
sons law fully domiciled therein by its consent and engaged in
the ordinary pursuit of life could not be asserted. He
strongly rejected the doctrine expressed in the opinion of the
Court that "Congress, under the power to exclude or expel an
alien, might hav« directed any Chinese labourer found in the

United States without a certificate of residence to be removedl

(1) Supra, & 30
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out of the country by executive o fficers, without judicial
trial or examination, just as it might have authorised such
officials absolutely to prevent his entry into the country."”
In conclusion, he reiterated that aliens are not more parties
to the laws than they are parties to the Constitution; yet it
w ill not be disputed that as they owe, on the one hand, a
temporary obedience to, they are entitled in return, to the
protection and advantage of, the law. And if a banishment
under s. 6 be not a punishment, and among the severest of
punishments, it would be difficult to imagine a doom to which
the name could be applied.

But section 4 of the Act, providing for imprisonment with
hard labour of all Chinese adjudged to be unlawfully in the
United States, was declared void under Article IIl and Amend-
ments V. and VI. of the Constitution.~? Aliens within the
territory of the United States being entitled to the protec-
tion of tne provisions of the Constitution regulating procedure
in criminal cases, their imprisonment without trial by jury is
therefore in violation of the fundamental law. A Chinese
labourer who failed to produce one of the prescribed excuses
for not having procured a certificate wss held liable to de-
portation though he was able to ahoy/ the requisite residence.(z)

Imprisonment for crime was not an excuse for failure to

(U Wong Wing v. U.s. (1896), 163 U.S. 228.

(2) in re Ny Look (1892), 56 Fed. 81.
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register. ~ /A Chinese persons, though of the exempt class,
who could not produce the certificate prescribed by the Act
of 1882 when arrested, could not establish the right to re-
main.(z) In this respect the A.ct, which purported to deal
exclusively with labourers, wan stretched so as to affect the
status of the exempted persons. But a Chinese who became a
labourer on his failure in business after the time for regis-
tration, was not liable to deportation. ()
A Chinese labourer convicted of felony was not entitled
to register. The status of a minor child of a labourer
was that of his father, notwithstanding the fact that such
child might be engaged in the occupation of a student/5”" It
was also held that the throwing upon an accused Chinese person
of the burden of proof that he was law fully in the country was

constitutional. 1 ' The burden of proving, however, that the

person arrested was a Chinese should rest on the United Stated

il) U.S. v. Ah Poing (1895), 69 psd. 872.

(2) U. 3. v.Chu Ghee (1899), 93 Fed. 797.

(3) U. 8. v.Leo Won Tong (1904), 132 Pod. 190.
(4 U.3. v. Chen Chaorag (1894), 61 Fed. 200.

(5) H. S. v.Chu Cheo, supra.

(6) U. 3. v.hong hep Ken (1893), 57 Fed. 206.

(V) h» 5. v. Hung Chang (1903), 126 Fed. 400.
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32. The McCreary Amendment of 1895 and the Definitiol
Of "Labourers"” and "Merchants" .- This Amendment™ to the Act
of 1892, which was approved on 3 November, 1893, extended the
period of registration for six months. The word "labourers”
was defined to mean both skilled and unskilled manual workers
Including Chinese employed in mining, fishing, huckstering,
peddling, laundrymen or those engaged in taking, drying or
otherwise preserving shell or other fish for home consumption
or exportation. And a Chinese "merchant" is a person engaged
in buying and selling merchandise, at a fixed place of busi-
ness, which business is conducted in his name, and who during
the time he claims to be engaged as a merchant does not en-
gage in the performance of any manual labour except such as
is necessary in the conduct of his business as such merchant.
The Court even went so far as to hold that the word "labour-

ers” included all Chinese persons not speoially enumerated as
exempt. A restaurant proprietor was then held to be a

labourer,~ and so also was one engaged in keeping a restau-
rant and lodging house.’ 7/hen a person claims to be a mer-

chant, he must show a fixed place of business and frequent

sales of merchandise or an actual and substantial interest in

(1) 28 U.S. Statutes 7.
(2) u- S. v. Ah Pawn (1893), 57 Fed. 591.

(3) In re Ah Yon (1894), 59 Fed. 561.

(4) P« s* v* Chung K1 Foon (1897), 83 Fed. 143
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some firm ,~”~ and that hi3 name appears in partnership articles
or that in fact he is a partner. Attorney-General Griggs
ruled in 1898 that the true theory was "not. that all Chinese
persons may enter this country who are not forbidden hut that
only those are entitled to enter who are expressly allowed»'1
and even then, only upon compliance with the requirements of
the law3s3, treaties and regulations. The Chinese Government
contended”™ ~ that the object botn of the treaties and of the
exclusive legislation was to keep out labourers, and that it
was never held by the United States authorities that the enu-
meration of certain exempt classes should operate a3 an exclu-
sion of all other classes and of labourers besides. The
American Government, inclining to the departmental construc-
tion above set out, suggested, however, a judicial settlement
of the controversy.

By the Department Regulation of 1900, direction was given
to admit only Chinese whose occupation or station clearly in-
dicated that they belonged to the exempted classes as "o ffi-
cials, teachers, students, merchants, or travellers for curio-

sity or pleasure", and to deny admission to salesmen, clerks,

(1) wu. S. V. hung Hong (1900), 105 Fed, 188.

(2) U. 3« v* Pin Kwan (1900), 100 Fed. 609. it was later held
that the names of any of the partners need not appear in the
company name under which a business is conducted: Tom Hong v.
U. (1904), 193 U.S. 517.

(3) Foreign Relations, 1899, 196
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buyers, bookkeepers, apprentices, agents, cashiers, physicians,
proprietors of restaurants, eto.~1"

This drastic view has bean modified since 1915 when the
Court held that the proprietor of a restaurant is of the mer-
chant class. In a later case, an assistant manager in a
Chinese restaurant was held to be a merchant within the meaning
of the Act of 1893, and therefore entitled to bring his minor

son into the United States.

33. The Treaty of 1894 and its Effect on Prior Laws.-

The Treaty,signed at Washington on 17 March, 1894, was an-
other concession from China, providing for the absolute exclu-
sion of all Chinese labour-era for a term of ten years. Those
going back to China were allowed to return if they had property
worth one thousand dollars somewhere in the United States or

a lawful wife, child or parent living there.” The registra-
tion of all Chinese labourers lawfully in the United States,

with a view to affording them better protection, was recognised.

(1) Of. Note on "who are merchants within the meaning of the
immigration laws", 262 U.3. 258 (1922).

(2) U. 3. v. Lee Chee (1915), 224 Fed. 447.
(3) U. 3. v. Wong Jun (1925), 7 Fed. (2d.) 311.

(4) 28 U.S. Statutes 1210.

(5) The value of the property must be one thousand dollars at
the time of his return to the United States and not merely at
the time of his departure; In re On Lung (1903), 125 Fed. 814.
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It practically covered the same ground as existing legisla-
tion, except that the Scott Act was repealed.

But a contention that "the treaty covers the whole sub-
ject of Chinese immigration, designedly makes most radical
changes in the law by implication, and is and was intended to
be a substitute for the prior laws and treaties which it re-
peals by implication', was regarded as untenable. The
Court ruled that a statute, if not repugnant to the Constitu-
tion, is made by that instrument a part of the supreme law of
the land, and should never be held to be displaced by a treaty
oonoluded subsequently unless it is impossible for both to
gtand together and be enforced. It was also decided”™”™ that
certain provisions (s. 5) of the Act of 1892 imposing upon
Chinese the burden of establishing thsir right to remain in
the United States, were not inconsistentwith the clause in
the Treaty giving the Chinese the rights of citizens of the
most-favoured-nation, since the Treaty itself (Article V.) ex-
pressly refers to the said Act and states that the Chinese
Government will net object to its enforcement.

Vit * - v #0 vif P tv* jr X @ X v.2 ilX  Jj2W U*w*n i 4.«
Before the Treaty of 1894, the pi*iv liego of transit of

Chinese persons across the territory of the United States was
tW- X&n tO H vd&$ v? * J.W 7

not specifically mentioned in any treaty or statute. But such2

(1) U. S. v. Lee Yen Tal (1902), 185 U.S. 213.

(2) Ah How v. U. S. (1904). 193 U.S. 65,
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privilege had since been recognised and regulated by departmen-
tal orders. 3y Article 111 of the Treaty it was now agreed
that Chinese labourers should continue to enjoy the privilege

of transit subject to such regulations by the Government of the
United States as might be necessary to prevent that privilege
Stifc Or us > 1vw VK (6 1*&& i £$X Q wCivhx | >otf [ ™
being abused. The Court now held that, as the Treaty manifest-
ly operated to commit the subject of transit to executive regu-
lation and determination, the action of the Collectors of Cus-

toms in refusing transit could not be interfered with by the

Courts. ™ 7

The Treaty terminated In 1904. Wo new treaties having
XiUTr £ 0 -tO $XERRXB - Xi # ., I&TIZ = wiX: w
been negotiated, the relations of the two countries in respect
of immigration fe ll back to the Treaty of 1880, which had
neither been denounced nor amended.The American Govern-
ment, however, continued to enact laws of its own accord deal-

ing with Chinese exclusion in utter disregard of the sanctity

of the former conventions.

34. The Act of 1894 and the Finality of Departmental
Findings as bo Exclusion.- This Act™” rendered decisions of
the lmmigration or Customs O fficer excluding Chinese persons

not labourers from admission to the United States final unless

(1) Fok Yung Yo v, U. 8. (1902), 185 U.S. 296.

(2) it had indeed been continued in force by Article XVII of
the Treaty of Commerce and Navigation of 1903 (33 U.S. Statutes
2208).

(3) 28 U.S. Statutes 390.



163.

reversed on appeal to the Secretary of the Treasury. Although
It thus took away from an alien the ri~it of judicial protec-
tion previously enjoyed in seeking to re-enter the country, it
was held constitutional.~1”™ The Court admitted the paramount
power of Congress to exclude aliens altogether from the United
States or to prescribe the terms and conditions upon which they
may come, and to have its declared policy in that regard en-
forced exclusively through executive officers, without judicial
intervention. Such appeal to the secretary is final only in
cases where he appears to have jurisdiction under the statute.
He may delegate his authority and assign to his assistants the
duty of deciding appeals in immigration cases, and their de-
cisions, being those of the Secretary, are also final The
Courts may affirm or reverse such decisions on questions of law,
hut into questions of fact they do not inquire.The deci-
sion of the officer in favour of the rigjit of a Chinese alien
to enter the country is, however, not final, but is subject to
re-examination by the Courts.”4) Similarly, the Act did not
give that officer final jurisdiction to determine whether a

person of Chinese descent is a citizen of the United States;2

(1) Lam Moon Sing v. U.S. (1895), 158 U.S. 538.
(2) Lew Shee v. Neagle (1927), 22 Fed. (2d) 107.
(3) Lee Lung v. Patterson (1902), 186 U.S. 168.

(4) in re Li Sing (1898), 86 Fed. 896
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such question may be determined by the Courts.”™ ™ But the
Federal Courts will not interfere by habeas corpus with the
refusal of the right of entry to Chines© persons alleging
citizenship, at least until after a final deolsion of the
Secretary. A mere allegation of American citizenship will
not :]Just :heA*.*jleryis.(.jicti?nv. ofy an\ Immigrgﬁionﬁ (a)flfi”ce*lf,)v Y,Vh?slteﬂe_
cision denying the claim will not be disturbed unless it is
clearly against the weight of evidence.”™ A person of Chi-
nese descent claiming native citizenship is not entitled to
habeas corpus if there is, in his petition, no allegation of
abuse of the administrative authority.”™) The effect of these
decisions is to subject American citizens who travel abroad or
are born outside the United States to the potential danger of
having their citizenship denied withovtjudicial redress, and
this does not appear to be confined to citizens of Chinese

origin.

Habeas corpus, h(_)wever, would be granted to a Chinese per-
son claiming to be a citizen who has been arbitrarily denied a
hearing and opportunity to prove his right to enter as the Ex-

clusion Acts demand.'®® Mr. Justice Holmes ruled in favoura

(1) In re Tom Yum (1894), 64 Fed. 485.

(2) U, S. v. Sing Tuck (1904), 194 U.S. 161.
(3) U. S. v. Leung Sam (1902), 114 Fed. 702.
(4) H. 3. v. Ju Toy (1905), 198 U.S. 253.

(5) guon Quon Poy v. Johnson (1927), 273 U.S. 352.

(6) Chin Yow v. U. S. (1908), 208 U.S. 8.
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of judicial intervention, on the following grounds. The sta-
tutes purport to exclude aliens only. They create or recog-
nise the right of citizens outside the jurisdiction to return
to the United States. If one alleging himself to he a citizen
is not allowed a chance to establish his right in the manner
provided by those statutes, although that mode is intended to
ho exclusive, the statutes cannot be taken to require him to

be turned back without more. As between the substantive right
of citizens to enter and of persons alleging themselves to be
citizens to have a chance to prove their allegation, on the

one side, and the conclusive ness of the Commissioner’s fiat on
the other, when one or the other must give way, the latter must
yield. In such a case, something must be done, and it natural-
ly falls to be done by the Courts.

The judicial authority would also intervene when the find -
ing of the immigration O fficer excluding a Chinese person who
alleged American citizenship was not supported by the evidenced
The Court reiterated that the great power given to the Secre-
tary of Labour over Chinese immigrants and persons of Chinese
descent must not be administered arbitrarily and secretly, and
that it is the province of the Courts in proceedings for review
to prevent abuse of this extraordinary power. The Court

thought it better to admit many Chinese immigrants improperly

(1) Kwock Jan Fat v. White (1920), 253 U.S. 454.
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than to exclude one natural-horn citizen of the United States

permanently from his country.

35. The Act of 19Q2, The Extension of Chinese Exclu
sion Law to Insular Possessions,- By this Act~ all laws re-
lating to the exclusion of Chinese and their residence in the
United States' ' were, so far as not inconsistent with treaty
obligations, continued in force for a third time. They were
also made applicable to the whole insular possessions of the
United States. Chinese labourers not citizens of the United
States wore forbidden to come from such territory to the main-
land, or from one part to another of the island territory, ex-
cept v/ithin the same group.

The Joint Resolution of 7 July, 1 8 9 8 , to provide for
annexing the Hawaiian Islands to the United States, had already
prohibited further Chinese immigration into these islands ex-
cept upon such conditions as are now or may hereafter be allowed
by the laws of the United States; and no Chinese labourer
would be allowed to enter the United States from the Hawaiian

Islands. By a military order”~ of 26 September, 1898, the

(1) 32 U.S. Statutes 176.

(2) including sections 5, 6, 7, 8, 9, 10, 11, 13 and 14 of the
Act of 13 September, 1888.

(3) 30 U.S. Statutes 750.

(4) Foreign Relations, 189S, 2q7.
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Chinese Exclusion Laws had also been extended to the Philippine
Islands. The extension as confirmed hy the Act of Congress
was again greeted by diplomatic remonstrance. China contended
that when the Treaty of 1894 was negotiated, the Islands named
did not belong to the United States. Hence the subject of the
exclusion of Chinese labourers from these islands was not con-
sidered. For many years Chinese subjects of all classes had
been admitted to the Hawaiian Islands and for centuries they
had been permitted to go to the Philippines. Social and domes-
tic relations of the most intimate character had been establish-
ed. The Imperial Government would therefore never have con-
sented to the inclusion of these islands in any treaty which
provided for the exclusion of Chinese. It was finally sub-

m itted that to include in the operation of a treaty large num-
bers of people and a great extent of territory without first
entering into new negotiations with the nation concerned and
obtaining its consent, was not in conformity with international
law and the comity of nations. ”

In view of the impending expiration of the Treaty of 1894,

another Act”2”" was passed, on 27 April, 1904, re-enacting, ex-
tending and continuing without modification, lim itation or con-
dition, all the Chinese Exclusion Laws then in force.

(1) Foreign Relations 1902, 214.

(2) 33 u.S. Statutes 428.
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36. Chinese Exclusion Law and the General Immigratior
Act.- The general Immigration Act”"1” of 1893 was expressly
made (s. 10) not applicable to Chinese persons. The Act of
1903 (s. 36), and later the Act of 1907'(Q\' (s. 43) amending the

former laws, had stipulated that its provisions should not be
construed to repeal, alter or amend the law* relating to the
Chinese. It had further provided (s. 21) that any alien who
entered the country in violation of such Act might be summarily
deported by an executive order at any time viithin three years.
Under the Chinese Exclusion Law, a different deportation pro-
cedure involving a judicial hearing, was necessary. The joint
effect of the two Acts had given rise to diversity of judicial
interpretations. In the case of Wong Yon~” the Supreme Court
deemed it unwarranted to except the Chinese from the liability
under the general Act to summary deportation, merely because
there was an earlier, more cumbrous procedure» which this par-
tially overlapped. The Court was convinced that the existence
of the earlier laws only indicated the special solicitude of
the Government to lim it the entrance of Chinese. "It is the
very reverse of a reason for denying to the Government a better
remedy against them alone of all the world, now that one has

been created in general terms."

(1) 27 U.S. Statutes 569.

(2) Amended in 1910, 36 U.S. Statutes 264.

(3) U. S. v. Wong Yon (1912), 223 U.S. 67.
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The same Court held, however, In United States v. Woo Jan, '
per Mr. Justice McKenna, that an alien found in the United
States "in violation of the Chinese Exclusion Acts", is not
subject to deportation under the general Immigration Act, and
that such person can be deported only by judicial action. The
Court admitted that the universality of the declaration of a.
21 would seem to preclude exception and compel a single judg-
ment. But passing on to s. 43, they found another law pre-
served and kept in function - a function so firm and exclusive
that it is provided that the Act of which s. 21 is but a part
shall not be construed to "repeal alter or amend" it. Prom
all the provisions of the Act, then, the Chinese Exclusion Laws
are excepted. They are to stand in their integrity and e ffi-
cacy. Referring to the case of Wong Yon, the Court explained
that the case concerned Chinese persons but not the Exclusion
Laws, and it was decided that such persons might offend against
the Immigration Act and be subject to deportation by the De-
partment of Labour if they should so offend. The opinion was

considerate of the difference between Immigration Act and Ex-

clusion Laws. "The Chinese Exclusion Laws,” it added, "have
not the character or purpose of the Immigration Act. They are
addressed under treaty stipulations to laborers only. Other

classes are not Included in their limitation, and it was pro-

vided by the treaty that the Ilim itation or suspension of the

(1) U. S. v. Woo Jan (1918), 245 O.S. 552.
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entry of laborers should be reasonable. The gquestions therefore
which could arise were deemed different from any under the Im-
migration Act and the Exclusion Lawa are adapted to them, and
their prooedure la hence saved by a. 43.*

The Immigration Act of 1917*11 continued a. 43 in rorce (a.
38) with the proviso that It should not impair the authority of
a. 21 (now a. 19), by which any alien who should have entered
or be found In the United States In violation of this Aot "or
any other lawa" could be deported on executive orders at any
time within five yoars after entry. It was interpreted as ap-
plicable to Chinese persons who had entered the United States
before 1 May, 1917, the effective date of the general Act.~*
The Court pointed out the distinction between unlawful remaining
and unlawful entry of an alien in the United States. Chinese
persons having been found within the United states in violation
of the Kxclusion Laws are now deportable by executive proceed-
ings. but when such persons claim American citizenship, whieh
is a very different thing from being outside the borders of the
United states and seeking entry, they will be entitled to a
judicial trial. "Jurisdiction in the executive to order depor-

tation exists only if the person arrested is an alien,"” the

Court ruled. "The claim of citizenship is thus a denial of an
essential Jurisdictional fact. . . It i# well settled that In
such a case a writ of habeas corpus will issue to determine the

* e 4 oh* . Vil s -V, --v) A _ > [t »2

(1) 39 U.S. Statutes 874.

(2) Me Fun* HQ v. (1921), 289 U.S. 277.
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status.” Judicial procedure will therefore be resorted to when
suoh a claim la advanced and when the Chinese concerned has had
a long residence in the country. American jurisprudence has

thus differentiated between the positions of citizens, and re-
duced the protection afforded by the Constitution over the

rights of an alien.

37. The Barred Zone Act, 1917.- The Act provided that no
person who had originated from any country lying between certain
parallels of latitude and meridians of longitude should be admit-
ted to the United 3tates. This was devised to close the door
against all Asiatics not barred by the Chinese Exclusion Law and
Treaty or by the "gentlemen’s agreement” with Japan of 1907.

The zone included India, Siam, Indo-China, parts of Siberia,
Afghanistan and Arabia, the Islands of Java, Sumatra, Ceylon,
Borneo, New Guinea, Celebes and various lesser groups, with an
estimated population of 500 millionsThe actual boundaries
of the barred zone include a portion of China, but the Act pro-
vides that where immigration regulation, or rather exclusion, is

provided for by the existing treaties, the geographical exclu-

sion is not applicable. Hence China Is not within Its soope.
38. The Changing Status of Chinese under the Immigration
Act of 1924.- As the Chinese Exclusion Law of 1882 excludes

Chinese labourers on the basis of race, and the Barred Zone

provisions of 1917 exclude othor orientals of a prescribed

w.«¢i"EE SSPOIt °f the O0” lIsal®°nar-O.,.r.I of Immigration,
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geographical area, so section 13(c) of the Law of 1924 ex-
cludes all aliens ineligible for citizenship.

The Law”™ defines the terra "immigrant" as any alien de-
parting from any place outside the United states, destined for

the United States. Section 3 exempts as non-immigrants (1)

a government official, his family, attendants, servants and
employees, (2) an alien visiting the United States as a tourist
for business or pleasure, (3) an alien in transit through the
United States, (4) an alien in transit from one part of the
United States to another through foreign contiguous territory,
(5) a bona fide alien seaman, and (6) an alien entitled to
enter the United states solely to carry on trade™™ ™~ under and
in pursuance of existing treaty provisions.

All immigrants are classified as 'quota immigrants' and

«non-quota immigrants’. Both classes are required to secure

certificates, and only those of the quota class are counted

to fill the quotas allotted to the various countries. No
Chinese can therefore be admitted under section 13(c) unless,
first, he is admissible as a non-quota immigrant as having
been previously admitted to the United States and returning
from a temporary visit abroad or is a minister of religion or
professor of a college or a bona fide student at least 15 years

of age; ™ or secondly, is the wife or unmarried child of a3

(1) 43 U.S. Statutes 153.

ft1  Bjr an Amendment Act of 6 July, 1932, the provision "between
the United States and the foreign state of which he is a nation-
al" was inserted after the word "trade", 47 U.S. Statutes 607.

(3) seotion 4(b), (d) and (e).
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minister of religion, etc.; or thirdly, is a non-immigrant
as defined in section 3.

The Act produced significant changes in the position of
Chinese under the Exclusion Law. The ineligibility clause
excludes all Chinese except those enumerated as exempt, where-
as the Exclusion Law debars only labourers. Under the Ex-
clusion Law, all Chinese who are not prohibited by its provi-
sions are admissible, while the Act of 1924, admitting the
enumerated classes, provides that any alien who is not parti-
cularly specified as a non-quota immigrant ox* a non-immigrant
shall not be admitted by reason of relationship to any indivi-
dual who is so specified or by reason of being excepted from
the operation of any other law relating to or forbidding im-
migration. previously, the wife and minor child of a Chinese
merchant were admissible, under a ruling of the Supreme Court.”
For nine months after the operation of the Act, such wives and
children were denied admission. The Department of Labour took
the position that s. 3(6) of the Act, while px*oviding for the
admission of merchants as non-immigrants, made no provision for
the admission of their wives. The barrier was finally removed
on 25 May, 1925, in the case of Chong Sum Shee v. Nagle.1 '
The Court held that although no provision was made for them in

the statute, they were entitled to admission under the Treaty2

(1) United States v. Mrs. Que Lim (1900), 176 U.S. 459,

(2) 268 U.S. 336 (1925).
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of 1880 as It had been construed, and that the Act did not
show any intent on the part of Congress to impair that right.
The Court also ruled that the admission of a Chinese as a stu-
dent gave him the right to bring his wife with him ./ Chi-
nese school teachers were admissible under the Treaty, but the
Act admits only college professors, and their exclusion 9eeras
to be in derogation of treaty rights. The point, however, has
not yet been given judicial consideration.

The Chinese wives of American citizens had been deemed
admissible on the ground that their husbands were admissible

and therefore were members of the classes exempted from the
operation of the Chinese Exclusion Acts.~2”~ But when the new
Law became effective, such wives were denied admission under
the provisions of s. 13(c) that no alien ineligible for citi-
zenship should be admitted.The Court refused to hold that
the provisions contained in 9. 4(a) entitling the alien wife
of a citizen of the United States to enter as a non-quota im-
migrant should be applicable to such wives, and indicated that
the remedy lay with Congress and not with the courts.

It thus appears that the privilege of entry is accorded

to the wives of Chinese aliens of the exempt class, while it2

(1) Low Cho Oy v. Nagle (1926), 9th C.C. No. 4941.
(2) Tsoi Sim v. U. S. (1902), 116 Fed. 921.

(3) Chang Chan v. Nagle (1925), 268 U.S. 346.
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Is denied to alien Chinese wives of American citizens. The
Department of Labour, referring to the situation in its 1927
Report, indicated that it was never intended hy Congress that
an alien should be entitled to greater rights under the Immi-
gration Law than an American citizen .® Although an Act™"2/”
to admit "to the United States alien Chinese wives of certain
American citizens" who were married prior to 26 May, 1924 (the
date on which the Immigration Act of 1924 was approved) , wa9
adopted on 13 June, 1930, it did not remove the disability of
those who were married afterwards.

Other disabilities imposed upon Chinese by the Act of
1924 are the exclusion of the adopted Chinese children of
American citizens and their foreign-born grandsons. The former
were previously allowed to enterbut are no longer admissible,
under the departmental regulations, because they are not enu-
merated in the list of exemptions. Before 1924, children
born abroad to American citizens who were themselves foreign-
born and had taken up residence within the United States, ir-
respective of whether the children were born prior to or sub-
sequent to the acquirement of such residence by the father,
were admitted. For by 8§ 1993 of the Revised Statutes, all

children born out of the limits and jurisdiction of the United

(1) Report of the Secretary of Labor, 1927, 175.
(2) 46 U.Se Statutes 581.

(3) VY parte Shue Hong (1923), 286 Fod. 381.
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States whose fathers were citizens, are declared to he citi-
zens of the United States; hut the right of citizenship does
not descend to children whose fathers have never resided in

the United States. The Department then held that these foreiga-
horn grandsons of native-born American citizens cannot be re-
garded as citizens unless their fathers had acquired a resi-
dence in the country prior to the birth of such children. This
view was confirmed by the Supreme Court in Weedin v. Chin Bowfo
Chin Bow was born in China in 1914. His father was also born
in China, of an american-born citizen, and had never been in
the United States until 1922. The boy was denied admission
on the ground that, though his father was a citizen, he himself
was not a citizen because at the time of his birth in China his
father had never resided in the United States. The Court
supported the construction that the residence prescribed must
occur prior to the birth of the foreign-horn children, and the
contention of the respondent, that there is a distinction be-
tween citizenship and the enjoyment of it in this country on
the one hand, and the rules that should limit the protection

of it abroad by the American Government on the other, was re-

jected . ™ )2

(1) (1927) 274 U.S. 657.

(2) ibid.. 668. By an Amendment to S 1993 on 24 May, 1934, it
was expressly provided that the citizen father or citizen
mother must have resided in the United States previously to the
birth of such child: 48 U.S. Statutes 797.
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It thus appears that tho principles deduced to admit the
wivon and minor children of the "treaty merchants" had not the
same application in these cases as to sustain the construction
that the new Law has not changed the situation as previously
existing.

Under the Chinese Exclusion Laws merchants and students
once admitted were permitted to remain permanently in the country..
And a merchant migfrt revert to the status of a labourer without
acquiring any of its disabilities/1”™ Similarly, a student who
has become a labourer might not be deported. ' For students of
all other nations can of ri~“bt follow any legitimate vocation
contemporaneously with or after the completion of their studies,
and Chinese students are guaranteed the like rights by the most-
favoured-nation treaty. But under the 1924 Act (s. 15) Chinese
admitted as non-immigrants”™ are expected to maintain the sta-

tus under which they are admitted during their residence in the

United States. Upon the conclusion of their studies, the non-

guota immigrant students’ are also required to leave. Failure
: . o _ (5\

to do this entails liability to deportation. 'a

(1) U- 3» V. find Bow (1905), 139 Fed. 55.
(2) T ™ Tam Chung (1915), 223 Fed. 801.

(3) under s. 3(2), (3), (4), (5) or (6).

(4) Under a. 4(e). see supra. 172. But it has been decided that
a Chinese entering the United states as a tourist may change his
status to that of a merchant without penalty: Dang Foo v. pan
(1931), 50 Fed. (2d.) 116.

(5) By an Amendment Act of 1 July, 1932, aliens admitted under

s. 3(1), except a government official and his family, are re-
quired to maintain their exempt status: 47 U.3. Statutes 524.



Chapter XII.

CANADA

A9. The Unoonstltutlonallty of the provincial acta.- We
have briefly reviewed the attempts of British Columbia to re-
strict Chinese immigration by provincial legislation. Some of
this was passed in purported oxercisa of exclusively provincial
powers, some in exercise of the concurrent right of legislation
under the British North Amorlea Act. It is proposed now to
deal with tho legal aspect» that is to say, the constitutionali-
ty of this legislation, before proceeding to the successive Acts

of the Dominion and the Law of 1983 now in force.
(i) The Chinese Tax Act, 1878.

The Act had been allowed by the Dominion Government, but
was declared ultra vires by the Supreme Court of the province,
in the cane of Tal Sing v. Maguire!”~” the Court deelarod that
from the examination of its enabling clausa, it was plain that
the Act wee not Intended to collect revenue but to drive the
Chinese from the country, thus interfering fit once with the
authority reserved to the Dominion Parliament ar to the regu-
lation of trade and commerce, the rights of aliens, and the

treaties of the Empiro. The Court found that ,It interfered

<D (1878), 1 B.C., Pt. I, 101
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with foreign as well as with the internal trade of the country,
and in its practical effect would operate as an absolute pro-
hibition of intercourse with the Chinese. Referring to the
constitutional status of the province, the Court declared that
British Columbia did not stand in the same Dosition as Queens-
land, which had passed many laws against Chinese immigration.
It was not autonomous. "As the State legislature of Cali-
fornia stands towards the Congress of the United states, so the
local legislature of British Columbia stands towards the Parlia-
ment of Canada, and is restrained by the federal compact which
governs the Dominions." Queensland, on the contrary, was au-
tonomous, legislated solely and only for itself, was restrained
by no federal compact, and in its relative position towards the
British Empire was constitutionally on the same footing as the
Dominion of Canada. in conclusion, the Court ruled that
treaties were to be regarded as the highest and most binding

of laws, beyond any merely internal regulation which one of

the parties might make for the government of its own people,
for so far as concerned the matters to which they referred they
bound the people of both Powers, however dissim ilar in other

respects might be their institutions, customs or laws.

(i) The Chinese Regulation Act, 1884

Under s. 3 of the Act Chinese were required to pay $10
every year for a licence to live in the province. Section 5

fixed a penalty not exceeding $40 for omission to hold such a
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licence. One Wing Chong was fined $20 for such an offence.

A case was filed, and the Court declared the Act ultra vires

on the following grounds; "(1) it is an interference with the
rights of aliens, (2) it is an interference with trade and com-
merce, (3) it Is an infraction of the existing treaties between
the Imperial Government and China, and (4) it imposes unequal
taxation.” The Court further held that every person was en-
titled to be protected in the enjoyment of his property, not
only from invasions of it by individuals, but also from all

unequal and undue assessments on the part of the Government.®
(iii) The Chinese Immigration Act, 1884

This Act, purporting to be passed under s. 95 of the
British North America Act, recited that it was "expedient to
prevent the immigration of Chinese into British Columbia” and
made it unlawful for any Chinese to come into the province or
to assist in bringing in any Chinese, under heavy penalties.
When it was sent for approval, the Minister of Justice, having
regard to the condition of Canada at the time of the union of
the provinces, was of the opinion that the authority given by
s. 95 of the British North America Act was an authority to
regulate and promote immigration into the province, and not
an authority to prohibit immigration. Further, a law which

prevented the people of any country from coming into a provincel

(1) R. v. Wing Chong (a® s ), 1. B.C., Pt. II, 150.
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could not be said to be of a local or provincial nature. On
the contrary, It was thought to be one involving Dominion and
poasibly Imperial interests. In recommending its dis-
allowance, the Minister entertained great doubts as to the
authority of the Legislature to pass the Act, as it clearly
discriminated against the Chinese, and as it imposed great
penalties upon them coming Into British Columbia and upon those

who assisted them to come. The Act was accordingly disallowed.

(iv) The Chinese Immigration Act, 1885
This Act contained the same provisions as the disallowed
Act of 1884. It made sm all concessions to resident Chinese
who, upon proof of residence in the province for a certain
period, were to be granted a certificate exempting them from
the operation of the Act. When the Act was sent for approval
to the M inister, he disallowed it, remarking in his report that
the 1884 Act had not been disallowed on the ground of its un-
constitutlonality only, there being other grounds which were
thought sufficient and which rendered it unnecessary to express
a definite opinion respecting the powers of the Legislature to
pass the Act. He expounded the legal points involved, re-
ferring especially to the analogous section of the United States

Constitution, s. 8(3) of which provides that Congress shall

(1) Hodgins, op. olt., 1867-1895, 1092, 1093.

(2) Ibid., 1099-1101.
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have power to regulate commerce with foreign nations and among
the several States. It had teen repeatedly held by the Su-
preme Court of the United States that commerce undoubtedly

was traffic, but it was also something more. It was inter-
course. The Minister understood that the terms of the Ameri-
can Constitution had at all times been taken to include a
power over navigation as well as trade, over intercourse as
well as traffic. In American practice, this power extended
to commerce with foreign nations and anmong the several States.
In regard to foreign nations, the words comprehended every
species of commercial intercourse. No sort of trade or inter-
course could be carried on between the United States and an-
other country to which they did not extend. "Commerce" as
used in the Constitution was believed to be a whole, every part
of which was indicated by the term. He concluded that the
present Act was an interference with the power of Parliament
to regulate trade and commerce, and that it was a case in which
the ordinary tribunals could afford no adequate remedy for, or
protection against, the injurious which would result from al-
lowing the Act to go into operation. He felt himself obliged

to recommend its disallowance.
(v) The Immigration Act of 1900 and other Acts

Section 3 of the Act of 1900 prohibits Immigration into
British Columbia of every person who, when asked to do so,
should fail to write out and sign in the characters of some

European language a prescribed application. The educational
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test might in any ease involve translation from English into
any European language, and was therefore a very severe one.
It was disallowed for the reason that "as Parliament had al-
ready legislated with regard to the subject of immigration, and
had not seen fit to impose any educational requirement what-

ever, the Act seemed inconsistent with the general policy of

the law.” The M inister expressed the view that in cases where
foreign relations were involved, it was not at present desir-
able that the uniformity of the immigration laws should be in-
terfered with by special provincial legislation.~17

The Act (C. 34) of 1902 to "regulate immigration into
British Columbia” was also thought "inconsistent with the
general policy of the Dominion Government respecting immigra-
tion"; it involved questions of foreign relations and it was
therefore considered "inadvisable to leave it to its operation(.i
This Act repeatedly passed the provincial legislaturi’Hind was

(4)

repeatedly disallowed. The Act contained the same provi-

sions on each occasion, with alight differences of detail; in

(1) Hodgins, op. olt., 1899-1900, 134.
(2) ibid., 1901-1903, 80.

(3) In 1903 (C. 12), 1904 (C. 26), 1906 (C. 28), 1907 (C. 21a)
and 1908 (C. 23).

(8) Before its disallowance the Immigration Act of 1908 was
held by the Courts inoperative as regards Japanese (In re
Nakane, 13 B.C. 370) and other races generally (in re Singh.
13B.C. 477).
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that of 1904, for example, for the application form was sub-
stituted a dictation test in the characters of some European
language, of a passage of fifty words in length. The aim of
the Act is to limit the immigration of other Asiatics rather
than that of the Chinese, rrhose entry into Canada had been
severely restricted by the Dominion Act. As soon as an agree-
ment was reached with Japan in 1909 to limit the immigration
of Japanese, British Columbia abandoned its favourite but ill-

starred Act once for all.

40. The Chinese Immigration Act of the Dominion, 1885.»
A Canadian writer, W. 0. Sm ith,~ has written of the d iffi-
culties which the Chinese Imraigrant has to experience in try-
ing to enter Canada. The law excluded all Chinese except
certain specified classes. A Chinese immigrant had to prove
to the satisfaction of the authorities that he belonged to one
of these classes, or he wa9 excluded, while in the case of
Europeans. Japanese and others, It was for the authorities to
show that the immigrant was of a category to be excluded, fail-
ing which he was admitted. "This looks on the face of it a
discrim ination against the Chinese and it is no easy matter to
devise ways and means by which the Chinese may toe treated on
an equality or rather with less inequality with other races."

He suggests that if the law were altered so as to admit all

(1) A Study in Canadian Immigration (1920).
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Chinese except certain specific classes, as was the case with
other races, then the whole burden would fall on the immigra-
tion authorities to prove that the rejected were of the exclu-
ded classes. The discrimination is contrary to the Idea of
the equality of races in regard to immigration conditions.?
As regards the right of admission of those Chinese who
are British subjects, the existing state of the law assumes
the following proposition. British nationality confers upon
the holder the right to claim the protection of the British
sovereign. It does not entitle the holder to any rights or
privileges within any part of the Empire. He may claim the
right of entry in the absence of any positive law to the con-
trary, but a competent legislative authority of any part of
the Empire may by law restrict or deny that right of entry to
British subjects of Chinese or other oriental origin .*
Another w riter,~ dealing with the order of priority in
which immigrants have the right to be admitted into Canada,
shows that the Chinese come last. Being excluded by special
legislation, they stand altogether outside the scope of the
general Immigration Act which admits all except the prohibited

persons, while the Chinese Inmigration Law excludes all Chinese

(1) smith, op. clt., 156.

(2) Lefroy, "Exclusion from Canada of British subjects of Orien-
tal Origin", 15 D.C.K. 191.

(5) Angus, "Canada Immigration: the Law and its Administration",
A.J., XXVIII (1934), 85.
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except those who can substantiate their right to enter. The
combined effect of these two enactments is to reduce the right
of the Chinese to enter to a minimum.

The first Act to restrict and regulate Chinese immigra-
tion into Canada was passed on 20 July, 1885.~A7 It not only
made provisions for restricting the number of Chinese immi-
grants, but also provided a system of registration of and con-
trol over Chinese residents. Every person of Chinese origin
on entering Canada was to pay the sum of /50. But the duty
was adreo to be levied on any Chinese person residing or being
w ithin Canada at the time of the coming into force of this Act.
Every such Chinese who desired to remain must obtain a certi-
ficate of such residence. Exemptions from the payment were
made for (1) members of diplomatic corps or other governmental
representatives, their suite and their servants, consuls and
consular agents, and (2) tourists, merchants, men of science
and students who were bearers of certificates of identity.

It was especially provided that the word "merchant” was not tol

(1) C. 71. It was revised as C. 67 in 1886, and twice amended
by C. 35 of 1887 and C. 25 of 1892. In 1900 the Chinese Im-
migration Act (C. 32) was passed, repealing the preceding Acts.
It was amended by C. 5 in 1902 and repealed by C. 8 in 1903,
which again was revised as C. 95 in 1906. Several amendments
(1908, C. 14; 1917, C. 7; and 1921, C. 21) were made, and
they,, together with the principal Act, were repealed by the
existing Act C. 38 of 1923, which was in turn revised as C. 95
of 1927.
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be construed as embracing any huckster, pedlar or person en-
gaged in taking, drying or otherwise preserving shell or other
fish for home consumption or exportation. The carrying of
Chinese immigrants was limited to one for every 50 tons of the
ship's tonnage, with a penalty of £50 for each person carried
in excess.

A Chinese who desired to leave Canada with the intention
of returning, had to surrender his certificate.of entry or
residence and to receive in lieu thereof a certificate of leave
to depart and return. On presentation of the same, he was to
be refunded the entrance fee paid by him on his re-entering
Canada. penalties were provided for evasion of the Act as
regards the payments of duty by personating any other indivi-
dual or making use of a fraudulent certificate. The penal-
ties were either imprisonment not exceeding 12 months, or fine

c e e e . v3e m *+ v, frug. 20%0% \Aicm 2
not exceeding /500, or both.

The Act was revised in 1886 and amended by C. 35 of 1887,
which exempted "any woman of Chinese origin who is the wife of
a person not of Chinese origin". Such woman was deemed to be
of the same nationality as her husband. The amending Act
further provided that a person of Chinese origin might pass
through Canada by railway "in transitu® without payment of the
entry dues. The passage had to be made in accordance with
special regulations made by the Minister of Customs. The
railway company which undertook to transport any such person

was made responsible for keeping him in custody during the
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whole Journey. The 1892 Amendment provided for the registra-
tion of Chinese persons who were leaving Canada and intended
to return. The person so registered on his return within six
months was entitled to recover the entrance duty paid by him
a second time. But persons who left Canada under the provi-
sions of the repealed section, which fixed no time I|im it for
the return, must also return within six months from the pass-

ing of the Act.

41. The Act of 1900.- The words "Chinese immigrant"
were under this Act extended to mean any person of Chinese
origin, including one whose father was of Chinese origin. He
was to pay /100 on entering Canada irrespective of his alle -
giance. But children born in Canada of parents of Chinese
origin were exempt from payment. in addition, the exempted
classes included members of the diplomatic corps and consular
agents, merchants, their wives and children, the wives and
children of clergymen, tourists, men of science, and students,
who substantiated their status to the satisfaction of the Con-
troller, and subject to the approval of the M inister. Chinese
wives of foreigners and their children were deemed to be of
the same nationality as the husband and father respectively.
Any railway company which undertook to transport Chinese
through Canada and failed to comply with the transit regula-
tions or to take out such person at the designated port of exit,

was to pay a penalty of jf200e Persons registered as leaving
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Canada with the intention of returning, on tholr return with-
in twelve months were entitled to the refund of the tax.

In the oaae of Fong Song the Court held toy a majority
that the clause requiring registration on leaving was a direc-
tive provision merely, and did not extend to depriving the
regularly admitted Chinese of the status acquired toy due com-
pliance with the Act. An isolated and perhaps inadvertent
act of departure from Canada without giving the required no-
tice should not toe held to toe a forfeiture of the rights
aoquired.” Fong Song entered Canada in 1901 and duly paid
the tax imposed toy the Act. in 1918 he went to Blaine in the
State of Y<ashington, United states, and returned after three
weeks. He was arrested and convicted under s. 27 of landing
in Canada without paying the tax. His counsel contended that
having acquired a domicile in Canada, the accused was at liber-
ty to leave the country and return as he pleased. The opinion
of the majority of the Court was that toy going to the United
States, a country to which he was not entitled to go, and re-
turning therefrom, he did not "land” or "attempt to land" in
Canada without payment of the tax payable under the Act. The
accused, having regularly landed in Canada, was rightly en-
titled to toe in Canada. To derogate from the status so ac-
qguired the Court deemed a "great invasion of right" which would

"affront one in the application of the rule of natural justice,

(1) K. v. Fong Song (1919), 45. D.C.R. 78.
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tlia preservation of true international relations and the ob-
servance of international law."

(The dissenting judges, including the chief Justioe, held
the view that the word "lands" was used popularly in many
senses and among others in the sense of "arrives". [t was not
to be restricted in its meaning to tho landing from a ship,
but included entering in any other way. The Act was clearly
aimed at the restriction of Chinese immigration into Canada by
any means of conveyance. "Lands” therefore should include
"enters" or "arrives" in Canada from a place outside Canada,
and the accused was properly convicted of having landed In
Canada without complying with the Act. The learned judges
agreed that the leaving of Canada without reporting under s. 20
did not certainly constitute an offence, but went on to argue
that the effect of his not so registering was that he became
subject to the provisions of s. 27 on his return.)

Hardships were also experienced by Chinese passengers who
travelled through Canada in transit. The Canadian pacific
Kailway Company, acting under the threat of heavy penalties,
kept Chinese as prisoners. such detention by the Company was
held by the Court to be justified, for the Company was under a
statutory obligation to deport from Canada bonded Chinese pas-
sengers brought In by it for entry to the United States when

entry was refused there. ” The Court also held that a Chinese

(1) in re Lee San (1904), 1q. 3.C. 270.
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passing through Canada in bond in the custody of a transporta-
tion company, wa9 not allowed to change his destination to any
place other than that for which he had first contracted, al-
though both destinations were beyond the lim its of Canada.”
Nor had he the right to be liberated on habeas corpus in Cana-
da when he was refused by the American authorities the right

of entry into the United States.

42. The Act of 1903 and its Amendments.- The Act
raised the tax to /500, tut retained other provisions. It
was revised as C. 95 of 1906. The Court for the first time

ruled that a Chinaman not of the class absolutely prohibited
from entering Canada and not guilty of personation or other
frauds, who entered Canada without paying the entry tax, was
not guilty of an Indictable offence. Section 30 of the Act,
which declared that every person who violated any provision
for which no special punishment was provided, should be guilty
of an indictable offence, had not the effect of making the
entry a "violation" of the Act in the absence of an express
enactment prohibiting entry without payment of the tax. Sam
Shak, who had been convioted by a County Court of entering

Canada without paying the tax, was held by the superior Courtl

(1) in re Wing Toy (1904), 13 B.C. 172.

(2) chew v. The Canadian Pacific Railway Company 5
Que. 453.
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to be entitled to discharge, and the original conviction was
guashed.n ~

The Act was then amended in 1908, imposing penalties ex-
pressly upon Chinese persons who landed without payment of
the tax, or evaded any provisions relating to the payment of
tax, or made use of forged or fraudulent certificates or cer-
tificates issued to other persons. The penalty was now to
be deportation, in addition to fine or imprisonment. The de-t
ported person was to be carried to the port from which he
entered Canada. Another interesting case resulted from this
provision. A woman of Chinese origin entered Canada from
the United States, where she had lived for four-teen years.
She was convicted of entering Canada without payment of the
tax, and in pursuance of the Act she was ordered to be deported.
The American authorities refused to receive her and the immi-
gration o fficials proposed to deport her to China. This was
apparently contrary to the statutory provision. The Court
held thst there was no power under the Act to deport to a
country other than that from which the immigrant entered.(z)
This was remedied in 1923, when power was given to send a re-
jected Chinese immigrant to the place whence he came or to the

country of his birth or citizenship.”

(1) The King v. Sam Shak (1907), 4 E.L.R. 381.
(2) in re Wong Shee (1921), 30 B.C. 70.

(3) S. 16, C. 38, 1923.
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The regulations dealing with the exemption of students
were made stricter by this Act. Under the principal Act,
students who were unable to produce the requisite certificate
on entry, were entitled to a refund of the tax on the produc-
tion within eighteen months from the date of their arrival of
certificates from teachers in any school or college showing
that they had been bona fide students for at least one year.
This was amended so that a student of Chinese origin, in order
to have his tax refunded, had. on first entering Canada, to
prove his status as a student to the satisfaction of the Con-
troller by showing that he was entering Canada to secure
higher education in one of the approved universities or some
other educational institution, and afterwards to furnish satis-
factory proof that he had been a bona fide student in such
university for at least one year.

The Amending Act of 1917 exempted clergymen from taxation;
(their wives and children had already been exempted by the
Act of 1900). Students coming to Canada for the purpose of
securing a "higher education in any Canadian college or uni-
versity or other educational institution approved by the Minis-
ter"”, were also exempted. Any person admitted as exempt from
the tax, who ceased to belong to one of the exempt classes,
was required to pay the tax of /500. If he refused or failed
to pay the tax, he would be deported. Any person who was
believed to be illegally in Canada might be apprehended with-
out a warrant and charged before a magistrate. He was to be

deported unless he could prove his ri#it to be in the country.
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The Amendment (s. 7B) provided a special procedure for
the deportation of Chinese persons which differed from the
procedure prescribed under the general Immigration Act. A
Chinese Immigrant could now plead, before deportation proceed-
ings, that he was entitled to be tried under the provisions of
the Chinese Immigration Act. This gave rise to the question
of precedence and applicability of the tv/o Immigration Acts.

Under s. 79 of the Immigration Act C. 27 of 1910, all
provisions of the Act not repugnant to the Chinese Immigration
Act were applicable to persons of Chinese origin as well as to
other persons. Section 23 of the Act deprived all courts,
judges or officers of the power to review, quash, reverse, re-
strain or otherwise interfere with any proceeding, decision or
order of the M inister, or of any Board of Inquiry, relating to
the detention or deportation of any rejected immigrant on any
ground whatsoever unless such person wa9 a Canadian citizen or
had Canadian domicile. Now, could a Chinese be deported
forthwith by a Board of Inquiry under the general Act, or was
he entitled to a judicial review of his case, as provided by
the special Act governing Chinese immigration? In the case
of Jen Jang How. it was held that the position of a person al-
ready in Canada was different from that of one seeking admis-
sion. The deportation procedure under the Immigration Act had
no application to Chinese persons, for whose expulsion special
procedure had been provided by the Ohinese Immigration Act.

The history of this case is worthy of setting out at some

length. Jen, representing himself to be a student, was, upon
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payment of the statutory dues, allowed to enter Canada. Sub-
sequently, he was found working in a restaurant, was arrested,
and after a hearing before a Board of inquiry under a. 33(7)
of the Immigration Act, he was ordered to be deported as a
labourer not entitled to enter Canada at that time under an
Order-in-Council (P.C. 1183). Jen applied to a court of
first instance, which decided that the Chinese Immigration Aot
was not a code governing the entry of Chinese into Canada, but
was an Act imposing additional conditions upon persons of Chi-

nese origin entering Canada, over and above the conditions re-

guired of all immigrants, which conditions were contained in
the Immigration Act. In fact, the Court declared, it was put
beyond question by s. 79 of the Immigration Act. Thus it

held that a Chinese person may be deported under the general
Act. The Board of Inquiry having jurisdiction, it was not
open to the Court to review the proceedings.” On appeal
the Court reversed the decision for the reason that the Chinese
immigration Act”"2) had provided a clear procedure for deporta-
tion of a person of Chinese origin, and that the repugnancy
clause in the Immigration Aot disentitled the immigration au-
thorities from invoking the procedure under that Act against

a Chinese person who had gained admission into Canada The

(1) in re Jen Jang How ('1>'<)), 2 K.'s.R. 844,
(2) S. 7B; C. 7, 1917.

(3) m re Jen Jang How (1919), 27 B.C. 294.
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appellant therefore had a rigit to a judicial inquiry under
the Chinese Immigration Act, and to be tried before a magis-
trate. The special Act was to prevail over the general Act:
"the appellant having gained admission to Canada under the
Chinese Immigration Act”, the argument runs, ”"can be deported,
if at all, only under its provisions. The Act provides clear
and explicit procedure for deporting a person of Chinese origin
who may be law fully in Canada. That procedure is quite dif-
ferent to that invoked in this case, founded as the latter is
on the provisions of the Immigration Act, which by s. 79 is
only to apply to Chinese immigration when not repugnant to the
provisions of the Chinese Immigration Act.”

The 1921 Amendment Act, C. 21, made the decision of the
M inister as to claims of exempt classes entering Canada for
exemption from the tax "final and conclusive”, while, under
the original Act, assistance and intervention might have been
obtained from the courts. The Board of Inquiry, appointed
under the Immigration Act of 1910, was given the power to de-
port Chinese found to be illegally in Canada. The position
of Chinese before both admission and deportation proceedings
was now assimilated. They came under the provisions of the
general Act, which in both instances were not repugnant to the
Act governing Chinese immigration. The definitions of pro-
hibited persona in the Immigration Act were also made applic-

able to the admission of Chinese. A Chinese person registered

(¢D) in re Lee Him (1905), 15 b .C. 163.
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as leaving Canada with the intention of returning was to have
his tax refunded if he returned within two years. But an un-
registered person would be subject on his return to the tax of
/500 as in the case of a first arrival.

A case was soon filed to interpret the amended Act. In
a habeas corpus proceeding it was contended that the applicant
seeking admission to Canada and being a Chinese, was not in
the same position as any other party. In other words, the

Chinese Immigration Act of 1906 gave such applicant an advan-

tage over other immigrants. He should be entitled to the pro-
tection of the courts against arbitrary decisions. But
the Court ruled otherwise. in delivering the judgment Judge

Macdonald ruled that if the Chinese Immigration Act were to
be considered as the only code or statute governing entry of
persons of Chinese origin, it hardly needed to be mentioned to
show the position in which matters would stand. The general
Im migration Act, however, also applied to the case, and s. 7
of the Chinese Immigration Act, 1906, had boon amended by the
gtatuto of 1921, empowering the Board of Inquiry to order de-
portation, so that no distinction now existed between the
entry of a Chinese person and of any other person seeking to
land in Canada. He admitted that there might be some strength
in the claim of a party who had been admitted to Canada under

the Chinese Immigration Act to invoke its provisions as a

(€D in re Wong Sit git (1921), 61 D.L.R. 475.
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protection, but. while seeking admission at the frontier, all
Immigrants were in the same position. They all came within
the provisions of the Immigration Act, and s. 25 of that Act
prevented the Court from reviewing, constraining or otherwise
interfering with the deoision that mignt be made by a Board

of inquiry concerning the application of any person to enter
Canada.

It was established, however, that the Court may interfere
with the decision or order of the Board of Inquiry if the
Board had not acted judicially, but merely on instructions from
Ottawa, in ordering the deportation of a Chinese. The Court
would be bound to grant an application for a writ of habeas
oorpus in such cases. But when the Board gave evidence to
show that they did perform their functions in a judicial manner,
and that at any rate they were not influenced by any directions
from Ottawa, the Court would not hold in the absence of evi-
dence to contradict them that they had not acted judicially. ")

The courts, then, were deprived of the jurisdiction to
review or interfere with any decisions of the Minister or of
the Board of Inquiry unless the person concerned was a Canadian
citizen or had a Canadian domicile. The term "Canadian citi-
zen" as defined by the general Act means (1) a person born in

Canada, (ii) a British subject who has a Canadian domicile,1

(1) in re Jung YIlng (1921), 3 W.W.R. 194.
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and (ill) a parson naturalised under the laws of Canada. "Do-
m icile" is the place in which a person has his present home,

or in which he resides, or to which ho travels as hi3 place of
prosont permanent abode and not for a mere special or temporary
purpose. Canadian domicile may be acquired by a person having

his domicile for at least three years in C an ad a.ABritish

subject acquiring Canadian citizenship by residence or natura-

lisation in Canada, w ill lose his citizenship by residing out-
side Canada for one year or more and w ill be denied re-admission
into Canada. Furthermore, such domicile gives only a personal

right, and the domicile acquired by, e.g., a Chinese father
cannot be appropriated to his son. In the case of Wong Susy
Mong”"”™ the Board of Inquiry refused to admit a Chinese boy
twelve years of age whose father was a domiciled merchant in
Canada. The Board ordered him to be deported as a prohibited
immigrant under P.C. 1202, 1919, prohibiting the landing in
Canada at the ports of British Columbia skilled and unskilled
labourers, a renewal of the Order-in-Council of 8 December,
1913. The Supreme Court declined to review the order of the
Board, holding that it has no such right, for domicile confer-
red only a personal right and the domicile acquired by the

father could not be appropriated to his minor son who lived a ll

his life in China.l

(1) immigration Act, 1910, s. 2(d) and (f). flow in order to
acquire Canadian domicile a person must have his domicile in
Canada for at least five years.

(2) (1921), 61 D.L.R. 351.
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43, Tha Chinese Immigration Actf 1925.- This ACt,
though retaining many provisions of the repealed Act, has ef-
fected significant changes in the position of the Chinese.

The entry into Canada of persons of Chinese origin or descent,
irrespective of allegiance or citizenship, is now confined to
(a) members of the diplomatic corps or consular agents, (b)
children born in Canada of parents of Chinese race or descent,
and (c) merchants as defined by the regulation and students
coming for the purpose of attendant at any Canadian university
or college (s. 5). But, a person shall not be deemed to be

of Chinese origin or descent merely because his mother or his
female ancestors are or were of Chinese origin or descent (s.
2(e)). Merchants and students must substantiate their status
to the satisfaction of the Controller, subject to the approval
of the M inister, whose decision shall ba final and conclusive.
All Chinese other than the classes mentioned in (a) and (b)
and those persons who have registered for a temporary absence,
can enter Canada only at the ports of Vancouver (s. 7). The
number of Chinese to be carried on each ship is limited to one
for every 250 tons of the ship's tonnage (s. 19). Persons
over 15 years of age, physically capable of reading, who can-
not read the English or the French language or 3ome other
language or dialect are among the prohibited classes (a. 8(n)).

An appeal against the decision of the Controller may be taken
to the Minister within 48 hours (s. 12) and no court or judge

shall have jurisdiction to review any order or decision of the



201.

Minister or Controller relating to the status, condition, ori-
gin, descent, detention or deportation of any person unless he
Is a Canadian citizen or has acquired Canadian domicile (s. 38).
A certificate shall he delivered to any immigrant who has
been permitted to land (s. 17). Chinese already resident in
Canada are required to register within twelve months after the
coming into force of this Act (s. 18). Persons leaving Cana-
da with the Intention to return may register with the Control-
ler and shall be entitled to re-enter (s. 24(1)). Unregis-
tered persons and persons who did not return within two years
after registration shall be treated as in the case of a first
arrival (s. 24(2))." Residents of Chinese origin or descent
may continue to reside in Canada, but any person who was, sub-
sequent to 25 July, 1917,~7 admitted without paying the /500
tax because of his being a merchant and who has ceased to be-
long to such class, shall pay the sum of /500 or he shall,
Ipso facto, forfeit his rigfit to remain in Canada (s. 27).
Any other person admitted under this Act who ceases to belong
to any of the admissible classes, unless he is a Canadian citi-
zen, shall forfeit his right to remain and shall be deported

(s. 27(2)). tfhe Act was revised as C. 95 in 1927.

N The period of absence which is allowed has been extended
to four years: P.C. 3173, 29 December, 1931,

(2) The date of the passing of the Amendment Act C. 7, 1917.
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Findsoer,  They were fetained ot exanminet by the Controller,

ehe found that they aad Teft Canada without registering
L)oand nad reterned o Conede contrary to

the provisions of se0 & and T whieh provided that Chinese
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pnter elsewhere than ot the porty of Vantowver or Vittoria,

Ehatever right ¢
they Lot thedr fondeile, eng the appellonty bet Tost it. A
fomieile of ehoiee way Lost owhen the inteation to reside i
Coang o residence there ceased tooprist,
bout oregistering Ut oand a0t being ot the
Cone right te ore-enter Cangte, The 01
bedr leaving Canada i sueh circumstantes

It

They Teft Canede wit
prenpted classes, A
t

s
Was that they ceased to intend tooreside 0 Canade, When,

(1) In re Yee F0O (1925), 2 D.L.R. 113.
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judge Huleck further roled that s 120¢2) nade ot Inpery-
tive thet the Controller showld adjowrn the bearing for forty.
PO boury T e way ot satistied on o preliminary hearing
Phat some person was oot entithed to temalr i Canada, and

titled toomeke the order, Sevtion 38 000 ot deprive the

SEry g proper. The ebfective controel of dnmipration vegted

prginery teibenals were not bount to follow th¢ usual rules
00y ortinary tourty of [UStIlt and that

for the deportation of & persen who gither "4y entered I

remains 11 Canate’, the Controller erercised puners conferred
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ERTeh reversed the orger, and restored the oorder for feportie

Cowhe, e adjourning the hearing, allowed he
Coopo ashore without any Geposit of money &5 secvrity for her
peturn puersuant teoso LEoof the Aot o the abjoeurned hetr
g e order was nade for ber deportation,  The girl appealed,
pleading that sae hat been “lended’ and that the Controller
bed ne omore power toomeke the order.The Court ogdmitted e
pastake of the Controllervy foilore to odtemm secerity o

() 1i1n re Low Hong HIng (1926), 3 D.L.R. 692.
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t

anded aim ant issued the certifioat

et Controller b
:

n
:
ple could not re-open the

Seeond dnguiry. The proevisions of v T, under the authority
cEownieh the Controller professed o bave woted, referred only
boopersons o ceased to b of the exempt classes after af-

pissien ant did o vet oapply teoa opersen whe bad been Law ety

L) i e Lee Chew Thag (LR2T), 30 8.0 141,
1] ex parte Chin Saack (L920), 0L TTH,
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landed,  Fraed does oot onulhity the enteytoseid the Court,
TUoenables o judge tooset it sty iy a0t the
CEEAE to enter that 05 o fnoquestion,Itois the right b
(et | R
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The non-observance of a Controller to hold an examination
as required by s. 10 ha3 also teen held to be no ground for
the Court to intervene; "as the immigrant had failed to satisfy
the Controller as to her identity, no further examination was
necessary". It was re-asserted that the Controller was not
bound by the same rules of evidence and procedure as were re-
quired in the ordinary courts of justice. The provision iIn
the Act of forty-eight hours adjournment was merely directory,
the immigrant did not rant counsel and no injustice was being
done. ® It is apparent from these decisions that the es-
tablished practice is nor that the Court will interfere with
the decision of the Controller or Minister solely on the ground
that there has been a violation of the essentials of justice

or a lack of jurisdiction.‘(2‘I
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Chapter XII1I.

AUSTRALIA

44, The Case of Chun Toong Toy«- Before proceeding
with the legal position of Chinese under the Federal immigra-
tion Act of 1901, special mention must be made of the case of
Chun Teong Toy and the ratio decidendi of the privy Council
judgment* We have seen how the supreme Courts of both Vic-
toria and New South Wales had ruled that o Chinese was entitled
to land on payment of the £lo poll tax, and that the action of
the Government In refusing to accept the statutory tax and re-
straining the Chinese immigrants who were ready and willing to
pay the tax, .from landing, could not he justified. Leavo to
appeal to the Privy Council was refused hy the New South Wales
Court, hut the Government of Victoria succeeded in obtaining
such leave.

The Privy Council ruled that the decision of the Court
below was untenable on two grounds. According to a liberal
interpretation of the statute, the Collector of Customs was
under no legal obligation to accept payment tendered by the
master on behalf of any immigrants, nor when tendered either
by or for any individual immigrant. Although by s. 3 of the
Victorian Chinese Act, 1881, a Chinese immigrant had no legal

right to land in the colony until a 3Um of £lo had been paid
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for him, their Lordships were unable to concur in the construc-
tion that a licence to land was intended to be given to any
Chinese immigrant provided he paid £10 on landing. The mani-
fest object of the code, declared the Council, was to prevent
an excessive number, or what the legislature thought to be an
excessive number, of Chinese landing in the colony, and not
merely to impose a tax on those who were desirous of entering
it. A consideration of the several provisions would render
it clear that this was so. Where the master of a vessel had
committed an offence by bringing a greater number of Chinese
into the colony than the statute allowed, he could have no
right to require the Collector of Customs to receipt payment
in respect of such immigrants, and thus to further the purpose
for which the unlawful act was comnitted.

Upon international grounds their Lordships also observed
that an alien had no legal right enforceable by action to
enter British territory. "Circumstances may occur in which
the refusal to permit an alien to land, mi#it be such an in-
terference with international comity as would properly give
rise to diplomatic remonstrance from the country of which he
was a native, but it is quite another thing to assert that an
alien, excluded from any part of the British dominions by the

executive government there, can maintain an action in a British

Court."nM1

(1) musgrove v. Chun Taong Toy (1891) a.C. 272.
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The statute was indeed enacted not for the purpose of
collecting revenue, but, by erecting a tax barrier, to hinder
the immigration of Chinese. A Chinese immigrant must pay
£10 in order to gain admission, and the master of a vessel
must undertake not to carry Chinese passengers in excess of
the proportion of one for every hundred tons of the ship's
tonnage. If an immigrant fails to pay the poll tax, he is
excluded. If the master fails to observe the tonnage limi-
tation, he will be fined. ~ ~ Each party has his duty to per-
form, and the passengers are not in a position to require that
the master shall not carry them in excess of the tonnage
limit, which they might havt> no means of ascertaining. In
the absence of the provision that a vessel carrying Chinese
immigrants in greater number than allowed by the statute,
would be forbidden to land her passengers, in addition to the
payment of a fine of £100 for each Chinese carried in excess,
the Chinese immigrants could rightly claim admission after
tendering the tax. The fact that the roaster of the "Afghan”
had Indeed been offered the alternative either to pay heavy
fines or to take tire Chinese away, N indicated that the pas-
sengers would be allowed to enter if the master were ready to
pay the fine.

As to the second point, it is admitted that an alien haa

no enforceable legal right to enter the territory of another

(1) see supx*a, §®v>0.

(2) of. Willard, op. clt.. 84; Campbell, op. clt., 71.
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State. The territorial government may exclude him upon what-
ever grounds it thinks fit, although diplomatic interposition
may be exercised on his behalf by the country to which he owes
allegiance. But the position will be different if the execu-
tive government were sued for its failure to fulfil the exist-
ing laws governing immigration. An administrative order can-
not displace lavr, which the government, as well as the indi-
vidual, is in duty bound to observe. The injury done to an
alien by the administrative branch of a State in refusing him
permission to land, while the law only imposes a £10 tax for
such admittance, amounts to a denial of justice which would
constitute an international delinquency and not "an interfer-
ence with international comity.” it is but natural for the
alien to resort to the courts for redress before appealing to
the home government. The Privy Council admitted likewise

the propriety of a diplomatic remonstranoe in such oases.

The Victorian Government, although in present-day circumstances
it is politically immune, is in law answerable to the courts

under the provisions of the Constitution.

45, The Immigration Restriction Act, 1901-1932.- As
used in Australia, the dictation test in a language selected

by an immigration officer is believed to be unique. Under
the provisions of the Canadian Act, the language for the

reading test is selected by the Immigrant.» ~ The Australianl

(1) S. 8(n), Chinese Immigration Act, 1923, C. 38.
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dictation is thus not a test of fitness for admission, but a
most flexible method of exclusion. Recourse to Gaelic was
said to have been had with success to exclude undesirables of
unusual linguistic attainments .~

The Act has been made more drastic and prohibitive by the
construction of the courts from time to time, widening the
power of the Commonwealth in the matter of restricting irnrni-
gration.' ' It has been settled that neither the rules of
nationality nor the rules of domicile are applicable to test
the question whether a person entering the Commonwealth is an
“Immigrant” who shall be subject to the Act, or an ﬁlgs‘tmlian
"coming home”, exempted from its provisions. "

The Immigration Restriction Act No. 17 of 1901 defines a
"prohibited immigrant” as, among others, "any person who, when
asked to do so by an officer, fails to write out at dictation,
and sign in the presence of the officer a passage of fifty
words in length in an European language directed by the offi-
cer" (s. 3(a)). it exempts (e) persons accredited to the

Government of the Commonwealth, or (h) any person possessed of

(') Charteris, Australian Immigration Laws and their Working
(1927), 4, 5.

(2) <cf. Moore, "The Immigration Power of the Commonwealth",
I1- <1928>» 1*

(3) Quick, Legislative Powers of the Commonwealth (1919), 512.
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a certificate of exemption, signhed by the Minister administer-
ing the Act, or (n) any person formerly domiciled in the
Commonwealth, or (m) the wife and children under 18 accompany-
ing the husband and parents who are not prohibited inmigrants
(s. 3). The dictation test may oe applied to any immigrant
who has evaded an officer or entered the Commonwealth at any
place where no officer is stationed (s. 5(1)), and to any im-
migrant within one year of admission (s. 5(2)). Every pro-
hibited immigrant entering or found within the Commonwealth
in contravention or evasion of the Act, shall be guilty of

an offence and liable to imprisonment for not more than six
months, and in addition to or substitution for such imprison-
ment, to be deported (s. 7). The master of a vessel is
liable to a penalty not exceeding £100 for each prohibited
immigrant entering the Commonwealth contrary to this Act.

But in the case of a prohibited immigrant who is of European
race or descent, no penalty shall be imposed. The Act has
been several times amended.?

The words "an European language"” in a. 3(a) were replaoed
by "any prescribed language” In the 1901-1905 Act, to soothe
the susceptibilities of oriental nations. But no regulations
have been drawn up prescribing any language, so that the pro-

visions of the original Act are still de factoin force. The

(U By Hose= 17 and 19 of 1905, No. 25 of 1908, No. 10 of 1910,
No. 38o0of 1912, No. 51 of 1920, No. 47 of 1924, No. 7 of 1925.
No. 56 of 1930, and No. 26 of 1932.
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amending Act also omitted paragraphs (m) and (n) of 3. 3, with
the result that formerly domiciled persons and the wife and
children of persons who are not prohibited immigrants can no
longer be admitted without being subject to the language test.
Any person who has resided in Australia for a period of five
years may apply for a certificate on departure exempting him,
if he returns, from the test. But the offi(t:er may withhold
the certificate without assigning any reason. The master of
a vessel in which a prohibited immigrant, or a person who
later becomes a prohibited immigrant, comes to the Common-
wealth, shall provide a passage for him to the place whence
he came. The master shall also pay a reasonable sum for the
cost of his keep and maintenance while awaiting deportation.
A special arrangement was made in 1912 admitting Chinese
students and merchants to the Commonwealth for* certain limit-
ed periods. Among other conditions, a student in order to
be admitted must not be engaged in any calling or occupation
other than of an approved nature for pay or to obtain means
of supporting himself. The term "merchants' shall mean only
persona engaging in promoting the wholesale overseas trade
between China and Australia, and is not to be understood as

including retail shopkeepers, hawkers and labourers.

(') Awustralian Parliamentary papers, 1912, m
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46. The Dictation Test.- In the case of Christie v.
Ah Foo”™ ~it was held that in order to obtain a conviction
under s. 3(a), it was essential that a coherent and continuous
passage of fifty words, neither more nor less, should be dic-
tated. Proof by the officer that he stopped after reading
out ten words, being satisfied that the immigrant did not
understand what was being read to him and had not attempted
to writs any of the ten \vOrd3 dictated, was not sufficient.
In a later case, when in a dictation test the defendant said
that he could not write it, the passage was then not read to
him by the officer, the test was held not to have been proper-
ly put so aa to make the defendant a prohibited immigrant.
The Court ruled(z) that where a criminal offenoe was created
by statute, gach fact or circumstanoe constituting Epi offence
must be strictly proved. The deféndant’s adnﬂssion,.by worda
or conduct, could not dispense with the observance by the
officer of some preliminary which the Act made a condition
precedent to the arising of the offence. In Chla Gee v.
Martin the Court re-affirmed the practice that it was for the
officer and not for the immigrant to select the passage for

(3)

dictation.

(1) (1904), 29 V.L.R. 533.
(2) potter v. Mlnahan (1908), 7 C.L.R. 277, at p. 301.

(3) (1905), 3 C.L.R. 6409.
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As to the application of the dictation test, it has been
settled that the test may be put to any immigrant who has en-
tered the Commonwealth within twelve months of entry, hut in
the case of an immigrant vho has evaded an officer it may be
applied at any time.~ ~ a member of the crew who deserted
from a vessel and was absent from a muster of the crew was
held to be an immigrant who had evaded an officer withinthe
meaning of s. 5(1), and the test was lawfully put to him al-
though it was put more than twelve months after his entry.
The time limit within which a dictation test may be applied
to any immigrant entering the Commonwealth (and not evading
an officer) was extended to two years in the 1910 amendment,
to three years in the 1920 Act, and to five yearsin the Act
of 1901-1932. Thus a Chinese, lawfully admitted to the coun-
try, may be expelled within five years after admission by the
application of the test.

A certain Ah Mook, who claimed to have been in Australia
for 35 years, was charged es an immigrant and required to pass
the dictation test, whioh he failed to do. Ho was also held
to have entered the Commonwealth within three years before
failing in the dictation and was therefore a prohibited immi-
grant offending against the Immigration Act, 1901-1920. The

magistrate dismissed the case for the reason that although

(D Li Wan Qual v. Christie (1906), 3 C.L.R. 1125.
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there was evidence that the defendant failed to pass the teat,
there was no evidence that he entered the Commonwealth within
three years. On appeal, the Higher Court ruled that s. 5(3)
clearly provided that the averment of the prosecutor that the
defendant was an immigrant and had entered the Commonwealth
within one year before failing to pass the dictation test,
should be deemed to be proved in the absence of proof to the

contrary by the personal evidence of the defendant either with

or without other evidence. This exactly met the circumstances
of the case and the appeal was allowed.” This "personal
evidence" as required by the 1920 amendment shall include a

definite statement as to the dat9 and place of his arrival in
the Commonwealth and the name of the vessel by which he travel-
led to Australia.

In a similar ease”™ the Court held that the Parliament
of the Commonwealth had power, under s. 51 (XXVII) and(XXXDC)
of the Constitution, to cast upon a person charged with being
a prohibited immigrant found within the Commonwealth, the
burden of proving that he was not an immigrant as well as that
he had not evaded a customs officer. The provision of a.
5(3) of the Act of 1901-1925 that in any prosecution the aver-
ment of the prosecutor that the defendant is an immigrant who

(a) has evaded an officer, shall be deemed to be proved in2

(1) Gabriel v. Ah Hook (1924), 34 C.L.R. 591.

(2) Willramson v. Ah On (1926), 39 C.L.R. 95.
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the absence of proof to the contrary by the personal evidence
of the defendant, Is therefore valid. These alterations,
though made after the year 1911 when the accused was alleged
to have entered the Commonwealth, were held to be a matter of
mere procedure and therefore retrospective, that Is to say,
applicable to facts which took place before the alterations.”

Ah On was found in Perth, Western Australia, in May, 1926, and

failed to pass the dictation test. There was no proof that
he had evaded an officer. Thera was also no "proof to the
contrary" of the averment. The magistrate in the Court of
petty Sessions, acting on the decision In Ah King v. Hough, &25

that the Immigration Acts were not retrospective, dismissed
the complaint. Williamson, an officer of the Customs, then
appealed. Knox, C.J., in a dissenting judgment, said that
the provisions of a. 5(3) were invalid because they were not
within the competence of Parliament. Parliament had not con-

fined itself to saying that "an immigrant” who was charged2

(1) per Higgins, J., ibid., 122. Rich and Starke, JJ., ruled
to the same effect but on different grounds. They concluded
that these provisions had no retroactive operation at all.

The defendant entered the Commonwealth in 1911; at that time
g. 5(1) under which he was charged (as having evaded an officer)
was in force. Further, the complaint in this case was made
on 15 May, 1926, and at that time s. 5(3) and (3A) were in
force. These subsections referred to prosecutions - legal
proceedings - and not to the entry of persons into the Comnon-
wealth. ~In this case it wa9 therefore unnecessary to discuss
the rule that enactments dealing with procedure applied to all
proceedings whether commenced before or after- the passing of
the Act. The proceedings here in question were in fact com-
menced after the passing of s. 5(3) and (3A) and necessarily
fell within their terms (p. 129).

(2) (1926), 28 W.A.L.R. 95.
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with evading an officer must prove that he had not done so,
but had enacted that "any person” whatsoever who waa charged
with the offence must show in the way directed above that he
was not an iranigrant and that he had not evaded an officer.
The Constitution, by s. 31 (XXVIIl), authorised Parliament to
deal with immigrants, but it had attempted to bring within

its net all those who did not prove in the prescribed way that
they were not immigrants. This was a demarcation of power
beyond that allotted by the Constitution. The respondent also
contended that s. 5(3) and (3a) defining how "proof to the
contrary"” by personal evidence shall be deemed to have been
given, were not procedural provisions, or that they were not
within the class of provisions which were retrospective, for
they changed the methods of proof for the purpose of oonvic-
tion. On their proper interpretation, he maintained they
could only apply to persons who came into the Commonwealth
after they had been enacted.

The decision has been modified in a recent case”™ where
the Court ruled that the provisions of s. 5(3) and (3A), being
expressly confined to prosecutions under s. 5(1) and (2), which
appeared in their present form only after 1924 (No. 47), oould
relate only to immigrants charged with the evasion of an offi-

cer, whose offence is alleged to have been committed after the

(1) Ah Yon v. Gleeson (1930), 43 C.L.R. 589



222

date of the passing of the 19 Act. Where an immigrant
whose entry into the Commonwealth was alleged to have been
"about 1906", when the original s. 5(1), providing the dicta-
tion test for any immigrant who has evaded an officer, was in
force, an immigrant could not be convicted, in the absence of
proof that he had evaded an officer, The defendant, there-
fore, being found in March, 1930, and having failed to pass

the to81, but alleging that he had been in Australia before

Aid *3%idle ti:vr . K Jr rhi* j1.' « &Ree1*?, 'ev  j-n<H% CiO'ir~
1924, could only be dealt with according to the repealed pro-
b: : ' (mm vy s, (Jo

visions of s. 5(1) of the Act of 1901-1908, and suoh repeal

would not affect their previous operation.”~"

47. The Definition of an Immigrant.- Every Chinese
-nitte m ¢ ' >3 e = M

immigrant entering or found within the Commonwealth is subject
to the provisions of the Immigration Act, He may be required
to pass the dictation test, failure in which makes him a pro-
hibited immigrant liable to Imprisonment and deportation.

The question whether a person is an immigrant or not is there-
iy Cemetw Ly VRV e Twe  vve  1vb A7 g g

fore material to his right both of entry and of remaining in
Australia, and may te raised at any time. N ationality and
domicile may be adduced to prove that the person seeking ad-

mission is not an immigrant. They are evidentiary facts of

more or less weight in certain circumstances, but they are not

(1) Ah Yon v« Gleeson (1930), 43 C.L.R. 595-596.



the ultimate or decisive considerations before Australian law.
The interpretation of who is an immigrant within the meaning
of the Immigration Restriction Act has not been free from am—
biguity. It was first held that. In its ordinary meaning.l
immigration implied leaving an old home in one country to
settle in a new home in another country, with a more or less
defined intention of staying there permanently or for a con-
siderable time.” In Chla Gee v. Martin the High Court held
that in order to prove that a person entering the Commonwealth
is an "immigrant” it is not necessary to prove that he intend-
ed to remain In the Commonwealth for any definite period.

"The test is one to be applied on entry, and the question
whether a man is an Immigrant must be a matter capable of
being determined then and there. Xt would be reducing tiie
Act to nullity if it were held that the test of whether a man
were an immigrant or not was to be some intention the Common-
wealth authorities might have no means of discovering.

The term »immigrant« is clearly satisfied by the act of coming
into the Commonwealth.In Ah Yin v. Christie it was
again held that any person who sought to enter the Comnonwealth
from abroad was prima facie an immigrant. The word involves

the idea of coming into a country or region from a former2

(1) Ah $0E00] v. Lindborg (1906), V.L.R. 332.

(2) (1906), 3 C.Tj.it. 654.
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(1) (1907), 4 C.L.K. 1432-1437.

(2) potter v. lll1i0t1 (1908), 7 C.L.E. 277.
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In construing the term "immigrant”, the doctrine of domi-

cile is of more Importance than that of nationality. Minahan
was the illegitimate gon of a British mother and a Chinese
father, who took him to China in 1882. Apart from the fact

that he wae born in Victoria, he v/ias held to have his original
home in Australia, tho mother's domicile. Therefore his re-
entry into the Commonwealth in 1908 was "coming home” arxi he
vms not an immigrant. in Donohoe v. Wong Sau”™l1”™ a Chinese
woman, born in New South Wales of naturalised British parents
belonging to the Church of England and marriod to a domiciled
Australian of the Chinese race, was held to be an immigrant
on her return in 1924 to the country which she had left in
1889. The Court lulod that the mere fact that a person was
born in Australia did not prevent his being an immigrant with-
in the meaning of the Act whenever, after an absence from
Australia, he desired to come back there. The respondent
was not a member of the Australian community when she entered
the Commonwealth and therefore was not in point of fact coming

back to Australia a3 to her home.

48. The Question of Domicfelle.-

(1) Evidence of Former Domicile

By virtue of the provisions of s. 3(n) of the Immigration

Al 1901, Chinese persons formerly domiciled in Australia

(1) (1925), 36 C.L.R. 404.
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were exempted from the class of prohibited immigrants. They
could not be kept in custody for being prime facie prohibited
immigrants or for failing to satisfy the Immigration O fficer
of the fact of such domicile when no ore appeared to show cause
why they should be so kept. The O fficer was bound to act
reasonably in accordance with the evidence adduced and his con-
duct must be subject to control by the Court.” In Chow Chin
v. Martin the Court also held that if the appellants had satis-
fied the proper Officer that they had been formerly domiciled
in the Commonwealth, they were entitled to come back and could

(9)
! The

not be convicted of being prohibited immigrants.
Court regretted that they had not asked for an adjournment in
order to tender evidence to the O fficer. But as the Court
could only deal with convictions, it could not but declare

that the convictions were technically ri$at.

(ii) Derivative Domicile

This has been held to confer no political status. Through
the acquisition of a domicile by a Chinese father, his minor
sons may take a derivative domicile. But such derivative or
legal domicile confers no right upon an alien to enter another

country.” The application of the law of domicile has been2}

(1) The King v. Lindbergh (1905), 3 C.L.H. 93.
(2) (1905), 3 C.L.R. 654.

(3) Ah Yin v. Christie (1907), 4 C.L.R. 1428.
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confined to the determination of questions of civil status,
guestions of capacity to contract marriage, and questions of
succession to personal property. The rintit of an alien to
claim admission to a foreign country depends upon political
and not civil status. The Court further declared that per-
mission given to a person to enter a country did not neces-
sarily imply permission to his wife and children to enter the
country. The whole tenor of the principal Act went to show
that the privileges it conferred in allowing persons to enter
the Commonwealth were merely personal and did not extend be-
yond the person of the immediate recipient.

A Chinese came to Australia in 1898, leaving his wife in
China, and remained in Melbourne for about six years. in
1904 he went back to China at the call of filial duty and
again came to Australia in 1912, still without his wife. The
Court found that he had not abandoned his Chinese domicile of
origin and that there was no evidence of hi3 having acquired
an Australian domicile before he went to China in 1904. He
vias therefore a prohibited immigrant, having failed in a dic-
tation test.” Prom this decision it is clear that the
right to admission depends on domicile in the legal sense of
the term and not on bona fide residence merely. The provi-

sion of s. 3(n) which exempted persons formerly domiciled in

(1) Ling Pack v. Qleeson (1913), 15 C.L.R. 125.
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Australia from the language test and which was in force when
Ling Pack left Australia in 1904, is not to be taken as a
guarantee of the vested rights of those who have once been in
Australia. It assures the ri$it of re-entering Australia to
those persons only who have maintained a permanent abode in
the Commonwealth and who, as the successive interpretations
of the power to restrict legislation show, can never be deemed
to fall under the category of an immigrant.

But it has also been decided that the fact that a person
has been convicted under the Act of being a prohibited immi-
grant is not, on a subsequent prosecution of the same person
for being a prohibited immigrant found on a subsequent occa-
sion within the Commonwealth, evidence that he Is then a pro-
hibited immigrant.”® There are several categories under
which a person may be charged as a prohibited immigrant. Some
are of a temporary nature. Unless the facts could be proved
to be continuing facts affecting the status of a person charged,
a conviction for being a prohibited immigrant is not in the

nature of an adjudication of status.

49. The Question of Nationality.- In early colonial
Acts Intended to exclude Chinese immigration, exceptions were
made either of all British subjects or of all Australian-born

Chinese. But under the Federal Act more weight is laid upon

() Bainv. Ah Kee (1914), 17 C.L.K. 433.
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the doctrine of domicile than on that of nationality. The
Immigration Kestriction Act i9 taken admittedly to exclude
British subjects who may come from other parts of the Empire.
It also excludes British subjects born in Australia for the
reason that there is no Australian nationality as distinguish-
ed from British nationality. Under s. 5 (XXVII) of the Con-
stitution, the Commonwealth Par[iamgnt has power tom(te?cludeJle .
immigrantst whether aliens or not. That it may determine who
shall be the component factors of the Australian people is not
contested. But in one case the question arose whether this
power to deal with "immigration” extends to the case of Aus-
tralians merely absent from Australia on a visit cum anlmo
revgreendi W JRNEE R
A Chinese named ah Sheung came to Victoria about 1881,
was naturalised in 1883, made two visits to China prior to
1901, when he again went to China and returned to the Common-
wealth in 1906. He was held to be an immigrant and put to
the dictation test, in which he failed. The supreme Court of
Victoria found that Ah Sheung was a domiciled Victorian sub-
ject of the King and that, except during his visits to China,
he was also residont in Victoria. it ruled™1” that he had
not lost his domicile by his visitsoto China, that he was en-
titled to the privileges flowing from naturalisation and that
he could not be prevented from entering under an Act dealing

-Vifs m orf L] .- - i

(1) Ah Sheung v. Lindbergh. (1906), V.L.R. 323.
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with immigration and immigrants. On appeal, the High Court
ordered a re-hearing to establish the identity of Ah Sheung
with the naturalised Victorian of that nama. ™" Pending the
re-hearing, the Attorney-General of the Commonwealth inter-

(2)

vened against the judgment of the Supreme Court. It seemed

that the High Court was not disposed to give any countenance
to the novel doctrine that there was an Australian nationality
besides a British nationality. The term "immigration" in-
cluded the power to exclude British subjects in general, and
extended to parsons of Australian nationality, whatever that
might mean. N ationality alone wa3 held to have nothing to
do with the gquestion whether a person seeking admission into
Australia was an immigrant. But the Court admitted the force
of the view taken by the Victorian Tribunal, that the term
should not extend to the case of Australians absent temporari-
ly from the country. Who, In this view, should be considered
Australians, so as not to be "immigrants” on their return?
The question was left open as the appeal was abandoned upon the
establishment of the identity.

That the question of nationality is always taken together
with the question of domicile is further illustrated in the

case of Minahan. The respondent, having been born in Victoria,l

(1) Christie v. Ah Sheung (1906), 3 C.L.R, 998.

(2) Attorney-General v. Ah Sheung (1906), 4 C.L.R. 949.
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was a member of the Australian community; being the son of

a British mother and a Chinese father, between whom no pre-
sumption of a legal marriage could be entertained, he had his
mother’s domicile, which was in Australia. The High Court
ruled: "Every person becomes at birth a member of the com-
munity into which he is born, and is entitled to remain in it
until excluded by some competent authority. Every human
being is a member of some community, and is entitled to regard
the part of the earth occupied by that community as a place

to which he may resort when he thinks fit. . . . The respond-
ent is a person who, upon the evidence, was entitled by the
oiroumstances of his birth to regard Victoria as his home.
Nothing lias been done to deprive him of that right, or to con-
fer on him a right to enter in any other part of the world,
except so far as his British nationality may confer any such
right.Tk®© answer to the question whether a person is

an Australian or not depends on whether he is or is not at

the time when he enters the Commonwealth a constituent member
of the community.

This last decision seems to conflict with the case oOf
Yiong Sau, whom the Court described as not Australian "in point
of language, upbringing, education, sentiment, marriage, or
any of those indicia which go to establish Australian nation-

ality .”n Her case is distinguished from that of Minahan

(1) (1908), 7 C.L.K. 269.

(2) (1925), 36 C.L.R. 408, 4q9
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only in its facts and not on grounds of law. In the latter
case, the Court pointed out that the father took tho birth
certificate with him when leaving Australia, while in the
former the certificate was procured for Wong Cau ten years
after departure; this was taken to be an indication of lack
of intention to return. Further, the mother of Minahan was
an Australian of European stock, while Wong ?au»B mother was
a Chinese and "there was not the slightest evidence of any-
thing Australian about the respondent except her birth". Here
we have a person who, born in the Awustralian community of
naturalised British parents but having no "real home" in Aus-
tralia, was therefore held not to be one of its people.

We nov/ come to the conclusion that under the Immigration
Acts Chinese may be deported at the discretion of the immi-
gration authorities at any time and debarred from returning
when once deported. Minor sons may not join their parents,
wives their husbands, and vice versa. australian-born Chinese
may be excluded from their country of origin; or if natura-
lised, from their country of adoption. The meaning of "immi-
gration” is virtually if not actually equivalent to entry into
Australia, and covers nearly every case of the Chinese seeking
adm ission. Indeed, the drastic penalties which may fall upon
the master of a vessel carrying Chinese passengers results in
refusal on the part of shipping companies to afford them ac-
commodation, or to agree to transport them except on severe
terms. Their practical effect is to exclude Chinese from

entering Australia long before they have the chance to land.
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Chapter XIV.

KB* Z ;ALAND

50. The Chinese Immigration Act of 1881 and Its Amend«
manta. - In order to show the different position of the Chineae
eft defined by this Act and the Act of 1908 now in force, it
aeea» opportune to recapitulate the main points of the former
legislation. The Act of 1881 applied to "Chinese”, which word
was to mean any poraon bom of Chineae parents, and any native
of China or it* dependenoiea or of any island in the China teas,
bom of Chlneso parents. The justices might decide upon their
own view and judgment whether any person charged before them was
a "Chinesa"” within the meaning of the Act. For the purpoae of
any proceeding taken under the Act, the burden of proof shall
lie on the defendant to ahow that he is exempt from the opera-
tion of any of such provisions. The number of Chinese passen-
gers carried by each vessel is limited to one for every ten tons
of its tonnage. No entry shall be deemed to have been legally
made or to have any legal effect until n payment of £10 has been
made for every Chinese. Chinese within the colony of New Zea-
land at the data when this Act comes into operation may, within
two months, apply for a certificate of exemption from payment
(known *3 a section 13 certificate). A bona fide resident of
the colony who das Ires to bo absent for a temporary purpose may
also apply for a certificate which will exempt him from the pro-
visions of the Act for a specified time and from all payments

(flection 14 certificate).
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The 1838 Amendment excluded Chinese naturalised in New
Zealand from the term ”"Chinese". It also exempted from pay-
ment of the tax persons duly accredited to the colony by the
Government of China or by or under the authority of the Im-
perial Government on any special mission. The Act shall also
not apply to the officers or crews of any vessel or vessels of
war of the Emperor of China, who shall have all the privileges
and immunities enjoyed by the officers or crews of the vessels
of war of any other friendly power. The passenger lim itation
was raised to one for every loo tons of the ship's tonnage.

It was provided, however, that the whole Act was to remain in
force only until the end of the next year*. But by a Continu-
ance Act in 1809 the suspension clause was repealed and the
Act continued in force pending further enactment.

The tonnage lim itation was further raised to one for *
every 200 tons by the Amendment Act of 1896, and Chinese, in
order to obtain admission into New Zealand, must pay £loo in -
stead of the £10 required by the original Act. iSie Act was
to be in operation only until the coming into force of the
Asiatics Restriction Act, 1896, which, however, was not as-
sented to by the Crown.

A general immigration law was enacted in 1899, adopting
the education test on the Natal model. But the provisions
did not apply to Chinese, for whose immigration special pro-
vision had been made. The Chinese Immigrants Act was amended

further in 1901 to give facilities to Chinese members of the
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crew of any ship arriving in New Zealand "to go ashore from
time to time in the performance of their duties in connection
with the ship"”, hit for no other purpose.

The Amendment Act of 1907 provided that it was not law-
ful for any Chinese to land in New Zealand until it had been
proved to the satisfaction of the Collector of Customs that
he was able to road a printed passage of not loss than 100
words of the English language selected at the discretion of
such Collector. Chinese who were dissatisfied with the de-
cision of the Collector could appeal to a magistrate, who was
to administer a further reading tost and whose deoision should
be final. Teachers of the Christian religion were exempted

from such tost.

51. The hmlgratlon Restriction Act, 1908.« The Ac
of 1881 and its subsequent amendments were consolidated in
Part 111 of the Immigration Restriction Act (No. 78). "Chi-
nese" shall now mean any person born of Chinese parents and
any native of China or its dependencies or of any island in
the China« seas born of Chinese parents; but it does not
include Chinese naturalised in New Zealand (s. 2). No ship
shall bring a greater number of Chinese (not being members of
the crew) than in the proportion of one to every 200 tons of

the ship's burden. The master shall be liable to a fine not

exceeding £100 for each Chinese carried in excess (s. 29).

He shall also pay £100 for every Chinese before making any
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entry at the customs, and before any such Chinese are permit-
ted to land. Government representatives accredited to New
Zealand are exempt from payment (s. 31). If any master ne-
glects to pay any such sum, or permits Chinese passengers to
land before such sum is paid, he shall be liable to a fine not
exceeding £50 for each person, and in addition, the ship shall
be forfeited and may be seized, condemned and disposed of in
like manner as ships forfeited for a breach of any law relat-
ing to the customs (s. 32). Every such Chinese who enters

or attempts to enter withoxit paying the sum is liable, in ad-
dition to such sum, to a fine not exceeding £50 and, in default
of payment, to imprisonment for twelve months (s. 34). A
Chinese who was bona fide resident in New Zealand on 30 March,
1882 (the date of the coming into operation of the Chinese
imm igration Act, 1881), desiring to be absent for a temporary
purpose, might apply for a certificate which would exempt him
from the provisions of this part of the Act (s. 39).Mn The
additional restriction of a reading test in the Engliah lan-
guage and other similar provisions of the consolidated Acta
are retained. The officers or crews of any vessel of war and
teachers of the Christian religion also enjoy the aforemen-

tioned exemptions.

(1) The section 14 certificate under the oricin.n * «

9ranted to angl gona fide resident whodesir«?1? ftl ctv,Was
rom New Zealand. osired to be absent
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Hie Act wts first amended in 1908 (No. 230) to exempt
from the reading test any Cninese who has left or leaves New
Zealand after registering his name and thumb-print with a
Collector of Customs and who returns within four years after
the date of such registration. Those returning before 1
January, 1909, who had at any time been resident in New Zealand
should enjoy the same immunity.

By the Amendment Act (No. 16) of 1910, certain provisions
(ss. 18-24) of Part Il. dealing with prohibited immigrants,
the application of which to Chinese was excluded by the prin-

cipal Act, were made to apply mutatls mutandis to Chinese per-

sons. Chinese who land in New Zealand in breach of part I11.
of the Act shall; in addition to the penalties, be removed
from New Zealand. The master of a vessel carrying them shall

be liable to defray the expenses of so removing them and of
detaining and maintaining them pending such removal. But the
tonnag:e limitation shall no longer apply to the bona fide
holder of a through ticket to some place beyond New Zealand.

A significant change was made in the Amendment Act of

1920 (No. 23). The reading test was revoked both in the oase
of Chinese and other immigrants. The provisions of the 1908
Amendment were also repealed. In addition to the restrictions

imposed upon immigration into New Zealand of the several
classes of persons, the unique "permit system"™ was created.
No person of other than British birth and parentage shall enter

New Zealand unless he is in possession of a permit obtained
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beforehand. A person shall not be deemed to be of British
birth and parentage by reason only of the fact that he or his
parents or either of them is a British subject, or that he is
an aboriginal native of any Dominion other than New Zealand.
The application for a permit to enter must be sent from the
country of origin of the applicant or from the country where
he has resided for at least one year. The Minister of Customs
may grant or refuse to the applicant a permit at discretion,
and such permit may include or exclude the wife of the appli-
cant or any of his family. persons who enter New Zealand
without having obtained a permit are liable to a fine of £100
or to imprisonment for one year, and may be deported. A
temporary permit is granted to any person who desires to enter
New Zealand as a visitor only for purposes of business, plea-
sure or health, and intends to leave within six months. It
may be extended at the discretion of the Minister to longer
periods. Any person who fails to comply with the conditions
subject to which a temporary or permanent permit has been
granted, commits an offence against the Act and will be fined
and deported. On entering New Zealand every person must take
on oath of allegiance, this requirement being cancelled by the
Amendment Act of 1923 (No. 11) in the case of British subjects.
The permit system was extended to cover persons of British
birth and nationality by an Amendment Act in 1931 in order to
protect the labour market and to prevent the aggravation of
the unemployment problem. But the Act ceased to be in force

at the end of 1933.
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Ttie position of a Chinese under the immigration laws of
New Zealand may he thus summarised. in order to he allowed
to enter the Dominion he must annly for a permit, which is
granted at the discretion of the Minister. He must be carried
by a ship in which the proportion of Chinese does not exceed
one to every 200 tons of its canacity, and pay £100 tax for
admission. Should a Chinese once leave New Zealand for a

brief visit abroad, it seems from the express provisions of

the Act that he could not re-enter the country unless he ob-
tained a fresh permit entitling him to do so, or was a bona
fide resident in New Zealand prior to the year 1882 and had
been granted a certificate under s. 39 of the principal Act.
The mare fact that he is a naturalised subject under the laws
of New Zealand would not facilitate his return to his country
of adoption. Considerable ambiguity exists, however, on this
point, as the term "Chinese” under the principal Act excludes
Chinese naturalised in New Zealand from the operation of Part
I11., while the 1920 Amendment considers naturalised persons
or persons whose parents are naturalised, not to be of British
birth and parentage; for their immigration, therefore, spe-
cial permits may be required. But since the aim of the Amend-
ment was to impose additional restrictions upon persons speci-
fied in the principal Act, Chinese naturalised in New Zealand
and Chinese certified to be exempt from the provisions of
part Il1l. are not persons on whom the Legislature might have

Intended to impose further restriction. The permit system
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must be reasonably construed and as not applicable to those
persons who, though not of British birth and parentage, are
not dealt with by the principal Act. The provision that "a
naturalized person or a person whose parontn are naturalized
British subjects” shall not be deemed a person of British
birth and parentage, must refer to one naturalised outside
New Zealand or naturalised otherwise than under the laws of
New Zealand. Likewise, the phrase, "a pel'son whose parents
are naturalized”, must be reasonably interpreted to mean ”a
person born outside New Zealand” whose parents are British
subjects naturalised "not under the laws of Kew Zealand.”
The case of hum v. Attorney-General for New Zealant\j/omay be
cited in support of this construction although It was decided
before the Amendment.

hum and his wife, who wore natural-born Chinese, resided
and married in New Zealand, where six children were born to
them. Desiring to take the children to China to be educated,
hum asked the Court to determine whether upon their return
they would be subject to the restrictions Imposed upon the im-
migration of Chinese by the Immigration Restrictions Act, 1908,
and it9 Amendments. For the purpose of these Acts "Chinese”
is defined as "any person born of Chinese parents, and any
native of China or its dependencies, or of any island on the
Chinese seas born of Chinese parents; but does not include

Chinese naturalized in New Zealand.” The Attorney-General

contended that the term Chinese should mean (a) any person of
j Z. u.a. Aik* VVI.
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the Chinese race wherever born; (b) any person of whatever
race who was born in China or its dependencies or in any island
of the China seas if his parents were also born there. "Pa-
rents” was used in two senses in the same section. The term
"native of China"” was ambiguous. It meant either born in
China or a member of the aboriginal race. "Island in China
seas” was inserted so as to include Hong Kong or Formosa.
"Chinese parents ' did not mean belonging to the Chinese race,
as that would be mere repetition, but should mean persons born
in China. He submitted that this was the only way the sec-
tion could be interpreted without doing violence to it.

But the Court held that hum's children were not "Chinese"
within the meaning of the definition upon the following grounds:
(1) that it was not to be supposed that the Legislature intend-
ed to discriminate between Chinese naturalised in New Zealand
and Chinese in New Zealand who were British subjects by birth,
to the disadvantage of the latter; (2) that the last clause
of the definition excluding "Chinese naturalized in New Zea-
land ' could be reasonably interpreted as applying to Chinese
naturalised by being born in New Zealand? (3) that the words
"born of Chinese parents” could be reasonably limited to per-
sons born of Chinese parents outside New Zealand; and (4)
that as Lum's children »ere British subjects by reason of their
birth in New Zealand, the rights vested in them as such were
not to be taken away except by express words or necessary im-

plication, and that the language of the definition did not

satisfy either of these conditions

rNas a «
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Chapter XV.

THa UNION OF SOUTH AFRICA

52. The Provincial Acta.- Immigration in South Afrioa
governed by provincial laws before the enactment by the Union
Government in 1913 of the Immigrant« Regulation Act. In the
Cape Province, special Acta regulating the admission and real-
dence of Chinese were repealed only in 1933. Owing to the pecu-
liar traditions of the provinces, tha Union Act was so framed as
to embody all the salient features of the provincial legislation.
Discussion will therefore be facilitated if attention is drawn at
the outset to the close relationship existing between the two

aets of laws.
(I) The Transvaal. (a) Law 111 of 1885

The first Law” of the Transvaal dealing with Asiatics pro-
vided for their registration and regulated the right of property
and of trade and residence; it was intended to control and not
to prohibit the immigration of Asiatics, including Chinese. It
applied to persons belonging to any of the native races of Asia,
including Arabs, Malays, and JSohaamedan subjects of the Turkish
dominions (s. 1)» Asiatics settling in the Republic were re-
quired to register themselves within eight days after arrival
and to pay a fee of £25. Contravention of this section was
punishad with a fine or imprisonment in default. The Govern-
ment had the right to point out certain streets, wards and loca-

tions for them to live in (s. 2).

U) Laws of the Transvaal (translated by Barber, 1901), 250.
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The registration fee was reduced to £3 by the 1886 Amend-
ment.AN Section 2(d) should now be read: "the Government
shall have the power for sanitary purposes, of showing them
fixed streets wards and locations for habitation". The Law
was fur ther slightly amended in 18877~ and 1890. " A reso-
lution was adopted by the Volksraad in 18927~ to enforce the
provisions regarding trade and residence of the Asiatics.

The first Volksraad again passed a resolution, in 189372
urging strict application of the Law and requiring every Chi-
nese to provide himself with a special pass on which a stamp
of £25 should be affixed end renewed annually. If he failed
to exhibit his pass, he would be arrested and punished by a
fine of £25, and in default of payment by imprisonment not ex-
ceeding one month, and upon renetition of such default he

should be banished from the Republic.

(b) The indemnity and Peace Preservation Ordinance, 1902

The Ordinance was passed "for- the maintenance of good
order and government and the public safety"” cf the colony. It

provided that no person might enter the Transvaal without a

(1) Laws of the Transvaal, 1155.

(2) Ibid., 1156; Executive Council Resolution, 24 January, 1887.
(3) Ibid., 342.

(4) 1bid., 436.

(5) ibid., 456.
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permit granted under the Ordinance unless he was resident and
actually in the colony or the Orange River Colony on 31 May,
1902, or had before the date of this Ordinance received a per-
mit or other authorisation to enter the Colony. An Amend-
ment of the Ordinance in 1903 required any person to produce
the permit on demand by the police, and if he failed to prove
that he was duly authorised to enter or reside in the Colony,
the magistrate might make an Order directing suoh person to
leave the Colony within a specified time. Penalties for
failure to leave were imprisonment with or without a fine,
and in default of payment a further term of imprisonment (a.
7). Should the person again fail to leave the Colony after
un P»i n nme n't-
such imprisonment, he was to be sentenced to deportation, with

or without fine (s. 8).

(c) The Asiatic Registration Act, 1907

The Act No. 2 of 1907, amsnding Law I11., provided for
the registration of Asiatics lawfully resident in the Colony.
"Asiatics” was to mean "any such male person as is described
in article 1 of Law IIl of 1885 not being a Malay born and
resident in South Africa nor a person introduced Into the
Colony under the Labour Importation Ordinance, 1904, and not
being an officer in the Chinese Consular Service." The fol-
lowing were deemed to be Asiatics lawfully resident in the
Colony: (i) anY Asiatic authorised to enter by a permit
issued under the Indemnity and peace Preservation Ordinance,

or issued between 1 September, 1900, and the date of the
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passing of the said Ordinance; (li) any Asiatic resident and
actually in the Colony on 31 May, 1902; or (ill) any Asiatic
born in the Colony since that data (s. 3). Every Asiatic
who entered the Colony must apply for registration within eight
days after arrival (s. 4(2)). If he failed to make the ap-
plication he was liable to fine and imprisonment, or if he
was found without a certificate of registration he was ordered
to leave the Colony, but subject to the provisions of the
peace preservation Ordinance. Prom the foregoing it is ap*
parent that the Government had no power to deport the Asiatics
who failed to register either through negligence or because

they were not lawfully resident In the Transvaal.

(d) The Immigration Restriction Act No. 15 of 1907

The Act defined a prohibited immigrant as, inter alia, any
person who was unable to write out (from dictation or other-
wise) and sign in the characters of a European language an ap-
plication for permission to enter the Colony (s. 2(1)) and who
at the date of his entry was subject to the provisions of any
law in force which might render him liable to be removed or
to be ordered to leave the Colony for failure to comply with
its provisions (s. 2(4)). The effect was to exclude perpe-
tually all Asiatics, however high their social status or edu-
cational attainments, who had not already acquired domioiliary
rights. The education test which has elsewhere been found
gUffieient to exclude "undesirable immigrantsn has become, in

tiie Transvaal, a dead letter as regards Chinese and other
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Asiatics, except that it raigit be utilised to bar the re-entry
of Chinese persons domiciled before the war who had not yet
taken the necessary steps to assert their claim to return.”
Therefore a Chinese domiciled in the Transvaal and eligible
for & certificate under Act No. 2 of 1907, would not be en-
titled to return if he could not pass the test. Chinese new-
comers, though qualified in "education" but not entitled to a
certificate, were prohibited immigrants.

The Government, by the repeal of the Peace Preservation
Ordinance, was now armed with the power to remove any person
from the Colony who was deemed dangerous to the peace, order
and good government of the Colony and who, having been ordered
to leave, failed to comply with the terras (s. 6).~2” The
section being amended by Act No, 38 of 1908, the power of re-
moval now extended to a person who, having complied with the
terras of such order, subsequently re-entered the Colony with-

out the prescribed written authority.

(e) Act No. 36 of 1908

Law I11. of 1885 was further amended by an Act to vali-
date the voluntary registration (being registration outside

that required by Act No. 2 of 1907) which took place after |lo

(1) Which had to be done within a year after the commencement
of the Aot No. 36, 1908.

(2) cf. Report on the Act by the Attorney-General, Cmd. 3887
1908, 35-37. '
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February, 1908, after a compromise had fceon reached between
the Asiatic community and the Government. The Act applied
to the Asiatics who failed to comply with the provisions of
the 1907 Act, but to the Asiatics who should refuse to take
advantage of the new Act, Act No. 2 of 1907 remained applic-
able. The definition of "Asiatic" was modified so as to ex-
clude Mohammedan subjects of the Turkish Dominions. Certain
circumstances were to give Asiatics the right to registration.
They were either (a) the holding of a certificate under Act
Ko. 2 of 1907, (b) birth in the Transvaal, (c) residence in
the Transvaal for three years prior to the outbreak of war
(11 October, 1899), (d) actual residence in the Transvaal at
the end of the war (31 May, 1902), or (e) possession of a
peace Preservation Ordinance permit. An Asiatic who, being
entitled to registration, should happen to be outside the
Colony, had under the new Act to make his application for
registration by post. One of the loopholes of Act No. 2 of
1907 had been that under s. 4(2), an Asiatic who on entering
the Colony claimed that he was lawfully resident therein, had
eight days after his entrance within which to apply for re-
gistration. This provision made it impossible in many oases
effectively to enforce either that Ac.t or the Immigrants Re-
striction Act of 1907, as an Asiatic was soon lost sight of
amongst his compatriots in Johannesburg and other towns. An
Asiatic under age who, under the 1907 Act had to apply for

registration at the age of eight, now need only apply when he
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attained the age of 16. The legal machinery for dealing with
Asiatics found not to have any right of residence in the Co-
lony, was modified so as to enable a removal order to be
issued under s. 6 of the Immigrants Restriction Act of 1907.
Before the passing oi the latter Act, provisions of the Peace
preservation ordinance were applied, which consisted in the
making of an order to leave tne Colony, and infringement of it
merely involved fine and imprisonment.

The place to which a deportee might be sent was consider-
ed in the case of Leung Quinn v. The Attorney-Qeneralfl® The
appellant, pending deportation, had been detained in custody
for a considexable time. He applied to the Court to declare
whether he could lawfully be deported to some adjoining terri-
tory instead of to China, between which country and the South
African ports transport facilities were insufficient, in the
absence of express provisions in the Act that an Asiatic so
removed must be sent to hI3 country of origin. The Court
ruled that the Legislature could not have intended the removal
to be confined to mere removal to neighbouring territories,
but must have intended to provide for deportation to some
other country in cases where the adjoining colonies and States
might object to receive the persons sent away. The evidence
was clear, the Court stated, that the Coast Colonies and the

Orange River Colony emphatically objected to any Asiatics or

(D (1910), T.P.D. 348
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undesirables being sent to their territory to remain, unless
they were either born or domiciled there. indefinite deten-
tion would not be justifiable, but the question whether the
duration of custody was reasonable depended on the circum-
stances of each case. The applicant was at last sent to
Ceylon, with 25 other Chinese. In a later case”™ it was de-
cided that an Asiatic convicted of falling to produce a cer-
tificate of registration was liable to a fine of £100 as pro-
vided in the general penalties clause (s. 18), in addition

to deportation. The Court has given a series of other judg-
ments construing this Act. in case of refusal by the Regis-
trar of Asiatics to issue a certificate where an appeal from
his refusal had been dismissed by the magistrate, the Court
had no power to interfere unless the applicant could show that
he was entitled to the certificate or that the magistrate or
the Registrar had committed a breach of some statutory duty.”?
The Registrar could demand the production of such certificate
at any time or place whatsoever, together with the thumb im-

pressions . N But the police could not forcibly enter into

tile house of an Asiatic in order to demand such production.”4)

"For Asiatics like everybody else in the Colony were entitled

U) r. v. Daba Abdullah (1911), T.P.D. 236.

(2) Ho YIng v* Minister of justice (1911), T.P.D. 33.

(3) h. v. Ain Hong (1913), T.P.D. 708.

(4) Ho 31 v, Vernon (1909), T.S. 1074.
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to enjoy certain fundamental rights to the liberty of their per-
sons and the privacy and security of their dwellings, unless
these ri$its were clearly taken away by statute. Those were
disabling acts and must be strictly construed.” The Court fur-
ther held that the power to arrest, without a warrant, any
Asiatic who failed to produce a certificate on demand should be
confined to cases in which deportation proceedings were taken,
and did not extend to cases in which it was intended to proceed
against an Asiatic for fine and imprisonment for a breach of one
of the sections, as provided by s. 18 of the statute.

The Immigration Aots and Act Mo. 2 of 1907, except so far
as applicable to the registration of minors lawfully resident
in the Transvaal, were repealed by the Union Act in 1913, Act
36, 1908, stood intact until amended by Act 37 in 1927, but the
protection given to holders of registration certificates was

repealed when Act 15, 1931, became law .»
(11) The Cape of Good Hope

The Immigration Act, 1902, defined "prohibited immigrant”
as, inter alia, one who was unable to write out and algn in
the characters of any European language an application for ad-
mission. The wife and minor child of any admitted person
and persons domiciled in south Africa were exempted. The Law
was found not sufficient to prevent the introduction of Chi-
nese Into the Colony. A special Aot (Mo. 37) to exclude the

/9)

Chinese, passed in 1904, was to be in force for thirty

(1) see infra, B 53.
(2) sanctioned by an Order in Council of 10 August, 1904s State
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years, being amended in 1906 and repealed by ~ct No. 19 of
1933. The Act made it unlav/ful for any Chinaman to enter
into or reside in the Colony except by virtue of a certificate
of exemption, which was granted only to persons being British
subjects either by birth in any Colony or by naturalisation

in the Cape (s. a), and to every Chinese resident or present
in the Colony at the time of the passing of the Act (s. 6).

A register was compiled of the certificated Chinese who, to-
gether with their wives ana children, were exempt from the
operation of the Act, Chinese not being British subjects by
birth, nor being naturalised subjects naturalised in the Co-
lony, who left the Colony were not permitted to re-enter.
Their certificate of exemption lapsed from the date of their
departure. No furthar certificate of naturalisation was to
be issued to any Chinese on any ground whatever (s. 33). The
certificate of exemption was to be renewed once a year (s. 12)
and produced in each and every case either (1) on application
for registration when the holder, leaving ono district, took
Up residence in another district (s. 15); (ii) when he was
temporarily present in a district other than that in whioh he
resided (s. 16): (iii) when applying for a trade licence or
entering into a contract of labour (s. 17); (iv) when renting
or seeking occupation of any shop, store or building (s. 21);
(v) on receipt of the railway ticket authorising him to travel
by rail in the Colony (s. 25); or (vi) when applying for

registration as a voter in any election, in the case of a Chi-

nese who was a British subject born or naturalised in the
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Colony (s. 35). The contravention or evasion of the provi-
sions of the Act bv any Chinese was punishable by a fine and/or
imprisonment (s. IB). In addition to the penalties, he was
liable to be deported from the Colony to China or- to the place
whence he had come (s. 19). The Court may decide for the
purpose of any prosecution whether any person is a Chinese, to
whom, only the Act would apply (s. 27).

The Chinese Exclusion Amendment Act of 1906 bestowed a
great benefit upon the holder of a certificate of exemption
granted under s. 6 by allowing him to re-enter the Colony if
a permit to visit China or other eastern country from which
he may originally have come had been obtained. The Governor
was to prescribe by regulation the mode in which applications
for permits should be made, and the conditions under which
permits were issued.

Any Chinese changing his residence from one district to
another must notify the fact to the magistrate of both dis-
tricts as soon as possible. Although there wa3 no provision
defining the period within which he must discharge his duty
so to report, a Chinese who had not notified his arrival until
after the lapse of seven months was held to be rightly con-
victed as contravening the law . But, it was held in an-
other case, the mere change of address from one street to an-

other in the same district imposed no duty upon the Chinesel

(1) R. v. Lok Jan (1906), E.D.C. 28.
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to give such, notification.~1”~ Regulation s. 9, promulgated
under powers given by the Act, providing that the holder of
any certificate before permanently changing his address or
occupation in any district should personally notify the magis-
trate of his intention so to do, was not to be understood as
compelling a notification of a change of address within a
district, as well as of a change from one district to another.
States in derogation of common law ri~“nts should be construed
strictly, and the regulation, which could be so understood,
was to that extent ultra vires.

Section 2(e) of the Act, which provided that the Act
shall not extend to any person who held a certificate of exemp-
tion under the Act, was construed as exempting the holder of
a certificate merely from the general prohibition in the Act
as to entry into and residence in the Colony, and not from
all ita provisions. Therefore the provisions of s. 34, that
any Chinaman, not being a British subject, if twice convicted
of either assault or gambling oi of any other crime before a
Supreme Couit, was to be deported after the expiration of the
sentence passed upon him, were applicable to the holder of
such a certificate.~2”~ The expression "expiration of the
sentence” was held to Include cases where a fine had been im-
posed and paid, as well as cases where a sentence of imprison-

ment had been served. It was conviction and not penalty

(1) ft. v. Sen Anton (1906), fS.D.C. 49.

(2) Ah Yet v. Union Government (1921), a.D. 97.
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(H i) Natal

The Immigration Restriction kil 0f 1887 f1r¢8t (r8atltl
the language test. The immigration into Natal by 410 11 sea
iIf any person who should fail to write out £N10 §1Q0 1 [f¢
characters of any language of Europe an application frr il
mission, was prohibited. Unlawful entry of pthibi[Ed -
I1]14115 was punishable, |1 addition 1) any other J¢Nll), 1]
removal from the Colony. A1) person who had Bb¢1 fornerly
fonitiled in Natal, and the wife #00 Chiltren of & 1on-proal
bited Tnmigrant, were to be free from &1 prodidition of (f¢
bt

Ail No. 30 of 1903, repealing the Act (f [00T  plated
closer restrictions upon Immigration. The t000atI0n Te8l Wi

retained. Domiciled persons, as distinguished from 4 persnt

WA hes bad Ady o ordinary place of regidence o Natel foroa
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period of not leas than three consecutive years, were exempted.
A prohibited immigrant may apply for a pass to enter Natal for
a temporary visit or for the purpose of embarking at a Natal
port for some other country, upon deposit of a certain amount
of money. But if he makes his way into, or i found within
Natal, |1 disregard of the provisions of the Act, he may, in
addition to liability to removal, be imprisoned for six months.
The referenet to domioile way Ioterpreted by the Anend
pent Aet Noo s b THIE to b applicedle only to the fomivile
pequired by oresidence ano betal oon theopart of b persen seeking
tooenter the Colony, and vt to doemicile geguired i0 a0y other
panner,  hng o sueh doemieile nustoimply that the persen ton-
cerned owes om0t & proedibited immigrant within the megning of
the tomigration Festorotion het, TEET o that of 1H0T, 0

e and e ihe ot @ persen o who was 0t oa prodibited inmigrant

The Court upheld the decision of the offiver, adnitting tht
the question whether there was any reasonable doubt 0 sued
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Chapter XXXIIl. of the Law Book enacted in 1890 that no
Arab, Chinaman, coolie or other Asiatic coloured person may
settle in the State or remain there for longer than two months
without having obtained permission from the state President.
Any such coloured person found in the State contrary to the
provisions of this law was liable to a fine of £25 or imprison-

ment not exceeding three months. By Chapter LXXI., a poll

Math].U a v. principal Immigration Kbstrie tir,n nrn --—--- (leujk

(2) (1912) A.D. 23.
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Sided within the State ot outside the public trppingys,
Arabs, Chinese and coolies were considered as coloured per-
sons for the purposes of this Law

|t wes held, by the Courts that the law prohibiting (¢
Asiatic from dwelling in the State without the permission of
the President, It not in conflict with ¢ 0 of the Constile
tution,. which provided that "the laws are equal for all", il
was valid.”

The hdmission and Evpulsion of Alieny Aot of TEEY wdopt-
ef e edecation test oof any Evropesn Tenguage.  Alitns who
falled 1) pass the [ESL WErE an 00 CiTtumeldlcts pernitiel to

POLS T contravention of these provisions 3nhall bt ftenel a
prohibited N1 1¢rent i regpeet of e Free $tate,

53, 0t Innigrents Regulation Aot Wi 22, 1915.-  The
b1l consolidated #0110 in¢ndet 4l [4ws 11 force i1 [0t provinces
relating to probivited innigrants, In ¢00iti0n 11 the eduoa-
jR-Bv*ItS*I ;5 N *

Plon test, a0y persen o0 tlass of persely deemed by the Ministerl

(1) Casslm v. The State (1891), 9 C.L.J. 58.
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Py oparticuler provinee,
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Cinee, or e w il be bele @ probibited tonigrant ant teported,
The Inmigration Soard shall bave foll jurisaiction to dtal

Chence Aeocame. Ko court oof Tew o shall oreview, quash, oreverse,
nterdiet o otherwise atertere with ey proceedings o1 a0
tlons of the Tomigration authority, eveept wpon & question of
lowreserved by the Board. The question of domioile, gnony
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bis o drseretion authorise the dssue o of @ overtifirate of identity
teoany Taw el resident who, desiring to g0 ebroat with the
ntention of retorning, G apprebeasive that b w il by ounable
Peoon e retern et b o onet o probibited dnnigrant,

pners conferred by othe At dnowhieh he teclered every Asiatic

Cr () T wRTeh ek persen owas ot under the terny 0f any

Phe notiee 18 that thereafter ¢10 Asietits, {1 whatever class

pronomit wttributes, et the classititetion 1 made not on
eeonomie butoon o raviel grovnds, ant thet the hotitt is beyond
the pavers conferred upon the Winister,  Contlicting deci-
CIONS have deen rendered by the provintidl tribunals. 1
Fatel, o be deedat "0 @ tell Cowrt of three JUilts held that

(1) (1914), N.L.R. 198.
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the Notice is intra vires. In the Capo Provincial Division

it was held by a majority that the Notice i3 ultra vires.”

The Transvaal Court concurred in the Natal decision. The
matter was finally brought before the Appellate Division which
again decided by a majority of three to two, with the Chief
Justice dissenting, that the Notice is intra vires . Three
points were dealt with in the judgment. In the first place,
the expression "Asiatic person" iIn its primary sense denotes

a member of one of the native races of Asia, regardless of
colour; but, In its secondary meaning, it should mean coloured
Asiatic only. The Syrians, though an Asiatic people, who have
been held not to be "Asiatics", are not included.The con-
tention that the basis of classification is too wide, that it
Is not a classification which conforms to the provisions of the
statute, and that the discretion of the Minister has not been
duly exercised, therefore fails. Secondly, any number of per-
sons possessing some attribute in common might constitute a
class. It Is immaterial whether the number is few or many.
Asiatics certainly have a coomon attribute, and the mere fact
that they run into many hundreds of millions is no reason for
holding that they do not form a class of persons in the general
sense of that expression. The argument that Asiatics are of

different position and of various ranks, and that not every

(1) Mohamed v. Immigrants Appeal Board (1917), C.P.D. 159.

(2) k. v. Padsha (1923), a.D. 281.

(3) panduer v. Rand Township Registrar (1913), a.D. 25q.
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Individual of them w ill affect the economic condition of the
Union remains unchallenged. (The Court referred to the his-
tory of legislation which had held or Intended to hold Asiatics
as prohibited immigrants.) In the third place, the Court
ruled that the classification is based upon economic and not
racial grounds. The M inister may select any person or class
of persons possessing common attributes as being unsuitable to
the requirements of the Union for economic reasons. Here
economic ground corresponds to the racial or national one.
Asiatics are chosen not because of their common quality but
because, in the interest of the Union, they should be permanent-
ly excluded.

The decision does not seem to have cleared up the contro-
versies. We may add, in passing, that the words "every Asia-
tic person” cannot be properly construed as confined to colour-
ed Asiatics. It is not the task of a court, as the dissent-
ing judges asserted, to supply words which Parliament or the
M inister has either intentionally or carelessly left out.
Further, the basis of the classification is racial merely,
which is not justifiable on the terms of the Act authorising
it, which are limited to "economic reasons". Economic attri-
butes of members of the same race may vary indefinitely, while
those of men of different races may be identical. The Act
undoubtedly ah»3 at the exclusion of a certain section or frac-
tion of the Asiatic community, whose presence is deemed un-

desirable or unsuitable in the interest of the Union. But
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taking the literal meaning of the Notice, the -.whola Asiatic
community, rich or poor, noble or mean, is included in the pro-
hibition. The departmental docament therefore has a wider
purview and operation than the enabling statute purports to
confer, although it had been the tradition of South African
legislation to deal with Asiatics without discrimination. The
construction, as appears in the Judgment, may be correct from
the historical or logical point of view, but seems unsound in
the legal sense.

A gross miscarriage of justice occurred when the Natal

Court interpreted the Act in relation to the rights of the wife
and child of a domiciled Asiatic to enter the Union. Judging
from the debates in Parliament on the B ill, the intention of
the clause concerned appeared to have been to admit freely in-
to the Union the wife and children of any domiciled Asiatic,

if she were in fact his only wife, even though she had been
married to him according to the rites of a religion which re-
cognised polygamy.” The Natal Court, however, held in the
case of an Indian woman that under the words "lawful and mono-
gamous marriage" were included only such marriages as were
recognised as valid in South Africa as well as in England, that
was to say, "the voluntary union of one man with one woman, to
the exclusion, while it lasted, of all others,” and that con-

sequently the marriage of a man with a woman under a systeml

(1) Cmd. 7265, 1914, 18.
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which recognised the right of the husband to marry another
woman was in law not monogamous hut polygamous. " The wife
of a domiciled Indian was therefore excluded, contrary apparent-
ly to the intention of the legislature. An Indian's belief
Act was eventually introduced in 1914 to interpret the law,
providing in express terras that "the wife" shall Include any
one woman between whom and the exempted person existed a union
recognised as a marriage under the tenets of an Indian religion.
But the wife and children of a domiciled Chinese are still
barred from admission Into South Africa. The Court has held
that the Indian's Relief Act exempts a woman married under the
tanet3 of an Indian religion to a person who is not a prohibit-
ed immigrant and the children of such a marriage, but that
Confucianism not being an Indian religion, the children of a
m arriage according to its tenet.3 cannot claim to be exempted
persons.” The Court was of the opinion that the Act had
been passed with a view to ameliorating the condition of Indians
and not of other Asiatic peoples. "It wa3 entirely directed
towards benefitting Indians and when the legislature spoke of
an Indian religion they mean such religious tenets as are
usually held by Indians. Confucianism is a well known Chinese
religion, and it is not a religion peculiar to India". This

construction totally ignores the fact that the teachings of

(1) Bibl v. Immigration O fficer for Natal (1913), A.D. 495.

(2) HoPoy v. Principal Immigration O fficer (1916), T.P.D. 53.
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Confucius are ethical and not religious commandments, and again
defeats the original Intention of the legislature to ensure to
Asiatics the right to bring in their wives and children, a
right which they enjoyed unconditionally under provincial laws.

The jurisdiction of the Courts over inanigration cases is
clearly taken away. They cannot even examine the evidence
taken before the Board with a viow to ascertaining whether the
findings of fact of the Appeal Board are correct or not.” But
they have power to interfei’e when there is any evidence to show
that the wide powers granted under the Act are being abused and
that the o fficials are not acting in a bona fide manner but in
a purely arbitrary mariner and contrary to some express provi-

lg\
aions of the Act.

A child born after the commencement of the Act, of Asiatic
parents illegally resident in the Union at the time of its
birth, has been held not to be a prohibited immigrant and en-
titled to enter Natal, although such child w ill be excluded if
born before the operation of the Law.M" An Amendment was
effected in 1927 (No. 57/ which provides that no child of an
exempted person not accompanied by its mother shall be admitted

unless its mother is already resident in the union or is de-

ceased. And a child, if born outside the Union at a time when

(1) juvan v. Immigration O fficer (1922), N.L.R. 105.
(2) Ebrahlm v. Immigration Board (1922), C.P.D. 129.

(3) shantabhal v. Immigration O fficer (1924), N.L.K. 284.
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its parents were domiciled in the Union must be brought into
the Union within three years from the date of its birth. Do-
m icile in the Union shall be deemed to have been lost if a
person absents himself from the Union and does not re-enter
within three years from the date of departure or from the date
of the commencement of the Amendment. The deportation of
Chinese persons under s. 34 of the Chinese Exclusion Act, 1904,
was also made not compulsory but "in the discretion of the

M inister.1l The Amendment further empowers an Immigrant Ap-
peal Board to cancel any registration certificate or certifi-
cate of domicile or any other document authorising the holder
to enter or remain in the Union if it is proved that such
certificate was obtained by fraudulent representations. This
was aimed at the thousands of Indians who were said to have
obtained their certificates illegally as a consequence of the
compulsory registration.?

A fraudulent original entry has been held to be legalised
by the issue of a certificate of identity, enabling the person
to re-enter the Union. The certificate, being Issued with
full knowledge of the facts,' ' the Asiatic is deemed to have

been exempted from the provisions of the Act and to have ac-

guired a domicile. A domicile once acquired cannot be lost
through lengthy absence merely. The onus is upon the o fficer
to prove that the domicile has been lost. Sonday, who had

(1) M illln, The South Africans (1934), 228.

(2) ffara v. Principal immigration Officer (1931), C.P.D. 149.
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l«ft south Africa early in 1918, arrived in 1930 just a few
days short of the three-year limit. it was held that the pre-
sumption created by the 1927 Amending Act did not ariseBut
an Asiatic, having acquired a domicile in one province, cannot
by virtue of that domicile enter another province. His resi-
dence must he confined to the province where he had become law-
fully domiciled. 2)

By an amendment in 1931 (No. IS) the authority of the cer-
tificate of registration or of domicile issued at any time under
any law was finally annulled. After the passing of Act 37 in
1927, the Board could cancel a certificate obtained by fraud by
an Asiatic or by anyone on his behalf. It was held to apply
to such documents issued on and after 1 August, 1913, when Act
22 had been in force and to which Act 37 was an amendment. 3)
The Courts reserved the power to cancel certificates granted
under Act 36, 1908, prior to 1 August, 1913, but only when the
fraud was that of the holder himself. If the holder was inno-
cent of any fraud, his certificate was conclusive evidence of

14)

his right to reside in the Transvaal. The situation has

thus changed with the passing of the Act in 1931. An Asiatic

(1) principal Immigration Officer v. sonday (1931), C.P.D. 384.
(2) Omar v. Principal Immigration Officer (1931), C.P.D. 16.
(3) principal Immigration Officer v. Purahotam (1928), A.D. 435.

(4) principal Immigration O fficer v. Bhula (1931), A.D. 323.
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cannot now by virtue of such certificate be entitled to enter
or reside in the province. In other words, all Asiatics un-
lawfully in the Union according to the early provincial Acts or
the Immigration Act of the Union, though having obtained a
certificate, are no longer protected by it and thus become pro-
hibited immigrants. /"""

o < - -

(1) -[«mail Mia v. C.QBwlaaloner for Immigration (1933), T.P.D.
338.
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Chapter XVI.

BRITISH MALAYA

54, The Immigration Restriction and Allen Ordinances.-
The legislative policies of the Straits Settlements and other
Malay States have been parallel. An initiative taken in the
Colony is invariably followed by the States. The High Com-
miss loner, moreover, being entrusted with the task of carrying
out British policy throughout Malaya, will exercise Influence
to secure uniform legislation. Therefore when we are speaking
of the legal position In the Colony, similar statutes may be
presumed to prevail in the States, and vice versa.

The Labour Ordinance XIX of 1923, revised in 1926, of the
Straits Settlements contains special provisions relating to
Chinese Immigrants of the labouring class. For the purpose of
the Ordinance, "China" is to include Hong Kong, Macao and all
such territory as formed part of the Chinese Empire on 1 January
1841. "Chinese immigrant" does not include a native of China
who travels a9 a first or second class passenger. An Immi-
grant ship will be boarded by a Health Officer and an officer
of the Chinese Protectorate, who shall inquire into the physical
and economic condition of the Immigrants. They may be removed
to the office of the Protector or to a depot for further exami-

nation. An immigrant, if found unfit for labour, or who has
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promised to enter into a contract, may be sent baok to China at
the discretion of the Protector. it is evident that the Ordi-
rcn%e imposes no restriction upon the Immigration of free Chi-
neae labourers. A corresponding enactment is found in the
Labour Code No. 18. 1923, of the Federated Malay States.

The, Immigration Restriction Ordinance, 1928, vests the
Governor in Council with the power to prohibit or regulate,
with the approval of the Secretary of State for the Colonies,
the entry into the Colony of immigrant labourers or any class
of immigrant labourers, when he is satisfied that the conditions
of labour prevailing in the Colony or in any Malay state are
9uch that the influx of immigrant labourers is likely to oause
unemployment. The power was not used until 31 July, 1930,
when the Governor by proclamation in the Gazette ordered that
for a period of three months no adult male Chinese immigrant
labourers shall land in the Colony. The provisions did not
apply in the case of certain ships, which might bring within
each successive period of one month a number of adult male
Chinese immigrant labourers not exceeding one-tenth of the
total number they have brought during the three previous months.
The expression "adult" shall mean a person of 14 years of age
or more. The practical number admissible was 6,016 per month!”®
No restriction is placed upon the immigration of Chinese women
and children. The proclamation has been renewed and continued

in force in successive periods, a quota being fixed at 2,5001

(1) Colonial Reports, S.S. 1930, 65.
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per month from October, 1931.~ Since June, 1932, the number
permitted to land has been 1,000 in each period of one month. (2)
The same enactment became Federal law (No. 24) in 1930.

The Alien Ordinance of 1932 was passed to regulate the im-
migration of aliens into the Colony and to control their resi-
dence. The word "alien"™ shall mean any person not being
either a British subject or the subject of a state under Bri-
tish protection or British mandate. No ship shall bring during
any month a number of aliens exceeding twenty-five of any one
nationality. They must not land or disembark except at ap-
pointed places and with the permission of the Immigration O ffi-
cer, or they can be arrested v/lthout warrant and are liable to
a fine of $500, and in default of payment, imprisonment not
exceeding six months. A landing fee of $5 is charged on every
immigrant upon the issue of a landing permit, which is not to
Be withheld except in certain circumstances.

An alien exempted from the provisions relating to admission
includes any person (1) entering the Colony from another part
of the Colony or from any Malay State, (2) from any part of the
Dutch East Indies or British Borneo, (3) being a child not over
12 or a woman, and (4) being in lawful possession of a certi-

ficate of admission or a certificate of residence. An alien

(1) S. S. Proclamations and Orders, 1931.
(2) ibid., 1932.

(3) ibid., 1932, No. 2442.
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already resident in the Colony may apply for an admission cer-
tificate and pay a fee of /5. In the case of an alien in law-
ful possession of a landing permit, or who can prove that he
arrived in the Colony or in any Malay state before the commence-
ment of the Ordinance, no fee is ohargeable. The certificate
Is valid for a period of two years and may be renewed for any
number of periods, or cancelled by the local authority. Appeal
lies from the refusal of such renewal to the Governor in Council,
whose decision shall bo final. An alien who fails or refuses
to apply for the certificate will be arrested without warrant
and returned to the country of his birth or citizenship.

The certificate of residoneo is granted to an alien who
has resided in the Colony for a period of eight years. Like
the certificato of admission, it also is subject to cancella-
tion by the Governor in Council, which in both cases automatic-

ally brings about the deportation of the holder.

55. The Government of Chinese Immigrants

(1) The Protectorate

Considerable powers have been delegated to the Protectors
of Chinese. Besides the functions enumerated in the Labour*
Ordinance, which had originally led to the creation of the Pro-

tectorate, the Secretary for Chineso Affairs and the Protectorsl

(1) s. s. proceedings of the Legislative Council, 1932, B. 144.
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of Chinese are to be the Registrar and Assistant Registrar of
Societies,™ N Deputy and Assistant Controller of Labour, and
Assistant Directors of Education in the Federated Malay States.cs)
They are further entrusted with the exercise of powers confer-
red by the Children Ordinance, 1927, and the Protection of

Women and Girls Ordinance, 1930, to direct Chinese Advisory

Boards and to oontrol the repatriation of destitute Chinese.

(i) The Secretary for Chinese Affairs

The Secretary was specially vested, v/ith certain judicial
pov/eis in inspect of summoning, examining and arbitrating be-
tween persons of Chinese nationality. Under the enactment of
1899, concurrently adopted by the several Malay States, the
Rosident may direct the Secretary to inquire and report as to
any public matter relating to persons of Chinese nationality;
or when both parties to any complaint or petition addressed to
the Secretary are of Chinese nationality, he may make such
o2'der as may be necessary to secure substantial justice. He
can law fully summon any person of Chinese nationality to give
Inform ation, and. a warrant may be Issued for the arrest of any
person failing to attend. He may appear in the court in cer-

tain cases, both civil and criminal. The Court may also refer

(1) Rule No. 1957, 1924, under the Societies Ordinance.

(2) Rule No. 333, 1921, under the Labour Ordinance.

- x| e 1] " - ,' I T. I - 1
(5) Rule No. 5801, 1928, under the Registration of Schools En-
&ctment.
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certain matters concerning Chinese Customs or Chinese affairs
demanding special knowledge to the Secretary for Inquiry or
arbitration, the award of which is final. The jurisdiction
of the Court will be ousted in certain cases relating to civil
status if the Secretary can prove that he is empowered to de-
cide and that he has begun to entertain such dispute before
the parties had resorted to the Court.

In the conducting of such judicial inquiries the Secre-

tary may hear and decide in the absence of any person who fails
to attend notwithstanding that the interests of such person
may be prejudicially affected by such hearing or decision.
No advocate or solicitor is allowed to appear in the Secre-
tary's Court except in proceedings where the matter at issue
has been referred there by the Court, or presented for arbi-
tration by mutual agreement of the parties.

Among his administrative functions there may be mentioned
the power to establish Chinese Advisory Boards, to exercise
censorship over Chinese publications and performances, to
register and control Chinese passenger lodging houses, and to
visit and inspect Chinese schools in regard to sanitary con-
ditions .

for the purpose of the enactment a person of Chinese
nationality was to mean "any person bearing a Chinese name,
who is a Chinese subject owing natural allegiance to the Em-
peror of China, or who has his domicile in the Empire of China

or its dependencies.” Christian Chinese are not deemed to
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t> of Chinese nationality, und tha Law was not to apply to
those . The v7ords "Chinese nationality” were repealed by an
Amendment in 1926 and tho words "Chinese race" were substi-
tuted. A person of* Chinese race was thon to mean any person
bearing a Chinese surname whose ancestors formerly had a do-
micile in China or its dependencies and who did not profess
the Christian or Mohammedan religion. It is apparent that
the alteration was made to include British subjects of Chinese
origin in the aoplication of the Law. The whole enactment

was, however, repealed in 1932.

(lii) Tile Chinese Advisory Board

During the administration of Sir Cecil Clements Smith
(1887-1893), the first Chinese Advisory Board was set up. it
has been styled an institution which was to the present time
proved of the greatest utility ana benefit, not only in af-
fording facility to the Government for ascertaining the feel-
ings of the Chinese community on any question it may choose to
raise, but in securing for the Chinese an easy and inexpensive
means of ventilating their views on any subject which might be
considered by them inimical to their interest."” The Board
IS maintained throughout Malaya under similar regulations.
Taking that of Malacca(z) as an example, it consists of offi-

cial and unofficial members nominated by the Governor and

(1) Makepeace, One Hundred Years of Singapore (\9H)f 111, 112.

(2) s. sr Protlinttinry and Orders, 1931, No. 381.
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penber eaod, to hold office for two years. TR Governdr niy
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Chapter XVIL

THE ASIATIC COUNTRIES

PE The Shamese landgration Law of 0OV DT The Tomigri:
thon bt MY dated L0 July, LVIT, ds the first Taw of ity kind
pveroenacted by Stam. 1ty oproevisiens are generally applice
pole te any alien who ds oot of Shamese vationality ay defined
e etienelity Law oof TRES But the Winister v charge
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pecluded by the ket [so LUy At oany glien o whe bay oentertd
the Cingdom after the coming into foree of the Aet and iy

foond to be of the eneluded cateqgories may also be deported
s ULk appetl from o probibition ty
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EAed the alien may be geported 0F bIy oorigin oo natienality
bas oot deen proved by officiel dovenents, The Aot oprovides
that any elien aot furnished with & pessport or cortitivate of
pationality may be permitted tooeater epor obteindng a0 identi
Proation paper from en officiel, Uiy apperent that any
pation may refuse toopccept the ppelled person who purssessey
Peodocument o dsseed by that onation evidenting national statyy,
The question night bt ¢ serdows one fnoview of the nagnitude
pf the Chimese population o the covntry, many of whon might
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bave teen bornowithdn Britieh allegiance G0 e aeighbouring
Falay arendpeleqe, a6 well a5 others recruites from Ching pro
pers The ethndcel similerity between Chinese, Chinese metis

vt impriserment or o fine o both [0 1],

ie reqelations, @ The requirenent of the possession of
certain amount of money by o oimmigprant O theredy tispensed
itk The dmpertant featere of the Ameadment, bowever, i
that any alien, other than children under twelve yeare of aqe,
pUstoobtain ¢ overtifioate of resitence o0 oentering Sian. TS

pre lran e toovancelletion I the holder 1y ovonsibered to have

[ZM,tTehrea,[Arep?ndmentAH pf THEE dddy & seventl category, (hil i
[ 1] .
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KRy fitl Day he qrowped Tootwo ocategeries o the Frened
g thoge inleted to the Fremeh, on the one hant,  and the
g Pl those mrlated to them on the other The
Prrst ocategory comprises ol Freach and other waite ali h
peing of the seme race a0t civili byoenjoy b legel gyl
Cion anglogous o that whieh they would dole In France The
SELOND Qroup dre nati pnd ey who, on wccount of thei
milited Eorace and cultore with the vative people, are 4

mrlated o them and treated &9 e natives

opursuante of this division, twe osystens of rnnigrati
faw et i Indoe-Ching, the one governing hsiatic ali Al
Chimese, ang the other, other alrens, the provisions of this
Latter oot being applicable to the ] bl assiniletedt, 12

(1) Under the Act of 1927 thA

als) 6.50 baht, increased in 1931 to 13 ra* <19 incident-
certificate was originally 30 baht 1irICIO» . T*I9 residence
baht. The return permit was ?*39d in 1933 to loo

It3 validity reduced from two ¢ears to one" 5,°‘*ht tO 20 and

(é)olonla:i’é5 C%rer%glgee?flgggjune !Lﬂ‘?q' -nnualre da Documentation
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After the conclusion of the Convention of Nanking, which guaran-
tees to the Chinese with regai*d to the fulfilment of form ali-
ties concerning their entry and departure the most-favoured-
nation treatment, the Colonial Government does not seem to have
departed from the practice of relegating Chinese immigrants to
the category of other Asiatic persons of native status in tho
Whole matter. The Decree of 1933 relating to the admittance
of French and aliens into Indo-China, is not applied to natives,
nor subject to diplomatic conventions, to aliens who, by vir-
tue of the Indo-Chinese local regulations, are authorised to

organise themselves Into congregations.”

(1) Cochin-China
The control of Chinese immigration is at present adminis-
toi'ed in Cocain by an order(z) of the Governor-General of 16
October, 1906, which regulates the immigration of Asiatics.
The order, supplementing several previous orders, has been it-
self modified by continuous Acta. It applies to Asiatic
aliens or persons aasimllated to them, who are defined as fo -
lows: (a) subjects of powers in whose territory France exer-

cises a right of extra-territoriality by virtue of existing

treaties; and (bj subjects or dependents of foreign Powers to

(1) s. 39, Decree of 31 August, 1933: Annuaire de Documentation
n*nnlale Comparée, 1933. Il, 256.

(2) Journal O fficiel de 1»Indochine Francaise, 1906, 1514.

(3) 29 June, 1910; 23 January, 1912; 4 January, 1917; 27
October, 1922.
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whom the legislation of their own country does not accord full
civil and national rights.

The definition will include all persons of Asiatic origin
except the Japanese, who, hy a treaty signed on 4 August, 1096,
have been assimilated to Europeans.”™” The second part of
the definition was later modified,” ' designating in most ex-
press terms the "subjects or resaortissants of Asiatic origin
of foreign powers". This definition has been extended to
Cambodia (Order of 30 July, 1924) and Annam (Order of 25 Sep-
tember, 1928). By simple analogy, it is also applied to Ton-
kin and Laos.

The regulation of immigration has, as an essential basis,
the grouping of Asiatic aliens, or the assimilated residing in
Cochin-China in congregations constituted in each province or
municipality. The Chinese belong to one or other of the five
congregations mentioned above, comprising all their countrymen
of the same district or birthplace. The Indians may affiliate
to the Buddhist or Musselraan congregation, the Malays or Arabs
to the Malay congregations.” The Chiefs of a congregation
inscribe all their compatriots in a special register and record

their subsequent changes, submitting it every quarter to the

(1) stata papers. 88, 530; De Galembert, Les Administrations
at les Services publics indochinolses (1931), 58.

(2) order of 27 October, 1922; J. 0. !.. 1922, 2354.

(3) Nguyen, op. clt., 25.
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immigration service or to the authority of a province or muni-
cipality for verification. All Asiatic aliens mu3t join one
of the congregations on penalty of being excelled if they re-
fuse to do so or if the congregation does not consent to accept
them. The Chiefs are free to accept or refuse new members who
may apply for admission. The acceptance of membership will
involve the acceptance of responsibility both civil and pecu-
niary, for the member.

The immigrants are received on board the ship by the
agents of the Immigration Service and the Chiefs of a congre-
gation if they land at Saigon, or they should present them-
selves immediately to the local authority if they arrive at
other places in Cochin-China. if they intend only a short
stay in the Colony, they receive a "permis de circulation”
valid for three months and not renewable. If they are holders
of a French passport they are authorised to reside for six
months after their passport has been visaed. If the immi-
grants are in transit to one of the adjacent protectorates, a
special pass valid for fifteen days will be issued. If, on
the contrary, they declare their intention to settle in the
Colony, and they are accepted by a congregation, they receive
a lalssez-passer valid for thirty days, and should present
themselves within that period to the immigration authority.
They are then immatriculated and inscribed on a personal tax
roll# and receive a residence permit which must be carried at

all times during their 9tay in the Colony.
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Similar formalities are required in the case of change of
residence in and departure from the Colony. An Asiatic alien
must report every change to the Chief of his congregation, who
delivers to him a certificate showing the new domicile he has
chosen and certifying that he has paid all the sums due to the
Treasury. He then presents himself to the authorities of the
place where he has been inscribed to have his certificate
visaed and to hand in his residence permit. Within a further
period of thirty days he must, with the Chief of his new group,
appear before the authority of his new place of residence.
During this period the residence permit has been transferred
from one place to another the change having been noted on it,
and the permit is returned to the immigrant in exchange for
his certificate. All information concerning Asiatics is
transmitted to the central Immigration Service.

When he desires to leave the Colony temporarily, he must
likewise surrender his residence permit, and receives in turn
a lalssez-passer valid for three months or, exceptionally, one
year, if he is going to Cambodia, after having had certified
the payment of his tax; if he is going to other countries of
the Union, a departure permit, if to a foreign country, a pass-
port valid for one year, is handed to him.

The above regulation is of general application. A spe-
cial regime has been organised by the order of 16 August, 1907
(modified on 4 January, 1917) in favour of Asiatic aliens who

belong to higher tax categories. They are inscribed on a
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special roll kept by the central Service, and receive a photo-
graphed card of identity which entitles them to move and travel
freely throughout the whole of Indo-China without undergoing

any form alities.

(ii) Cambodia
Chinese immigration into Cambodia la governed by the
Order of 15 November, 1919, and its subsequent modificationi.”®
It i3 a replica of the regulations in force in Cochin-China,

except for a few points concerning the designation of congre-

gation Chiefs by the authorities.
(iil) Tonkin

The immigration regime in Tonkin is fixed by the Order of
12 November, 1913~ modified by numerous Acts.~4" Unlike
the Orders applying to the countries already dealt with, which
employ the general term of Asiatic immigration, this Order
concerns only Chinese persons. it differs also materially
from the Orders applicable to the Southern Colony. In the
first place, there is not in principle in the same province or

municipality a separate congregation for Chinese from the same

(1) 1. 0. 1.t 2509.

(2) 30 July and 31 October, 1924; 30 March, 1935; 20 July,
1926.

(3) J. 0. 1.» 1913 » 1998.
(4) 3 March, 30 June and 20 July, 1916; 26 September, 1919;

19 August, 1920; 18 January, 1922; 6 October, 1923; 11 Novem-
ber 1924; 30 December, 1925; 20 July, 1928.
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birthplace. All Chinese in one province form a single con-
gregation. Nevertheless, where there exists an agricultural
or mining undertaking, or other work3 employing Chinese, they
shall he authorised to form a special congregation. On the
other hand, the regime to which the Chinese are subject in
Tonkin is more strict. The laissez-passer delivered to an
immigrant is valid for fifteen days if the province in which
he desires to settle is in the neighbourhood of the place of
arrival. The residence permit, called in Tonkin "carte do
residence”, which ia to be renewed each year on the payment of
the personal tax, should bear the photograph of the holder and
is not valid except in the province of immatriculation. He
cannot leave even temporarily for another province without a
laissez-passer valid for fifteen days, though renewable.
Finally, by reason of proximity to the Chinese frontier, the
condition for temporary stay is more severe in Tonkin than
elsewhere. And Chinese leaving for a foreign country or other
country of the Union except Annam are required to carry a pass-
port.
(iv ) Annam
Leas important in Annatn than in other countries of the

Union, Chinese immigration is regulated by the O rd e rof 25

September, 1928, abrogating the Order of 1926, and retainingl

(1) J. 0. 1., 1928, 2869.
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in force all provisions of former legislation not contrary to
the present Act. Four congregations aro recognised, but in
provinces where the number of Chinese is small, they may be
united into a single congregation. As in Tonkin, a card of
residence with photograph is delivered to each Chinese and
must always be carried with hira. Other provisions are analo-
gous to those in force in Tonkin. A special disposition is
that Chinese merchants domiciled in Torrana or Faifoo, and
regularly Inscribed on the roll of one of the congregations
established in these centures, may travel from one place to
another without being required to oarry a lalsaez-paaser.
Similarly, Asiatics arriving by oea may be permitted to reside
temporarily in Annum to transact their commercial dealings.
They must take out a special laissez-passer valid for one
month and within the limits of the province which is the plaoe
of landing. This laissez-pa3ser is dellvorod by the Receiver
of Customs. The Asiatics when provided with a proper passport
may be allowed to travel in the interior for a similar period.

The passport is visaed both on arrival at and departure from
each place.
(v) Laos

Chinese immigration into thi3 country has been the subject

of the order®1” of 7 January, 1919. Thera is in each Muong

(1) J.0 .1., 1919, 107.
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or district a congregation, of which all Chinese living in the
Muong are members. The document of immatriculation is called
a "capitation card", and a "permis de circulation'l or a pass-
port is necessary before leaving the province where he is in-

scribed.

58. The Chinese Congregation and its Legal Status.-
During the reign of King Qialong of Arin&m (1808-1820) the right
of the Chinese to form congregations had been recognised in
view of thw3 difficulty which would ari3o if tney were to live
in the same commune with the Annamites. ' In each province
there were as many congregations as there wore Chinese of dif-
ferent dialects. In cases whore tho numbers were small, the
(lovernraent would group them into one congregation comprising

(2)

several languages. At the head of each congregation there
were a Chief and Sub-Chief elected for two years, and indefi-
nitely re-eliglble by the principal congregationalists. King
Minh-jEang (1820-1840) ordained in 1824 that Chiefs on election
should be approved by the provincial authority.”

In the time of conquest, Prance had found that the con-

gregations were well constituted and active submitting to the

traditional usage, and invested with prerogatives conceded by2

(1) Nguyen, op. cit., 13.
(2) Luro, op. clt., 182.

(3) Nguyen, op. clt., 14.
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sovereigns of Annam. She recognised their principle and
organisation. The institution has been further consolidated
and legally sanctioned by repeated Orders regulating Chinese
or Asiatic immigration. The Chiefs become the official in-
termediary between the administration nnd their fallow-members,
and are the agents for receiving all communications addressed
to them by the Government. Under certain responsibility, and

*
possessing some prerogatives, they a.I"e ’cor;troll’ing’ Eind st'e’r-
vising agents facilitating the regulations concerning immigra-
tion and the collection of taxes. The c/(angregation has be-
come such a powerful factor in local adninistration that its
refusal to apply or suspension of the lav/, as it did refuse
and suspend the Order of 1892, would have a disastrous e ffect.”
Nevertheless, it is by no means Imparlurn in Imperlo, as alleged,
but is engaged in receiving orders from, and fu lfilling auxi-
liary functions of, the Colonial Government, which it has help-
ed rather than hindered in forming its policy.

The status of the congregation in colonial law is an ob-
scure question. By traditional usage, it possesses property,
movable and immovable, places of gathering, pagodas, cemeteries,
hospitals, and other establishments serving the aims of the
congregation. As a body distinct from the personality of ita
members, it has performed many acts in its collective capacity.

This right was challenged for the first time in 1923, when thel

(1) Nguyen, op. clt., 78.
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Court decided that the Chief of a congregation could not in

his capacity as mandatory acquire property for the benefit and
in the name of his congregation. Considering the direct con-
trol under which the congregation submits to the administration,
the Court ruled that the congregation "appeared rather as an
administrative person in the colonial law,” and that it is in
that capacity placed under administrative guardianship, and
that it cannot, in consequence, conclude important transactions
of civil lifo, such a3 acquiring immovables, receiving gifts
and legacies, and appearing in judicial courts, except with
the authorisation of the Administration. (1)

The decision was bitterly criticised. Instead of appre-
ciating that the rules governing Chinese congregations are the
result of native laws and customs, from which alone conclusions
should be drawn concerning thoir capacity to acquire property
and to appear in courts by their Chiefs, the Tribunal was ac-
cused as being erroneously inspired by the principles of French
public law .~" It extended to Chinese congregations the
canon of ”"administrative guardianship”, which applied to the
legal persons of public law only. Certainly it went too far,
because the Orders relating to Chinese congregations had never

contained anything that mi$it found such an interpretation.2

(1) Tri. lre inst., Saigon, 20 October, 1923.

(2) 3oius, op. clt., 177.
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On appeal, the decision was overruled.~1J The Court held,
adopting the above line of reasoning, that in submitting the
Chinese congregation to administrative authorisation and guar-
dianship, the jurisprudence of the Civil Tribunal at Saigon had
read into the Orders concerning Chinese congregations what had
never really been intended. If the Chinese congregation is to
be treated as a legal person, the Court reiterated, still it
snould not be considered as being of the type known to French
public law, but as a native legal person under the native tra-
ditional statute. The question whether it is desirable to
submit the congregation to administrative guardianship was one

for the legislature alone to decide. 1

59. The Capitation Tax.- The capitation tax to which
the Chinese are subject In the Union of Indo-China varies from
country to country and differs from that imposed upon other
persons. How far its imposition is consistent with treaty
provisions has been discussed iIn the foregoing pages. The
French Insist on the payment of the tax as an indemnity against
the rights and privileges traditionally enjoyed by the Chinese.
Under tne Convention of 1930 its legality was recognised by

China on the condition that the tax is also paid oy other2

(1) cour d'Appel de Saigon, 26 June, 1925.

(2) Lapradelle and Niboyet, Repertoire do Droit International.
H1l. (1929). 604.
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foreigners enjoying the same rights end privileges. What
roally constitute these rights and privileges not having been
defined, the abuse of the treaty power by an indiscriminate
imposition of the tax seems irresistible. Further, the tax
is required of all Chinese whether or not they exercise any of
such rights and privileges, which makes it an unjustified bur-
den upon them.

In Cochin-China the tax. in fixed by the Order of 24 Octo-
ber, 1920- Chinese males aged from eighteen to sixty shall
pay a fixed sum of 15 piastres with a progressive rate propor-
tionate to the trading licence charges nn™ the land tax paid
by them. The amount which a single person may be required to
pay must not exceed 4,000 in the same city or its environs.
The Chiefs of a congregation who collect the tax for the
Treasury are exempt from payment and are awarded a commission
of one-half per cent, for their service. All Annamites, in-
cluding sino-Annamite half-castes, pay the nominal sum of one
piastre. ™ 7~

In Cambodia the rate is .fixed at /10, with a maximum of
/ 4,000.(2"' The number of categories is six. Instead of
being exempt from payment, the Chiefs of the congregation are

given a commission of three per cent. Chinese in Cambodia2

(1) order of 26 Juno, 1920.

(2) order of 6 July, 1929.
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are also subject to a Prestation tux which represents the value
off ten days' work for the Government. N The redemption figure
for the Cacibodians and assimilated is /4, while Chinese pay
double that sum.

Tonkin/O\fixes the tax in three categories of 3.5, 8 and
10 piastres respectively, with a maximum proportionate rate of
¢'1,000.

AnnamV  Imposes no proportionate surtax on the tax of
imraatrieulation, and devises seven categories of 8, 12, 20, 50,
70, 120 and 150 piastres each for the Chinese. The capacity
year when a tax is chargeable is sixteen and not eighteen.

The Annajnite(4) pays (2.5, when eighteen years of age.

The tax is fixed at/8 in Laos./c'\ For those exeroising
a trade or industry, there la a proportionato rate according
to the capital of the licence. The natives' ' pay /2.5. A
prestationv of sixteen days, redeemable at /30 each, is im-

posed both on the native and on the Asiatic alien. The whole

redemption is obligatory for the alien.

(1) Order of 2 October, 1920.
(2) order of 4 September, 1925.
(3) order of 28 April, 1926.
(4) order of 30 October, 1928.

(5) order of 30 November, 1900; 22 September, 1926.

(6) order of 8 May, 1929.

(7) order of 18 June, 1929.
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60. The Immigration haws of the Dutch gast Indies, 1011»
1933.- The question of the expatriation of Chinese from In-
sulinde is an issue which ha3 long deeply concerned the Colo-
nial Government. W holesale deportation is virtually, if not
actually, impossible, and the Decree of 1837, pro .ibiting fur-
ther Chinese immigration, had to be repealed for political
reasons. The question was thoroughly gone into in 1897-
1900, but the fears that the presence of Chinese constituted
a danger were dissipated upon a close study of the facts.

The report of the Mindare Welva&rt Coimnieaion shoved that Chi-
nese immigration in the Colony had produced nothing but advan-
tages. 2

Under the Constgitution of 1854 the conditions of admission
of liethorlanders andlcaliens to the Indies ware to be regulated
oy general Ordinance, which might take the form of law, royal
decree, or ordinance (ss. 31, 105). The now Constitution
ha3 directed those conditions to be established aa far as ne-
cessary by general administrative measure, and for the rest
by ordinance (s. 160). In the Interest of public tranquility
and order, the Government may expel any person not born in
Insulinde, or deny him the ri$ it to reside in specified parts

(S3. 35» 36). It may also require native-born persons to re-

side or not to reside at particular or specified places (s. 37).

(1) ~cabaton, op. clt., 164.

(2) chailley-Bert, op. clt.. LXXII. (1914).



fphis toeing so, and in pursuance of theso provisions, the Royal
Decree of 1911 enacted more severe rules for Java and Madura
than for the Outer Possessions. A landing permit was required,
to toe obtained on the payment of 25 florins, which in due course
was to be exchanged for an admission card.

The subject wag further dealt with toy Decree No. 32 of
1915, applying to Dutch nationals toeing the children of parents
domiciled in the Dutch East Indies or being themselves domi-
ciled there, as well as to aliens who are not domiciled in the
East Indies. It was rendered applicable toy Ordinance No. 693
of 1917, and has since been several times modified.The
admission tax, which had already been raised to 50 florins,
was again raised to 100 in 1924 and to 150 in 1931.~%" The
sum is refunded if the immigrant is denied admission or if he
loaves within six months after landing. Unlike the landing
permit, whicn is issued for a whole family, Including wife and
minor children of the immigrant, the admission card is personal
only. It Is va-Hd for wo years, and may toe extended twice
for a period of one year, and a third time for six years. It
is liable to be cancelled if the holder i3 considered to toe a
clanger to the public peace, and cancellation results in ex-
pulsion. persons desiring to establish themselves in Insul-

inde must have resided there for ten years and must obtain a

(ml) See I.L.O. Migration Laws and Treaties (1928), 1I1.

Koyal Decree”o. 31 of 1931: Annuaire de Documentation
rolonlale Comparée, 1931, 1., 211. ~~
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residence licence before the expiration of the admission card.
The licence may be refused to persons whose presence might be
harmful to the economic interests of the population, or may be
issued subject to certain conditions. It expires if the
holder remains out of Insulinde for longer than eighteen months.

Dutch persons not born of parents domiciled in the Indies
or not domiciled there themselves, and all aliens, may only
land at certain prescribed ports. Government representatives
and foreign consular officials are exempt from this provision,
and so are the persons holding admission cards who have been
registered out and have returned within a year.

The rules are not applicable to recruited labourers of
oriental nationality, whose immigration, according to s. 20 of
the Decree, is to be governed by special regulations. Ordi-
nance No. 694 of 1917 was enacted for the purpose of placing
such labourers in a different position. They are not subject
to the capitation tax, no landing permit being required. But
a duty of 75 florins is payable if they wish to stay after
the expiration of their contract.

The year 1933 witnessed a radical change in Dutch immi-
gration policy in the East Indies. By amending the previous
Decrees, a Royal Decree”™ of 4 November, 1933, enacted that
in each year the number of aliens in all and the number of
aliens of each nationality to be admitted during the coming

calendar year shall be determined by ordinance. The numberl

(1) Annuaire, 1933, 1., 4Q3.
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fixed for all nationalities shall be the same, but aa long as
the total quota has not been reached, the number allotted to
each nationality may be increased to a maximum of one-tenth of
the total number of aliens of that nationality who have been
admitted during the ten consecutive years preceding the opera-
tion of the present Act. The quota law was carried out by
Ordinance No. 492 of 1933, the total number being fixed at
12,000 for the year 1934, to be distributed among 15 groups or
nationalities. China is placed on a level with other nations,
most of whom contribute nothing or very little to the popula-
tion of the Indies, and is entitled, like them, to send the
number of eight hundred, in spite of the fact that Chinese im-

migration has hitherto reached a much higher figure.

61. The Segregation and Pass_System in the Dutch East
Indies.- After admission, the Chinese were subject to resi-
dence and travel restrictions. The group life, which is a

characteristic of Chinese immigration, was made obligatory by
legislation. Under the Government Act of 1854, oriental

aliens established in Netherlands India were required to live
as far as possible In separate quarters under the direction of
their proper chiofs (s. 73). These chiefs, entitled majors,
captains, or lieutenants, were appointed by the Dutch Adminis-

tration, which held them responsible for the proper policingl

(1) Annuaire, 1933, 1., 404.
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and good conduct of their compatriots.'? They received and
acted upon instructions from tho local authority and were en-
trusted with the execution of Chinese law and customs among
disputants. On entering Java tho Chinese were confined to the
Chinese quarters assigned in each city by the Government.

Special leave was required to reside beyond the limits, and

negligence in this respect vias punished. ' Nor could they
travel about freely. For every journey they made they had to
obtain a pass from government officials. Segregation was

claimed to be necessary in order to exercise control over them
and to afford protection to both Chinese and natives. The
restriction on free movement had also an economic motive be-
hind it, namely, that large parts of the native population
might be preserved from contact with Chinese traders. (3)

The segregation does not appear to have been strictly en-
forced, and, especially since 1910, permission to live outside
the quarter has been licerally granted.M) Relaxations wore
also made in the pass system. The regulation of 22 September,
1904, enacted that passes were no longer limited to a specific

journey, hut were valid for a year. Another regulation, of

(1) Campbell, Java, Past and Present (1915), 11, 1100.

(2) Smith, Reports on the Federated Malay States and Java,
Australian Parliamentary Papers. 1906, I1., 56.

(3) jenks, r9port_OQ. s.ertain Economic Questions in the. English
and Dutch. Colonics (120*), 5o.

(4) Day, The Policy and Administration of the Dutch in Java
(1904), 364; Chailley-Bert, op. olt., LXXIII.
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17 November, 1910, dispensed with the necessity of passes .for
travel oetwaen the main business centres snd markets situated
along the main highways. But tine system was maintained for
other localities, though exempting numerous categories of Chi-
nese from its operation, not including Chinese horn in Insul-
inde. " Further relaxations both in the segregation and in
the pass regulations, ware made in 1914. 1915 and 1916, (2) and
the travel restrictions were totally removed in 1918." ° The
segregation clause does not appear in the Constitution Act of
1925. Wi th the abandonment of the quarter system, the increase
of legal assinflation with Europeans, and the intensification
of local administratiop, further maintenance of the Chinese
"Civil Service”, as tire '"chiefs” of the quarters have been
termed, will no longer be justified. The remnant of their
civil jurisdiction having been taken away,(4) the position of

"Chief" has indeed been allowed to fall vacant in some large

cities .

(1) Chailley-Bert, op. clt., IXXIII.
(2) Vnnd.enbosch, op. clt., 309.
(3) Alting and Burning op. cit., b53.

(4) Annuaire, 1929, 1., 275; and see infra ~MOti).
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Chapter XVill.
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62. The Race Clause In th? Naturalisation Law.- The
first Naturalisation Law of the United States, passed In 1790,
provided that 'any alien being a free white person «ay be ad-
mitted to become « citizen." The Law *sj amended In 1870
after the adoption of the Thirteenth and Fourteenth Amendments

to the constitution. suggestion* were made by some that the
* * N >| f

Declaration of Independence and the doctrine of human eA(\quaIity
nni brotherhood so freely promulgated at the time of the jRevo-
lution should find expression in a liberal naturalisation law,
by *trlkIn£ out the word "white”, so that In naturalisation
there would be no distinction of race or colour. others
preaeed for the Insertion, after the words "aliens of African
nativity and to persona of African descent"t the phraae "or
person* born in the Chinese Sraplr©.” *1* But the La» was past-
ed and revised In 1875 to read, "the provisions of this title
«hall apply to aliens being free white persons and to aliens

of African nativity and to persons of African descent.” * And2

(1) congressional Olobc, 1869-70, 5122.

(2) 16 UJU Statutes 284; IB ibid. 31b.



1)
ao it stood in th©® Act of 1906'( and ao | 2169 of the hOvieed

Statutes *

The amended Law, however, not having positively and ex-
pressly prohibited the notuxallsation of Chinese, some of the
eastern States, assuming that they were Included in the term
"white', admitted them to full citizenship. The case of hong
Yen Chan,*2”~ who applied for admission to practise in the Court*
of California, was that of a Chinos© who had been naturalised
in the State of hew York. The first case where naturalisation
was denied occurred In 1878. After consulting tho New Amerl-
pan Cyclopedia on the title “ethnology" ,h the Court held that no !
classification of races included the Mongolian in the white or
w hltlah raco.” The words "white persons” were meant to in-
dicate only persons popularly understood as belonging to tho
Caucasian race, and a native of China was not a white person
within the meaning of the Act of Congress. This interpreta-
tion was confirmed in the case of Gee Hoy, in which tho natura-
Ilsation of a Chinese was held invalid. ' Gee Hoy, being a
naturalised citizen of the State of New Jersey, was granted a
passport for a visit to China. Upon his return, he waa denied

admission. The Court ruled that there was no law conferring

(1) 34 U.3. Statutes 696.
<e> m re Hong Yen Chan (1890), 84 Cal. 163.
<®2)4 in re Ah YUp (1878). 6 sawyer 166.

(4) in re Oee.Hoy (1896), 71 ped. 274.
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tha right of naturalisation upon Mongolians or natives of China,

that the judgment of the Court of New Jersey naturallalng the

eaid Goo Hoy was absolutely null and void for want of Juris-

diction, and that the passport did not constitute any proof of I

the American nationality of Its bearer. in the case of Ozawa, , |

a Japanese was held not eligible for American citizenship.” I

The Court denied that there was any suggestion of individual

unworthiness or racial inferiority either In the legislation

or in the constructions. so Chinese case has been brought

before the supreme Court, but the tenor of judleial decl»lona

1» sufficiently strongly marked and the result of any appeal

would be a foregone conclusion. in a recent case, the Court

has inferred that "white peraona'l within the meaning of 8 2109,

ere members of the Caucasian race, as Caucasian Is understood

by the mass of men, and that the term excludes Chines«, Japanese

Hindus, American Indians and Filipinos though they be not of

the full blood «&>
The right of naturalisation was expressly excepted In the

clause of the Burlingame Treaty granting the rsoet-favoured-

nation treatment to the Chinese people.” Section 14 of the

Chineae Exclusion Act of 1682 provided again that hereafter no

State court or court of the United States should admit Chinese?

(1) Ozawa v. United States (1622), 260 U.3. 178.

(2) Morrison v, California (1934), 291 U.S. «2,

(3) hor could an American citizen become naturalised in China
Expatriation undor the Chinos» lew at the time of the Treaty
was O criminal offence: see sioore, Digest, 111, 586.
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to citizenship. In the renewal of trie moat-favoured-nation
guarantee, a clause "excepting the right to become naturalized

citizen»" was added to Article IV of the Treaty of 1894.

The ethnical restriction i» extended to person® of mixed
blood, when one of the parents is of the ineligible race. In
the case of Knight, the Court rejected the demand because the
mother of the applicant was half Chinese and half Japanese al-
though hia father wan of Kngllah birth and descent.” Simi-
larly, in the case of Young, who had a German father and a
Japanese mother and claimed the status of a German citizen, the
Court declared that the right to become an American citizen by
naturalisation depended upon filiation and blood, not upon na-
tionality or atotute. 12) A recent application by a person
whose grandfather was of pure Portuguese blood and grandmother
and mother Chinése: end who claimed to be a "free white person”,
being of Portuguese descent through the paternal line, was re-
jected .M The doctrine as expounded by the supreme Tribunal
la that men are not white If the strain of coloured blood in
them la a half or a quarter, "or, not improbably, even less.”

In order to facilitate the naturalisation of alien« and

poraona not citizens of the United States who formed part of

the United States forces during the world Aar, the Act of 9 iday,2

(1) in re Knight (1909), 171 Fed. 299.
(2) in re Young (1912), 19b Fed. 715.

(3) in re Fisher (1927), 21 Fed. (2d) 1lqgo7
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1918, was passed. It was provided that any alien serving
in the military or naval forces might file his petition for
naturalisation without making the preliminary declaration of
intention and without proof of the required residence. This
was amended toy the Act of 19 July, 1919, ' providing that any
person of foreign birth who served in the army or navy of the
United states during the War should have the benefits of s.
4(7) of the Act as amended In 1910 and should not bo required
to pay any *«*me it was held, however, that the Acta did not
enlarge the class of eligible foreigners established by 8 2169
0 as to apply to a Chinese who had served from 1917 to 1919

in the national forces.” The Supreme Court, confirming this

ruling in a later case, further held that the words "any alien”
*re limited by ft 2169 to aliens of the oolour and race- there
specified, and that the phrase "any person of foreiert birth”

in the Act of 1919 is not more comprehensive than the words
*any alien” In the Act of 1918.(4) The implied enlargement,
added the Court, should be taken at It* minimum, and the legis-

lative history of the Act indloated tnat the intention of Con-

gress was not to enlarge S 2169 except In respect of Filipinos&

(1) 40 U.5* Statutes 452.
(2) 41 U.S. Statutes 222.
(3) pomf Chong»3 Petition (1923), 287 Fed. 546.

(4) Toy*to United State» (1925), 268 U.S. 402.
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who, not being "free white persons" or "of African nativity",
were otherwise ineligible. Hence the Chinese are deprived of

the benefit of naturalisation for war service.

63. American Nationality and Insular citizenship.-
spite Of the ethnical disability in the haturalizatlon Law,
Chinese may become Amorican citizens either by birth within the
Jurisdiction of the United States or outside It if the father
or mother is an American citizen or by citizenship in a terri-
tory annexed to the United Statec«. By virtue of the first
clause of the Fourteenth Amendment to the Constitution, declar-
ing all persona born or naturalised in the United States and
subject to the Jurisdiction thereof oltizena of the United
States and of the State wherein they reside, a child born In
Amorican territory, though the parents are Chinese subjects, is
considered a United states citizen. This was first decided in
the case of Look Tin Sing,”™ and affirmed in United States v.

2
Jtong Kim Ark.( )

In this celebrated case tho court ruled that
the Constitution of the United States must be interpreted in

the light of the common law, and repudiated the contention that
tho rule of Homan law, by which citlzenahlp of the child follow -
ed that of the parent, was the true rule of International law,

aa now recogniaed in moat civilised countries», and had super-

seded the rule of common law, depending on birth within the2

(1) tn re Look Tin Sing (1884), 21 Fed. 90S.

(2) (1898), 169 U.S. 649.
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realm, originally founded on foudal consideration». In the
meantime, it asserted the inherent right of every independent
nation to determine for itself and according to its own Con-
stitution and laws what classes of persons shall be entitled
to its citizenship. Chinese persons born out of the United
States remaining subjects of the j¢mperor of China, and not
having become citizen.-» of the United States, are held entitled
to the protection of, and owe allegiane®© to, the United ftates
so long as they are permitted by the. United States to reside
there; and they are "subject to the jurisdiction thereof” in
the same sense as all other aliens redding in the United
States. Jong Kim Ark, having been born in the United States
of parents of Chinese deaoent and allegiance but not being em
ployed in any diplomatic or official capacity under the Govern
ment of China, and not having ever renounced, either himself
or by his parents acting for hla, hi« allegiance to the united
States, "becomes at the time of his birth and remains a oitl-
zem of the United States.” The fact, therefore», observed the
Court, that Acts of Congress or treaties have not permitted
Chinese persons born out of the United States to become citi-
zens by naturalisation cannot exclude Chinese persons bom in
that country from the operation of the broad and clear words
of the constitution.

The words in the United states’ of the fourteenth Amend
ment, however, do not have a wide scope. Thus a child born

on board an American vessel on the high sees of parents of
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Chines© race and allegiance was held not to be a citizen of
the United state*." The theory that a merchant *hlp ia to
be considered a part or the territory of the country under
whose flag ah* sail» was not applied. it is now settled and
recognised elsewhere, declared the Court, that the territory
subject to the Jurisdiction of a country Includes the land
areas under its dominion anil control, tn© ports, harbour*, bay*
and other enclosed arm* of the sea along its coast, and a mar-
ginal belt of the sea extending from the coastline outwards a
marine league or three geographical mile*. Thia. the Court
held, ifl the territory which the Amendment designates as Its
field of operation. Modem international law, it added, re-
gards the fiction of territoriallty of vessel* on the high seas
as untenable, and the jurisdiction exercised by a state over
ita merchant vessels upon the ocean is conceded to it in virtue
of its ownership of them as property in a place where no local
jurisdiction exist®. such veaaels are therefore not literal-
ly "part of" or "in the United States™ although the United
States has jurisdiction over them. Lam Mow, though born in
a place where the United States has jurisdiction, wag not born
*in the United States” and ia not its citizen.

gy a aiauilar reasoning, a «on of a Chinese merchant domi-
ciled in the United States, who was on board a vessel which

reached the United States the day after he became £1 year* of

11 tan HO. (197). 19 P.4* <M 1 961> »rflru.ij m L*« Hg-
yiia. tlwW T«« F8!I1 <2d>al6®



a*?e, was denied admission. 11) The Court denounced tho meta-

phorical usage that a ship on the high eeae constitutes a part
of the territory of the flag State and that upon boarding an

American vessel an alien is doomed to have entered the United
States.

By 8 1995 of the hevisod Statutes children born out of
the limits and jurisdiction of the United States of American
citizens are declared to be citizens of the United States.

But by Judicial construction' ' and by a reoent Amendment to

that sectionig) the right* of American citizenship shall not
descend upon such child unless tho citizen father or "oitlzon
mother'~(who are themselves forolgn-born) has resided in the
United States previous to tho birth of such child. (8) And In
caeo» where one of the parents is an alien, the right of citi-
zenship shall be deferred until the child has fulfilled certain

conditions.

?he Chinese had also acquired American citizenship by

. 6
collective naturalisation. Under the Act of 30 April, 1900,3( )
(1) flong Ook Yea v. flaedln (1928), 24 Fed. (2d) 962.

(2) Gendin v. Chin Bow (1927), 274 U.3. «57.
(3) Act of 24 May, 1934, 48 U.S. Statutes 797.
(4) see infra, 8 64,

«t; Sis W '- t; t» i; roo) -V,
(5) por the derivative acquisition of American nationality see
Hover, "Derivative Citizenship in the United states”, in A.J.,

XXVIIl (1974), 255,

(6) 31 U.S» Statutes 141.
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astablishing the Government of the Territory of Hawaii, all
persona who were oitlaons of the Kepublic of Hawaii on 12 Au-
gust, 1898, the date of the formal transfer of sovereignty to
the United State», wore declared to be citizens of the United
Stotea end of the Territory of Hawaii. These included several
hundreds of Chinese, who, being Hawaii«« citizens either by
birth or by naturalisation, could now claim American nationali-
ty.
As to tha other possessions, the Act of 1 July, 1902,n

diw\f\inr- ikvcit  vyr' *'d frelV i a$Vy(@&E VO -~ \.a% V v \'EX
created a citizenship of the Philippine Islands as distinct
from the citizenship of tha United States. By the amendment(z)
to the American Naturalization Law of 1918 before referred to,
the notive-born Filipinos Wh.O served in the American forces
during the Sorld War were allowed to be further naturalised as
United States citizens. The local Law of 192j, however, main-
tf)ains Vq/n4§a\}*hni?lal. r%kst*%icvt\}gn glroh\:_lg{,ttl}ng %eiienstv.\@o cannot be
naturalised according to tha laws of the united States from

being elifcibla for the Filipino citizenship. *1

(1) 32 U.3. Statutes 692.
(2) 40 U.3 = Statutes 542.

cf. Hazard, *“Hestrictions ethnique® a la Naturalization et
a | 'acquisition do la qualité de citoyen aux Etats-Unis", in
ttfiVUft de i>roit International ot de Léglzlatlon comparée. 1931,
Yile
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64. The Cabla Act and the Status of Chinese foomen.-
the Law of 1855, re-enacted as ’8 1994 of the Kcvlaed Statutes,
anv woman who is now or hereaf':er married to a citizen of tr:e
United States and who might heraelf be lawfully naturalised,
»hall he deemed a citizen.* The provisiona were interpreted
as |mposmgV;r‘; :el*t.;;”i;aéllsnr.estcyrryict'évim:)F\ljatand ;4;Et{ii5;1vtva;(;'v>;or.7rlz}l*:ot
being born in the United States and not eligible to became
naturalised, remained an alien in spite of her marriage to on
American citizen .” And though married to a natural-torn
citizen, she is not entitled to the same privilege as the alien
wife of a naturalised citizen under the Immigration Aet.”
According to the Kxpatriation Law of 1907, " a woman of Ameri-
can birth who marries an alien took the nationality of her
husband. an Arnerlean-born Chinese woman would thus acquire
Chinese nationality if ahe married a Chinese, but become» state-
less if she was born in China and married an American.

The Cable Act of 1922n ; attributed to a married woman a

stutus separate from and independent of that, of the huaband.

An alien woman will no longer become an American citizen through
her marriage to a NERERE (a. 2). But the citizenship was for-
feited If an ANtIIli] woman married an alien huaband ineligible?

(1) row Wah Suay v. Backus (1912), 225 U.3. 460,
(2) Chung Pook v. 'Shite (1923), 264 U.3. 442.
%3)_ 34 U.S. Statutes 1288.

i

LY (5 AV MW V'L *- 0 % 1.
(4) 42 U.S. Statutes 1021.
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for netufalieation. The Act further provided that a woman »ho
before the passage of the Act had lost her American nationality
by carriage to ar alien eligible for ncturalisation, might re-
sume her former citizenship by naturalisation (a. 4), but a
voman whose husband was not eligible for citizenship could not
be naturalised during the continuance of th® marital status

(s. 5). Tho Courts having naturalisation jurisdiction would
not therefore accept a declaration of Intention mode by an
alien who i3 or whcao husband is of tho Chinese race. Tho pro-
vis iors did not thus have a uniform operation and are inconsis-
tent with tho basic theory of th* Act.

Th© Cable Act, though stipulating that © woman shall not
foliar the n»tionality of her husband, made no changes in the
status of Chinese women. By merrying an American citizen she
did not under the otatute bacon© an American citizen and could
not be naturalised. ~ ~ And an American woman by marrying a
Chinese lost Aoeriesn citizenship. Even upon tho termination
of the marriage, she ml~afe not return to the United States to
recover her American statu». In th© case of Kg Fung Sing”
the Immigration Service refund such a woman permission to en-
ter because ehe was "an alien Ineligible to become citizen.*
The Court held, approving the executive decision, that the ap-

plicant, being of an excluded race and a citizen of en excluded

7T W e i x ey 2 f AL L Iy | ? ol -tel v I- f X T4V, v* 2

1— —um" Fe— axlll mm L x l*»e»». - 21— || M,

| G PR Wi« A P I
(1) chanK Chan v. Kagls (1925), 268 O.S. 346.

mmm»

(2) sx parte Hg Fung fling (1925), 6 Fed. (2d) 670.
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racial country, *ch not eligible for citizenship - although she
v*9 a natural-born citizen - and therefore could not ho admit-
ted according to the Law.*1*

The policy of the Cable Act that, marriage to an alien in-
oiigiblc for citizenship would divest sn American woman citizen
of her nationality and debar a tnarried woman from being eli-
gible for separate naturell»ation, wag discontinued by the
amending Act of 3 Karoh, 19-31. (2) A woman citizen does not
no* cocoe to bo a citizen of the United States by reason of jjer
marriage, and any wamar who has loet. her United States oitizen-
ship before this Amendment by marri&ge to an Inollgiblo alien
may bo naturalised to her former status. The naturalisation
of any woman who was a citizen of the United States at birth
thaII not be denied on account of her race. Tho repeal of
séction 5 of tho Cable Act offers an opportunity to an alien
married women, being herself eligible, to acquire American na-
tionality by separate naturalisation irrespective of the racial
ineligibility of the husband.
(3)

Hy a recant Amendaent to S 1993 of the nevieed Statutev»,

any child born out of tho limit« and Jurisdiction of the United
States of an American woman citizen is also declared to bo a

citizen of the United States.

[ f*—& *** * * 8 o ' * w o V. w 02

(.1.) Thb saw rule was followed In kx parte Hlnr. (1927), 22 Fod.
(2d) 554, and Toahlko inaba v. haulc (1929), 36 Fed. (2d) 481.

(2) 46 U.3. Statutes 1511.

(5) Act of 24 Kay, 1934, 48 U.S. Statutes 797.
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Chapter XIX.

GAMADA
65. The Power of the Dominions to Deal with Naturalisa
tion and Aliena.- By the common law rule, nationality was a
matter not of race hut of birth-place. Every person born

within the King's dominions was a British subject, every per-
son born without WaI.S an alien. The alb\surdity of the result
was later removed by statutes from time to time, anti then an
Act of parliament might confer wholly or in part the privileges
of a natural-born British subject.” Naturalisation, then,
"hath the like effect as a man's birth hath.” And the power
to confer British nationality has since been reserved to the
Imperial parliament. Under the Naturalisation Act of 1870 the
legislature of any British possession might make laws for im-
parting to any person the privileges of naturalisation, to bo
enjoyed by such person within the limits of such possession,
but only within such limits had they the authority of law. it
i*\ MR s Pagde ! o yalt fri [¥1% 4 ¢ > %

is apparent that British nationality could not be conferred by

fin7 naturalisation acts of the Colonial legislature. Butl

(1) cCf. Clem«nt, Canadian Constitution (1616), 171.



certificates of naturalisation granted by the secretary of
State were, on the contrary, to have validity throughout the
Empire, although it was believed that they accorded to an alien
no rights or privileges in a British Colony.~1' The Privy
Council had held that the status of an alien must be determined
by the law of England, while the consequences of that status
would depend upon the local lawa.” The position of a per-
son naturalised in a Colony seemed to be that he was entitled
as a subject of the King in that Colony to the protection of
the British Oovernment in every State except that in which he
was born and to which he owed a natural allegiance. ™ * He
was also an alien in the United Kingdom.(4) The question was
raised at the Colonial Conference of 1907, and the Dominions
suggested that the law as to naturalisation should bo uniform
throughout the Empire, and that naturalisation whenever granted
should be imperial and not local. The period of residence re-
guired before naturalisation, which was two years in Australia
and the Union of South Africa, and three years in Canada, while

yew Zealand fixed no limit, oeoms to have been the focus of

dispute. © The Imperial Government insisted that unless the

(1) van Pittius, JteUfIBftlteJLILttfrAft. B&t-BEAU Ifr S$2SB37)»2*+&h
(1930), 80.

(2) Clement, op. clt., 179.

(3) Ibid., 182, note.
2

-V Vv, 01(5x liss - v 1?1 Fo v

(4) Keith, hesponslble Government in the Dominions (1928), |1
1041. it

(6) Ibid., 1042.
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Dominions conformed to the minimum imperial requirements - of
which five years residence was the moat important - their na-
turalisation could not he recognised.” This was accepted
somewhat reluctantly, and the Imperial parliament passed the
British Nationality and Status of Aliens Act in 1914. It de-
fines who shall be natural-born British subjects and elaborates
rules by wtiioh the national status of married Women(z) and in-
fant children shall be determined. Naturalisation of universal
validity may be granted to any person who fulfils the requisite
conditions, and he is given the full status of a natural-born
British subject. The Government of any British possession en-
joys the same power if it adopts Part Il of the Act.

In creating the Imperial nationality, which was to be
Empire-wide and uniform, the Dominions entertained the appre-
hension that the proposed law mlgit affect the validity and
effectiveness of local laws regulating Immigration or the like,
or differentiating between classes of British subjects.(s) The
Imperial Act then expressly stipulated (s.26) that the Act
should not take away or abridge any power vested in the legis-
lature of any British possession or affect the operation of any
law at that time in force or prevent any such legislature from
treating differently different classes of British subjects.

The differentiation between various classes of;BBritish subject*,

(1) Van Pittius, op. olt.. 51.

(2) See the Amendment Act, 23 & 24> Geo. V., 0 49, 1933.

(3) wvan Pittiua, op. clt.. 53.
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who may receive different treatment according to the particular

laws governing them, vm3 thus given statutory approval.

66. The Canadian Naturalisation Law.» The Dominion Gov
ment is empowered by two Imperial Acts to deal with naturalisa-
tion. Apart from the Act of 1870, the British North America
Act, 1867, had also assigned, under s. 91(25), to the Federal
Parliament Jurisdiction over naturalisation and aliens. This
being so, Canada enacted its first Naturalisation Act In 1881,

which was amended by subsequent Acts.” The revised statute
of 1906 (c.77) consolidating these Acts, was itself repealed by
the legislation of 1914 (c.44) which adopted the Imperial Act.
The Immigration Act of 1910 creates the status of "Canadian oi-

. . In pursuance of the Statute of the Perma-
tizen", who is to be exempt from its restrictions./ There are

. nent Court of Intern_ationa_l Justi_ce, t_he .
thus three Laws in force at present dealing with nationality in

Canadian Nationals Act was passed in 1921.
Canada and passed for different purposes. A Canadian citizen,
as provided by the Immigration Act, shall include any person
bom or naturalised in Canada, and any British subject who has
maintained a doraioile in the Dominion for five years. In addi-
tion to a Canadian citizen, a Canadian national comprises any
person born outside Canada whose father was a Canadian national.
Such a national, it is interesting to note, not being a Canadian

citizen and having no domicile in Canada, may be prevented from

entering the country under the terms of the Immigration Act.™ 2

(1) c. 23, 1902; C. 38, 1903; C. 24, 1904; C. 25, 1905.

(2) cf. Mackenzie, "Citizenship in Canada", B.Y., 1934, 159.



Under* the Canadian naturalisation Act, any alien who had
resided Iin Canada for a tern of not less than three years or
had teen in the service of the Crown for a similar tlise and
intended, when n&tuialised, either to reside in Canada or to
continue in such service, might apply for a certificate of
naturalisation. an alien to whom a certificate tied been
granted would be entitled within Canada to the same political
and other rights, powers and privileges, and be subject to the
same obligations, as a natural-born British subject. The
1914 Act adopted the Imperial legislation which empowers iio-
mlnion Governments to issue certificates of imporial validity.
An applicant must fulfil certain conditions os to residence,
good character, etc., tat the grant of a certificate is In the
absolute discretion of the »Sinister. The Act also accords to
a naturalised person all political and other rights, powers and
privileges to which a natural-born subject is entitled, and
repeats mutatla mutandis the relevant provisions of the Imperial

legls lotion*

g7. problems and Consequences of Naturalisation in Canada
Canada sets no actual bar to Chinese who wish to be naturalised,
although the latter show no great inclination to avail them-

selves of the opportunity. ™~ ~ The righto and privileges

(1) Jenks and Lauck, The Immigration Problem (1926), 277.
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flowing from naturalisation which fall within Fsderal oorape-
tanco are largely curtailed by provincial legislation on tho
ground that the various topics have boon assigned to the pro-
vince# Haturaliaation in Canada, therefore, confers very few
privileges, and since early diys political rights have been
denied, apart from which, naturalisation had very seldom any

other object. » It is submitted thot the permanent denial

of full citizenship privileges cannot bo justified on high
grounds of justice, nor on the dubious ground of expediency.
Further, the conflict of Dominion and provincial power In ap-
parent aa regards the treatment of naturalised aliens. The
views expre'sed in the decisions of the Privy Council are dif-
ficult to reconcile, as tho distinction between the two spheres
is really not very well marked. ® It may be taken that the
authority of the Dominion Parliament becomes exhausted with
naturalisation, and that tho person naturalised passes under
the jurisdiction of the provincial legislature to the same ex-
tent as if horn a British subject. But alnco the disabilities
imposed by provincial legislation affect naturalised British
subjects as well as alien Chinese, because they are wuasod on
racial and not national character, the question at once arises
whether the validity of provincial law, applicable to British

subjects, retains it* full force in tho case of aliens. Or,1

(1) element, op. clt., 677, note.

{2} Ibid., 672, 675.
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in other words, could a provincial law affecting tho rights of
aliens bo defended on tho plea that its onaotmont was within
tho allotted authority of the province? In the second place,
does the Federal perver of dealing with naturalisation am!
aliens inoludo the power to enact what shall be tho conse-
guences of naturalisation? That the interprétation has been

different and even contradictory is seen from the following

eases.

(i) Union Colliery Co. v. Uryden(l)

The Coal isfinea Regulations act of British Columbia, as
amended in 1890. provided (a. 4) that no boy under 18 and no
woman or girl of any age and no Chinaman should be employed, or
allowed to be for the purpose of employment belo# ground in
any mine to which this Act applied. The question wao raised
whether or not the provision was Intra vires the provincial
legislature. The Courts ot the province upheld its validity
as concerning regulation of coal mines and so not ultra vires
as an interference vtith the subject of aliens," "' The Supreme
Court ruled that the legislature had imposed a restriction on
the freedom of contract, a restriction which might be supported
on the ground that it dealt with property and civil rights and
was a merely local matter. it took the view that the deter-

mination of the age or other qualifications required of those2

(1) (1899), A.C. 580.

(2) in re Coal Mines Regulations Amendment Act. 1890. (1896),
5 B*C* 306.
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residing in the province to oxerclso certain profession* or
certain branches of business attended with danger or risk to
the public, «aa a local subject in the nature of internal
police regulations. In pawa ing laws upon thone «subjects, the
Court reiterated, even if those laws incidentally affected
Federal powers, it must be held that this* incidental power Was
Included in tho right to deal with the subjects specially
placed within tho provincial power®.

The ettae was taken to the Privy Council. The respondent,
John Bryden, Attornoy-CSoneral for British Columbia, and a
shareholder in the appellant Company, averred fch?t the employ-
ment of Chinese in positions of trust and responsitilifcy, or
as labourera below ground, was a source of danger and injury
to other persons working in the mines, whloh involved the lia-
bility of the Company for damages, and was also injurious and
destructive to the mines. This, however, was totally denied
by the Company. He also pleaded thst the employment of
Chinese in those capacities was oontrary to the statutory law
of tbs province. In the character of intervener, appearing
by counsel, he contended that the case had two aspects: one
as relating to aliens, and the other as to restricting the
employment in mines of a particular kind of labour. As re-
gards the former, counsel admitted that it would be within the
competence of Dominion legislation only. But Chinese were
pot necessarily aliens. It might Include alien» within its

meaning: but most of the Chinese affected had been naturalised.
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Apart fro® tho case of alien Chinesot tho contention wont on,
thox*« «as still the other aspect of the question. The re-
striction of employment in tho torn« of the Act was a matter
included in tha cla*n of subjects "'property and civil rights

in the province"” within the meaning of n. 92(13) of the Imperial
Act of 1867. In that aspect, he submitted that it was within
the competence of the provincial legislature.

Tho Judgment, delivered by Lord Watson, answered the first
guestion in the negative and the second In the affirmative.
Their Lordships wore of the opinion that every alien whan na-
turalisod in Canada became ipso facto a Canadian subject of the
i“ueen; his children were not aliens, requiring to be natura-
lised, but were natural-born Canadians. The Dominion Parlia-
ment had not been given tho right to legislate for tho latter
class of persons, i.0., the natural-born Canadian». But under
8, 91(25) Parliament posses sod the power to legislate In the
ease of naturalised aliens after naturalisation. "The subject
of naturalisation", ruled Lord Watson, "seems prime facie to
include the power of enacting what shall be the consequences
of naturalisation, or in other words, what shall be the rights
and privileges pertaining to residents In Canada after they had
been natureUsed.u The expression "aliens"” was thought to In-

clude ell aliens who had not been naturalised, and the wordsl

(1) (1P99) A*C. 582-584.



"no Chinaman* as need In s. 4 of the Act also implied «vary adult
Chinoao who nad not u«.m naturalised.

ko regards the first question, their Lordship* believed
that the subjdct.-matter was clearly included in s. »¢(10), which
extended to provincial undertakings such as the coal mines of
the appellant Company, as well as In a, 92(10), embracing *pro-
party and civil rights In the province¥*. hut since the lead-
ing feature of the anactnont could have r;0 application except
to Chineeo who were aliens or naturalised subjects, and since
it «stabl!ladaiS no rule or regulation except that these aliens
or naturalised subjects should not work in underground mines,
therefore s. 4 of the Act trenched upon the exclusive authority
of the parliament of Canada. Xr. conclusion, Lord Satson fur-
ther emphasised.the fact that by virtu« of s. ni(. 5) the Dominion
Legialatura was undoubtedly invested with exclusive authority
In all matters which directly concerned the rights, privileges
and disabilities of the class of Chinese, naturalised or not,
who were resident In the provinces of Canada. it is thus ap-
parent from the Judgment that the jurisdiction of the assigned
provincial powers will to intffectivo if It overlap« the Do-
minion authority. tut this line of argument eas not followed
in the case of Cunningham v. Hoama.

(11) Cunningham v. Tome;; Voraac™* *

In thio case thu question whether the Dominion power tol

(1) (1903) A.C. 151.
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doal with naturalisation and aliens extends so as to cover the
enactment o* the consequences of naturallaatlon, is answered

In the nogntivo. The provincial tiloctions Act, 1897, of Bri-
tish Columbia, whil« conferring the right of franchise on every
main of full ago, provided that no Chinaman, Japanese, or Indian
should havo his narro plaeod on tho rogister of voters for any
electoral district or ho entitled to voto at any election.

The expressions "Chinaman* and "Japanese” wore to moan any na-
tive of the rospoctiv© Empires not born If British parents, and
included any person of the Chinese or Japanese raca, whether
naturalised or not. The provincial Courts, following the =

judgment rendered in the Union Colliery Co» case, held the en-

actment ultra vliea. This was, however, reversed by the
privy council, and the Act was held to be within provincial
LOmpetEntt, It wan argued that s. 01(25; reserved the whole

subject of naturalisation to the exclusive jurisdiction of the
Dominion, while the liutuialiaation act of Canada provided that
a naturalised alien should le antitied within Canada to all
political end other righto, powers and privileges to which a
natural-torn British subject vms entitled. To this the ap-
pellants replied that the power of naturalisation related only
to the mod« 1» which naturalisation watt to bo conferred and
not to the rights which might or might not follow according to
the electoral law Of the district. This WasS a matter wWhieh
<fte within the exclusive competence of the provincial legis-

lature, being within the classes of subjects assigned tOo it by
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g. 02(1) - It was the province, and not tho Dominion legisla-
ture, which hod powar to regtflata tne electoral law of tho pro-
vince, and to decid* whothei tho jutpondent, naturalised by
virtu« of the Dominion Act, should imv« uio right to vote at
the election» of naumlLoi» to solve in the provincial legislature.

Lord halabury, in delivering the judgment of tho Committee,
uphold the vie* of the respondents. He «aid that the Aot did
uot purport to deal with the consequunoo» of either alienage
or naturalisation* It waa for the Dominion, he observed» to
determine «hat should eonatitule either the one or the other,
tut the quostlon aa to what aonsequonoaa should follow fro»
olther aaa x.ot touched. "ihe right of protection and tho
o~Nllgatlone or allegiance ara nacaeaarlly involved in the na-
tionality confarrad by naturallaatlorn and the privileges at-
tached to it, where lheae depend upon residence, are quite in-
dep™n'.ent of nationality."” lhe term ’'political right»" used
in the Jatuieill»atlon Aot «a» thought to be a vary wide phrase,
and oould not bo hold to give necessarily a right to tho auf*
frage In all or any of the provincec.

In di»tinguishln«i tnis ootatxuction from that In the eerHer
oaso, it waa pointed out that tho lattar depended upon totally
different grounds. Tho regulations there impeached were not
really aim'd at the regulation of coal mines at all, tho de-
cision runs, tut were in trutn devised to deprive the Chinese,
naturalised or not, of the ordinary right» of the Inhabitant«

of British Columbia and, in effeot, to prevent their continued
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iy there. I was 000I00s  their Lordships concluded, that
PUeh adecrsben coute hove om0 oreletion e i preetinl whether
ov I0L k) neteralised, person et o0 inherent rijnt 1) the
SUffrage within the provinee Inowaieh bo o resided,

(i) wwuong Ing v. The glntJ1l®

This case established clearly toe power of th ¢ provincial

legislature within its allotted sphere to enact laws affecting

the rights of a naturalised plien |1 further defined who
was a (II0&0&En k00 0r0i1]) to the [IN101 understanding of the
word in (i0¢0%.  The statute (I §4Skittht0 il of 1912 prohibit-
ad the employment of Ihith women in any restmurant, |auidry or
other place ol business or amusement I 1111 was [t]! owned or

managed by a Chinaman, Japania© or other oriental person.
~uong Wing, being a naturalised British subject, contended that
the Law encroached upon the Dominion power in regard to natura-
lisation and that he was not a "Chinaman ' within the meaning
of the statute. The supreme Court of Canada, however, upheld
its validity, considering that the act, touching civil right*
in the province under s. 92(13~ , and being for the suppression
or prevention of a local evil under s. 92(“]]‘ was within pro-
vincial competence. Leave to appeal was refused by the Judi-
cial committee, who ruled that tnis was too wide a question to
raise in a case of this kind in whioh an individual subject

(8)

was complaining.2

(1) (191-*), IB D.L.H. 121.

(2) Lofroy, Constitutional Law of Canada (1918), 215, n. 208.
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Davies, J., referring to the Union colliery case, con-
fessed that if the exclusive authority in all matters which
directly eoncomed the rights, privileges and disabilities of
the ela»o of Chinaman resident in Canada was vested in the
Dominion by a. 91{25)t it would afford a strong argument for
holding the legislation in question ultra vires. But accept-
ing the interpretation of s. 91(25) in Honxna's case, that "its
language does not purport to deal with the consequences of
either allenago or naturalization,” and that, while it clearly
reserved these subjects to the jurisdiction of the Dominion
so far as to determine what should constitute either alienage
or naturalisation, it did not touch the question of what eon*
sequences should follow from either, he was relieved from the
difficulty he would otherwise feel. "once it is decided",
ho remarked, "that the subject matter of the employment of
white women is within the exclusive powers of the provincial
legislature and does not infringe upon any of the enumerated
subject setters assigned to the Dominion, then aueh provin-
cial powers are plenary.”

f¥ith regard to tho terra "Chinaman", he ruled that although
the appellant had become a naturalised British subject and had
changed hi« political allegiance, he had not oeased to be a
"Chinaman’ within the meaning of that word ns used In the sta-
tute. The prohibition was not aimed at alien Chinamen almply,
or at Chinamen having any political affiliation. It was

against any Chinaman whether owing allegiance to the rulers of
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tiik Chinas« Empire, or the United states tfe.ublic. or the Bri-
tish Crown. In other words, ho continued, it was not aimed
at any class of Chinaman or at the political status of Chinamen,
but at Chinaman hr men of a particular re.ce or blood and whe-
ther aliens or naturalised. Duff, J., also drew a distinction
between persons of a eertain racial origin and those of a cer-
tain nationality. The Act, he argued, applied to persona of
the races mentioned, without regard to nationality. "The terms
Chin««« or Chinamen na used In the Canadian legislation, point
to a classification based unon origin, upon racial or personal
characteristics *nd habits, rather than upon nationality or
allegiance.”

IdiIngton, 1., dissenting, was of the opinion that the
political rights given to any one whether naturalised or natural-
born British subjects, might in many respects be limited and
varied by the legislation of a province, even discriminating
in favour of one section or class as against another. hut
the "other rights or powers and privileges” of natural-born
British subjects did not so fall within the power of the legis-
latures to discriminate between classes or sections of the
oorcrunity =

From the decision in theso two oases it is obvious that
provincial Acts, which affect the rights of aliens but do not
"purport"” to deal with alienage and naturalisation, are valid
*0 long but only so far as tho power to enact them oomos within

the assigned topics of the provincial legislature. The Dominlcn
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Jurisdiction over naturaliaation and alien» is confined to the
determination of «hat constitutec either alienage or naturali-
sation, and does not extend to it* consequences. These cases

Boom to overrule the principle of the Union Colliery case.

(iv) Brooks-Bldlake and vhittall, Ltd, vy,
Httornoy-Oonexal for British Columbia'1l’

The appellants wore* holders of licences granted in 1912
enabling them to out timber or. certain lands of the province
of British Columbia, and containing a provision that no Chi-
nese or Japanese labour was to bo employed in connection there-
with. The licence» sere for one year and were renewable if
the terms had been complied with. The Court of Appeal Or
British Columbia declared in 1920 the provision to be Invalid,
on the grounds (a) that it conflicted with s. 91(25) of the
British North Amorios Act, and (b) that it was repugnant to
the Japanese Treaty Ant of 1913 of the Dominion, which confer-
red mont-favoured-nation treatment on Japanese subjects. iZl
But the provinolo! legislature passed an Act'is'1 (C. 49) In 1981
declaring that such a provision had the force of law, and that
a violation of it would be a sufficient ground for cancelling

a licence» The appellant«, who employed both Chinese and2

(1) (1923) A.C. 45

(2) in ra.J.g.n«»., _Ao J , 1920)> gg D>c< 1J#<
(¢) ¢ntitled 'an act to validate an,i ] .
touncil and provisions relating to the certain order« in

on Crown property". " employment of persons
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Japanese, sued for * declaration that they were entitled no to
do and that the Act *s8 ultra vir»» the provincial legislature.
The supreme Court of British Columbia, considering Ilteelf
bound b? ths decision of ths Court of Appaal in Re Japanese
Treaty *>et. 1913. made an order as claimed by the appellants;
but the decision '«»a reversed by ths Supremo Court of Canada/l*
againat which the appellant« appealed to the Privy Council.
Vinnount Cave, In delivering ths Judgment of ths Committee,
ruled that although a. 01(35?) reserves to ths Dominion the
gtonoral right to legislate aa to tho rights and disabilities
or aliens and naturalised parsons, it does not empower tho
Dominion to regxilate the management of public property of tho
province, or to dotormina whether a grantee or licenaee of
that property shall or ahall not os permittad to employ persona
of a particular race. Those functions, ho «aid, ara assigned
Dy a. 92(5) and a. 109 of the Act to tho legislature of tho
province, and there is nothing in s. 91 which conflicts with
that view. Referring to the Onion Colliery eaaa, he remarked
that tha statute which prohibited the employment of Chinese In
coal mines underground was beyond the powers of the provincial
legislature on tho ground that "the enactment was not really
applicable to coal sines only - still leas to coal mines be-

longing to the province - tut was in truth deviaed to prevent

(1) (1022j, 60 D.L.K. 475.



Chinamon from earning their living in the province." Speak-
Ins °r Cunningham v. flow , where a statute her! denied the
franchise to Chinamen and Japenene, the hoard held this to be
within the rower« of the provincial legislature, which had the
exclusive ri#>t to prescribe the condition* under which the
provincial suffrage wee to be conferred. In their Lordship»»
opinion, the present case fell arlthin the principle and autho-
rities Inst cited, and not within Bryden's case. The stipu-
lation In qgtiastion wan accordingly not void aa contrary to
s. 91 of the Imperial Act.

It behoves nt this point to add a few words of comment.
The Judgment last quoted admits "the general right of the
Dominion to legislate as to the rights and disabilities of
aliens and naturalised persona" under s. 01(35), which had
been interpreted in Hommn»s case as confined only to the de-
termination of what shall constitute alienage and naturalisa-
tion, and not extending to the consequences, The decision
in that ease had taken away from naturalised persons one of
the most substantial political rights» The power to legis-
late T¢(i1010] "civil rights" la reserved to the province.
*< car. hardly sea, therefore, any room left for the Dominion
to legislate on the subject of "naturalisation and aliens",
Tho contention of the intervener in »ryden's case seems to
depend on the fact that the Coal »lines Act did not. affect the
rights of aliens, and he admitted that to do so would invali-

date the provincial laws. But it is here submitted that the
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right« of an alien may be uffoeUd if tht power« to enact le-
gislation whioa concerns hl«; cos» within th« a&aignod sphere
of tha provincial authority. If this lino of &i%utceat is
adopted, tne earlier bryden case is virtually overruled on the
ground that the restriction of employawnt in coal mines is a
matter included in "property and civil rights in tho province*}
and further, that tho right to deal with tho subjects assigned
to the provinco include* incidental poorer» uuoh uu those here
discussed, even if thu iaaa cnaoted under the authority of
this right encroach upon federal pouars. Ja the other hand

it might equally have Loan held in tno yrook3-aidlake case
that the prohibition ha« no application except to Chinese,
aliens or naturalised, and that it is not rotlly aimed at tho
regulation of tlmber-outting but le devised to deprive tho
Chinese, naturalised or not, of the ordinary rights of tho in-
habitant» of British Columbia and to prohibit them from earn-
ing a living in the province. Th« rulings are indeed con-
fllcting. (1)

(v) Attorney-General fpr.briUch Columbia v.
Attorney-Gon”ral for Canada'”")

in this case the views taken in the Brooks-Bidlake case
wore greatly modified. The Oriental Orders in Council Valida-

tion Act, which had heon hold not inconsistent with «. 91(25)2

(1) It is suggested that the limited application of the provi-
sions as to timber licence« may be made a ground of differen-
tiation, though In fact the distinction is not great: Keith,
Besponsltole Government In the Dominions, j, 543.

(2) (1924) A.C. 203



In tha previous ease, was con«ldered invalid, a« it affected "
tha rights of a particular class of alions - the Japanese, who- )
had teen acoorded the most-favoured-nation treatment by the
Treaty of 1913. which was declared to have the force of law

by tho Dominion Parliament under 3. 132 of the Constitution

Act.

The Covernor-Oenoral of Canada had referred the said eta-
tute to tho Supreme Court to consider its validity, and, upon
that Court advising tnat the Act was ultra vires tho provin-
cial authority, he disallowed it. The province now appealed
against the Judgment of the Supreme Court and the case came
before tho Privy Council.

The views taken oy tho Supreme Court Judges were diver-
gent/1l' bavios, C.J., thought that the provincial Act of
1921 was ultra vires as infringing a. 91 of the Constitution
ns well as the Treaty Act, 1913, by prohibiting the employment
of Japanese subjects. Idington, J., wa3 of the opinion that
the powers of the Provincial Government over the lands of the
province were as extensive as those of private owners, and
that a private owner could have determined not to have Japanese
subjects on his property, and could have stipulated to that
effect. Anglin, J., based his opinion entirely on s. 91,

which he held the Statute of 1921 to oontravene. it was In

N «. in Coun.11 tfhiu ,tlon Aa, (198e)f 6f>
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effect passed to deprive Chinese and Japanese of the general

right to earn their living. Hignault, J., ooncurrod with
Anglin, J. 3roden, J,, thought the statute Intra virea so
far as s. 91 «s concerned and as regards the Chinese. But

he considered it to oe ultra viroa as far as the Japanese wore
concerned, ainoe it conflicted with the provisions of the
Treaty j*ct.

Viscount Haldane remarked, in delivering the Judgment of
the Judicial Committee, that what their Lordships decided in
the Brooks-3ldlake case was the validity of the stipulation In
the licences against the employment of Chinese, with s. 91(25).
30 far as Chinese labour was concerned no question could arise
under the Japaneoe Treaty. Their Lordships now entertained
no doubt that the statute violated the principle laid down in
the Dominion Act of 1913. This conclusion, they added, did
not In any way affect what they had decided on the previous
appeal as to the title to a renewal of the special licences
relative to particular properties . "It is concerned with the
principle of the statute of 1921, and not with that of merely
individual instances in which particular kinds of property
ftre being administered.” The Committee seems to adopt the
view that the fact that the statute contravened the rights of
Japanese subjects as well us those of others "who were not
such subjects and who happened to he included, could make no

difference to this conclusion.”
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Chapter XX.

* mjfx 1 "1 W, a L 3.X X A M — * *1 't S J o« Vvrom o etye, 4 L X &P A sl v X * , a o

4.. . I’f »e.r ww> 4 *utw ii * .
AUSTRALIA AND MO (5ALAND

68« The Naturallsatlon Laws of the Australian 3tatQ» .-
vrlor to the enactment of the Naturalisation Act In 1903 by the
Cora*annealth, the subject of naturalisation was dealt with by
the legislatures of the different States. liven undor the
Constitution Act of 1990, the Jurisdiction over naturalisation
and aliens has not Peon declared exclusively to belong to the
Comnonwealth, althou”i it is dearly Intended that its power
shall be plenary.

New Fouth Wales first enacted, by Act No. 3 of 1861, that
no certificate of naturalisation would be granted thereafter
to any Chinese. The Act was left in operation although it
was thought that such denial was "impolitic and unnecessary.”
The Act being repealed in 1867, the disability was re-imposed
m the Act of 1888 (No. 4). In Queensland, Act No. 28 of
1867 denied on Asiatic or African alien the right to become
naturalised unless such alien had been married and resided in
the Colony for three years and provided that his wife also
resided within the Colony. as early Chinese immigration con-

sisted predominantly of males matrimonially unattached, and

(1) iioore, The CaM-Ututlon of the Commonwealth of Australia
(1910), ws8*



ttxa racial antipathy to mata with woman of other r*cea could
only with difficulty oa overcoat, the Chinese war® practically
excluded from acquiring Britiah nationality through naturali-
sation. hut quite a nuiater of Chines© took out letters of

naturalisation in the other States.

69. The Federal Law and the Eights of British Chinese
in the Cpareonwealth .- The Commonwealth has power to remove
disabilities of aliens existing at common law, and to secure
to them tha ordinary rights of Inhabitants. It is exercised
under the headings either of a. 51 (XXIX) relating to external
affairs, or of a. 61 (XIX) concerning naturalisation and
aliens, or of a. 61 (XXVI) relating to the people of any race
for whom it is deemed necessary to make special laws. But it
is said that it is rather s. 51 (XXVI) that has enabled the
parliament to pass laws concerning the Indian, Afghan and
Syrian hawker; the Chine«® miners, laundrytnen, market garden-
era anci furniture manufaAirers; the Japanese settlers and
Kanaka plantation labourers of Queensland; end the coloured
racer, ensployod in tho pearl fisheries of Queensland and Western
Australia. (1)

The Federal naturalisation Act, 1903, ouaponded all the
State naturalisation laws. It declared that fro» the com-

laoncoaent of thin Aot the right to issue certificates ofl

L eerd e gt BEE b writers consider that 10t
oower 1« (tlIVE] wunder a. 61 (XIX): <c¢f. Quick and Oarran,
orpnta it constitution (1901), 603,
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naturalisation should fce exclusively Vested In the Government
of the Coamonwealih, and no certificate issue.l hereafter under
any State Act would fce of any effort. Eut. persona who had
previously obtained State certificates were deemed to be na-
turalised under the Commonwealth act.

Under the Federal Law, an aboriginal native or Asia,
Africa or tho Islands of the Pacific (excepting New Zealand)
was not entitled to apply fOr a certificate of naturalisation,
yoreovor, tho Law empowered the Governor-General in Council
to xevoke a certificate with or without assigning any reason.
Chinese and othar Asiatics were thus excluded from acquiring
citizenship unless born in the Commonwealth.

RUstralig adopted the general provisions of the British
Nationality and Status of Aliens Act, 1914, In 1920, repealing
the Naturallaation Act, 1903-1917. British cltisonshlp la
acquired by any person either by birth or by naturaliaatlon
under certain conditions. The national status of married
women and minor children is also determined by rules embodied
in tho Imperial Act. Although there is no express provlaion
denying Chinese the right of naturalisation, the bt prac-
tice acorns to be that Chinese aliens are debarred through the

A M. %2 1o (**>> 11 Vt&k'fc %1% 4 - V-V A. -

exorcise of tho absolute discretion“by the Governor-General. (1

* r r<lu



336

On the other hand, the possession of British nationality

in Australia does not seom to confer any benefit* upon the

Chinese holders. Chinese born In Australia may be denied ad-
mission under the Immigration Las. They are alao deprived
* i« . o m*

of the franchise in ioae Statea while other Brltiah subjects,
natural-born or naturalised, are entitled to all politioal and
other rights, powers and privileges. A distinction is also
made in the Act (®. 11) between the rights, powers and privi-
leges of natural-born Brltiah subjects and those of persons
naturalised in the Commonwealth. The Invalid and OIld Ago
pensions Act, 1008-1931, which insures naturalised subjects

of at least three years standing against sickness, Incapacity
and old age, penalises naturalised Asiatic subjects except
those born in Australia.'(l)' Belief was granted to Indiana
toy an Act in 1926 whioh entitles "Indians born in Brltiah India"
to the privilege. The Maternity Allowance Act, 1912, which
grants an allowance of £5 to every woman who gives birth to a
child, excluded women who were Asiatics from its benefits.

By an Amendment in 1926 the vot'd "Asiatics'* was omitted and
"Aliens'* inserted in its place. The Act of 1927 further pro-

vides that a woman who is an alien by reason of her marriage

to an alien shall not be subject to the disqualification.l

11) under the State lawi, Chinese were Ineligible for the old-
nansions: new South Wales, 1900, Mo. 74, a. 61j Victoria,
Ifol Mo. 1761, as. 6(31 7] iluaensland, 1908, No. 6, a. 7.



British Chinas« subjects are therefore granted the benefit,

ea are those «omen who marry Chinese aliens*

70. Local and imperial naturalisation in Me« Zealand.»
Under the Aliena Act, 1908, a friendly alien residing In Hew
¢aland may present a memorial to the Governor setting forth
(1) his name, age, birth place, residence* and occupation, (2)
the length of his residence Iin Hew ¢esland and hla Intention
to settle, and (3) a request that letters of naturalisation
may be granted to him* gvsry parson naturalised under the
AOt shall enjoy within Ksw ¢j«aland all the rights and capaol-
ties that a natural-born subject can enjoy, except such rights
and capacities as are specially excepted in the letters of
natureliaation issued to him* Ho special provisions were made
with regard to a Chinese exoept that he ehould pay a fee not
exceeding £1 in respect of his naturalisation. This had bean
first Imposed by Act ho. 19 of 1892, which did not apply to
other aliens* From 1895 to 1914, only 146 Chinese were na-
turalised, *1 ™ and since 1910 the Hew («aland Government 'did
not consider it expedient to grant naturallastion latter to
persons of the Chinese race.* They were accused of hawing as
the sole object In becoming naturalised the bringing of their
«lees into Haw j«aland and so evading the £100 poll tax which

alien Chinese were required to pay upon admission.

(1) «aw ¢«aland Year Book. 1920. 11,
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designated person« of Cambodian race only or all the subjects
of the King of Cambodia, had once beon raised. It related to
the Chaina, a typical a«latie tribe inhabiting the Cambodian
Kingdom* The Court first ruled that the Cheat«, being a dif-
ferent reoe and having preserved their peculiar religion and
But this opinion
customs, should be conn idorod ae aliéna in Cambodia. / Since
was rejected by the Court of Cassa-
then* the question has been _settlled_ by article 23 of the Caa-
bodlan Code Civil in pursua;::?en(.)f tlhe judicial award. Asia-
tic aliens born of an ethnical group not attached to a nation-
ality enjoying international personality, and domiciled in a
permanent and definite manner on the territory of the Kingdom,
are considered as Cambodian subjectse According to the same
Code, SIno-Caabodian métis, if claiming Cambodian nationality,
become also Cambodians* A Chinese woman marrying a Cambodian
husband would also aoqulre Cambodian nationality* (2)
The matrimonial union of an alien woman with an Annamite
subject will also bestow Annamite nationality on the spouse*
The position of Kinh-huongs, métis of a Chinese father and
Annamite mother, was much disputed. In a circular of the

Superior hesldent of Annam dated 27 gay, 1004, citing the or-

dinances of the Annamite Kings which had always considered

G ksHilisr8s8) Tsr*p 1@

in*” 5 Unm Ty- 18901 25 Ausu,t-



How Zealand at first refused to adopt Part 1l. of the
Britiah Nationality and Status of Aliena Act when its Nation-
ality Act was paused Iin 1923 (No. 46). The reason la not
disclosed, but stress has been laid by tho Dominion on its
"peculiar conditionsH.(l) The effect of naturalisation under
that Act la therefore local, and it requires only a three-year
residence. The Minister could revoke, In his absolute dis-
cretion, a certificate without any roferance to the quaai-
judlolal body referred to in the Imperial Act.*8) But the
Dominion eventually enacted the British Nationality and Statue
of Aliena (in Now Zealand) Act in 1928, repealing the former
Act arid Its amendment. Every certificate of naturalisation
granted in other Briltiah possessions adopting the Imperial Act,
la recognised in New Zealand, while persons naturalised under
this Act shall not oease to be British subjects by mere absence
from the Dominion. It is specially provided, however, that
the Act shall not in any manner repeal, limit or affect the
provisions of the immigration Act of 1908 or of other Acts
relating to electoral rights and distinguishing between classes
of Briltiah subjects in relation to such rights. Persons na-
turalised under the former Act may apply for a certificate

under this Act. But the holder of such a certificate shall

(1) wvan Pittlua, op. clt.»210.

(2) ihid., 212.
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continue to have to all Intent» and purpose* th* status of a
natural-born British subject In Hw zZealand and not elsewhere.
The possession of British nationality in New Zetland again
does not save the Chinese from being labelled *raoo aliens'*.
Their position Is the same as, or even worse than, that of
white aliens. The pensions Act, 1926, excludes Chinese and
other Asiatics, whether naturalised or not, or whether British
subjects by birth or not, from Its benefits. And, save with
the direction in writing of tho Minister, no family allowance

shell be payable to an alien or an Asiatic.”

%r1

(1) 3.8, Family Allowances Act, 1926.
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Chapter XXI.

THE UNION OF SOUTH AFRICA

71. The Provincial Laws.» Law 111 of 1885 ha» long
excluded "portone belonging to any of the aboriginal races of
A»I»ff from acquiring the righto of citizenship in the Trana-
vaal. The traditions of the country hare been that no "white
privile geo' shall bo accorded to the coloured races. Although
there were no provisions in the Aots of the province debarring
the naturalisation of Chinese, actually Chinese seldom availed
themselves of the opportunity. This might have been due part*
ly to the exercise of absolute discretion in granting the ap-
plication, and partly beeause no alien Chlneao were admitted
under the strict immigration laws.

The Cape Colony, under Aot Ho. 2 of 1883. as amended In
1889, permitted any alien then residing or who might thereafter
reside to make application for letters of naturalisation, which
were to be granted by the Governor If he thought fit. Chinese
enjoyed the same privilege until the passing of the Chinese
Exclusion Act, 1904, whieh provided that thereafter no certi-
ficate of naturalisation would be issued to any Chinese on

L <*F>
whatever ground.2

(1) ordinance Ho. 46, 1902, "Naturalisation of Aliens", amended
py Ordinance No. 11, 1004.

(2) ». 33, Aot No. 37, 1904



Under the Act of Natal, Ho. 18 of 1908, only allona of
European birth or descent may receive naturalleatlon paper».
The Oienge Fre® State passed an Ordinance in 1903 to provide
for the naturalisation of aliens, which has no application to

Chineae as they are not allowed to settle In the State.

72. The *Union national”.- By Act Ho. 4 of 1910,
Onion parliament consolidated and amended the laws In force in
the provinces relating to the naturalisation of aliens. In
1926 it adopted tho Imperial legislation. Any certificate of
naturalisation granted by the Governments of the United Kingdom
or the British possessions la declared to have the same force
and effect as the cortifloato granted by the Union Government.
Subject to the Law, a naturalised person is entitled to all
political and other rights, powers and privileges to which a
natural-born British subject is entitled. But it is also
stipulated that should, by any provisions of any law, a dis-
tinction te osde between the rights, powers or privileges of
oatural-born British subjects and those of naturalised persons,
the peraons so naturalised shall be entitled only to those
rights expressly conferred.

The Union ifatlonality and Flags Act of 1927 createa Afri-
can nationality at distinguished from British natio4nality.

The following persona are Union nationalst (1) a parson bora
in south Africa who la not » prohibited immigrant, (2) a Bri-

tish subject who has lawfully entered the Union and has been
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there domiciled for * period of two years, (3) a domiciled
person who has become a naturalised subject, and (4) a person
born outside the Union whose father was a Union national at
the time of such person's birth, provided that he would not be
a prohibited immigrant. The Act beara a striking resemblanoe
to the Canadian Nationals Act of 1921. And a Union national,
like a Canadian national, is not oxompt from the provisions of
the Immigrants Kegulation Act if born outside the Union. The
only difference Is that there are no provisions in the union
Aot with regard to the loss of national status through pro-
longed absence. A Union national other than one born in the
Union remains such as long as he retains his Union domioile,
while a Canadian national by naturalisation is presumed to
lose his Canadian domicile and hia Canadian cititenahlp if he

resides outside Canada for one year.*1”/

(1) For the importance attaohed to the new definition of na-
tionals as a basis of extraterritorial legislation by the Do-
minions and its use for international purposes, see Keith,

«dhe constitutional Law of the British Dominions (1933), 123,
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Chapter XXII.

BRITISH MAUYA

7S* naturalisation and the Civil statua of Chinese.»
According to the coraroon law rule, Chinese born in the atraits
Settlements are British subjects and those born in the states
aro British protected persons. The naturalisation Ordinance,
15?26, © of the Colony fixed no time limit for the period of
residence required before naturalisation. A naturalised per-
son shall be deemed a natural-born subject, and shall be en-
titled within the Colony to all rights, privileges and capa-
cities of a subject born within the Colony. The Maturalisa-
tion Knaotment, 1904, of thé Federated Malay states requiree
a residence of not less than five years in the States before
a person may present a memorial praying to be naturalised.
By a special provision, a natural-born subject of the Ruler
of any of the Federated states is not permitted to apply for
naturalisation in another state. The person so naturalised
shall be deemed a natural-born subject of the Sultan in whose
State he presents the memorial, and entitled within the State
to all the rights of a natural-born subject except those spe-

cially reserved.l

(1) Revising Ordinance VIII of 1867.



The question arising from naturalisation or nationality
In British Malaya is, however, not one of any harrier against
the naturalisation of a certain race, nor of any differentia-
tion between different classes of British subjects. The
political rights, or rather the franchise, generally conse-
guential upon citizenship, are not exercisable by the people
of Malaya. Chinese for» the bulk of the population. They
bring their own traditions, manners and customs. in order
to cause no injustice or oppression to the aliens who were
established in the British territory before British rule began,
the question whioh arises 1Is, to whst extent the law of England
should be modified In Its appliestlon to the alien races under
Ite administration. or, in other words, how far are Chinese
laws and customs contrary or unknown to the lawa of the land
recognised in determining the civil status of Chinese? In
this case, Chinese are clothed with a special personal status
and personal law. Mo distinction is made between Chinese
whether States-born, straita-bora or aliens. But the prac-

tice in the Colony and the States has been different.

74, The Modification of English Law in its Application
Chinese Peraona.- The law of England was introduced into
Penang by the Charter of 1B26” whieh ordained that the "re-
ligion manners and eustoma of the inhabitant«"” should be res-

pected in administering the law. in early oases, judiciall

(1) Terrell, Malayan Baglalstion and its yuture (1952), 23, 24.



deoisions war« baaed on the provision* for indulgence and pro-
tection contained in the Charter. But their extent not hav-
ing been dearly defined, the apDlleation of the principle
varied. In two inheritance cases, an adopted non and daugh-
ter of an intestate Chine*« were preferred to the lawful
nephew.” The Judges saw no objection In a ease concerning
Chinese to the mingling of the custom of adoption with the
English laws of inheritance. The ruling waa not followed,
however, in the oase of Weh Allans (1658), in wnieh adminis-
tration was refused to an adopted daughter in favour of col-
lateral next of Kin. This was decided in ignorance of the
previous decisions, but it became settled law after the case
of Hegina v. Wllians,(8) where the Court considered that modi-
fication auoh as would so fundamentally alter the English law
of inheritance as to admit adopted children as objects of
succession, could not be made. sir Benson waxwell admitted
that it migSht possibly happen that hardship would sometimes
be the consequence of "thus inflexibly applying our laws to
nam alien to us not only in raee and religion but In all other
habits and domestic institution*." But this was a question
for the legislature, and not for the iienoh. Judges and
lawyers, he remarked, might legitimately give It full eonsidera-

tion in applying the known and eafcabllahed principles of law2

(1) the Goods,Qf Abdullah (183S), Wood«*
( ), XII *n,re_Shej kQPft*»mSfU *? (1843),

(2) (1858)* 3 Kyshe 16.
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to a new state of facts} but if thwc principle# were to be
departed from or "modified*, it could not oe done by those
who## whole and »ole duty waa to administer the law ee it
etood. This ruling has been generally followed, and it
became the established rule in the Colony that the status of
an adopted child, being unknown to the law of England until
1920, should have no legal effects as regards transactions in
England.(z)

The validity of Chinese marriages la recognised by the
Courts of the Colony for the purposes of succession and legi-
timacy.~3”~ The question 1« one of the highest importance to
the Chinese, a great many of whom are natural-born Britleh
subjects and who have been brought up in the religion, usage
and customs of their parents. if the marriages of their
parents are not valid, they are illegitimate and consequent-
ly in the event of their parents dying intestate, have no
ri“~it of succession to their estates and effects. But the
alleged Chinese custom« of males inheriting to the exclusion
of females (which is now obsolete), or of Illegitimate chil-
dren being given a share in the estate of their deceased

father, were not recognised.*** Hor did the Court think ita

(1) B.g>> Khoo l'iang Be# v. Tan Beng Quat (1877), 1 Kyshe 413.
(2) Qoh Tat ing v. Ooh Eng Loon (1910), 18 S.a.t.h. 18.
(3) nhoo Ang Chce v. Heo Chan Hao (1908), 1R 3.8.L.R. 120.

(4) T.ae Jeo Meo v. Lee Eng auee (1887), 4 Kyshe 386.
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<KkSlratle to recognise the custom that legitimation of n ns-
turel son should be offected by recognition and without regard
to the status of the mother. (1) The recognition of one custom
does not mean that every custom which is proved to be reeog-
nicod by Chines© in China beco&CB part of the law of the Colo-
ny. The Privy Council upheld a decision which found that
there were no grounds which would justify eueh a modification
of snglleh law as to treat an illegitimate natural aon as le-
gitimated by the mere fact of subsequent recognition. "Legi-
timation of a chill, wnoae parents are not husband and wife,
is 10K100 1 and repugnant to the common law of England," ruled
their Lordships, ™and no hardship much less injustice or op-
pression need result from a refusal to admit a modification

in this respect of the English law in its application to Ghl-

neae »

78. The "Malayan nationality” and the Common Law of the
federated Malay States.- There were two enactments in the
federated States which laid down rules to be olaorved by the
Courts in adjudicating upon matters affecting the statue of
Chinese. The Perak Order in Council of 1883 accorded recog-
nition to “certain national lava and customs of the Smplre of

China regarding marriage adoption and Inheritance* as law and2

(1) Re Ktooo Thsan Takf Settlements (1928), S.S.L.K. 178.

(2) Khoo Hool Leong v. Khoo Chong Yook (1890) A.C. 346.
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enforceable by the court« of the State of Porak. The Secre-
tary for Chinese Affairs Enactment, 1899, which was law In each
of the four States forming the Federation, provided that, aa
far as local circumstances and justice and equity allow, the
Secretary ahall pay regard to the "known lava and cuatotsa of
the Chinese"”, and the Court may refer questions on Chinese
customs to the 3oerotary for inquiry and report. The order
did not exolude from its operation that section of tho Chinese
eoomunifcy which constated of Stiaita-born Chinese. Though
under the terms of the Enactment the Secretary had Jurisdiction
only over persons of "Chinese nettonality”,””~ in praotlce he
did not as a rule inquire, in determining the status of Chi-
nese! whether the parties were straits-born or statee-born or
Chineae-horn if they appeared to be Chinese. Similarly, the
Court had never refused to recognise Chinese customs on the
ground that Chinese nationality is a condition of suoh recog-
nition. The common lav in tho Federated Malay State* in the
sense of customs Judicially recognised does not distinguish
between persons of Chinese nationality and other persons of

. (2)
the Chinese race.

(1) The Enactment was amended In 1926, the words "Chinese na-
tionality" being repealed and the words "Chine*# race” substi-
tuted.

(8) WUlItley, J.C.. In Y.D Than Th»lr v. 1ot gaa™M (191»),
1'K.K.S. »63. the decisxon of the thauts of First instance

that neither the Order nor the Enactment could be applied in
the cose because the parties were not of Chinese nationality,
«as reversed.
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The question whether there is a Malayan nationality, or
rather a Federated Malay states nationality, ie necessarily
answered in the negative. There is no nronleipal law of na-
tionality in the States. According to principles of law, any
peraon born in the States ie a subject of the Ruler of the
State concerned. Each State is an independent sovereign
State, and the Treaty of Federation of 1695 had not curtailed
any power of the Rulers or altered their existing relations.
The contention that by reaeon of his birth in on© of the
Federated States a person acquires what is oalled "P.M.S.
nationality”, has been rejected.(1) A person corn In any of
the States ia a natural-born subject of a state in which he
wae oorn, and not a subject of each of the other States. Nor
it he a subject of the Federation. This would indeed be im-
possible, beoause he would then become the subject of four
sultana, which ia repugnant to tne conception of eoverelgnty.
The provision in the Naturalisation Enactment of 1904 that a
natural-born subject of the Ruler of one of the Federated
States is not allowed to apply for naturalisation in another,
doe* not imply that he possesses Federal nationality. It Is
interpreted by the Court as only intended to discourage the
acquisition of dual nationality in the Federated State« and to
prevent the subject of one state from being naturalised In

(£}
another State.2

(1) a. cain»_ggg »= w>u. p.

(2) per Slphinstone, C.J., ibid.
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The lerak Ordei’ in Council was repealed in 1929 by tho
passing of the Diatrifcutlon Knaotiaent which adopts the prin-
ciple of the Strait9 Settlements law in the distribution of
tho estate of an Intestate Chlne&o, The Secretary for Chi-
nese Affairs Aet was also abridged in 1932. The tendency in
other States «earns alto to adopt tho "recognised system" of
law of the Colony rather then to ascertain fx-osa China what

the present law la on the subject when enacting the local

law .»1»

(1) Terrell* op* elt., 70* 71«
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Chapter XXIII.
SIAW
76. rhe Importune# of the ~ujatlon of Nationality and
the Earl)» Practice.- In view of the oxiotencc of the system

of extraterritoriality la Siam, tho question of nationality,
that which links an individual with his country, has ranch
pjaetical value in deterrainlng tho legal position of an alien.
The nationals of treaty Power« to whom 3lam haa surrendered
the capitulations are exempt from local jurisdiction, while,
since this i* not the inherent rlI$it of an alien of any other
nationality than those excepted by treaty, the nationals of
other Powers which made no such treatise with Slam are under
the ordinary laws and jurisdiction of the country. The status
of aliens in Siam therefore varies froa absolute extraterri-
toriality to virtual assimilation with that of Siamese sub-
jects, according to the facts that determine their allegiance,
yarioue problems present themselves as to the principle de-
ciding Siamoeo nationality and alienage. Does birth in Slam
confer native nationality on resident aliens of both European
end Asiatic origin? Shall Jus sanguinis nationality of
foreign fathers who settle permanently in Siam continue to the
second and third generations ? what is tho status of Siamese

woman marrying alien husbands, and alien women marrying Siamese,



and of these women a» widow* and divorced wives? Those and
ofther incidental questions are ao intorenting a* they are Im-
portant -

Siam had no law on nationality before 1013, and the Law
of that year la a departure in many respects from her former
practice. The lons established rule was that all Asiatic*
resident in {Siam were considered, until the contrary was shown,
as Siamese subjects and amenablo to local lawa and juriadic-
tion. On tho othor hand, all individuals of European origin
or race were considered aa aliens, even if their family had
boon established on Siamese soil for several generations.”™ *

. Millt'J P VAJLEATS dO " t '
According to Leher, the word natlonallty In Siamese la express-
ed by the phrase "under the dependence of"; from thia point
of vie« all the inhabitants of the Kingdom are under the (ije-
pendence of the Government except where otherwise provided by
a treaty. All foreigners not being nationals of a treaty
power, and in particular all Asiatics, as aoon a* they aet
foot in Siam, are considered as Siamese, or at least as being
under the dependence of Siam. In a more limited sense, na-
tionality connotes that only persona of the 3lameso race will
be considered as Siamese. This is not affected by the fact
cf residence, and they remain Siamese in the eyes of their

Government oven if they reside in a foreign oountry, while the

cedaux 'Condition Juridique dos étrangers au siam: 11.
est étrange*m?*, J»1l»» 1906, 6C7.
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Government olai-s no right over a Chinex«* or other Asiatic per-
son even if born in

This being eo, the quality of white people had never been
disputed by Sian, who never claimed any rijsftte of Jurisdiction
over them. Conflicts often arose on the subject, of the na-
tionality of Asiatics not natives of Sian. Tha position was
also unclear concerning those individuals who had left their
country of origin and established themselves in Siam before
their country had become a Kuropean possession or protectorate.
The soufceat conflict was that which arose over Chinese and
other Asiatics provided with certificates of protection but
whone origin and quality aa European subjects remained doubt-
ful. controversy was particularly groat with England and

ngk |k vk - A

France, by rea!son or the large numbers of resaortisssnts from \
these nations in Siam, and their peculiar situation in having
Slam as a frontier state* Incidents had occurred out of the
conflict. The question was then regulated, with England by
the Convention of 29 November, 1899, and with France by the

Convention of 13 February, 1904, which, however, constituted

two different systoma in the matter of Siamese nationality.n1

(1) beHr» La Nationality dans les prtnolpaux gtate (1909),
180.

<*> oballos, La H*U9n*Ute au point de vue de la Legislation
ftompareo (1914), 1, 608.



77 * thg-Anglo-Slttmoso and Pranoo-s Isaacs ljatlonallty
Agreements.- The Anglo-siaraeso Agreement of 1899~” defining
the position of British subjects resident in Siam, stipulates
that all British natural-born or naturalised subjaots not of
Asiatio origin, their children and grandohildron born in Siam,
shall enjoy the status of British subjects. The groat ;rand-
children and illegitimate descendants have not such right and
consequently are Siamese subjects. Parsons of Asiatic descent,
born within tho British dominions or naturalised in the United
Kingdom or born in tho territory of Indian States under British
suzerainty, and their children torn in Slam, enjoy the right
of British protection.™ * The grandchildren are Slamoso sub-
jects. The native* of Upper Burma and of the British Shan
States doaieiled in Siam before 1 January, 1888 (the date of
the annexation of these territories to Great Britain) retained
Siamese nationality.

The Agreement remains in force to-day ani the provisions
relating to persons of Asiatic descent have been extended to
other persons who enjoy British protection by virtue of being
citizens ot or .ora in British protectorates or territories

under British mandate, and to the children of such persons.3(3)

(1) British and Foreto State papers, 91, 101.

(2) it is to bs notod that Asiatic persons naturalised in a
jritish Colony and theii children born in Siam ara not British
subjects.

(3) Article VI, General Tresty of 14 July, 1926, League of
Rations Treaty Series, 65, 57.
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Apparently certain categorie* of the«« person* are not British
subjects although they enjoy British protection. They are,
however, excluded from Siamese nationality.

The French Treaty”™ ha* different rules. Under Prenoh
legislation, three catégorisa of ressortissante are distin-
guished. French citizenship i* conferred on any person boro
in France and certain Colonies. Persona born in a French
Asiatic Colony, of Asiatic descent, are French subjeota, while
the subject.» of countries under her protection are French pro-
tft/ree. Distinction is also made between Asiatic and non-
Asiatic French subjects and protégés. They both may acquire
the quality of French cltlaon by further naturalisation, and
therefore that category of French ressortissant» may also com-
prise portons of different racial origin tut with equal rights.
A» regarda French citiaena, the Convention la »ilent. It
follows that nothing has been changed in the practice that has
since been established. They ahall preserve indtfinitely
from one generation to another, jure aangulnlc, the French
nationality. Portons of Asiatic origin born in territories
under Prenoh dominion or in countries protected by France, and
their children, are accorded French status. The nationality
doe® not descend to the grandchildren. The natives of a
territory who fixed their residence in Siam before auch terri-
tory was placed under French rule or protection, are not pro-

tected by France* This will exclude persons who cause froml

(1) state Paper«, 97, 961.



Cochin-China before 1658, from Cambodia, before 1863, from Anna»
and Tonkin before 1664, from baos before 18V5, anti from Kwang-
Chow-Won before

The Anglo-Siameae Convention declartiea thnt wives and
widows of British persone aro entitled to British protection.
bo clause of this kind was introduced into that between Trance
and Siam» The two Governments uppeured to be in aacord on
the point that the wife follows the condition of tho husband,
but the position reiaalned uncertain ao to widows and divorced
wives, - ao numerous in a country where the bonds of marriage
tended to be very much loosened. it was alao complicated by
practical difficulties in establishing the existence and
nature of tho union, the marriage never being oortified by
writing, and local laws distinguishing two categories of spouse
having different rights. There seems no doubt, however, that
a married woman when once widowed rni”it renounce the status of
her husband by a simple declaration and resume her nationality
of origin. It was alao admitted that a European woman, sSwrry-
In; a flames©, would take tho nationality of the husband.(Zl

in case of doubt as to tIx© right of protection or the nation-

ality of the person concerned, the Snglish Convention provided

for a Joint inquiry by the contracting parties. The French
Treaty contained no such clause. In case of dispute, the de-
(3)

cisién se«<ma to rest with the Prenoh consular authority.2

(1) liegelepebger, op. clt., 48.

(2) Lehr, op* pit»

fS) Padeiiv- on. sit e- Ton.
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76. The Nation*« lity La* Pi* 19X3.« Thu subject is fur-
ther clarified and auppiementod by the Nationality La*”™ of
10 April, 1913, which 1« i** in force. The law recognises as
Siamese every person who is born to a Plainest father on Siamese
territory or abroad, or «very person whoso mother is j»lames«
ana father is unknown, or every parson born on Siamese terri-
tory. An alien may acquire Siamese nationality by naturalise*
tion or by marriage to a tiemeso husband. k Siamese woman
who marries an alien also loses her Siamese nationality If, by
the law of her husband, she acquires hie nationality. but
she resumes Siamese nationality on tne dissolution of auen
marriage. As a consequence, the Siamese wife or a British
eubjoct Stay possess dual nationality, lor under British law
an alien woman who has by marrlagebecoEie a British subject shall
not by reason only of the death of her husband or the diasolu-
tion of her marriage cease to be a British subject.(z)

A Siamese cannot be natuisliced in a foreign oountry un-
less he has obtained the sanction of his Government. His
wife and children shall retain Siamese nationality unless by
the law of the naturalising State the nationality ha acquires
catenas to them.

eThe jus soli principle is naturally subject to the provi-

sions of international agreements which slam has undertaken

(1) State Papers, log, 685.

(2) s. 11. BritUh X.Uon.Uty .ad SUtu. of All«. Act, m 4.
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to observe. Thus Asiatic persona born or naturalised”™** in
British or l.ar.oh poor.ossions will ku©p their nationality to
the second generation. a. to Chinese, the coexistence in

the "luiaese lav/ of Jua soli and Jua sanguinis gives rise to
aany cases of dual nationality. The chines© ¢Jationality Lai/8*
of 1909 being purely jure sanguinis. a child born to a Chinese
father, whatever the locality night ja, wao considered chinos®©.
Po provisions ior the repudiation of Siamese xintionality by
such children being mad®©, the position lias reached a dead-lock.
mlhe difficulty is aggravated by th© number of Chinese so af-
fected and the obstinacy of the Siamese Government in enforc-
ing the policy of assimilation with respect to these persons.
Tho Nationality convention of 1030<3) having fallwi to deal
adequately with toe conflict of the two opposing principles,
it la highly expedient that the question should bo settled by
& bilateral a~&oroent.

A naturalisation Law(4j wa« pa«»0a on 18 May, 1011« The

cowiitione required for naturalisation arc that toe applioaat

Although according to the terms of th© Agreeirent oolonlally
naturalised person* of Asiatic origin d© not enjoy British
statue Iin Siam, the Orders Iin Council hsve since treated them

as »British subjects”. see Infra.
(8) Cf. iasarAfifla.jfgyyp»l-gf__intern*tlonr. 1 Lav;. 1010, 404. it
was re-enact«'* on 3 rebruary, 1539: so« J.i.. 1539, 814.

(3) cCf. A. J.. XXIV (1030), 450.

(4) .state Tapers. 10G, 793.
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must be of full age and have resided in Slam for not lese than
five year«. He must be a person of good oharacter and In
possession of sufficient means of support. The naturalised
person shall acquire all rights and be subjeot to all obliga-
tions attendant upon the status of a Siamese subject, which
also extend as of rlI”™it to hie wife and minor ohildren. Such
minor children may repudiate Siamese nationality and resume
their former nationality by making a declaration of alienage
on attaining full age, while their major brothers desiring to
acquire the Siamese nationality of their naturalised father

must undergo the prooess of naturalisation.
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Chapter XXIV.

PREMCH IHDO-CHIMA

70. The Legislative HlI»tory of the French Law of nation-

ality .» Prench nationality la governed by the Code Civil
(A AR 6-21} observing strictly the doctrine of jus aan-
~ulnls. Owing to the peculiar position of the colonial le-

gislative regime under the Prenoh Constitution, the validity
of the Code Is confined to the hone country and to Frenoh
possessions where it has been promulgated* The relevant pro-
vlaions of the Code were afterwarda Incorporated and revlaed
by the Law of 26 June, 1889, as a separate Code of Rationality
and daclarad ] 1i1t)]t by Article 2 to the old Colonies.

The rule of jus sanguinis was supplemented by the application
of flue soli, having a constantly Increasing operation in the
nineteenth century, which witnessed a progressive reinstatement
of the latter principle. As to the other Colonies, a commis-
sion was appointed to détermina the conditions under which the
Law of 1889 could be extended. The result was the issue of
a Decree in Pebruary, 1897, applying the Law in radically
modified form to the newer Colonies. It differed vitally
from the metropolitan Lav, the chief features being that birth
In the Colonies would not produce the same effect in relation

to French nationality as birth in Prance, and that oolonial
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naturalisation was In eertaln aspect« easier and in others more
difficult.» The Deere« was promulgated in Indo-China on 13
April. 1898.

To facilitate the acquisition of French nationality,
orders had already been Issued on 25 May, 1881, in Cochin-China
and on 29 July, 1887, in Ann&m and Tonkin, for the naturalisa-
tion of both the native and aliens. Upon the promulgation of
th© Decree in 1897, superseding tho previous orders but with-
out changing the condition of the native,™ a question arose
as to whleh Law should operate In the protectorate with regard
to the naturalisation of European persona. The Minister of
Justice was of the opinion that naturalisation in Annam and
Tonkin, whleh were protected States, should continue to be
governed by the Order of 1887, the Decree of 1897 being con-
fined to the %colonies"»' ' The controversy was finally
tattled by another Decree, of 6 March, 1914, abrogating the
Order of 1867 and explicitly extending the Decree of 1897 to
Annam, Tonkin, Cambodia and the Territory of Kwang-Chow-Wan.

The metropolitan Law of nationality waa replaced by the
legislation of 10 August, 1927, Article XV of which dealt with
its application in Algeria as well se in the old Colonies.

The Decree of 1897 was alto replaced by that of 5 November,2

(1) Audinet, "La Nationallte Franealse dans let Colonies",
J,l., 1898, 23.

(2) This limitation is expressly added by Artlele 17 of the
Decree.

(3) Oirault, op. clt.. 11, 363.
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1928, which, unlike Its predecessor, which had essential dis-
crepancies with the Law of 1889, is a reproduction, gutatla
mutandis, of the metropolitan Act, under the Lew of 1927 the
relevant Articles of the Code Civil, except 11, 14, 15 and 16
relating to the conditions of aliens, are repealed. The ap-
plication of jus soil is more extended. Birth in the Colonies
lias now the same effect as birth in Prams. Further, Franoe
will consider as having the nationality of a foreign country
a child born of French parents in a country whose law imposes,
~ure soli, its own nationality on the child .» Another con-
spicuous innovation introduced by the Law is that concerning
the nationality of married women, tho general principle of
which has had a world-wide adoption.

Similarly, the Decree of 19B8 is primarily intended for
"the colonies”. Although it was intended that it should have
the same domain as the Law it oupereeded,*2”™ the enactment of
the special Decree on nationality on 4 December, 1930, for
Indo-China helps to clear up tho revived controversy. By a
special prevision*6* tho two Decrees are not applicable to
"natives and persona of assimilated status”, who shall be

governed by special texts.3

(1) Darner, "The Hew French Code of nationality”, A.J., XXIX
(1928), 379.

(2) Audinet, "La Nationality Francais© dans noa Colonies",
J.3U, 1929, 25.

(3) hrtitlt 26, Deoree of 1928} Article 21, Decree of 1930.
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Mow there »re sopor*to Codes of Nationality Law, ono in
operation in the home land, and the other in the Colonies, es-
pecially in Indo-China. The legislation la ~aln divided as
between persons of European status on the one hand, and natives
and the assimilated on the other. In the protected states,
the native governments are sovereign in internal matters.
France has consented by the Treaty of Protection to preaerve
to the natives of Annatn and Tonkin, the Annaraite nationality.
It may legislates*, however, to facilitate the acquisition of
French citizenship by aliens and subjects of these States
throu&x naturalisation. In Cochin-China, which is a French
Colony, the Code Civil, having been promulgated by the Deoree
of 3 October, 1883. will determine French nationality. But
tho first law relating to this naturalisation of natives in
Cochin-China Is the Decree of 88 May, 1881. In Annam and
Tonkin, it is regulated by that of 29 July, 1887. The two
Decrees also governed the naturallestion of other foreigners
until their exoneration by the Decree of 1897. The position
of natives, however, remained untouched. Nothing had bean
provided for the naturalisation of the natives in Cambodia and
Laos except that they might avail themselves of the provisions
of Coehin-China by establishing their domicile there for one

Then another Decree wsb enacted on 26 May, 1913,1

(1) Article 6, Decree of 1881,



repealing contrary stipulations of former Decrees, end formu-
lating condition» moossary to obtain the quality of Frenoh
oltison for all the natives of Indo-Chlna.

Thla Deeroe, with subsequent amendments/ 1- la tha law

now in force.

80« The Diverse Categories of Frenoh Raaaortlaaanta

(i) The French subject#
Under the Deoreo of 1881(2) concerning tha etatua of na-
tivaa in French Indo-Ohina and naturalisation of aliens in
that Colony, it was provided that ™a native Annamlte born and
domiciled in Cochin-China is a French subjectj he shall con-
tinue to be ruled by the Annamlte law according to the legis-
lation now in foroe. Ho may demand on reaching the age of 21
the rights of a Preneh oltieen,” Two thing« are to be noticed
with regard to this statement: first, tha Armamltea of Cochin-
China acquire Frenoh nationality by the French conquest. For
under rules of international law, the natives of an annexed
territory oannot but have the nationality of the annexing
State. Thay enjoy the diplomatic protection of France at ac-

corded to her national*. In the territory under Frenoh sove-

reignty they are not to be treated as aliens nor be submitted

(1) 4 September, 1919} 7 August, 1925; 24 June and 22 October,
1929) 21 August, 1952«

(2) slrey, Lola Annoteea. 1881, 13o.
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to the legal régime governing aliens. on the other hand, as
French subjects, they do not enjoy the civil and political
rights which citlaens may possess in the Colon?« They have
s special personal status, the right of which la derived from
native laws and customs. Indo-Chinese Jurisprudence has
therefore assigned to them an "intermediary position between
a French citizen and an alien*. " By their nationality, they
approach to citlsenehip and differ from allons. By their
submission to native otatue, they arc distinct from the elti-
aen ana assume a quality analogous to that of alien persona of
their kindred race.(S)
According to the statute of 1881» the quality of French
subject could not be acquired by an alien, either by original
or by derivative moans. Acquisition of the quality by birth

in the Colony la confined to persons whose parents themselves

are French subjects. French legislation deals only with the
naturalisation to citizenship. hor would a woman acquire the
atatus of her husband by marrying a French subject. The Anna-

mite law not having provided for the acquisition of Annamite
nationality by marriage, Jurisprudence held that a French
woman marrying an Annamite of Cochin-China shall not lose her

French citizenship end become n French subject.1 On the

(1) (jour d»Appel do I*Indo-Chine, 87 October, 1910.
(8) of* ?20lus, Condition des Indigenes (m %), 36.

(3) cour d»Appel de Saigon, 9 April, 1926
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eontrary, an Annamite woman It 1a a French subject marrying
an A0ngn it subject or French protégé, will lose her Pasnod
quality, and follows (1t (00 0[lI11] of hor husband. ~

By apodal legislation, however, Chinese in Cochin-China

@
jecny acquire the Frenoh quality. The Deere» of 3 October, 1883,
has rendered applicable certain Artlolca of the code Civil in
the Colony. Under the stipulations of Article 9, Chinese and

other Aslatice assimilated to the Annamite, by being born in
tha Colony, may claim French quality on their majority either
By a declaration showing thoir intention to fix their domicile
in France, if thoy reside there, or, if they reside in a
foreign country, to establish it within a year of an undertak-
ing eo to do. But it should be noted that the quality which
thoy so acquire Is that of a French subject, and not Freneh
citizenship, ~Artide 9 having not extended to confer French
nationality with all its advantages on the assimilated Asiatica
on the accomplishment of the prescribed form alities.'(3) To
aogquire. citiaenship, further naturalisation is required which
was regulated for them by the Decree of 1881.

Apart fresa the Annamites of Cochin-China, the natives of

the French concessions of Hanoi, Halpong and Tourane enjoy the2

(1) cour de Hanoi, 29 November, 1926. 1.mo, ToV
(2) Sirey, Lola Annotées. 1884, 547.

(3) cour d«Appel de 1»Indo-Chine, 27 October, 1910.



365.

guality of French subject» if they ere born and domioiled in

these cities.
(ii) The French Protégés

They are not French subjects nor French cltiaens. The
internal sovereignty of the protected States to which they
belong toeing maintained over than* they cannot exercise any
of the civil or political rights that prance may accord to her
own nationals. Further, the territory of these States not

having been annexed, no change in nationality takes place that

w ill break the relations between them and such States, of
whieh they are and remain the subjects. But as French pro-
tégés, they submit to French authority. By virtue of the

treaties of protection and Article 18 of the Senatua-Consulte
of 5 May, 1854, France will participate in, and legislate for,
the government and administration of these protectorates.
She exercises such an influence on the legal condition of their
eubjeots that no line of demarcation can be drawn between them
and the Prench subjects of a colony under direct French domi-
nation.

The Annamite and Cambodian nationality is regulated by
native legislation, whioh is strictly jure sanguinis. only
persons born of native parents in the State will be its sub*

jeets™* A question whether by the term "Cambodian*" were

?*2i :ind°-Chiln«’ e* *»». »10« 20 February,
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theta as Annamite subjects, It 'sns suggested that that solution
should obtain in tha protectorate» . ( But the Judicial
authority had a different opinion. It ruled that In Cochin-
China, as «ell a» In the French coneesslone, a» u result of
the Decree of 3 Ootober, 1883, applying the Code Civil to the
Colony, the MInh-huongs would have Chinee® nationality If they
did not olaiifl the quality of French subject in the yoar of
their anjority. ' In Annara and Tonkin, they should also re-
tain Chinese nationality/fs)

The question Is now positively resolved by x*ecent legis-
lation. In the Decree of '¢4 August, 1933, " it Is provided
that all legitimate or natural children born In indo-China
tfhose parents are natives, or one of whoso parents If foreign
and the other native or assimilated Asiatic, or, finally, one
of whose parents is an assimilated Asiatic and the other a
native, are French subjects or protégés according to the plaee
of their birth.

An analogous controversy arose concerning the Sungs of
Tonkin. They are persons of Chinese race, language and civi-

lisation who had come to settle in the desert Tonkin provinces2a

(1) cQlus, op. clt., 67; Girault, op. clt.. 11, 471.
(a) cour d«Appel de 12ndo-Chino, 27 oatober, 1910»

(3) cour d»Appel de 1»Indo-chlne, 3 kay, 1916.

(4) J.1., 1wW4, 1119.
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without any Intention of returning to China. A favourable
treatment had been accorded to them In order to persuade them
to stay, by the Annamite Government, with the concurrence of
the French authorities, instead of being inscribed in Chi-
nese congregations, they are permitted to register with the
(»nnamlte c assume. Tha grant of this sort of right gives rise
to the question of nationality* But jurisprudence has re-
fused to recognise in them the quality of Annamite subjects.”
Owing to the non-ealstone® of any local sovereign in Laos
except Luanto-Frab*ng, the natives of which are French proteges,

the majority of Laotians are French subjects.

(ill) The French citizens

The early laws of Pranoe, inspired by the principle» of
the great revolution, made no distinction of race, colour or
caste. Persons bom in the old Colonies of whatever origin
were considered as equals, and to them was attributed the un-
gualified status of French citizenship. The native popula-
tion of the younger Colonies, no matter how highly they may
have developed, cannot acquire the quality of French citizen
except by further naturelie ation. The esse also differs with
the status of the pereon concerned. Per a French subject al-
ready possessing French nationality, there remains the acqui-

sition of the rights of a French oitlzen. ab to French2

(1) cour dAppel de Hanoi, 29 October, 1907; 3 June, 1916.

(2) Solus, op. clt., 43; Répertoire, 111, 580.



protégée, they nay apply for naturalisation, because they are
not French subjects* but simply aliens, submitting to the rule
of Frame.

Under the Decroe of 1 8 8 1 , an Annamite native of Cochin-
China night demand the right« of a French citizen on reaching
the age of 21. he would then, together with his wife and
minor children, be governed toy the civil and political law«
applicable to the French in the Colony. An essential quail*
fioation ol the applicant is the knowledge of the French
language. But natives decorated with the Legion of Honour
and other medals were exempt from this obligation. Foreigner«
established in the Colony for at least three years could also
apply» but the benefits of naturalisation would not extend to
their family as in the ease of an Annamite. The Court has
ruled that the minor ton of a Chinese who had acquired French
nationality by naturalisation could not, under the Decree of
1881, claim French nationality, despite the contention that
such nationality would devolve upon the minor sons of en Anna-
mite who had been to naturalised. it alto rejectee tire idea
of assimilation, by which the status of Chinese in Indo-China
has been so closely identified with that of the natives, and
ruled that the effect of the naturalisation of a foreigner

would extend only to the person eonoerned.'l

(1) sirey» Lois Annotées, 1881, 150.

(2J Cour d»Appel de l«Indo-Chine, 30 December, 1910.



Saturalisation in Tonkin and Annan under the uocraa of
1887~" was lather simple. Foreigners who hod resided for
thr&e goal's either in Annan or Tonkin or in Cochin-China, but
at the time of application were resident in Tonkin or Annate,
and natives who had served France for three years either in
the army or navy or in the civil service, might b© admitted to
enjoy tt» rights of a French citiaen.

The Deere© of 1913(«) ooncems all the natives of Indo-
china, wno after reaching tine ago of kl and showing their
ability to write and read the French language, may obtain the
guality of French citicon if they "resomble the French by
their culture, or distinguish them-elvea by their aervleea or
saanifest their inclination for French civilisation by becoming
number* of a French family."” The cultural requirements are
satisfied by having obtained a brevet of primary or secondary
instruction, or certain higher educational diploma*. Public
service for ton years with merit and distinction, or eminently
in the interests of Franoe, will also qualify for naturalise-
tlon. Native* who have boon patronised ox- adopted by French
families, or those marrying Frenon women, also enjoy the
faculty of becoming naturalised. The Decree of 1919 has added
natives who have taken part in active military operations

during the World ffar to the privileged list.

lilt» 1887, 683.

ty Lé]ﬁ%’?lqag%%; 5989 &« ournoy and Hudson, Rationali.
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A naturalised person is definitely placed under the same
civil and political Jurisdiction as one of French origin, no
distinction being made by the French legislation between citi-
zens of different racial origins. But the rights of a French
citizen In the Colonies are not identical with those which a
citizen may possess in the metropolis. on the one hand,
their political rights are diminished by the fact that the
political organisation of a colony does not correspond with
that of the home land. On the other, the civil righto of a
French citizen are those emanating not from metropolitan laws
but from special legislation in force in the Colony. The
metropolitan laws are not applicable to the Colonies if they
have not teen specially promulgated. Indeed, not all laws
are promulgated in all the Colonies, and certain of them are
promulgated with modifloatlons and corrections varying accord-
ing to local needs. a naturalised native oitizen resident
in a Colony is therefore not ruled by the same law as in France,
but this is also true of citizens of French origin.(1)

The rights of the spouse and deacendants of a naturalised
native undergo frequent changes. originally, French nature-
lisation, or aeeeseion to the ri”~its of a French citizen, was
considered a personal benefit. The Decree of 1919 extended
it to the wife of a naturalised native if she associated her-

self with her husband»a application, and to the minor children

(1) Solus, op. olt., 13, 14.
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If the grant of naturalisation did not expressly except them.

Tho extension was modified by the Decree of £4 June, 1920,

but is re-affirmed by another Decree, of 22 October of the
aanto year. By the Decree of 1932, ' natives born of a native
who hat been himself naturalised, will acquire French citizen-

ship without other conditions .

Nothing was said about the naturalisation of foreigner*
in Indo-China In the Decree of 1913. other doorees dealing
with this subject provide expressly that they are not applic-
able to Asiatic alien* of the assimilated native status. In
the absence of express statute, Ohlnese are praotleally denied
eligibility for Prench citisenahip. But as this can never
have been the intention of the colonial legislation, three
cases of reasonable interpretation may be aubmitted. In the
first place, resort may be had to the Decreet of 1881 and 1887,
where are prowl«ions relating to the naturalisation of foreign-
ers which have been left intact. But to become naturalised
in Cochin-China, a foreigner must comply with all the require-
ments under which a native may become naturalised (Artlele 2)
and which had been aerloualy modified by the Decree of 1913.
The Decree of 1887 had also been abrogated by the Decree of
6 March, 1914, extending the Decree of 1897 to the protector-

ates. Therefore Chinese might avail themselves of the twol

(1) Annuaire, 1989, ii, 159.

(2> 1938, U, 840.
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Decree», but not later then 1913 and 1914. The Decree of
1897 contained nothing to prevent the Chinese or Asiatlo aliens
from utilising its provisions, except that it would not
"change the condition of the native" (Article 17). But its
substitute, the Decree of 1928, expressly denied any applica-
tion to them. Secondly, the Chinese having been guaranteed
the moat-favoured-nation treatment with respect to laws and
Jurisdiction, they may rightly invoke the Decree of 4 December,
1930, ™ concerning the conditions for the acquisition of
French citlsenship by foreigners in Indo-China, although it
provide* to the contrary. Finally, in view of the tradition-
al assimilation of the Chinese to the native by local legis-
lation, the submission may be advanced that the Decree of 1913
will alao cover the naturalisation of alien* of the native
statuse The Door©« of 1897, making "no change* in the con-
dition of native**. had In practice never been invoked by
Asiatic aliens since its promulgation. They and the native
population had continued to become naturalised or have access
to the quality of French oltlsen by the process prescribed in
the Deorees of 1881 and 1887. But as the Decree of 1913 con-
cerns only "native* of Indo-China, either prenoh subject* or
protlgia”, its analogical application to Chinese seems to

require legislative aanction.*1*

. . H *
<A%;t i (':I'Ihgsn ?ﬁ ut'rhaeI 'ﬁetc'roeré#ogfcmgﬁ#(éngai 8r§ aiuéa;t ¢ 2 by mepereto

hatibk B imilation, ha8°bedh fuf@dtdute” ° ' turaliaed
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Chapter XXV.

THU DUTCH KAST INDIES

61. public Law and Civil Law Citizenship.- Under the
Constitution of 1922 Dutch nationality will be regulated by
law, which may distinguish Netherlands subjects and citizens.
Naturalisation shall take place by virtue of a law, and its
consequences respecting the wife and minor children of the
naturalised person shall also be regulated by imperial legis-
lation.*1*

The aarly rules for the determination of Dutch nationality
were embodied in the Civil Code* it was laid down by Article
V. that persons (1) born in the Kingdom or its colonies of
parents domiciled there or of parent« not there domiciled pro-
vided that they themselves established their domicile there,
or (2) born abroad of foreign parents domiciled in the Kingdom
or its colonies on eertsln conditions, are Hetherlanders.

«tfecp jm soli principle was somewhat modified by the enactment
of the Nationality Law of 1860 which ascribed, with regard to

military service, the status of Netherlandcrs to persons born

(1) Article 6, State Papers. 110, 863.
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within or without the Kingdom or paront* domiciled in the
Kingdom, or, if their parents were not domiciled there, who
themselves declared their intention of retaining their domi-
cile within the twelve months following their twenty-third
year, and thoir descendants. Both legislations laid stress
on domicile, but differed in that in the latter act domicile
in the Kingdom was alone contemplated and the principle of

wa8 adopted. as a consequence, during the
period in which the Civil Code and the Bow of 1860 were both
in force, namely from 1850 to 1692, a por.on might be a
Netherlander according to the atatute but not a Netherlander
according to the Civil Code, or vice versa.”

As to the status of the population of the East Indies,
persons born there of parents there domiciled enjoyed Dutoh
nationality in virtue of the Civil Cod©, but, by being born
in the Colonies, were not Notherlariders under the Law of 1830.
The Dutch colonists and their descendants would retain the
status of Netherlanders under both provisions. Chinese born
in Insullnde before 1892 were therefore Dutch cititone under
civil law, but did not possess public law cltlsenahlp, that is
to say, citisonship under the Nationality Law of 1860, imply,

ing liability to military service.

R on Hether)and R tlon Mty 1*.. ,n(l
v}ce “Viate papers. Rg 7 J rqu B111lUry Ser-
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82« The Law of 1892.» The Law of 12 December, 1892, M~
put an end to the dual citizenship lay superseding the relevant
articles of the Civil cod® and the Act of 1860. It laid em-
phasis on the principle of jus sanguinis or nationality proper,

as opposed to that of domicile, which had formed the oasis of

the previous laws. Under the present legislation, which is
still In force, children of Netherlander* wherever born are
themselves Netherlander*. Birth, within the Kingdom, of

foreign parents domiciled there shall no longer Ipso facto
entail Dutch nationality. And persons not possessing the
status of a Netherlander or a Netherlands subjects in accord-
ance with the provisions of the Act are deemed to be aliens,
another status peouliar to the Indonesian constitution is that
of an inhabitant who has maintained a domicil© for eighteen
months in the Kingdom or colonies.

By a transitional article it was enacted that all persons
who had the status of Netherlander under previous legislation
at the date of enforcement of the new act should retain that
status, with the exception of those who, by the Government Act
of 1864 of the Dutch East Indies, were considered as natives
or assimilated as such. Therefor# persons born In other
Dutch Colonies retained Dutch nationality despite the Act of

1892 and continue to do so to-day, whereas East Indians lost

(1) Papers. 84, 663. The Law was amended in 1907, 1910
and 1921, Annuaire. 1928, |, 174.
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Netherlander statu» by its opération. in consequence, Chi-
nese born in Insulinde whose position had by law been assimi-
lated to that of tho native, and the whole Indonesian popula-
tion, even those who had formerly been "Netherlander*", were
relegated to the status of aliens in the eyes of the law from
1&92 to 1910* The only remaining legal connection between
them and the Kingdom of the Netherlands was that they were
inhabitants of a Dutch Colony, who might claim protection for
their person and property only when they were within the terri-
tory of the gast Indies. Their status abroad was quite un-
certain and, in the case of natives, amounted praotloally to
statelessness. Other aliens who had acquired the quality of
Netherlander, and the original Dutch in Insulinde, will keep*

Jure sanguinis their Dutoh nationality.

83. The Law of 1910 and the SlIno-Dutch Nationality

vention.» The Law of 10 February, 1910, was intended to

fill the lacunae In Dutch nationality resulting from the Act
of 1892* It created the new status of Motherland subject as
distinct from that of Netherlander. Persons born In the Seat

Indies of parents domiciled there, if not Netherlander ac-
cording to the previous law, shall no longer be aliens, but

shall be Motherland aubjeets. But Dutch nationality wiu not

Th* L~ In 1927.
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devolve upon the children of such subjects who are not horn
in the Indies. They are considered to havo the fathere»
status only as long as they «re under eighteen years of age
and unmarried. After that age, or on marriage before, if
they come to reside within the allegiance, they and their un-
married children under eighteen will acquire full Dutoh na-
tionality. The wife and widow will follow the condition of
the husband.

The newly instituted status will confer the right to

Dutch protection when East Indian persons possessing this sta-

tus emigrate to the adjoining countries. But this national
guality is not a lasting bond. The children of suoh subject
born abroad will not ipso facto acquire Dutch nationality,

and the status is lost by residence in a foreign country if
the Motherland subject omits to give notice within three
months after arrival to the consular officer. And when such
residence is conicinued, the omission to repeat that notice
within the first three months of each calendar year produces
the same effect. He will, however, recover that status by
settling again in Inaullnde.

The Law has since been criticised on two grounds. In
the first place, It Is too loose in that it allows the status
of Motherland subject to lapse so very quickly when a subject
la outside Dutch territory. secondly, the Law has the effect
of forced naturalisation. Mo means for the repudiation of

Dutch allegianoe being provided, peraone born in Insulinde
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may wall find themselves possessed of dual nationality. To
moot the first complaint, an amendment*1l) to the Act was made
In 1929 by which the loss of atatuo by foreign residence shall
not apply to persona belonging to the "native population of
the Dutch Bast Indies". A Convention had also been signed
with China to resolve the conflict of nationality laws.

The Chinese nationality Law of 1909t0\wa© strictly jure
sanguinis. Children of Chines©® parents wherever born take
Chinese nationality while persons born of alien parents in
Chines® territory are aliens. This did not run counter to

the Dutch Law of 1892, which similarly adopted the jus san-

guinis principle. on the passing of the Act of 1910, however,
Dutch nationality being also subject to jus soli, a sharp con-
flict ensued. China was strenuously opposed to the Dutch

legislation but had to accept it in exchange for the right to
consular representation so that better protection might be
extended to Chinese born elsewhere than in Inaullnde. By the
Convention of 8 May, 1911, the parties agreed that the
guestion of dual Chinese and Dutch nationality should be
settled in the possessions and Colonies of the Netherlands in

conformity with the legislation in force in these possessions

(") Annuaire, 1929, |, 266.

(2) gee Tsai, "The Chinese Nationality Law, ie09". A.J 191 n
404; also supplement, 160. —tiLi* IwlO,

(3) state Papers, 104, 877.



or Colonl«». It lo noticeable, therefore, that Dutch-born
Chines®, in other foreign countries, will, in pursuance of
Chinese law, resume Chinoea nationality and enjoy Chinese pro-

tection.

84. Naturalisation in Folitioal Alleglanoo and Naturz
lisation in oivilibus.- The Law of 1910, though maintaining
the distinction between a Netherlander and a Netherlsnd tub-
Jeet, is silent as to the privileges, duties and disabilities
attending either status. Nor is there any provision relating
to the acquisition of Dutch nationality by derivative method».
The Act of 1892, which chiefly concerns the position of Ne-
therlander, provides that Dutch nationality can be acquired by
naturalisation. An applicant must produce proofs that he has
attained majority according to Dutch law, that he has resided
for five consecutive yesre in the Kingdom or its Colonies, and
that the amount due for naturelieation fees has been deposited. !
in addition, proof may be required that the legislation of his
country of origin presents no obstacle to his being naturalised
at a Dutoh national*

The Law having deprived the natives of the East Indies of
the Dutch etatus which they previously possessed, it remained
doubtful whether it eould be invoked by the® to become natura-
lised Netherlander«, until the negative was established by

later legislation.
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Similarly, the Law is alient as to who may or who may not
bo naturalised pursuant to Its provisions, although two cate-
gories of persona, namely, European® and natives, with diffe-
rent legal status had been distinguished by the Government Act
of 1854. Colonial jurisprudence has devised a two-fold
classification of the personal status, namely, by nationality
and by jurisdiction. Under nationality, there are Nether-
lander», Netherland subjects, and aliens. Under jurisdic-
tion, all Europeans are grouped In one category as opposed to
natives. The positions do not correspond to one another and
have therefore no relevancy. Netherland subjects and aliens
may have the same civil status as Europeans, while natives
possessing the status of Netherlander® before 1692 retain the
native personal status. The creation of the status of Nether-
land subject for the East Indian population tends to identify
the status of a Netherlander with that of a European, the
former being nowinvariably amenable to the civil jurisdiction
over Europeans. To attain the European status, or rather the
guality of a "Netherlander"”, a native person must undergo a
further naturalisation or process of assimilation. That this
process has nothing to do with political allegiance In the
caaa of a native Dutch subject is obvious.

The conditions laid down by the Law of 1907~ for natu-

ralisation In olvlirous of native persons and the assimilatedl

(1) angoulvant, Les Indea Neerlandalsos (1926), 1, 195.
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include the ability to speak the Dutch language, the posses-
sion of a certain amount of property, and residence of five
consecutive years. The candidate must alao live a European
life, te monogamous, and, finally, pay a feu of one hundred
florins. A naturalised person shall bo amenable to the same
law and jurisdiction as a European Netherlander, and subjeot
to the same obligations, Including military servioe. In
other words, he acquires full citizenship.

In practice it has been shown that very few natives seek

iR - ‘ & &% Imyv

such naturalisation, which would not grant much benefit.
Being of Dutch nationality, they had already access to all
public offices except the highest, and European status mean*
only higher taxation for them. on being naturalised or assi-
milated, they will also lose the special protection of the
Governor-General guaranteed by the Constitution, and will no
longer have the benefit of their adat or customary laws. As
to the Chinese who are assimilated to the natives, they resent
the relegation to that status and other invidious discrimina-
tion derogatory to their Interest and pride. Their present
demand Is for the position of a foreigner on a level with
that of Europeans, and not Dutch assimilation, much less Dutch
citizenship,*1” that la to aay, amelioration of civil status

without Involving any change of political allegiance.

(1) The census of 1920 returned 528 Chinese wh« v
to thB U*IlIt* °f ».th.pl.ndsr:
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Chapter Xxvi

THE UfIITSD STATES

85. The General situation
(i) Employment in Public Work*

As has been ahown, the laws of California and Oregon pro-
hibiting the employment of Chinese labourers in public works
of the State were nullified by court rulings. The right to
labour for a living was considered to bo as inviolable as the
right to property and as sacred as the right to life. The
Chinese are fully protected on a parity with other aliens by
the Treaty and the Constitution.” But if the dlacrimina-
tlon is made between citizens and aliens generally, it has been
held that the State may dictate ita employment policy reapeot-
ing public worka, whether constructed by the State itself or
by ita municipalities or contractors. This, however, must
be distinguished from attempts to restrict the right of aliens
to be employed by private persona pursuing their private con-

cerns. A statute of Arisons which prohibited the employment2

(1) 3ee supra, 16.

(2) crane v. hew York (1915), 239 U.S. 195.
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by any individual or corporation of loss than eighty per cent,
gualified electors or native-born citiaen# in works on which
more than five persons were employed, was declared unconsti-
tutional.~1”~ The Court found that the respondent, being ad-
mitted under the Federal Law, with the privilege of entering
and abiding in the United States or any State of the Union,
and being lawfully an inhabitant of Arieona, was entitled
under the Fourteenth Amendment to the equal protection of its
laws. It further ruled, per Mr. justice Hughes, that the
assertion of an authority to deny to aliens the opportunity
of earning a livelihood when lawfully admitted into the State
would be tantamount to the assertion of the right to deny them
entrance and abode, for in ordinary cases they cannot live
where they cannot work. If such a policy were permissible,
the Court continued, the practical result would be that those
lawfully admitted to the country under the authority of the
Acts of Congress, instead of enjoying in a substantial sense
and in their full scope the privileges conferred by the ad-
mission, would be segregated in aueh of the states as chose

to offer them hospitality.

(11) The Trade Lleenoe
in refusing to issue trade lioences to aliens, the exer-
cise of the police power tende to contravene the equal pro-

tection clause of the Constitution. Much will depend upon

(1) Trua* v. haloh (1915), 239 U.S. 33.



the nature of the trade that Is to be carried on and the sta-
tu* of the person who proposes to engage in it. And in deter-
mining the validity of a disabling ordinance, some latitude
roust be allowed for legislative appraisement of the local con-
ditions and for legislative choice of methods of controlling
an apprehended evil. in spite of the Fourteenth amendment,
which prohibits arbitrary discrimination against aliens, Ameri-
can Jurisprudence has established that alien race and alle-
giance may bear such relation to a legitimate object of legis-
lation as to be made the basis of a permitted classification.”
gven among full citizens , differentiation has juatlfieation
in the police power or the state. ™

This being so, a city may, within constitutional limitg,
prohibit the issue to aliens of licences for the operation of
pool and billiard rooms. The statute authorising the issue
of peddlers' licences to citizens only was upheld in iaassachu-
aatta,™ but declared void in itaine.*4" An ordinance of the
city of Miagara, Mew York, providing that no licences should
ba issued to aliens to conduct "aoft-drink parlours®“, and an-
other denying aliens the licence to operate a motor bus on the

public highways, were declared constitutional,*6"&

(1) Qhlo v. Plckebaoh (1927), 274 U.S. 392.

(2) Murphy v. California (1912), 225 U.3. 623.
(3) floasaonwealth v. Hann (1906). 195 Mass. 262.
(4) 3tate_v. Montgomery (190q), 94 Maine 192.

(5) Mears, Kesldent Orientals on the Pacific coast (1927), 285,
286. — -
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A statute of California prohibiting the issue of licences
to aliens not eligible to become electors of the State was in-
validated, since the classification was not reasonable and the
equal protection of the laws was thereby denied.”™ A Hiohi-
gan statute denying aliens licences to conduct barber shops
had the same fat©o .~ The Ordinance that only citizens should
be licensed as pawnbrokers in the oity of Seattle, Washington,
was held void as applied to Japanese, whose "liberty to carry
on trade and generally do anything incident to or neoesaary

for trade" was guaranteed by treaty to be upon the same terms

as that of native citizens.

86. The Chinese Bookkeeping Case.- The position of
Chinese merchants and the enforcement of the Federal Consti-
tution in the Insular possessions is well illustrated in this
ease.N Under the Bookkeeping Act, 1921, enacted in the
Philippine legislature, it was made unlawful for any person,
company or partnership engaged in commerce or industry to keep
Its account books Iin any language other than English, Spanish

or any local dialect. Violation of its provisions would bo

—m m SMs  11+SSAMVEHMVESB]

(1) gears, op. cit., 265, 266.

IS

(2) Templar v. Miohlgan (1902), 131 Mich. 234.

(3) Asakura v. Seattle (1923), 265 U.3. 332.

4)

vu pong flng v. Trinidad (1926), 271 U.S. 500.



punished by heavy fine or imprisonment for not more than two
years, or both. A petition for prohibition againot the opera-
tion of the Law having been rejected by the local tribunal,

the case was brought to the supreme Court of the United state*
on writ of error.

It was alleged that moat of the Chinee©® merchants, who
do sixty per cent, of the business of the Islands, neither read,
write nor understand the English or Spanish languages or any
looal dialect, and that the Act would necessitate the employ*
ment of a capable bookkeeper and probably an interpretar, and
would put them at the mercy of their employees, who if dis-
honest might oheat and defraud them of the proceeds of their
business and involve them in civil or criminal liability.
They also averred that under the provisions of the Act they
were prohibited from keeping a duplicate set of accounts in
their own language and would be compelled to remain in total
ignorance of the state of their business, and that in the ease
of small traders, their limited profits never being sufficient
to Justify the employment of a bookkeeper, the enforcement of
the Law would drive them out of business. The Act would
thus have the effect of depriving them of their liberty and
property without due process of law and of denying them the
equal protection of the laws. It also violated the treaties
between China and the United States under whieh they were en-

titled to the same rights and privileges as the subjects of

Great Britain and Spain.
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The Court ruled that with respect to questions of local
law or those properly affected by cuatom Inherited from the
countries of Spanish control, it would defer much to the judg-
ment of the loeal courts. But the question of applying Ameri-
can constitutional limitations to a Philippine statute dealing
with the rights of persona living under the government estab-
lished by the United States was not a local one, especially
when the persons affooted were subjects of another sovereignty
with which the United States had made a treaty promising to
make every effort to protect their rights. it would be op-
pressive and arbitrary to prohibit all Chinese merchants from
maintaining a set of books in the Chinese language and thus
prevent them from keeping themselves advised of the state of
their business and directing its conduct. Further, 1t would
greatly and disastrously curtail their liberty of action and
be oppressive and damaging In the preservation of their pro-
perty. The Court therefore held that aa against the Chinese
merchants of the Philippines the Law, whloh deprived them of
something indispensable to the carrying on of their business
and which waa obviously Intended chiefly to affect them as
distinguished from the rest of the community, was a denial to
them of the equal protection of tho laws, and hence that they

might keep their books in their own language.l

(1) The Philippine legislature promptly passed an &ot in 1986
levying special feet for the examination by the Revenue o ffi-
cials of books kept in the Chinese language.
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87. The Kxolualon ef Chinese Labourer« from public wo
and Mining»» The Imposition of anti-Chinese legislation of
an economic nature which always precedes immigration restric-
tion against Chinese, reveals the fact that the oauaes of their
exclusion are primarily economic as well as raolal. in young
Dominions undergoing Europeanisation, or destined to the
furtherance of Western civilisation, the establishment and
proaparing of alien raoes possessing a civilisation of their
own, are therefore not welcome, much less encouraged. Devices
are introduced having the object of preventing them from earn-
ing a living or establishing themselves in the land and dia-
eouraging their exletenoe there, eo that eventually absolute
exclusion is achieved. This is the osae in Canada. This
is also the ease in the other Dominions.

fiarly attempts in Canada to Impose special taxas on Chi-
nese and prevent them from being employed on the Canadian Pael-

flc Hallways failed to pass the legislatures * The Chinesel

(1) Campbell, op. clt.. 37, 36.
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Tax Act, 1878, of Briltlah Columbia vat hold ultra vires * ~
Section 5 of the Chines« Regulation Act, 1884, Inflicting
penalties for omlsalon to obtain the licence to reside in the
province required to be held by Chinese, was also void.lz)
Since the invalidity of one section in an Act doea not render
void the whole Act, it required another action to avoid the
operation of s. 14 of the Regulation Aot, which provided that
Chinese should pay/15 for a free miner»« certificate. Low
Chin, relying on the Mineral Act, 1884, which required the
payment of for the certificate, refused to pay the triple
sum, while the Commissioner Insisted. The section was de-
clared void by the Court, aa an attempt to Impoee a differen-
tlal tax on the Chinese.'3)
«a have seen how the Coal MInea Regulation Amendment,
1990, prohibiting the employment of Chinese, whether natura-
lised or not, underground, was declared ultra vires by the
privy Council. British Columbia now passed the Oriental
Labour 8111» 1897, which provided that where any Aot granted
to any person or body corporate any property, rights, or pri-

vileges, no Chinese or Japanese person shall be employed in

connection therewith* The Japanese Consul instantly protested2

(1) see supra, B 39(1).
(2) ogee supra, I 39(11).

(3) B. v. Gold Commlasloner of Victoria (1886), 1 B.C.
260.~
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against this "most unjust and unfriendly measure*l. "1~  The
Bill was reserved, the Government considering it exceptional
and being doubtful as to whether it was within tne provincial
competence. The Labour Kegulation Aot (C. 28), together
with the Tramway Corporation Amendment Act (C. 44) and a num-
ber of private Acts, containing the same provisions and im-
posing a penalty of /& per day for each and every Chinese or
Japanese person employed by the respective companies, were
again passed in 1898. *hen the Acts were sent to the general
Government for approval, the minister recommended the dis-
allowance of the general Acta, namely, CC. 28 and 44, but con-
sidered that the other statutes, which concerned the incor-
poration of companies and had come into effect upwards of a
year before, could not be disallowed without groat inconveni-
ence, confusion and loss on the part of the corporations, which
had been established and had acquired property and transacted
buaineas. Be suggested, however, that an earnest recommenda-
tion should be made to the provincial government that at the
ensuing session the legislature should Introduce legislation
to repeal the clauses in question.”

The reply to the recommendation was the passing of a

numoer of further private Aots (CC. 78-89) in the following2

(1) Hodglna, Provincial Legialation, 1896-1898 ( ), 77.

(2) ibid., 108, 109.
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year by the province, prohibiting the employment of Chinese
nr<d Japanese workers. They again remained In force In the
province. But two Acts (CO. 44 and 46 of 189?)) forbidding
them to work on the construction of railways or in coal mines
(in the ense of Japanese) were disallowed because it was con-
sidered undesirable to leave these provisions affecting
Japanese in operation.*1”~ The Placer Mining Act of the a»me
year was also disallowed on the ground that it was contrary
to the principle of the Union Colliery eaae.”

British Columbia now continued its attack on the orient-
als by the use of more general terms. Aota C. 14 of 1900 and
C. 38 of 1902 forbade the employment in works to be construct-
ed under provincial franchise of any workman who could not
read a European language. They were again disallowed on the
same grounds as before and as contrary to imperial interests
and interfering with international relations *37 The Coal
Mines Regulation Act was further amended In 1904 (C. 39), de-
fining "Chinaman” as "any person or persona of Chinese blood
or race vrtiothar born within the limits of the Chinese Empire
or not and shall not be affected by naturalisationle No
Chinaman was to oocupy any position of trust or responsibility

in or about a mine whereby through his Ignorance, carelessness

(1) Hodgina, Provinolal Legislation, 1899-1900 ( ), 104.
(2) ibid., 120.

(3) 136* 136* 1901-1903, 80.



or nogllgenoe, ho might endanger tho life or limb of any per.
.on therein employed. The Supreme Court of the province .oon
held this Act Ultra viree. on the authority OF Bryden's casell’
It was aleo ovldonced to he an interference with trade and
oomseroe, which, under a. 91(g) of the Constitution, ahould
Inoludo freedom to engage in occupation in Canada for tho pur-
pose of earning a livelihood.12' The Act ... accordingly
revoked by the Dominion Government.

By two order, in council in 190g, the Government of Bri-
tl«h Columbia recommended that In all contract., le.ae. and
concessions nmaede by the Government, provision «hould be mode
that no Chinese or Japanese should be employed in oonneotlon
therewith. In 19ko the Court of Appeal held tho stipulation
to be invalid as it enoroachod upon the Dominion powor to deal
with "naturalisation and alien.” ,nd the proTl, lon, of the
japeneas Treaty.14' The provincial Assembly then passed tho
oriental Order. Validation Act, ibbi, confirming the two Orders,

which was promptly held Invalid by tho supreme court of Canadal?'a&

(1) Re coal Minot Regulation Act (1904), Ig u.C. 408.

(2) R. v. trle«t (1904), 10 B.C. 436.

(3) Hodgins, Provincial Legislation. 19Q4-19Q6 ( ), 13o0.
(4) Re Japanese Treaty Act, 1913 (1920), 29 3.C. 136.

fgJd iV »=a & rci'd Noof Hitfge 001 Vit &irfy&ter fif- 1
(5} w oriental Qrdora Validation Aot. 1921 (1922), 65 D.L,R.

577.



flow licences had boon ;ranted to certain Persons enabling them
Mm% Uuf QDN u™ AN AN

to cut and carry away timber on lands belonging to the pro-
vince on the condition that no Chinese or Japanese were to be

employed. The Privy Council decided that the condition not
whtp. " KLY I &5 (i * [ AR TS L L LA T |
being complied with, the lleencec waa not entitled to the ra-
newal of such licence. i But, on the other hand, the Council
= JMftit? = ieprtve eert*ijt fsfctfionfciitl* £31%1 1k -m
upheld tho decision of the Supreme Court ruling that the

Validation Act was invalid as it violated the principle of

the most-favourod-nation treatment laid down in the Japaneae

(2)
Treaty Act of 1913.

%i W* i

As a mutter of fact, no oriental labour is permitted
either directly or indirectly on any contract or day-labour

work on roads, bridges, buildings or any public works whatever,
so far at lea3t as British Columbia is concerned. Under

Clause 45 of the Form of Contract of the Department of Public
-i« " e hts n - C-mv *

V?orks, tho contractor undertakes not to employ any Asiatic
Bl diftéterss 1 & . Eri - ST UA I 1

upon, about or in connection with, the works, and in the event

of his so doing, the Minister may declare forfeited, to the
i

Oovamraent all moneys due to or accruing due to the contrac-
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tor. n-— zx§ 3w
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Britla v
<*>  Att ritlah Columbia v. Attorncy-Qe naral
of Canada 11 Sce t V).

Orient af Activities in Tmt+iah #»«*«—f «~
provinela! [Saembly, 19271 g5* k9Aun»Dia, prepared by the
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88. The Trade Licence and the Chinese Laundry.» Th
early provincial Law depriving Chinese of the right to apply
for a pawnbroker»« licence was declared a "very wide interfe-
rence with trade and corcraeree”. The Court assumed that no
authority existed in the provincial legislature or ir a muni-
cipality to deprive certain nationalities or individuals of
the right to these trade licences. "If such a power existed",
ruled the Court, "then since no man may in any municipality
pursue any avocation without such lioenee, the local legisla-
ture mi~ht exclude large classes of men from gaining a liveli-
hood or indeed existing in the province."™~ ~ The Liquor
Licence Act, passed in 1899, which provided that no licence

was to be issued or transferred to any person of the Indian,

Chinese or Japanese race, was disallowed because it affeoted
the rights of Japanese.*2”~ The Government did not deem it
necessary to disallow a similar Act in the following vyear
which excluded Mongolians and Indians from signing petitions
for the O©rant of a licence. It was thought undoubtedly to
be within the competence of a provincial legislature to regu-
late the sale of intoxicating liquors. The Minister of
justice, In reviewing the statute, said that he was unable to

discover any reason why the legislature of British Columbia

(1) r. v. City of Victoria (1888), 1 B.C., Ft. I, 331.

(2) Hodgins, Provincial Legislation, 1899-1900 ( ), 104.



ought not to h« permittod to establish the procedure by which
licences were to bo «ought and obtained.”

The Munloipal Act, 1885, of Brltiah Columbia extended the
power« of municipallties »o0 a« to include "licencing and re-
gulating wa«h-hou»ee and laundries” and to collect from every
oeraon who keep# or carries on a public waah-houae or laundry
a tax not exceeding /75 for every aix month». The supreme
Court eoon held that taxation by mean» of licence fee« and
the tax in question was indirect and not direct taxation, that
all indirect taxation except that authorised by s. 92(9) of
the British Horth America Aot was ultra vires the provincial
legislature, and that the tax waa not bona fide within the
purpose provided for but was indeed a restriction on the Chi-
nes«**2n" To tk® contention that the statute waa different
from those which, by their title and preamble, were expressly
aimed at Chinese by name» and that it was quite general, ex-
tending to all laundries without exception, it was answered
that the object of a statute was not to be aseertalned from
its title or preamble alone, but mainly from its provisions.
Blgble, C.J., 1» guashing the conviction for carrying on a
laundry without a licence, aald that he could not arrive at
any other conclusion than that it was specially directed against

Chineae because they were Chinese, and fer no other reason; andl

(1) Hodgins, provincial Legislation. 1899-1900 ( ), 15«.



that it aimed at compelling them to remove certain Industriec«
from the city or themselves from tho province. Considering
the amount of the tax, whioh was jilBO per annum, he proceeded,
one was convinced that the clause waa intended rather to hamper
or expel Chinese than to increase the revenue of the corpora-
tion. The fact that this “menial and poor paid occupation”
was taxed fifteen times the annual amount imposed upon any re-
tail «hop however extensive or lucrative its business, streng-
thened the opinion of the Court that the main object of auch
tax waa not financial. But a similar Law in Queosc*”™ impos-
ing upon laundries a provincial tax varying from $15 to JS50
has been sustained, it being held that there la nothing in the
Constitution of Canada requiring taxes and imposts to be uni-
form throughout the Federation, and that a province has the
right to impose such taxJ2” a by-law in tho same province
providing for a municipal licence in addition to the provincial
licence for operating a laundry, and the taking out of the
municipal licence in advance, was also held valid and Intra
vires the oity. The Court ruled that the fact that the pro-
vince had itself Imposed a tsx or licence upon this olass of

business did not make it beyond the power« of any authorityl

(1) c. 22 of 1915.

(2) wong Sing v. Bedard (1 OPl cit | 117.
See also fling V. Recorder’ 921)733 Que. 2.
104.



whilcb was inferior or subsidiary to the province to impose an-
other tax upon the same business.”™ *

It is said that muoh of the labour legislation in British
Columbia was advocated before its enactment on the ground that
It would make the employment of Asiatics less profitable to
the employer. It also purported to prevent the Asiatics
from establishing themselves permanently and making large
profits. In moving to quash a by-law of Catham relating to
the lioensing of laundries, certain Chinese swore that their
profits wars very small and that thsy could not carry on busl-
nesa under the terms of the by-law. while the city authorities
insisted that their profits were large. But the decision of
the Court laid emphasis on the bona fide exercise of powers
and not on the profitable or unprofitable nature of the busi-
nesa.™* The Factories Act of 1908 of British Columbia in-
cluded laundriee where five persons or more were employed in
Its operation. Certain standards of amenities to be provided
for employee« were laid down and hours of work were limited.
The Act was interpreted not to apply to a laundry where several
persona were working and sharing In the profit« equally, no

others being employed. This wee held not to be a "factory”

m m m m *aMaaiMalMMaM"*aaa™* *aa" MM"*aBa* 'nVbalVAVI* a* * M -M m »* .
PEANAY t V_ _.-a k wL t % EVO *V V V> w

(1) éun Luné v. Recorder>s Court (1921), 60 Que. S.C. 169.

(2) ANngus, "Legal Status in British Columbia of Residents of
Orient»! hace and their Descendants"”, Canadian Bar Review. DC
(1931), 9.

(3) pang Sing v. Catham (1909), 14 O.W.R. 1161



and a prosecution for work dono therein after 7 p.m. was not
justified.” The Act was therefore amended to Include "every
laundry run for profit”.n Now it has been the custom of
Chinese laundry-workers to maintain their laundry and dwelling
house in the same building. Another by-law in British Colum-
bia prohibited the use of a factory as a dwelling house. Pour
Chinese operating a laundry were found working after 7 p.m..
They first elected to class it as a laundry, and because they
did not run their laundry within the hours prescribed by law,
they then contended that it was a dwelling house. The use of
a laundry or "factory"” as a dwelling house being forbidden,
the conviction of the accused was sustained.”

ttoder the Manitoba Factories Act, 1913, "factory" is de-
fined as any building, workshop or premises in which three or
more persons are employed, and any laundry operated by Chinese.
The Act of Saskatchewan included laundry and tailors* shops.(4)
m Alberta, laundry is interpreted as not included in "Commer-
cial business” within the meaning of the Early Closing of
Shops Act. ()

Among other forma of legislation which, though containing

nothing discriminatory on the surface, is in reality aimed at#

(1) r.v. Chow Chin (1920), B.C., 2 W.W.R. 997.

#He AT e 4 . WV #ee* \WSnu-WW  1eM

(2) C. 27, 1919.
(3) r. v. Chong Kee (1920), 29 B.C. 165.
(4) Revised Statutes, 1930, C. 220.

(5) R. v. Wah Kee (1920), 55 D.L.K. 695.
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the Chinese, or makes no exception to meet the special circum-
stances of the racial minorities, may be mentioned the Produoe
Marketing A !l 1928, of British Columbia. Under the provl-

it o ftt ft. "t ok & "mWA 3 E%ft £45$ fs %jtsk KC.DOC& tU>*# D R B
eions of tills Act, Chinese persons may not sell their farm
products at lower prices than those fixed by a local committee.
Contravention of the Act constitutes the offence of unlawful
marketing, and entails fines and imprisonment. The Act,
though regulating the marketing of merchandise, was held to

be within the provincial powers of legislating with regard to
property and civil rights and not to infringe the Dominion
power to regulate trade and commerce. M * By using the voters’
list as a basis, Chinese are excluded from the professions of
law and pharmaoy, and registration as a student-at-law or

certified apprentice is limited to those entitled to be placed

on the voters» list under the Provincial Elections Act, whioh

however disqualifies the Chinese. » Licences for hand-logging
are also Issued to persons on the voters* liat.” Under the
r*t** 1w V' Hs. FBg! e PP s ™ w kel

Trade Licence Board Act of British Columbia the Board may re-

iiig tQi"’ K 1 vi*i

fiuie to issue a licence to do business to any person if the
A ? T HX®SF N N 7 Bf \

Board thinks it not advisable to do so in the public interests

(4)

of the municipality.

(1) b. v. Chung Chuck (1928), 4 D.L.h. 659 affirmed in Chung
Chuck v. £. (1930) A-C* 244.

($) statutes, 1928, 0. 49.
(A) ANngus, loo.cit., 8.

($) 3. 22, Porest Aot, 1923.

3]



89 = The Elimination of Orientals from the Fishing In-
du»try.- In the fishing industry a discriminative policy
against orientals has also teen inaugurated. Under the pro-
visions of the Special Fisheries Regulations for the province
of British Columbia made under the authority of the Dominion
Fisheries Act, 1914, licences were issued only to persons who
were British subjects resident in the province or returned
soldiers who had served in the Canadian Army or Ravy overseas.
How a Commission was appointed in 1922 to investigate the
conditions of the fisheries of British Columbia. As a result

>$8*8& a

. ail ) ) a sasnwry,
of their recommendatlons alteratlons in the reg

II tions were
made to the affect that the number of licences issued to per-
sons other than resident white British subjects and Canadian
Indiana was greatly reduced. It is admitted that the general
elimination of the orientals from the fisheries of the pro-
vince is primarily for the purpose of providing greater en-
couragement to white men and Canadian Indians to take up fish -
ing for a living. "

The Fisheries Act also contained provisions requiring
licences to be obtained for the operation of a fish cannery
(s. TA), or in British Columbia, for a salmon cannery or curing
establishment (s. 18). The Dominion Government claimed that

the authority to grant licences to fish under the Regulations

(1) sessional Papers, 1925, Wo. 29, 5B, 53.



and to opexate a cannery was in form discretionary. In a
case decided in Brltieh Columbia s. 7a of tho Act was held
ultra vix~a the Parliament of Canada.™ Fiaference wac there-
fore made to the Supreme Court of the Dominion to consider
the constitutional validity of the said 8actions of tho Act
and the Regulations concerned. Tho Attorneyt-Oenoral of the
several provinces and representatives of the oriental fisher-
men, predominantly Japanese, intervened. The Court again
held that tho right to operate a fiah cannery la a civil
right in the province where the operation is oarrled on, like
the right to operate a fruit aannery or a vegetable cannery,
and that any British subject resident in the province of
British Columbia who is not otherwise legally disqualified
has a right to receive a licence under the Regulations if he
submits a proper application and tenders the prescribed fees.(z)
The decision was affirmed by the Privy Council, whloh ruled
that the sections purport to confer upon the Minister powers
which fall under s. 92(13) (property and civil rights in the
provinces) of the British Worth America Act, 1867, and are not
directly or incidentally within s. 91(12) which assignhed "Sea
coast and inland fisheries* to the Dominion. Sections 7a and

18 are therefore ultra vires. as to the Special Pisherlas

(1) a, v. Somerville Cannery Qo. (1927), 4 D.L.R. 494,

(2) v« Pisherlea Act, 1914 (1928), 4 D.L.H* 190.
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Regulations for British Columbia, the Council held that they
did not expressly or by implication give the Minister discre-
tion to withhold a licence to fish from an applicant thereby
gi»lified, and the Minister therefore had not that discretion!”
But the powers curtailed by the Courts arc expressly re-
stored by the legislature which, in 1929, by amending the
Fisheries Act (C. 42), gives the Minister "absolute discretion™
to issue or authorise to be issued fishery leases and licences

for flshery ang fIS,h.II”Ilg W“h.rereso%ver.snu_ate gr_garrll-e'd on.

gax fyr U 7St tiA i AR pabEf s giy” +ij{( WLIFA £ .f\WU?awof'.| p
W 90. The prohlcltion of Employment of white Women In
Chinese heetaurants.- The statute of Saskotchewan, C* 17 of

1912, prohibiting the employment of white women in any reataur-
Use Smau.l =or

*nt, laundry or other place of business kept by a Chinese,
Japanese or other oriental person, was upheld by the Provin-
cial Court as a pollco regulation safeguarding the virtue of
woman. ® How the deoision was affirmed by the Dominion
Court has been reviewed in the foregoing pages. " The Act
was amended in 1913 by the striking out of the words "Japanese"

and "or other Oriental person”, leaving it applioable to Chi-

nese alone. It was further re-enacted as C, 85 in 1919,

(1) .fttfornev-OtnerAl for Canada V. Attorney-Oeneral for Brltiah
Columbia (1930) A.C* 111.

y, - ¥ B iff Pl W BN B TTIE R3] I o B 4 0 A ¢
(2) r. V. quonfl (1914), S.L.K. 242.

(5) supra, S 67(111).
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requiring a special licence for the employment of any white
women or girl, without singling out Chinese by name. In
practice, their application for such licence had often been
refused by local authorities and a ruling of the court was
Bought to sustain the Law. In the case of Yee Clun, the re-
solution of a municipal Council refusing the grant of a 11-
cence, which had been recoamended by the Licence Inspector
and the Chief Constable, to a Chinese person, was reversed.
The Court ruled that the Courcll could not refuse the lloenee
tinder the Act on a principle of discrimination against Chinese,
nor on any other ground, as the power to grant licences under
this Act was a mere police power and not a discretionary
matter. The reason given by the Council for the refusal
was that the plaintiff had employed a number of Chinese in his
premises who, owing to the restrictions of Federal laws, were
not permitted to bring their wlvee into the country, and It
was feared that such employees would constitute a menace to
the virtue of white women if the latter were allowed to work
on the same, premises. This was seen to be fallacious, for it
suggested that if the plaintiff had employed an equal number
of white men matrimonially unattached, instead of Chinese, no
member of the Council would have raised the point, though
actually the menace might be greater since there was no racial

antipathy to be overcome. White restaurant keepers frequently

(1) Yet Clun v. City of Regina (1925), 4 D.L.K. 1015.
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employed Chinese on their premises and no quewtion had been
er;mt«r X'Ofil1»

raised in granting the licence. it would [{ #] absurd con-
clusion, said the Court, that when a Chinese I i! employod by
a lhintse, the former Wi! a menace {1 {1t white women's virtue
while, 111 the I 111} man employed him, he was not. The

municipality should not maintain the discriminative principle
which the legislature had been at such pains to abolish.

As a result, the Act was revised in 1926 (C. 53), by
whioh the grant, refusal or revocation of the special licence
Is made to be in idle absolute discretion of the Council, which
shall not be bound to give any reason for such refusal or re-
vocation, and its action shall not be open to question or re-
view by t1] Court.”

An Ontario Act also forbids Chinese to employ in any ca-
pacity any female white person in any factory, restaurant oi*
laundry.*2* A similar Act of Manitoba (C. 19) of 1913,
originally applying to all oriental persons, was amended and
made applicable to Chinese only." 1 The Winnipeg City Charter,
as amended in 1923, enables by-laws to prohibit such employ-
n»nt by any Chinese person except under licenoe. The law of
British Columbia practically prohibits the employment by Chi-

nese of white women or girls as well as Indian women or girls2

(1) Revised Statutes. 1930, C. 257.
(2) Ibid., 1927, C. 275.

Labout Legislation ip Canada. 1928, 416,
(4) Revised Statutes. 1924, c. 275
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Chapter XXVIII.

AUSTRALIA AVD HE* ZEALAND

WiM*t& kA X tim t A%‘$-&"$% 1 €&fi  <&** 7% %M. *11 *irfvisf  * *'2 N\ 4

91. Yellow Labour and White Australia.- The oolonlal
laws of the Australian States restraining Chines©® immigration
contained provisions that Chinese should not work in mines.
Sinoe 1688, an Act (Mo. 4) of Mew South Wales prohibited Chi-
nese from engaging In mining without express ministerial
authority. Queensland imposed a heavier tax on an Asiatic
alien on the issue of a miner's rl#it than on Europeans, and
the right was not made available for any new goldfields. (»
The Mining Act of 1898-1930 further provides that any alien,
holding a miner’a right, who by lineage belongs to the Asiatic
raoe, is not entitled to exercise rights other then mining
Tor g"olld on alluvial ground, and that a consolidated miner's
fight shall not authorise the employment by virtue thereof of
an Asiatic alien upon any goldfield or mineral field* Nor
could such alien obtain a business licence for the purpose of

residence and carrying on business in the goldfield or mineral

field. Under the Mining Act, 1904, of Western Australia, no
o= 13, | m U] iff®ed oo _ "ol - )
Asiatic alien is entitled to a miner's right. Nor can anyi

(1) S. 1, NO. 12, 1877; 3. 5, No. 2, 1878.

17} Si ff f,
i&S & WL k& f86. 'idh



person of A*latio race, claiming to be a British subject, ob-
tain the right to hold any interest by virtue of a miner»»
right without the written authority of the Minister.n* The
Northern Territory disentitled an Asinti6o alien holding a
miner*» right from exercising any of the rights or privileges
conferred upon white miners. He could not work on any new
goldfield unless he was the first diaooverer. '

Having defeated the Chinese on mining fldds, the white
Australia policy soon led to the exclusion of coloured labour
from all manual works. Queensland prohibited Asiatics from
being employed in the construction, maintenance or management
of the railway, or in any of the mineral lands. The company
would be liable to a penalty of £1 per day for each Asiatic
person so employed.Other Acts in Queensland provided
that unless a person not of European descent has a certificate
of having passed a dictation test in the English language, he
may not be employed in the construction or working of tramway
and omnibus services/4* or in the sugar*5* and banana”™6™* in-

dustries or in dalry™7* or margarine”™* produce premises.

(1) s. 23 and s. 24, Statutes, 192b.

(2) 38. 19 and 21r Mining Act, 1903*

(3) s. 43, No. 11, 1892; s. 7(1), No. 16, 1901.
(4) Local Authority Act, 1902-1920.

(5) ss. 3 and 4, sugar Cultivation Act, 1913.
(8} Banana Industry reservation Act, 1921.

(7) S. 35, Dairy Produce Act, 1904-1920.

(8) 23, Margarine Act, 1910-1931.



Kny person who, not having outalnod such certificate, engage®
in or carries on the cultivation of sugar eane, ahall he liable
to a penalty of £100, and the crop of sugar cane shall be for-
feited. In the cultivation of sugar cane or the manufacture
of sugar, if such person is employed, the employer is liable to
a penalty of from £5 to £10 per day for each person and the
employee 40 shillings. An award of the industrial Court ren-
dered in 1924, which applies to the whole of Queensland, pro-
hibits the employment of coloured labour In the cutting of
sugar cane or in the cultivation of oane; out an owner of a
sugar caneplantation may employ his own countrymen. ™ ~

To encourage certain industries bounties are paid under
ahe Commonwealth Acts on the condition that white labour only
is employed. Following on the Sugar Bounties Act of 1903,
the subsequent Acts have practically excluded Chinese or other
coloured labour from the industries thus affeoted.” The
Beet Sugar works Act, 1915, of Victoria imposes a penalty of
£1 per day for each person upon any company obtaining an ad-
vance under this Act which shall employ Asiatic labour or

coloured labour not born In Australia. The crews of all ves-

sels of Australian registry and those engaging in coastal trade

are required to be British subjects who are able to speak the2

(1) Smith, goonomlc Control (leap), 128, 129.

(2) See, for instance, the ««
%ood ulp.»nd Rock Pho.ph.te Boui,tlee™ot°*loil’ 1987- 018
ounties *et, 1918. Aot* 1B12. *nd the Apple
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English language.*1”~ contracts made on behalf of the Common-
wealth for the carrying of mails, always contained a proviaion
that only white labour shall be em ployed.Administrative
orders also impose a disability on alien labourers. In Weat-
ern Australia, government contracts are made only with British
subjects, and in Victoria some municipalities insist in their
contracts that no alien labour shall be employed.(3) »
92. Businesses and Occupations.- In studying the
measures by which the economic position of the Chinese has
been affected, further reference must be made to the impedi-
merits put in the way of the exercise of businesses or oceu-
pations. To obtain a hawker»» licence in south Australia a
person must show that he possesses a sufficient knowledge of
English. For the sale and export of pearl in Northern
Territory, no licence shall be granted to an Asiatic alien.
Nor can a licence be Issued to any person of Asiatic race to

(6)

employ aboriginal natives. Queen*land disqualifies Chinese@
(1) Navigation Act, 1912-1029.

(2) post and Telegraph Aot, 1901.

(3) Bailey, Legal Position of Foreigners in Australia (1931), 7.
(4) ibid.

(5) S. 3, Aot 7B3, 1901, South Awustralia.

(6) se= 24, Act 1024, 1910, South Awustralia; Ordinance 9, 1918,
Northern Territory.
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alone from auoh employment. O In the same State, no person
shall buy any gold unless he Is the holder of a licence, which
is not issued to any Chinese person or any person having a
Chinese father or mother. /S* Similarly, a foreigner is not
entitled to a licence to operate a fishing vessel unless he
has passed the dictation test/*5* The same restriction on
pearling also exists in western Australia/4~* it Is of in-
terest to note that Victoria admits aliens to the legal pro-
fession, which Is closed to them In other States, but it pro-
hibits the profession of medicine to aliens, while In other I't
States they are freely admitted.(6)

So Chinese are admitted to the trade unions, which are
strongly anti-Chinese. The explanation is historical.~6* As
early as 187.5 Chinese were employed as strike breakers in a
Victoria mine, which aroused the hatred of the miners* unions.
Some two years afterwards, the same question caused consider-
able trouble in Queensland. Then in 1878 when the Australian
Steam navigation Company in Sydney decided to employ Chinese

vt i

(1) The Aboriginal Protection Aot, 1901, Queensland.

(2) s. 10, Gold Buyers* Aot, 1901-1988, Queensland. Ld

(3) n. 7, pearl Shell Pishing Act, 1915, Queensland.

(4) The Pearling Act, 1912-1984. “Oyy mm
. u * t* N the

(5) Bailey, op* olt., lo.

(6) Swutcliffe, A History of Trade Unionism In Australia (1921),
34, 35.
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seamen In some of their vesoels, the white crew were celled
out on strike by their Union officers. The Company at last
coded to their deraand3 and promised to withdraw the Chinese
gradually. The unions therefore are by nature hostile to
Chinese, and largely aa a result of their action the Colonies
passed laws against Asiatics with increasing severity. It

la feared that a supply of cheap labour would tend to give
the employer an undue advantage over his employee and would
injuriously interfere with the existing relations of capital
and labour. It is also believed by many that the non-European
labourers, by their competition and attitude to economic ques-
tions, would prevent further advance towards the ideal of in-

dustrial democracy.*1*

93. Factories and Factory Workers.- In the factory
legislation Chines© encountered another insurmountable economic
barrier In the Commonwealth. under the Faotorioo act, 1904,
of western Australia no parson of Chinese or other Asiatic race
may be registered as owner or oeeupier of a factory or be em-
ployed therein unless he ean prove to the aatiefaction of the
inspector that he was ao engaged or employed on and before 1
November, 1903. The employment of a tingle Chinese or Asia-
tic person would constitute the establishment of a factory and

bring it within the provisions of the Act. where the occupier

(1) Willard, op. clt.. 197.
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of * factory or any parson so employed is of the Chines© or
ofchor Asiatic race, the registration fee shall Os £5 instead
of five shillings as in the case of Europeans- Further, the
registration is to be renewed and fees paid annually, and tho
hours of work are specially limited. The Act, despite its
special discrimination against "persons of the Chinese or
other Asiatic race”, was held not unconstitutional nor ultra
vires the Colonial Laws Validity Act of 1868." Another
guestion which arose was whether a naturalised Chinese who was
employed in a factory in the state of Victoria on 1 Boveober,
1903, oould also be employed In Western Australis on the ground
that s. 117 of the Constitution protects a subject of the
gueen resident in any State from being subject in any other
State to any disability or discrimination which would not be
applicable to him if he were a subject of the queen resident
in such other State* It was decided that the section applied
only to a person who, being resident in one state, was seeking
to assert rights In another. In the case concerned the per-
son in respect of whom the rights were asserted was a resident
In Western Australia and not in another State, and the right»
were assarted in Western Australia. The section therefore
had no application, and the provision in the Act was not ultra
vires the legislature of Eastern Australia as discriminating

2)2
between resident* of different States.( )

(1) Vincent v. Ah Yen# (1906), 8 W.A.L.H. 145.

(2) bee Fay v. Vlnoent (1909), 7 C.L.R. 389.
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The Aot was replaced by the Factories and f'hops Act of
1020» which, while retaining the principal disabilities, fur*
ther provides that no Asiatic person shall be regiatered as
tiie keeper of or as an assistant in a small shop* Any person
in occupation of any ahop not registered is liable to a penalty,
tthen a person apparently of ths Chinese or othor Asiatic race
is found in s factory, he shall be deemed to be employed there-
in, and the burden shall lie on him to prove the oontrary.

in Queensland*1”™ and Tasmania,(2> the employment of any
person either of Chinese or of Asiatic raoe in any building or
premises will constitute s factory, while in Victoria, *34% hew
South walea(4>and south Australia*5p Chinese alone are desig-
nated. The Factories Acts contain other similar provisions.
Tho hours during whieh an Asiatic person may work are limited,
except In Queensland and Tasmania. All furniture made in the
i-taf.es of Victoria, Queensland, and Western Australis must be
stamped with the mark either of "European labour fﬁ\nly” if made
solely A7 European labour, of of "Chinese labour" if made

solely by Chinese.

(1) s. 2(b), Factories and Shop# Aot, 1900-1922.
(2) S. («), 11* Factories Act, 1910-1917.

(3) s. 3, Paetories and Shops Act, 1928.

- fo 5 the «hrd*. *-er« of

(4) s. 3(b), Factories and Shops Act, 1912-1927.
(3) industrial Code, 1921.

A m ir, e e yg :/ ... > dr e V-e

(6) "Ael*tlo labour"” in the ease of Western Australia.
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Th» Act of Victoria of 1905 provided (a. 5) that any
office or building In which Chine ere employed dlreotly or
indirectly in working in any handicraft, la a "factory", and
that the tern, "handicraft” includes any work whatsoever done
in any laundry and whether or not done in preparing or manu-
facturing articles for trade or tale. By a. 42, no peraon
ahall work for himself or for hire or roward or »hall employ
or permit any person whomsoever to work on any day before
7.50 a.m. and after 6 p.m. in any factory or workroom where
any Chinese peraon is employed. The question soon arose as
to whether or not a Chinese, lodger and boarder in a Chinese
laundry, ironing his own shirt during the pz*ohibited hours,
was contravening the law. it was contended that the term
"no person .hall work"” did not mean "no peraon shall do any
manual labour”, but meant "no person shall work as a workman"
or "work at factory work". in thi. view the words "work for
himself or for hire or reward"” would man "do factory work
either as a proprietor or aa an employee”, the antithesis
being between work done for hi. own .xoluaiv. benefit and work
done for wage*. The contention of the appellant wa. that the
antithe.i. i. between work done for hire or reward and work
not done for hire or reward, and that these two cases covered
every possible kind of manual labour. The Illgi Courtad™*

mitted that the worda were susceptible of both con.truetlona,l

(1) Ingham v. Hie Lee (1912), 16 C.b.N. S67.



but it deemed it to do the bounden duty of the Court to adopt
the construction which would avoid injustice. Moreover, it
held that an Act which restricts the common law was not to be
oonstrued as restricting it further than the plain language
of the statute required. The Court further maintained that
the word "work”, according to the appellant»a argument, would
Include the case of a carpenter mending the leg of his saw
bench, or a laundryman {Bending the leg of his ironing table,
or brushing his own coat, or polishing his own boots, or mend-
ing his own clothes. M1lth regard to the purview of the Act,
which was to restrict the hours of factory labour and to pre-
vent unfair competition, tho Court rejected this construction,
and the word "work” was construed as meaning "work at faotory
work” . Hence the work done by the defendant was not unlaw-
ful.

The objection that this construction would render evasion
of the Act easy, was not a sufficient reason for extending
the meaning of the words used in the context. On the other
hand, it was thought to be very difficult for a defendant to
establish such a defence as that set up in this case, and he
would do the act at great riak of being unable to excuse him-
self. The k“* slno* been amended to the effect that, for
the purpose of this section, "work” shall be deemed and taken
to Include performing any of the operations usually carried on

in the factory,thus defeating the decision.1

(1) s. 39(6), Factories and shops Act, 1926.



94. Labour Legislation in litw Zealand.« The Factorie
Act, 1921-1929, of Hew Zealand Includes within Its operation
every laundry and every building or place In which any Asiatic
la directly or Indirectly employed or occupied. By "Asiatic"
is meant a native of any part of Asia or of the Islands In
Asiatic seas and the descendants of any suoh native, excluding
British subjects or any person of European or Jewish extrac-
tion. The houra of employment In a laundry are specially
limited, but under the former A ct” the provision prohibiting
the extension of working hours to any holiday or half-holiday
was construed to apply only to workers to whom such holiday
or half-holiday must be given, namely, boya under 18 and
women, as specified in the Aet. A Chinese person engaging in
laundry work and employing two adult males in the factory
assisting him In sueh work on a Saturday afternoon, was there-
fore held not to be committing a breach of the law .» The
hours are now regulated by reference to the number employed,
irrespective of whether they are called assistants or part
proprietors. This la designed to meet a special situation,
for In many laundries run by Chinese where several persons
were engaged In the business, all could be described as part-

id
ners and thus the working-hour limit could be evaded.II J

(1) S. 3(1)» C, Faotorlea Amendment Act, 1910.
(2) flhanaghan v. Low ahlng (1911), K.Z.L.H. 387.

(3) Hall, Status of Allens In New Zealand (v”)), iq
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Under the Shops and O ffices Act, 1921-10122, as amended
in 1927, the closing hou_rg may beY\q‘Vii?(hed on requisition by a
majority of shopkeepers either in the whole of the local dis-
trict or in any particular trade. lio occupier of shops shall
join in the requisition unless ha is a British subject. They
can also petition for the prohibition of the sale of oertain
good* after the hour fixed for the closing of such shops in
order to prevent their sale as a side-line in another trade.
In the case of shopa where certain enumerated businesses are
exclusively carried on, which Include a fruiterer and a con-
fectioner, the occupiers are not required to close on any
working day. But an occupier whose principal business la
that of a fruiterer and confectioner but who has other sources
of profit, not covered by the exemption, who falls to close
at the appointed hours will be convicted fbr contravening the
lawil”™ In the trade of fruiterer, which has attracted many
Chinese, oily one person, excluding husband or wlifs, shall be
deemed to be the ocoupler, and every other person shall be
deemed an assistant and shall be subject to the law at to
hours of employment*

jiif tkl» $1$ QRS r . BWty i*#$t J t i
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(1) Wong Loee v, Qeorgeson (1919), N.&.L.R. 830.



Chapter XXIX

THE UNION OP SOUTH AFHICA

96. The Colour Bar In Skilled Labour.- The Nines
and Sorks Act of 1911 empowered the Governor-General, under
a. 4, to lIssue regulations In respect of the grant or cancel-
lation of certificate*« of competency to mine managers, me-
chanical engineers, and such other classes of persons as he
mi~Nit deem expedient. In pursuance of the provisions, the
Union Government issued regulations stipulating that "the
operation of or attendance on machinery shall be in charge of
a competent shiftaman and in the Transvaal and Orange Pree
State, Buoh shiftsman shall »e a white man."(1"

The legality of the regulation was doubted for some time,
and in 1923 the Transvaal Court held it to be ultra vires.”
The Court declared that the regulation did not discriminate
because of skill, but absolutely prohibited a certain section
of the population from being so employed because the colour

of their ekin did not happen to be white. "such restriction«l

(1) The eolour bar waa first instituted in 1903 in the Trans-
vaal on acoount of fear of the Chineset Buell, The Native
Problem in Africa (1928), I, 68.

(2) r. v. Hldlok-Smith (1924), T.P.D. 69.



of the right of the citizen to ao employ skilled and competent
colored persona or of auoh persona to be so employed oould
never have been contemplated by the legislature and were un-
reasonable and even capricious and arbitrary."” The Court
cited a number of cases in which a regulation discriminating
between white and coloured had been hold unreasonable and
ultra vires unless the enabling-statute authorised the dis-
crimination.

The Government, however, passed an Amendment in 1926 re-
storing the denounced regulation. Certificates of competeney
shall now be granted only to (1) Europeans, (2) Cape Malays,
and (3) the Mauritius Creoles or St. Helena persons or their
descendants born in the Union. This measure gave statutory
approval to the colour bar against Asiatics and the African

notive.

96. Restrictions of Yradln™ Righto In the Transvaal. -
By Oh. XXXIIl of the statute Book of the orange River colony,
no coloured person shall In any circumstances be permitted to
settle in the State for the purpose of carrying on a commer-
cial business or farming either directly or indireetly. They
will be held "prohibited immigrants” if contravening the law,

and removed from the Union.»

(U S. 7, Immigrante Regulation Act, 1913



Under Law 3, 1885, of tho Transvaal, the Government haa
the power to assign to Asiatic», for the purpose of sanitation,
certain streets, wards and locations In which to live. The
Government took the view that the Law forbade residence as
well as trade outside such locations. In 1888, an applica-
tion for a trading licence by an Asiatic person was refused
on the ground that he wished to carry on business at a place
which was not situated within the location appointed to the
Asiatics for occupation. The Court upheld that view, ruling
that it would be Inconelatent with the spirit of Law 3 of 1885
to draw a distinction between "living" and "trading".”™ The
Oovemment do not seem to have enforced the Law strictly, how-
ever. Asiatics were permitted not only to trade but to re-
side outside locations. In 1892, the Volkaraad, having re-
gard to the fact that Asiatics continued to open stores and
to trade In towns in the name of white persons and thua to
defeat the object of the Law, reaolved”™ to Instruct the
Government to take stringent measures In order to prevent
Chinese or Asiatics from trading within the towns, and to
cause all their ahope which were opened subsequently to 1889
to be removed out of the town. Government officials then

refused to issue licences to Aslatios trading In the towns.

(1) sullman * Co« v. Klddleburg (1888), 2 S.A.R. 244.

(2) L»wa of the Transvaal, 436.
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The Oourt upheld this action, following the decl«lon In the
Suliman case, and gave Judgment In favour of tho Government.**"
The Executive Council of tho Republic again resolved*23 in
1698 that coolies and other Asiatic coloured persons who were
not yet residing or carxying on business in the location ap-
pointed for that purpose, should go and reside and carry on
Business in the looatlon before 1 July, 1899, By a Govern-
ment Notice, No. 208 of 1869, it was expressly stipulated that
no licence would he granted after 30 June save in locations.
After the Boer war the Crown Colony Government decided*5~"
to take Immediate steps to have hasaars in every town eet
apart, in which alone Asiatics might reside and trade. No new
licence to trade was to be Iscued to any Asiatic except to
earry on hie business In the baeaars. But Asiatic traders
who held licences before the outbreak of war outside locations,
might have their licence renewed under the same conditions.
An action was filed to test the validity of this. The Supreme
Court decided, reversing the two decisions of the High Court
of the Republican regime, that Law 3 of 1885 aegregating
Asiatics from the rest of the community, did not apply to
business places, but only to the residences of Asiatics. The

Government therefore had not the power to refuse licences to

(1) Moharaed v. The Government (1698), 16 C.L.J. 291.

(8) Laws of the Transvaal, 1037.

(3) Government Notice, No. 3S6, 1903.
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Asiatics to trade In places outside the boundaries of the lo-
cations allotted to them for occupation.” The Chief Justice
remarked in the course of hie Judgment that Law 3 of 1885 did
not contain a single line purporting in express terms to cur-
tail the trading rights of Asiatics. The only provision made
wss one giving the Government the right for ssnitary purposes
to assign to them certain streets, ward* and locations for
residence. He therefore failed to see any ground for holding
that those words in any way prohibited trading outside resi-
dential location*. The Court further held that "it was for
sanitary purposes that locations were established and such
purposes had m more obvious relation to place* of residence
than to places of business. The mischief purported to be
aimed at was an insanitary mode of life In the midst of a
European population, not an inconvenient competition with the
European trader.”

The Oold Law of 1898, prohibiting by a. 133 coloured per-
sons © from being licence holder* or from being in any way
connected with the working of the digging*, but allowing ttaam
to be employed only as workmen in the servloe of whites, was
interpreted as referring only to auoh lleenoes as digger's and

olaim licences, and not prohibiting such persona from holding

(1) gotan v. Transvaal Government (1004), T.S. 404.

(2) 3. 3, Gold Law, Ho* 13, 1898. The term "coloured person”

shall signify any African, Aaiatlc native or coloured American
person, ooollea or Chinamen.
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general dealer’s lloencoa to trade on digging» .(1* This con-
struction had Important results, for the rights of those
Asiatics who had traded for many yeara on the proclaimed land,
were thereby confirmed.

Two Acts passed by the Tranevaal legislature In 1908
greatly affect the trading right» of Aclatle». Under the
Townships Amendment Act, any land may be proclaimed aa a public
digging. And the provisions of the 0Oo}d Law of 1908, repeal-
ing the Act of 1898, prohibited coloured persons from residing
on or occupying proclaimed land exoept in locations, bazaars.
mining compounds and auoh other places at the Mining Commis-
sioner may permit (a. 131). Ho right shall be acquired under
this Act by a coloured pereon, and the holder of a right ac-
quired under the Law of 1808 or a prior Law or under fchie Aot,
«hall not transfer or sublet any portion of euch right to »
coloured pereon to reside on or ooeupy ground held under such
right (a. 130)* The Act recognised, however, the vested
rights of Asintios and exempted coloured pereon» who at the
date of the commencement of this Act were lawfully in occupa-
tion of the premises, from the operation of the Act. The
rights to trade on proclaimed land as already acquired by Aala-
tio peraona under the right granted by the Law of 1898 and

confirmed by the decision in the Khotas caae, were thereforel

(1) Khotaa & Co. v. Colonial Treasurer (1909), T.3. 180.



continued. But they are not allowed to trade on any stand
acquired under the Law of 1908.

By forming limited liability companies in pursuance of
the Transvaal Company Act of 1909, Asiatics were able to own
"fixed" or real property in the name of their company, where
they were otherwise prohibited» an obvious evasion of the pro-
visions of Law 3 of 1885. Such ownership was declared to be
legal by the Courts.” The Government then passed the
Asiatics (Land and Trading) Amendment Act in 1919, by which
the provisions of Law 3 of 1885 prohibiting the ownership of
land by Asiatic persons, were made applicable thereafter to
coapanie* in which Asiatic persona have a controlling interost.
The trading rights were also affected. only British Indians
and their successors in title who on 1 Hay, 1919, were carry-
ing on a duly lioenaed business on proclaimed land or in town
ships and their bona fide employees will be left undisturbed
in their business. m this respect they are said to be com-
pletely exempted from the operations of o. 130 of the Gold Law
of 1908 and in exactly the same» position as any other person
in the township. They retain all right« under the Gold Law
just as if they were not coloured, or, in other words, as if

2
they were European persons.( ) This exemption, however, lasts

(1) see infra, f 107.

(2) xrufieradorp Municipality v. Dadoo Ltd. (1920), T.P.D. 38.
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only *o long as «uch British Indian continues to carry on
business on the same ground.

The trading right» of Asiatica are further restricted by
an Amendment of the Gold Law in 1932. Asiatics had been for-
bidden to trade on the proclaimed land by the former Act.

How any lard which hss ceased to be a public digging shall
continue to fee subjeot to the prohibition against occupation
by coloured persons.” Ho licence to carry on any business
or trade in the province shall le issued to any person unless
he produces a certificate from the authorities allowing the
Issue of the licence. And no such certificate shall be
granted to any person unless ho proves that the holder and
the person in actual control of the business are not Asiatics,
or, if they aie Asiatic*, that they may lawfully carry on the
bualnas» on the premises . * A certlficsts issued by the
Minister of the Interior exempting a coloured person fro® the
prohibition of residence or occupation of any lard shall con-

atltute proof that he say lawfully carry on business on such

premises.
97. The Trade Licence«» The Licensing Laws of the
several provinces are usually of general application. There

la no differentiation in express terms between European and2

(1) s. 5(1)# The Asiatic Land Tenure Act, 1932.

(2) 3. 9(1), Ibid.



coloured holders, although Asiatica complain of unjust treat-
ment in Uhn administration of those Laws.

In tho Transvaal, a gonoral dealer»a licence is required
of any person who carries on a trade or business. Under the
Local Govermaent Ordinance of 1912, as oonaolidated in 1926,
the grant or refusal to grant by a municipal council of an
application for a lloonce nay be appealed frota t.o the magis-
trate, whose decision shall be final. such magistrate in
haaring the appeal was aald not to sit sb a Judioial officer,
but in hie administrative capacity. Ho has to inquire whe-
ther the Council has sati8fiod him that their reasons for re-
fusal are good and sufficient, and having done so, the Suprome
Court has no right to interfere with his decision.*1* It
has also been decided that in refusing a licence the Council
need not pass a resolution end state the particular section
under which the licence la refused. it would be sufficient
if they had good and sound roesona which fall within any of
the grourds on which a licence might be refused, enumerated
by tho Lew.

Under the Oeneral Dealers ordinance of 1926, an appli-
cant for a licence must produce with the application a certi-
ficate to be granted by the local authority or tho licensing
Board, who have a dlsoretion to refuse on certain grounds.

Their decision In cases of certificates for new licences is

*1* Ah Yen v. Pretoria Municipality (1920), T.P.D. 28.



final, but tho applicant can appeal to the Court in the case
of refusal to renew a licence. It is complains4 that the
requirement of obtaining » certificate from the municipal coun-
cil before a licence .1» is3U©d is hard for Asiatics to fulfil,
and that the Ordinance is ultra vires on the ground that it
has the ulterior object of diecriminating against o particular
clues. Thif contention, however, has been set aside by the
Court, which ruled that th© Ordinance must be taken at its
face valve a”d that it must be assumed that its object is to
control all general dealer® Impartially.*1* But the Court,
by virtu? of its Juriadlction in apposl cases, did relieve
grievaroes of the Asiatic community. Tho allegation that
they belonged to a class of traders who "permit natives to
loiter on tho pavomont outsido tholr shops and do not drive
them away", was hold not to be a good ground for tho refusal
by the town council to grant a certificate to tho Asiatic ap-
plicants.*2* Another reason, that tho business of an Asiatic
is likely to cause natives to congregate In the vicinity of
the shop, aspocially on Sundays, which would cause nuisance
and annoyance to worshippers in a church situated opposite
the premises in which tho business la to bo opened, has alao

(3)

been rejected. The evidence showed that the Council

(D J)«loarel v. Hecelvor of Kevenue (Potehefstoom) (1927),

AP 4018 grclom ve w2 VBT AARL been
(@ Moots and Sldat v. Springs Town Council (1930), W.L.fc. 48.

(3) Johannaaburg v. Turf stores (1930), T.P.D. 593



refused the application merely because the applicant was an
¢Asiatic, without any inquiry Into what class of business the
Asiatic trader wished to transact, and what class of trader
he was. The conclusion being unreasonable, the refusal of
permission to any Asiatic to conduct a business in certain
localities is therefore an instance of racial discrimination.
In Ratal, tho dealers* licences were formerly ;ranted
ss a matter of course to any person desiring to trade, on
payment of a fee. In consequence of competition by persona
whose standard of living was said not to be eﬁual to that ;f
2 m . - D
ordinary tradesmen, it wa3 complained t]hat the letter could
not make a livelihood. The Dealers Act was then passed in
1897 throwing upon looal authorities the responsibility and
conferring upon them the power of deciding who should and who
should not be permitted to trade,Llconces were issued
in boroughs and townships by licensing officers appointed by
town councils. In the rest of Natal there was one licensing;
offiobr who was a government offioial and whoso policy towards
Aslatos ws3 said to be far more liberal than that of the
licensing officers in the boroughs. (8) Under the provisions
of the Dealers Ordinance, a licensing officer had a discretion

to issue or refuse a wholesale or retail licence, and hia de-

cision was not liable to review, reversal or alteration by
(1) The circumstances In whioh the Act had been pasted were
reviewed in the Karodla Case (1918), N.L.R. 253.

(2) C«d» 7265; Report of the Indian Inquiry Commission, 1914,
38, 39.



any court of law (a. 5), But the applicant or any other per-
son bavin? any interest in the question had a right to appeal
from the decision of tho licensing offloor to the town council,
"o
if the I/i(t:ence wan sought in a borough Or township, or to the
licensing hoard if it wan sought elsewhere (s. 6). The
ouster of the Jurisdiction of the Court was extended to on
anneal from the decision of a town council, ~ and the Judg-
ment was confirmed by the Privy Council.” But it would
seer, that the Court might have the rilp-ht to interfere with
the proceedings of the town council.

Ac revealed In the reports of the licensing canes, the
members of a licensing board were usually themselves store-
keepers holding retail licensoa, and were therefore very in-
terested In cancelling the licence of an Asiatic competitor.
Residents in a township night also appeal againat the grant
of a licence to any licensee. it was held that, such resi-
dents and ratepayers were "persons having any Interost in the
question*. (3)

The Ordinance also provided that no licence was to be

Issued to any person who was unable to keep his books of ae-

oount in the Kfiglish language (a. ?). But the Court had3}

(1) vauda v. Newcastle Corporation (1898), N.L.R. 28.
(2) (1899) A.C. 246.

> i Wtr v. ‘A O! office!? of iKirtv,. . ‘e <
(3) go! Laa v. Dundee Local Board (1898), N.ti.K. 204.

P~ t QNERE H : xitb



deoided that it was not necessary for the applicant himself
to be «bio to keep the book« in English; It would bo suffi-
cient If they were kept for him In that language by some other
oerson.

The right of appeal to the Court «gainst the refusal to

renew a dealer’s lleenco was finally allowed by th« enacting
X* M AA *k .*\/__* LI 3 * * ' «'c

w >
of Ordinance Mo. 82 in 1908. But much dispute arose an to
the «cop®© of the Jurisdiction. The Court once held that it

' )

did not feel called ulﬂoc\]ﬁr%ﬁ?*c;"iticise the policy é)f aH?Iic«ﬁan-
sing officer in refusing to grant the renewal even though the
renewal had boon refused on the ground that Asiatic salesmen
were being employed In the conduct of the business.” The
apnlleant, however, was entitled to a fair trial of his appli-
cation. If, in refusing the transfer of a licence to an
Asiatic, the licensing officer merely thought it not advisable
In the interest of the province at largo to induce European
traders to close down their businesses in fayour of Asiatio
Com_petition, and If the board took into consideratlon eapeel-
ally the fact that th© applicant was unable to keep his books
in the English language, such evidence will ahow that the ap-
plicant. has not had the fair trial duo to hlra.” It has
also been decided that the modification made by Act 22 of 1909

extends only to the right of "appeal” in cases of renewals2

(1) jgeer v. Llcanalng O fficer of Durban (1920), K.L.fc. 126.
(.. L7~ e - UvVfr;2- /1 (1k/"? rioJ10 ~k V.

(2) Nod v. Pietermaritzburg Town Council (1913), N.L.K. 483.

(3) BadhSSYft v. fifJfeCfturt (1913), K.L.R. 643.
‘ [ | T T o O T



and that the ouster of the jurisdiction of the Court to nro-
vie?rn is left intact. The function of the Court is limited
to inquiring whether or not tho discretion of the licensing
authority has toon oroperly exerciser!. It will interfere
only whan tho authority has acted ultra virea. corruptly or
mala fide, » or whore there is a manifest absence of juris-
diction, or wharo fraud or a similar element is found to have
boon pzesant.v ' Indeed, the effoct of tho Act of 1909 was
not to transfer to the Court from the officer to whose dis-
cretion the granting of liccnoon was confided by tho Act of
1897, the duty of performing his administrative act, but to
give to the Court the power to Interfere In eases where tho
licensing officer has either refused to exorcise his discre-
tion or has exercised it in a anrmor which the Court would not
countenance. ™~ ~

Tho procedure ia altorod, though not to any material ex-
tent, in that tho lioonoe la now issued by the revenue offioer
under tho terms of Ordinance No. 26 of 1926, but subject to
the obtaining of a certificate from the town board that the
issue of suoh licence ia approved. in regard to the giant
or refusal of certificates of approval, the town board shall

have tho same discretionary authority as is enjoyed by thel

(1) v' licensing O fficer of Durban (1926), N.L.R. 185.

(2) peer v. Ladysmith Town Counell (1927), N.L.R. *29.

(@ Bhayla v. Eitoourt Town Council (1926), N.L.K. 221.
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licensing officer under 8. 5 of the Dealers Act. As a con-

sequence, the very complete ouster of the Jurisdiction of the

Court under the Dealers Act still remains.



FART V.

RESTRICTIOR3 OF OTHER CIVIL AtiD POLITICAL RIGHTS



Chapter XXX.

THE UNITED STATES

90. The Allen Land Law«.» The powers to enact legis-
lation prohibiting the ownership of land by an alien being
reserved to the States, no uniformity of practice has ever
been established. Prior to 1920, aliens had the same land
rights as American citizens in nearly thirty States of the
Union.» And where there are anti-alien land laws, these
differ from State to State, and range from tenure limitations
to absolute prohibition. The class of alien affected also
differs { in some states all aliens in others only aliens

ineligible for citizenship, are denied the right to owm land.

In Illinois, for instance, aliens may hold real property
for six yeara only. In Indiana, aliens may own land not
exceeding 320 acres in extent. m Kentucky, they may hold

land for twenty-five years for business} other real property
acquired by the operation of law may be held for eight years.
Alien ownership is limited to 90,000 square feet in Minnesota,

and to 5,000 acres in Pennsylvania. The laws of Nebraska

() Of. Allen Land Laws and Allen Rights. H.D. 89, 67th Cong.g
l1st Sess., 1921.



prohibit allons from acquiring title to and from taking or
leasing land or real estate for more than five years. The
Kansas Constitution authorises the legislature to determine
alien property rights. in the absenoe of legislation, the
oommon law rule is to hold. In Missouri, ownership is per-
mitted to aliens only in cases where such right is guaranteed
by treaty.

The Constitution of Oklahoma provides absolute prohibi-
tion! land previously aoqulred by operation of law bad to be
disposed of within five years after the adoption of the said
Constitution.

The Land Law of 1921 of the state of Washington allows
aliens to acquire land upon the same basis as citizens if they
have declared their intention to become citizens of the itoited
States. Hence persons who are held to be ineligible for
Amerioan citizenship and are unable to make the intending
declaration, are disqualified from taking any interest in the
land. kn action was brought against tha state by one who
told land to such an alien, who could not complete his pur-
chase, but the Law was upheld by the Federal Court. It
ruled that the regulation was within the police power of the
State, that there was no violation of the equal protection

clause since there wae a great difference between aliens who

(1) Terraoe v. Thompson (1923), 263 U.S. 197.



had declared their intention and those who had not or could
not do so, in the interest they had in the State and its
affairs. The classification, which was challenged as hearing
no reasonable relation to a legitimate legislative end, was
interpreted as a reasonable one In view of the olose relation-
ship between land-bolding and citizenship. The Court further
held, defending the discrimination nature of the naturalisation
law, that Congrees may grant or withhold the privilege of
naturalisation upon any grounds or without any reason ee it
sees fit end that the rule established by congress on the sub-
ject of naturalisation of aliens in and of Itself furnishes

& reasonable basis for classification in a state law, In with-
holding from alien» the privilege of land ownership.

Although the Constitution of Oregon in 1857 had expresely
provided that no Chinees oould hold real estate in the State,
yet California was the first of the Pacific states to uao the
distinction between aliens eligible and those ineligible for
citizenship. The Californian Constitution of 1879 provided
that foreigner* of the white raoe or of Afrlean descent,
eligible to become citizens of the United States under ths
naturalisation laws, might hold real property. In 1913 tile
first anti-alien lew of that State was pasted, prohibiting
all ineligible aliens from owning or possessing any interest
in land except such right as is allowed by treaty existing
between the United States and their courttry. They mi~ht,

however, leaee lands for agricultural purposes for e term not
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exceeding three years. An initiative measure was voted in
1920» eliminating the per«lksion to hold leases. it had been
observed that a short lease becomes a long lease through re*
peated renewal» and was practically as injurious in effect to
the State as ownership. The Aot further denied to ineligible
aliens the right to act as guardians to minor children «men a
part of the estate oonsiata of real property» which cannot be
owned by themaelves. it was directed apparently against the
orientals» who in California were mostly land-owning farmers
and whoy being prohibited from owning land» were acquiring it
in the naow of their native-born children. ‘e
The constitutionality of the Law was tested in two cases.
in Porterfield v, Webb™”™ it was held that the olaasiflcatlon
of aliens with respect to the right to hold land into those
eligible for citizenship and those ineligible» giving the
former the right to hold land and denying it to the latter»
is not so unreasonable as to be invalid as denying the equal
protection of the laws. In ffebb v. O«Brian(z) the Court
further ruled that the legislation was neither in violation
of the Treaty with Japau nor contrary to the Federal Consti-
tutlon. The rights of Japanese urder the Treaty of 1911,

being limited to owning» leasing and occupying of houses and

land for "residential and commercial® purposes, were held not

(1) (1923 )» 263 0.3. 225.

(2) (1923), 263 O.S. 313.
(3; jFriafc *8*ph (1923), 0,d. 326. .. M
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to embrace the right to purchase, leaaa, or even cultivate,
on a crop-sharing contract, land for "agricultural” purposes.

The provisions, however, denying to alien fathers the
ri#it to act as guardians were condemned in California”™1” as
contravening the equal protection clause, but were upheld in
Washington. * The Supreme Court of the latter State, while
criticising the decision in the Yano case as "aoademie and
blind to practical operation»", declared that this atipulation
was no more objectionable under the treaties and Constitution
than the other provisions upheld In Terrace v. Thompson. It
was of ths opinion that though parents are the natural guard-
ians of their children, there are well established disquali-
fications such aa insanity, lack of physical oapacity, etc.,
to which the legislature has now added alienage. The statute
is deemed not discriminatory because It applies to all aliens
of whatever nationality and is applicable only to guardianahip
of the minor»s real property.”

The Californian Law further prohibited a corporation,
the majority of whose members are ineligible aliens, from
owning land, and ineligible aliens from purehae ing shares in
a land corporation. These provisions were held not uncon-

stitutional.”® The Act also mads it s criminal conspiracy?

(1) Tn re Yano”™ ¢ state (1922), Annual Pinost. 1919-1922,
Case Mo. 166.

(£) in rs Fujiaoto (1924), ibid., 1923-1924, Case No. 153.

(3) Prlok Webb (1923), 263 U.S. 326.



to evade its provisions, and cast the burden of proving oitl-
«enahip or eligibility wupon the defendant. In Morrison v.
California, in which the appellant was accused of conspir-
ing to place an Asiatic in the possession and enjoyment of
agricultural land within the State, the Supreme Court held
that such a conviction without any proof that the defendant
knew of the disqualification of his tenant was baaed on an
arbitrary presumption, and was therefore o denial of due pro-
cess of law. Mr. Justice Caxdoao, speaking for the Court,
remarked that the statute did not make it a crime to put a
leasee into possession without knowledge or inquiry as to raee
and place of birth. It only made it a crime to put an in-
eligible lessee in possession as the result of a wilful con-
spiracy to violate tho law. nothing in the evidence supported
the Inference that Morrison had any knowledge of the disquali-
fications of hie tenant or could testify about them, and the
conviction must be quashed. Hs further ruled that as the
conviction of one of two defendants charged with conspiracy
failed bscause of his lack of guilty knowledge, it must also
fail as to the other defendant.

The application of the Allen Land Acta to Ohinese was
first affirmed by the State Court of California. In Mott v.

Cline*2* the Court held that the "acta are not repugnant to

(1) (1934), 291 U.S. 82.

(2) (1927), 200 Cal. 434.
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any article of the federal or state Constitutions, nor impinging
upon the treaty agreement* between this nation and China,” and
that it was not "the Intention of either the state or federal
governments to grant to native-born subjeots of China the right
of acquiring title to agz'ieultur&l lands.” The decision oan-
not, however, be regarded as final in view of the inferior
authority of the State Court, which had indeed misinterpreted
the treaty provisions. The Chinese in tho United States are
accorded the most-favoured-nation treatment which, being oapable

of general enforcement, has the advantage over that of a condi-

(1)

tlonod or specified nature. It has been well settled that

any legislation denying Chinese cortain rights, and not applic-
able to citizens of other foreign nations, is in conflict with

this guarantee. So while any alien is permitted to acquire
WA O A ) ogm e 1" o4 it PisforTi' om
land in California, the Chinese cannot be denied the same rights,

privileges or immunitiesThey may, it is therefore submit-
ted, hold real property in that State on the ground of treaty

rights,but the point remains to be decided by the Federal

Courts.
Bl 't SUal ™ S B O S S Sw > o« 1 o . W TK.,* Y. %i.n —A&

(1) See supra, = 1(1).

(2) In an earlier oase it had been held that, the citizens of
the Chinese Empire being granted the same rights, privileges and
immunities as are enjoyed by citizens of the most-favoured-
nation, they can hold a lease Interest In real estate in Idaho;
punk Lee V. Bolso Development Co. (1912), 21 Idaho 461.

(3) Arizona (1921), Arkansas (1925), Delsware (1921), Idaho
(1923), Montana, New Mexico (Constitution) and Oregon (1923) all
adopted alien land laws on tile Californian model. But the Act
of Arkansas has been held void as being In conflict with the
state Constitution; Applegate v. Tuke (1927), Annual Dimest.
1927-1028, Case No. 222.



99. Segregation In Puollc Education.- In the early
sixties of the last century Californian statutes had provided
for the exclusion of coloured children from the white schoola
on account of raoe.”™1) A later statute provided that, if
parents of white pupils made no objection, coloured children
mi#it be admitted to white schools.But when separate
schools were established, Indian children and children of
Chinese, Japanese or Mongolian parentage were not to be ad-
mitted to a white school. A" The statutes raised Questions
of both constitutional and international complication. The
Circuit Court waa firat called upon to decide whether the
exclusion from white aohoola of an American citizen of Chlneae
deacent was an infringement of his constitutional righta. The
Court held™”™ that the state had the right to provide aeparate
schools for the children of the different races and that such
action was not forbidden by the Fourteenth Amendment, provided
that the school» ao established made no dlacrimination in the
educational facilities they afforded. «hen the achools were

conducted under the same general rules, the Court emphaaiaed,&

(1) statutes, 1863, 810.
(2) statutes, 1866, 398.
(3) 8 1662, Political Codes, 1906.

(4) Wane Him v. Callsham (1902), 119 Fed. 381.
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and the course of study was the same In the one aehool ae in
the other, It could not be eald that pupila in either were
deprived of the equal protection of the law In the matter of
receiving an education.

When the Board of Education of San Franoieeo raaolved in
1906 to establlah separate school« for Chinese and Japanese
pupils, and dlraoted them to bo sent to the oriental public
school, the question assumed an international phased Japan
contended that as the children of reeldente who were cltisens
of all other foreign countries were freely admitted to the
schools, the oltlsens of Japan residing in the United states
were by that exclusion denied the same privileges, liberties,
and rights relating to the right of residence ae accorded to
the oltisena of the most favoured nation. There was much
excited discussion, end opinion varied as to whether the
Japanese had suoh right under the trestles and whsther, if
they were construed to have treaty right, it wat competent
for the treaty-making power to deprive the local authorities
of ths right to adopt the school regulation In question. The
resolutions were, however, rescinded owing to the Intercession
of the Federal Government.

Referring to this incident, *r. Ellhu Root, then secre-

tary of Statsj, took the following position. He denied thatjf

(i) see J&fta Jtemala~La”agL-laaidaai» s.d. 147,
59th Cong., 2nd Seas ., 1906.
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in asserting the validity of the Treaty with Japan the United
States was assarting tho right to compel the State of call-
fornia to admit Japanese children to ita sohoola. But the
Treaty did assort, he claimed, the right of the United States
to assure to the citizens of a foreign nation residing In
American territory equality of treatment with the citizens of
other foreign nations, ao that if any State ohose to extend
privileges to alien residents as well as to citizen residents,
tbo State would be forbidden by the obligation of the Treaty
to discriminate against the resident citizens of the particu-
lar country with which the Treaty was made, and would be for-
bidden to deny to them the privilege* which it granted to
the citizens of other foreign countries. He was of the
opinion that tho effeot of auoh a Treaty was not positive and
compulsory, but was negative and prohibitory. it waa not a
requirement that the State should furnish education it was
a prohibition against discrimination when the state did choose
to furnish it. ~

In a recent case the term "colored race” as used IN the
Constitution of Mississippi, providing for separate schools
for ooloured ohildren, was Interpreted to include all races

other than the white race, and was NOt limited 1O persons of

(D American Journal of International Law. 1907, 273.
. V).,;, .a- v, (,i* f, .o\,
{*i I

1/ 1 totouahxgw
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negro blood.” A Chinese child of American birth was class-
ed as "colored” and denied admission to a white school* The
Court ruled that no right of a Chinese citlxen under the Fede-
ral Constitution was infringed by classifying him for purposes
of education with coloured children and denying him the right
to attend schools established for the white raoe. It la to

be noted, however, that the decision was rendered on the pre-
sumption that equal facilities for education were offered to

all, whether white, brown, yellow or black.

LV - *m 2k *ml .em
The assignment of a boy of Chinese nationality to the

ooloured school was also held not to be in violation of the
Treaty of 1868 with China. In spite of the spedai pro-
visions of Article VII. assuring to Chinese subjects the
most-favoured-nation Iprivilege in all the public educational
institutions, the boy was expelled from a white school. But
it has likewise been decided that foreign parents have con-
stitutional rights to direct the education of their own
children without unreasonable restrictions. A statute of
Hawaii enacted to bring foreign language schools, established
by the resident Chinese and Japanese, under strict government
control* This had the effect of destroying the schools, and
was rendered void as contravening the due prooess of the law

clause of the Constitution.™3

(1) QonK Lum v. Hice (1927), 275 U.3. 78.

(2) bond v. UIl.Pung (1927), Annual Digest. 1927-1928, Case
Ho. 224»

(3) Farrington v. Tokushlgo (1927), 273 U.S. 284.



100. The Miscegenation Law».-The race distinction

In America has led to the prohibition of intermarriage between
the Caucasian and coloured perrons. Thirty-one State«, in-

NFu et

e;uding aAlsi%#t;:é Southern %aShtJ;;ejsTw'have enlacr'gréemélﬂir il'aixwgc providing
that there shall be no admixture of races.*13 4nd in state*
where the Chine*« are found in large numbers, the prohibition
i* extended to them! Thus in Arizona negroe*, Mongolian*
and$§(n.dians, and their descendants, are prohibited from Inter-
marriage with the Caucasian race.**5* In California all
marriages of white parsons with negroes or Mongolian» are 11-
legal arid void.(4) It ia interesting to note that the word
"Mongolian* whs not added to the statute until 1905, when the
Japanese iranigration was causing public oornrent. The eimilar
Montana Law applies to a parson of whole or part negro blood,
and to a Chinese or Japanese porson.' 1 Nevada includes per-

sona of black, brown, yellow or rod race within the prohibi-

. i
tionj b the Law of Oregon applios to negroes, Chinese, or
to doei-d4e v = /ft* /-v -> - > ViV $HEH?2;* X

(1) African Law hevlew. XLIII (1909), 364; £2)IBft&S-social aryj
Political Science, Hevlew,, XVI (1933), Ko. 4, 640.

(0) fourteen States prohibit Intermarriage between the white
and the Chinese or Mongolian race; Arizona, California,

Georgia, ldaho, Missiseippi, Missouri, Montana, Nebraska, Ne-
vada, Oregon, South Dakota, Utah, Virginia and Wyoming. cf.
May, Marriage Law» and Dads lons In the United state* (1929).

(3) 9 3837, Civil Code, 1913. (4) | 60. Civil Code, 1906.

(5) = 5700, Kevleed Code, 1901 (6) t 6514, heviaed Laws,

1912-1919.
(3) mr$m v. -, m
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persons bavin# one-fourth of the prohibited blood* Utah
»imply Includes negroes and .Mongollane . 2"

The statutes nave been assailed on the ground that they
violated the first Article of the Federal Constitution for-
bidding any State to pass lava Impairing the obligation of
contract, and also the Fourteenth Amendment, guaranteeing
equal privileges arid Immunities to the eitlsens. But the
Courts had upheld eortaln miscegenation leva add constitution-
al.*n The> ruled that the prohibition did not contravene
the Fourteenth Amendment, because that Amendment did not pro-
hibit the making of race or colour the constituent of an
offence if it did not lead to discrimination.**" The Court
declared that "marriage la not a mere contract but a social
and domestic Institution, upon which are founded all aoclety
and order."” Therefore it might be regulated and controlled
by the sovereign power for the good of the state.*5J The
Supreme Court of the United States had also been called upon
to decide [l the statute of Alabama, prohibiting miscegenation

of white persons with negroes or persons of negro descent, and

(1) 1 9721, Laws, 1920.
(2) | 2967, Compiled Laws, 1917.

<3) Arizona, Kirby v. jLIj&I (1922), 24 Aria. 9* Oregon, IjLS&
of PaflUiLt (1921), 101 Ore. 393) «issouri, £fcatg v.
Jackson (1893), 8 Flas. 175. Cf. May, op. cit«. 47, 238, 3861

(4) Ellis v. State (1866), 42 Ala. 525.

(3) Preen v. £tatg. (1877), 58 Ala. 190



was satisfied that there was no discrimination against either
race.” But how far the prohibition may be found not in-
consistent with the rights of resident aliens under the most-
favoured-nation treaty has not been disposed of. The un-
equal distribution of the sexes among the Chinese is giving
rise to a serious social problem which Is aggravated by the
enforcement of the 1924 Act, by which native-born citizens
are no longer allowed to bring their Chinese wives, married

after 24 Hay, 1924, into the United States.1

(1) paoe v. Alabama (18B2), 106 U.S. 583.
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Chapter XXXI.
*ek _ *

CANADA
101. Chinese and the Acquisition of Grown Lana in Bri-
tish Columbia."” Under the common lew rule, an alien was not
allowed to own real property. The prohibition had Ita origin

in the feudal system, hut was relaxed from time to time until
in 1870 it was finally enacted in the Naturalisation Aet of
that year that real and personal property of every description
«ay he taken, acquired, held and disposed of by an alien as
by a natural-born British subject. The provision is retained
In the British Nationality and Status of Aliens aot, which was
adopted by the Dominion In 1914. in the Canadian provinces
there is generally no law imposing disabilities on aliens as
regards ownership of land.

exception must be made of British Columbia, which pre-

(i}, fiwtvMwtadt
vented Chinese persons from acquiring Crown land in the pro-
fi.Tbt" hCii ~i 9888 HSri. <R * orr

vines. The Land Act of 1884 provided that it shall be un-

fit-.tinsS4 ift'S wraasid. X8Ti* ettfeltied A#E* to Awisfid  tid\ef

lawful for a cortralasloner or any other person to grant a pre-
B\ 4 544 x<viEpspa aal i *2

emption on any Crownland, orsell any portion thereofto any

Chinese. Any grantcontraryto the Act shall be void and
of no effect. The term "Chinese* was to include any person
of the Chinese race; therefore a Chinese citizen of the pro-

(fcj A4* ISSINiiSd'r =20
vines could not do what is not prohibited in the case of aliens



other than Chinese. mffoen the Aot was sent to the Dominion
Government for approval, the minister entertained a douct
whether or not the Act, which applied only to a portion and
not to the whole of the population of the province, was con-
stitutional. 3ut he thought that this was a question which,
if it arose, oould be most conveniently dealt with by the
Courts, and recoaraended its allowance.(1) But when Britiah
Columbia enacted in 1899 the Pisco Mining Amendment Act, pro-
hibltlng any persons other than Britiah subjects from having
any right or intereat in any of the mining properties, the
Dominion Government disallowed the Act, considering that it
was contrary to the Union Colliery case, and that the pro-
vincial legislature oould not make exceptional provisions
affecting the rights and privileges of aliens.
Bl &v ST & O b 6 % xoox
102. The Disfranchisement of the Chinese in British

Columbia and Saskatchewan.

(i) provincial Elections
The first Aot of British Columbia denying the vote to

the Chinese was passed In 1879, entitled "an Act to Amend the
Qualification and Registration of Voters Act, 1871"j the

Attos noy-Coneral of Canada however recommended its reservation:

(1) Hodgins, op. clt.. 1867-1895, 1094.

(2) I»**«» 1899-1900, 120.
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on the ground that a, 13 of the Act precluded the exercise of
the electoral franchise in respect of the legislative Aasembly
by Chinese and Indians. He was of the opinion that this was
In contravention of the instructions furnished to Governors

of Colonies, and of s. 91(24) Of the Constitution Act.a)
Assent was given, however, for the reason thnt s. 92 had con-
ferred upon each province the right to legislate as to it.
franchise. The Provincial Election. Act, 1897, of Brlti.h
Columbia, dl.entitllng a Chine.e, Japanese or Indian, whether
naturalised or not, from having his name placed on the register
of voters or to vote st any election, was upheld toy the Privy
Council.( ) It alls’so-.ruled that the provincial legislature )
had, under s. 92(1) of the British Worth America Act, the
power to regulate the electoral law and to decide who should
vote at the election of members to serve in the provincial
A.setribly.

When Act C. 17 of 1904, consolidating and amending pre-
vious laws and denying Chinese the ritfit to vote ss aforemen-
tioned was tent for approval, the Minister would have recom-
mended its disallowance had it not been for the fset that the
provisions were merely re-enaotments of similar provision,

which had been standing in the British Columbia Election Act

(1) HOdglh*. OP» Pit., 1867-1896, 1011-1012.
as4 ysrtf 9 2’?*"iik - b b o*
(2) see aupra, = 67(11).

1%) ft. 8?7. Iy***e** gt&t«s**» **&( #v'm
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for a number of years.” Ha admitted that a legislature
mi#it define the local franchise, hut the Dominion Government
ought not to approve the policy of a legislature withholding
from naturalised British, subjeote, merely because of their race
or naturalisation, rights or privileges conferred generally on
natural-bom British subjects of the same class. He appre-
hended that Parliament, having exclusive authority with regard
to naturalisation and aliens, had the right to declare what
the offset of naturalisation should be. Local legislation
intending to interfere, or having the effect of interfering,
with the apparent policy of Parliament in the exercise of its
powers with regard to any subject, might, even if It oould be
held Intra vires the legislature, be properly disallowed by
the Dominion. He therefore urged reconsideration by the pro-
vince and amendment of the Act to remove the objectionable
clauses.

The Provincial Election Act, revised as 0. 67 of 1924, re-
tains the same provisions. An Amendment (C. 21) was only ef-
fected in 1951 excepting "any Japanese who served in the Navy
Military or Air forces of Canada in the Oreat War 1914-1918”
from the dlsqualiflcation. By using the "voters' list" as a
basis of qualification, British subjects of Chinese race are

also excluded from membership of the provincial legislature/8%*

(1) Hodgins, OP. Pit,. 1904-19Q6. 129, 150.

(2) s, 27, Revised Statutes, British Columbia, 1924, e. 45.



from nomination fop municipal office ,”~ from nomination at

an election of School Trustees, and from Jury Service.

Yeskalohen ¢0 disfranchised Chinos® in [}, c. | of tho
Revised Statutes, |!}], provides in terms {1t persons of
Chinene race are not entitled to be registered &§ V({¢I§, and

shall not vote.

(ii) Municipal Elections

Under s. 92(8) of the British fiiorth America Act, the
right to vote in municipal elections is rogulated by provin-
cial legislation, and in this case too, all British subjects
of the Chinos© race are excluded in British Columbia. Th©
Municipal Act of 1881*4” provided that no Chinaman, Japanese
or Indian should be entitled to vote at any municipal elec-
tion. The Vancouver Corporation Act, 1900, contained the
same stipulations. It was thought that the establishment of
tauticipal corporations was entirely a matter of local concern,
and that the jasthod of constituting a municipal council or
the determination of the municipal franchise were not aubjecta
for review by the Dominion Oovornnent. The Minister appre-
hended that the withholding of the franchise in any munici-

pality from any class of British subjects would not be made

(1) g9, 42, Revised Statutes, British Columbia, 1924, C. 75.
(2) s. 37, C. 226.
(3) S. 4, 0* 123.

(4) Revised Statutes, British Columbia, 1924, c. 75.
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th» ground for interference in the internal affair» of the
ooimrunlty by th« Dominion Government. ™ ~

(111) Dominion Elections

wM M *v 5w r $£ or$ VA\fi <-v. i*$xm*v .
The right to vote for a member of Parliament Is not an

ordinary oivll right. It is historically a statutory privi-
lege and falla within the category of electoral rights in
Canada, and so la not a provincial right.” The Chineae
subject ia nevertheless excluded from voting for and sitting
aa a member of Parliament in the provinces which disqualify
him from voting in provincial elections. For under s. 41 of
the Constitution Act, it is provided that until parliament
otherwise provides, all lawa in force In the px-ovincea rela-
tive to the qualifications and disqualifications of persons
to be elected as memtera of the legislative assembly of the
provinces, the voters at elections of such members, etc.,
shall apply to election of me»risers to serve in the House of
Conrnons for the same provinces. The Dominion Elections Act,
1927, then stipulates that persons who by the laws of any
province in Canada are disqualified from voting for a member
of the legislative assembly, shall not be qualified to vote
for a member of Parliament in such province. Exemptions have

been made, however, for any person who has served In tho

(1) Hodgins, op. clt., 189G-1900. 157.

(8) ibid.. 1867-1896. 681.
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porhta gy nwvel o win foreet of Canede doring the Vorld W,
There as no reciel dlegualitication of vandidetes for election
teothe House of Commonstt As regards tho qualificatinns of
poSenator, there Tyowlve e lepal i ility o0 retitl ground*
t W I3 t W et 47 ft v ..V,
from eligibility for appointment under a. 23 OF the British

North America Aot.

zn

44

(1) section* 38, 39, Revised Statute* of Canada, 1927, C. 63.
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Chapter XXXII.

AUSTRALIA

103. The Lend Lews of the States.» The British Na-
tionality Act comprises a special section on the capacity of
aliens as to ownership of property, which was purposely left
out when Australia adopted its general provision*; in 1920.

The Law of the Commonwealth is not in general concerned with
proprietary rights. Various restrictions have, however, been
imposed by different States with the object of barring Chineae
or other Asiatic persons from acquiring any interest in landed
property. They constitute either discrimination eo nomine
by «pacifying those persona who are forbidden to own land, or
virtual, by requiring as a prerequisite to land holding the
parsing of a dictation test in some foreign language or natu-
ralisation, for which Asiatics were legally ineligible. But
it is necessary to point out that these disabilities extend only
to aliens of the Chinese or Asiatic race, and do not affect
British subjects, either naturalised or natural-born, of that
race; although other aliens are accorded full capacity. The
only States in Australia which grant aliens, or rather the

Asiatics, full proprietary ril~ita are Victoriiil” and Tasmanial8)

(1) £. 3, The supreme Court Act, 1918.

(23 The Aliens Aet, 1913.



Under tho Land Act, 1010-1931, of Queensland, no alien
who has not first obtained a certificate that he is aole to
read and v/rito from dictation words in such language as the
minister ior 'j*n<*8 "~y direct, is permitted to apply for or
hold any selection. And if an alien acquire® a selection or
any interest therein tut does not beoorae naturalised within
i S«mtr1Unt v- % K\* L« *V YA stV af).\ {WL! hett .- -
five years, all hla Interest In such selection la forfeited.
Hor can he acquire the lease ofany
five acres In extent If he haa not first pasted a dictation
teat.(8) The Mining Act, 189P-1930, of the ear* state alao
disqualifies on alien who by lineage belonga to any of the
Asiatic, African, or Polynesian races from being either a
purchaser (s. 88) or a leasee (8. 69) or a mortgagee (a. 90)
of a miner's homestead. And only a person who has obtained

a certificate of paesing the dictation test Is qualified to

apply for or hold a petroleum permit or lease.

In Hew South lales an alien oannot acquire landed pro-
perty unless he has resided in the State for one year and, at
tho time of application, he lodge* a declaration of intention

to become naturalised within fis* years.

(1) ?. 59(1)b, Land Act, 1913-1931.

£A*fe<r>rn else dXs<jvva.ii
(2) g, 34, Leases to Aliens asstriotion Aot, 1912.
t Oy 2 M\, - *i"C» B * 2A

(3) S. 10(v), Petroleum Act, 1923-1927.

(*) s# 241(1), Crown Lands Act, 1913-1927.



In South Australia, persons of Asiatic race not being
British subjects are disqualified from holding leases of lands
in irrigation areas. According to the lining Act, 1903,
of the i»orthem Territory, no mining lease may be granted to
an Asiatic alien, and no such Asiatic alien shall hereafter
be entitled to acquire or hold any such mining leas© or any

interest (a. SO)* Aeatern Australia imposes no restriction

in its Land Act on the holding of land by aliens. But under
its iiinlng Act, 1904, an Asiatic could not hold a mining lease.
Jrrf LitutJon svn who ha# <} acquiree & right tie vote

104. The Deprivation of Polltloal ~uffraga.-

(i) The state Lava

The subject of electoral franchise of the States snd

Ve —a J. *«,

eligibility for »cchership of the State Assembly la wholly
governed by State laws. Queeneland enacted in 1885 that
aboriginal natives of Australia, India, China or the South
Sea lalunds should not vote as freeholders at Parliamentary
elections. The Elections Amendment Act, 1905, of the earae
State further provided that no aboriginal native of Australia,
Asia, Africa or the Islands of the Pacific ehould be entitled
to have his name placed on on eleotlon roll. The Electoral
Act, 1907?-1921, of western Australia alao disqualifies every

person from being enrolled ae an elector or, if enrolled, from

(D 3* 10, irrigation and Reclaimed Lands Aet, 1914.



voting at any election, who is an aboriginal native of Asia
or a parson of the half-blood. Apart front the two latter
«states, Chinese subjects are not deprived of the State suf-

frage U)

(ii; The Commonwealth Kleetoral Act, 1918-1929

The Commonwealth suffrage is similarly not a concomitant
right of citizenship. British subjects of Chinese origin,
if not entitled to vote for a member of a State Assembly, ara
disqualified in Commonwealth elections. Under s. 41 of the
Constitution, any person who has or acquires a right to vote
at elections for the more numerous House of Parliament of a
State shall not, while the right continues, be prevented by
any law of the Commonwealth from voting at elections for either
House of Parliament of the Federation. The Electoral Law,
1918-1929, repealing the Franchise Act of 1902, penalises the
aboriginal native of Australia, Asia, Africa or the islands
of the pacific, who are not entitled to vote at any Senate
election or House of Representatives election unless so en-
titled under the Constitution. since a Chinese is not quali-
fied to vote at State elections In Queensland and fliestern
Australia» ho does not possess the Conmonwealth suffrage in
tnose states* Nor is he eligible to become a member of the

parliament, one of the quallflostlona for membership being

(1) cf* Australian Year Book. 1901-1919, 938, 939, 946, 947.
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that the candidate must ue an eleotor entitled to vote at the
election of members of the House or qualified to become such -
an elector. Tilp disqualification on racial grounda in

the cane of tho native of Britiah India la removed by an Hot

(Ko. 20) of 1925 of the Commonwealth.

It has been decided that an aboriginal of Aaia la not
entitled to vote under the Electoral Act of Western Australia,
even though enrolled, and cannot on that ground plead that ha
ie entitled by a. 41 of the constitution to have hit name
placed on the Commonwealth roll. It is also settled that
Japanese persons born in Japan must be treated as aboriginal
natives of Japan or of Asia or of the Islands of the pacific.(z)
One Muramata came to Australia In 1895, was naturalised in
Victoria in 1899, and had resided in Western Australia since
1900. He was placed on the electoral roll for the legisla-
tive assembly in May, 1922, and applied to be enrolled on the
Commonwealth roll, relying on a. 41 of the constitution. It
was contended that he was not an aboriginal native of Japan
and that by naturalisation In Victoria he was naturalised for
the purposes of the Commonwealth ard entitled to all politic-

al and other rights of a nstural-born Britiah subject. But

the Court interpreted the word "aboriginal” as meaning an2

(1) sections If and 54, The ConFtltution Act, 1900.

(2) yuramata v. Contmonwealth aieotoral O fficer A.) (1925),
32 G.L.K. 500.



aboriginal inhabitant of any land «a di«tintaished only from
the subsequent European colonists. Tho fact that there was
a race Inhabiting Japan before the present Japaneo* cam®O,
would not prevent the prosent Japanese from teing the abori-
ginals of Japan In contradistinction to the European# and
Americans who sottled in Japan in and after the nineteenth
century. Furthermore, the Court held, Muramats had not es-
tablished that he had a right to vote for the legislative
assembly and therefore lie could not claim Commonwealth enrol-
ment by virtue of a. 41. The Commonwealth Electoral Act did
not admit an aboriginal native of Asia to vote unloaa he was
entitled under that section, and tho appellant could not
prove that he «as ao entitled.

The Electoral Act, 1927, of Hew Zealand only disquali-
fies aliens from being registered aa voters, and persons who
are disqualified as electors shall not be elected ae members
of Parliament.*1 * in the matter of local government, an
alien may be registered, if qualified, nn an elector or rate
payer, and may vote at an eleetion, but in not eligible to

be elected or appointed ns » member of » local fovernlng body2

(1) Sections IP and 59(1), Act jjo, 44, 1997.

(2) 9. 17(4), Looal Electlona Act, 1926.



105. The alxod ¢ ¢arrla”™esof the early Chinese
settlers in Australia, fow brought with them their women-folk.
The hearth ol’ women of their own race induced them to mate
1with European fomaloa When racial animosity could bo overcome.
There io no legal ban against miscoronation, and a B ill in-

S\s\. * * o ft v tox fipe fx  » eovr % x o> *omoora > iytrM=* o o oo /At
troducad in 1910 to prohibit marriages betwoen Europeans and
Asiatics wc3 dropped because public feeling was not in favour

of tie legislation (1)

Only in Samoa, mandated territory of
h'ov; Zealand, Chinese under contract for manual or domestic
service ure prohibited from marrying Samoan women.(g) a
breach of the Law is punishable by a fine or imprisonment.
The reason for this lay in the temporary nature of the stay
of the Chinese, who must leave the island on the termination
of their contract. The enactment was also said to have been
prompted by the desiro to preserve the racial purity of a fine

native race which has been entrusted to the care of Sew Zealand

by the League of hations.

1o?

inhi- ;yhi

(1) j&#j.th, Responsible Qovernment In the Dominions (1988), 11,
81T.

(g) s. 300, The Samoa Act, 1981.

(3) Hall, QP» | 1%
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THE UNION OF SOUTH AFRICA
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106« The Anti-Asiatic Land Laws.- In Cap® provinoe

and in Natal, Aalatio enjoy the anno rights and privileges

in regard to ownership of land aa Europeans.” But the

land system of the Transvaal la comprised In a aeries of very
complicated Iegislati\{e acta. Lav 3 of 1885 prohibited "per-
eons belonging to alrz(;l of the aboriginal raooa of Asia” from
being owners of landed property in the Republic. By an Amend-
ment in 1886, rights were conferred upon Asiatics to own land
"only in the streets, wards and locations which the oovernment
shall for sanitary purposes point out to them for habitation,”
The Law was not retrospective, but in its strict application
an Asiatic could not even inherit any rights in fixed proper-
ty ™ 2) To remedy this grievance, the Law was amended In
1907 (Ho. 2), whereby any fixed property acquired by an Asia-
tic before the talcing effect of Law 3 and registered in the
name of euch Asiatic may be transmitted by him to another
Asiatic by testamentary or other inheritance. In the course

of time, Aslatlos were allowed to own fixed pi*operty outside

locations through a European nominee or trustee in whose name

(1) cf. Report of the Aeiatlo inquiry Commission. 1921, 51.

(2) Amod*s Executor v. tEPE_af JJftada (1906), T.S. 90.



the land was transferred and registered. The practice had
always taken the form of passing a mortgage bond, by the Euro-
pean trustee, on the property to the full amount of the pur-
chase price, without Interest, In favour of the Asiatic purchaser
and giving him an unrestricted power of attorney to deal with
the property. ™ Such a private agreement by a juropean to
hold land on behalf of an Asiatic and to give the latter tho
benefit of the land was held not to be a contravention of the
Law.» But the property, having been registered In the name
of a European person, could not be transmitted thereafter to
an Asiatic legatee.' 1 This system of Indirect ownership of
land became common In aplto of the risk involved that in the
ease of the trustee being declared insolvent, the property
registered in his name could be claimed by his creditors as an
asset of his estate»

By the Gold Law of 1898. the term "ooloured person” was
defined expressly so as to include Chinese, who were plaoed
under various disabilities with regard to the digging for and
dealing in precious metals. But a. 92 of the Law. prohibit-
ing any but white persons from being holders of atanda granted

thereunder, was construed as not preventing coloured persons3?

(1) Report of the Asiatic Inquiry Commission, 1921, 6.

(2} Khamlasa v. Mohomed (1913), T.P.D. 597.

(3) polak v. Registrar of Deeds (1907), T.5. 1084.



from acquiring and exorcising

leasehold

"Because It does not say that a white man shall

to a coloured person,

shall occupy a stand”.

1908, under which the
sublet any portion to
In i #]

son other than a bona

stand (s. 130)»

nor does

it say that no coloured person

not

463.

rights over such stands”

let his stand

The Law was then replaced by Act 35 of

holder of a stand shall

4

Cpe

not transfer or

a coloured person nor permit any such p

£

er-

Y W
fide servant to reside on or occupy such

Coloured persons are not allowed to reside on

proclaimed land in the mining district of Witwatersrand except

in basaars and locations (a. 131).

townships proclaimed under Act 34 of 1908.

guired with respect to stands

to the passage of that Law were safeguarded (a.

rights were construed

the previous statutes,

to imply not only those

but all

77).

The sections apply to any
But any rights ac-

inside and outside townships prior

And such

rights created by

the common law rights which the

owner of such a 3tand had as regards the

to coloured persona,

ete . N

letting of the property

When a person once had the right

to let the stand acquired under a prior Oold Law, he would con-

tinue to enjoy such right and others would also have the right

to make use of that lease.

to and ocoupled by coloured persons for

the PM®strictions of sections 130 and 131 of the Act being not

applicable to such stand. »

(1) ichotas and Co. v.

Colonial

Treasurer

(@ R. v. Tamblin (1011), T.P.D. 772.

(3) v. Chong Sam (1915), T.P.D. 396.

residential

(19009),

T.S.

Therefore such atand could be

purposes»

180.

let

w



107. The Personality of Aslatlo Companies.- The passing
of the Company Aot in 1909 led Asiatics to form themselves Into
e number of limited liability companies in the name of which
they purchased lands and registered them with the Deeds O ffice.
It was obviously an evasion of the Law, but was declared legal
In the oaee of Reynolds v. Cothuisen.”™”~ The court ruled that
the provisions of the Law oould not operate against a private
limited liability company although such company consisted en-
tirely of Chinese shareholders. The company is not a Chinaman,
submitted the Court, and the contention that a corporation is a
person quite distinct from the members of the corporation and
that the nationality of the corporators is irrelevant, rightly
prevailed. The deolslon was, however, later modified to a
great extent, for in another oase where coloured employees of
an Asiatic company were held not entitled to ocoupy a stand
leased to it by an Asiatic person, the Court being of the
opinion that a company could not be legally formed to conolude
a contract into which ita individual members were by statute
forbidden to enter. The occupation by a company the share-
holders of which were all Asiatic« was in frandom legla at an
illegal device to circumvent the l«w.*2" on the other hand,

It was also decided that, assuming that an Asiatic company oould

(1) (1916), tf.L.D. 103.

(2) Madrassa v. Johannesburg Municipal Council (1919), a.D. 439.



o land, It could not Itself occupy the premises. "For a
company*“, declared the Court, "is purely e legal conception}
It has no physical existence , hut exists only in contempla-
tion of law, so that it Is Incapable of being physically pre-
sent at any time." In a previous case”™ It had been settled
that a coloured salesman in charge of a shop on a stand on be-
half of a European master, was not the “occupant”, but that
the master «as the real occupant who, being a white person, was
entitled to occupy the premises. How, In this present case,
the alleged occupant was a limited company which could not In
fact Itself occupy premises} the Asiatics were therefore the
actual occupants, and such occupation was lllegal.

The deolslon was affirmed by the Privy Counoil/2” which
held that the words "to occupy"” were to mean "to be physically
present for a substantial period of time", and were not to
mean to have legal possession In a technical sense. Conse-
quently, if the owner of a stand let it to a limited company,
whose Asiatic manager and employees carried on business there,
the enactment was Infringed. The point was likewise clari-
fied In an earlier case”™ by Innee, C.J., speaking of the

legal poreona of a company: "Talcing the case of a company with3

(1) Abelatan v. l.odewljk and Ho Chong (1917), W.D.D. 124.

(2) (1922) A.C. 600.

(3) padoo Ltd, v. jtrugeradorp Kunlolpal Council (1920), A.D.,
wt 558»
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European shareholder» owning a Krugerndorp stand and allowing
an Asiatic employee to reside upon it. As a mere legal per-
son, it would be unable physically to oocupy anything, and
the occupation would be by the Asiatic and therefore illegal.
But if the same members formed a partnership Instead of a com
pany, they would be the occupants, and the residence of their
Asiatic servant upon the stand would be perfeetly legal.”

The right of an Asiatic company in the Transvaal to own
fixed property was at last confirmed by the#AppeIIate Court,
which hold in 1920 that the provisions of Law 3 of 1685 and
Act 35 of 1908 did not apply to joint stock companies, even
though their stores were held by Asiatics or coloured persona,

w
and that the transfer to the company of any land li! not in

fraudem legla . ™ The Trial Court, after considering the his-
tory and policy of the Republic at regards the relations be-
tween the white and coloured races, reached the conclusion that
the objeot of the Law was to prevent the control of land by
Asiatics or ooloured parsons. a company could own land apart
from its members, but could not oontrol it. The Law there-
fore impliedly prohibited Asiatics from forming themselves into
a corporation in order to oontrol fixed property. Dadoo Ltd.
«aS manifestly formed to acquire what Dadoo personally could
not hold; the transfar to It was an attempt to do Indirectly

what the law would not tolerate directly, and therefore wasl

(1) Dadoo Ltd, v, Krugersdorp municipal Counoll (1920), A.D. 530
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void (per 3e9aela, J.). The supreme court, reversing the de-
cision, intimated that a Judge had authority to Interpret, but
not to legislate, and ho could not do vilerce to the language
of the law by placing upon it a moaning of which it vai not
reasonably oapable in order to give affeet to what he ml#it
think to bo the policy or object of a particular measure.
Solomon, J.A., remarked that the legislature, having deliber-
ately stopped at declaring Asiatic« inoapablo of owning land,
did not intend to disqualify them from exorcising any control
over such property. Further, the land was not owned by the
Asiatic shareholders but toy the company, which could in no
sense toe described ns an Asiatic. The Court, after reviewing
the nature of the doctrine of in fraudam legit, again concluded
that a transaction wa» in fraudem Icgla when it was deliberate-
ly disguised so os to escape the provisions of the law, and
fell in truth within these previalone. in the present case,
tht land was controlled, not owned, toy Padoo and therefore was
not transferred in frauds« legls. The statute, prohibiting
ownership of land by Asiatics, had not therefore been contra-
vened. The Court thus affirmed the principle decided Ir.
Reynolds’ ease that a company, toeing merely an abstraction of
law, arx1 értificialI4pe¥'sv(i>j'n*:&ogpg%|:§te aﬁatdistincic“;‘r(;ﬁ: %Hé%éer-
sonality of its shareholders, could not naturally be the sub-
ject of racial restriction.

That holds good, however, only in respoot of such proper-

ty acquired by companies before 1 May, 1919, for toy Act 37 of



that year the orovislons of Law 3 prohibiting the ownership
of land by coloured persons Tore made applicable to companies
in which Asiatic persona have a controlling interest. Any
such company which had acquired fixed property since that date
iaust dispose thereof within two years. The expression "ac-
qguired” is held to refer to the acquisition of dominium In
fixed property and not to the acquisition of a more right to
olaim dominium. Any property, therefore, which had been pur-
chased by an Asiatic company before 1 U&y, 1919, but of which
transfer was only passed to the company after that date (1
June 30J, was subject to the statutory prohibition although
the Act did not con» into operation until 3 July, 1919.~ The
Act also prohibits the registration of a mortgage over fixed
property In favour of an Asiatic person otherwise than as se-
curity for a loan or investment.

i HEtIVU  FNE&X *-jo* z t lnotad* Svritas who.

108. The Legal Situation with regard to Ownership of
Land before 1932: Recapitulation.- The position may be sum-
marised thus. In the province outside public diggings an

Asiatic person could not own fixed property either directly or

indirectly, l.e.. through nominal trustees or limited liability
companies, sxoept In bazaars and locations. But he could
acquire leasehold rights. As regards places inside publicl

(1) T rangd][agdJd _ «v. Springs Municipality (1922),
A.O. 337.



diggings proclaimed under the Gold Law and the Townships Act
of 1903, he could not own fixed proparty, including stand» in-
side and outaida townahipa, directly or Indirectly, except in
such locations as the Government might assign to him for resi-
dence. But he could continue to acquire lease» with reapeot
to stands outside townahipa which had been granted under the
mining laws prior to 1903, but not after the Law of 1908 had
oome into force. The rights acquired with respect to stands
inside and outside townships prior to tho passage of the Law
of 1908 are safeguarded. Farther, fixed property acquired by
Asiatic companies bofors 1 May, 1919, are also protected.

It may be noted, as a point of interest, that the re-
strictions are not confined to Chinese, and are actually aimed
at the Indians. The term ’'persona belonging to one of the
natiwe races of Asia* (Law 3 of 1885) is construed as applying
to coloured natiwe raoea and do”e not include Syrians who,
though natives of Asia, hawe been held to belong to a white
race and capable therefore of owning fixed property in the
Transvaal.ln a later case(i5) the prohibition was held
applicable to Cape Malays, and accordingly the provisions of

Act 37 of 1919 apply to a company in whloh Cape Malays have a

(D Cf. heoort of the Asiatic Inquiry Commission. 1981, 84.

(2) Oandur v. Hand Township heglstrar (1913), a.D. 250.

(3) Transvaal Arcade Ltd, v. Hand.Township Registrar (1923),
A.D. 442.
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controlling interoat. Tho Court further declared that the
expreseion embrace» all ooloured races of Arabia and the kalay
peninsula, as well as Indian labourers. Nor could the large
and important sections of Asiatics, such ms the Japanese, have
been intended to be omitted.

Although the Law of 1919 prohibits mortgages of fixed
property in favour of Asiatic», an agreement «hereunder a
European in whose name certain land is registered undertakes
to hold such land In trust for certain Asiatics is held to be
legal and enforceable.” Share» of land companies held by
Asiatic» are also registered in the names of Europeans. It
has alao been held that the restrictive condition to which the
owner of a township stand la subject, that no coloured per-
sons other than servant» will be allowed to occupy the lot,
purported to prohibit habitual physical presence or physical
presence for a substantial period of time, and that the ex-
ception in favour of servants refers to servants of a domestic
or menial kind and dooa not inolude clerks and managers of a
business.The authority of Madrassa's ease*3) is there-
fore followed. Plnally, to enforce the prohibition contained
in s. 130 of Act 36 of 1908 regarding tho ownership or occu-

pation of stands by ooloured persons, a municipality owningl

(1) ffoja v. Polnk (1927), W.L.D. 32.

(2) HCPth-KSBtern Digtrlet-AtsoclatlIPP v. Norwood Land co.
(1928), W.L.D. 142.

(3) see supra, i.W tf.



s fcanda in n to-vnahip la held to have a locus standi In judlcio
to claim the Intervention of the Court aeainat an Asiatic land-

holder.{1;

1009. Tho_Laml Tenure Act. 1932.- The remnants or the
proprietary rights of Asiatics have been largely abrogated by
the Transvaal Asiatic Land Tenure Act of 1932 which enacts
elaborate provisions to provorit the acquisition of or control
over Land by an Asiatlo either direotly or indirectly. Al-
though they are said not to infringe any vested rights, cer-
tainly they have curtailed many rights possessed by an Asiatio.
The term Asiatic f now means any Turk and any member of a race
or tribe whose national home Is in Asia, but shall not in-
clude any member of the Jewish or Syrian race or a person be-
longing to the race known as the Cap© kalays. a new section
131A is inserted in the Law of 1908 by which the Minister of
the Interior la empowered to issue a certificate which will
withdraw any land from the provisions of ss. 130 and 131 of
that Act, in order to legalise the previously unlawful occu-
pation of proclaimed land by ooloured persons. They are for-
bidden to occupy any land which has ceased to be a public
digging since 1 May, 1930, and any number of pieces of land

in a township in excess of the number of piceea on whioh theyl

(1) hoodepoort-Maraisburg Town Council v. Hastorn Properties
ﬁ“' (1933), A.D. 87.



lawfully resided or which they lawfully occupied on that data,
shall not be exempt from the said sections, although they nay
continue to reside on or occupy the land where they were un-
lawfully residing or occupying on 1 May, 1930, until 30 April,
1935.

The expression "fixed property" shall now mean any real
right In immovable property In the province outside an area
assigned for the occupation of Aslatier, other than a mortgage
bond not exceeding one-half of the value of such property, and
shall include any lease of immovable property for a period of
ten years or longer. Any such fixed property held on behalf
of or registered in favour of any Asiatic or Asiatic company
In any deods registry, which they are debarred from holding,
after 1 Mayf 1930, shall bacon© the property of the State.
<o pharos of a land-holding company shall be held by or pledged
to an Asiatic or Asiatic company or any person on behalf of
them after 1 May, 1932, except that an Asiatic may Inherit
them from a lawful Asiatic shareholder.

'Kith a view to avoiding friction with other governments,
the Minister of the interior may issue certificates of exemp-
tion to any Asiatic or coloured person who Is a consular
officer or public agent of any state or a servant working
under or in conjunction with such officer, etc., and thereupon
the prohibition with respect to residence or occupation OF any
lend shall not apply. such persons may also acquire owner-

ship of or an Interest in any land for the purpose» of their
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office or residence with the consent In writing of the minister

of the 'interior.

110. The SUffrage.-
(i) The Provinces

By Letters Patent of the Transvaal* *”~ and the Orange Free
State,*2* which set up the system known as responsible govern-
ment in the provinces, the franchise Is confined solely to
European or white British subjects. They were mere re-enact-
ionts of the Orondwet of the Boor Republics which conferred
"Burgher riots’'l on shite persons only and denounced equality
between coloured people and the white inhabitants either in
Church or State, It was decided in the Transvaal that the
word "whitel as used In the Municipal Elections Ordinance, 1903,
was substantially equivalent to "wholly of European descent".
The Court would consider his personal appearance in deciding

Co2 voo. « 10rd . Vo  1m Vv itmy - JoOf
whether an applicant was a white person. When hoseemed to
be of coloured blood, the onus of proving that he was wholly

4 s
of European descent rested upon the applicant.'(a

(1) Letters Patent, 6 December, 1906, as. 9 and 10.
(2) Let*«™ Patent, 5Juno, 1907, as. 9 and 10.

I R T I FE TR T T TR AR
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(4) 3warts v. Pretoria Town Council (1905), T.S. 621.
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(jape Province accords to its citizens both parliamentary
and municipal franchise. It provides under the Union act of
1909 that no electoral law affecting coloured voters shall pass
the Parliament except by a vote If two-thirds ){ the total
number of members of both Houses < But the recent tendency is
not in favour of the coloured inhabitants. By Act 13 of 1930»
which extended the suffrage to women, tho right is confined
wholly to Europeans.

In Natal the case is different. Asiatics were deprived
of the parliamentary franchise in 1896, and another ordinance
in 1924 disqualifies them from voting in municipal elections.
Tne Charter of Natal, 1856, had originally conferred upon
every man over the age of 21, possessing or renting property
of a certain value and being duly registered, tho right to
voto. This right 7~as curtailed, however, by the Franchise
Act, 13S5, which disfranchised persons not being of European
ori.'in who were natives or descendants in the male lino of
natives of countries which had not hitherto possessed elective
representative institutions founded upon the parliamentary
franchise. The Asiatic peoples, not having enjoyed the re-
presentative form of government, were therefore disqualified
from being registered as voters, except in virtue of a saving
clause by which the provision was not to apply to persons
whose names were rightly contained in any voters* roll at the

date of the promulgation of this Aot (23 May, 1896).



pualitieation entithing them to vete for @ nember of thy
egpishative counerl (ay proserrbed by the Charter of Hatal),

It was contended that the provisions of the Franchise Act should
apply In the local elections, and that Asiatics, not Being
exempted from its operation, were not entitled to vote. But
the Court ruled that th© Act of 1896 affocted only the parlia-
mentary franchise, and that according to tho Townships Act,
1881, the possoasion of one and 10t ave of the qualificetiong
cb o parhiementary elector would entithe & persen to vty 0

a townghip, ! The question defore the Court was the ton-
struction of s. 7Sof the Law of 1881 and the application and
effect of other statutory enactments relating to the parlia-
mentary franchise. The Court wus of the view that the quali-
fication for exercising the municipal franchise in terms of

a. 7 was something less than is necessary for the parliamentary
franchise, and that the section was not afrected by a statute
which merely prohibited voting at parliamentary elections.

The registration oo gy veterst roll o 23 ey, 1896, Wiy milt
borengrtion o of the ribIt o te vete at @ pErlianentary election

by the (harter of 1866, M odified and restricted as regards thel

(1) Hoffajee v. fiatoourt Local Board (1907), 28 K.L.H. 321.



class to which Asiatics belonged by the Act of 1806. Persona
might rightly claim to be put on the township roll under the
j>w of 1881 even though they were not registered as parliamen-
tary voters.

The Court then proceeded to show that the Franchise Act
of 1806 had only the parllamentary franchise in view. It said
that at first sight the words in s. 2 "no persons shall be

* - L. . o >N

gualified to have their names inserted in any IIBt of electors
or In any voter's roll* were wide enough to Include township
or borough voters' rolls* But the section went on "or to vote
as electors within the meaning of a. 22 of the Constitution
Act of 1893, or any law relating to the election of member* of
the legislative assembly”, and these words showed that the
legislature had In view only the parliamentary franchise.

The municipal franchise of the Asiatics in Natal Is now
abrogated by the Borough Ordinance of 1924, which provides as
one of the necessary qualification* for the enrolment of a
person as a burgess that ho be "entitled to be registered as a
parliamentary voter*. Asiatics, having been disqualified
from voting in the parliamentary election under the Act of
1896, could not now vote in the boroughs. A case was filed
to test the validity of the Low. The Appellate Court ruled
that the Ordinance is not ultra vires. The provincial council
having powers under s. 85(6) of the South Africa Act to make
Ordinances in relation to municipal Institutions, it is clear

that It can determine the qualificationa of those who are en-

titled to oxercise the municipal franchise and that It can



change those qualifications at any time. The Court consider-
ed the fact that the effect of such a provision is to exclude
Asiatics from the burgess roll and so to discriminate between
one race and another to be Immaterial. "once granted that a
provincial council may at any time alter the qualifications
for the municipal franchise,” said the Court, "which cannot
be denied, It follows that it may take away the vote from
those who had previously been entitled to it.tt"

Asiatic persons, not entitled to vote for the election
of the provincial council, are not eligible for Ita memoerehip.
For qualifications of members are those of the electors, which
in turn are those of votera for member* of the House of Assam-

ply of the Union.™"

(ii) The Union

Under s. 26 of the South Africa Act, the qualifications
of Senators included the being a British subject of European
descent. Union nationals of Asiatic origin are therefore not
entitled to sit in the Upper House. Under s. 44 they are
also disqualified from being members of the Lower House. This
is therefore a capitis dimlnutlo in the case of coloured per-

(i Xes Lol Saes v roEE %wE ti QP UL& I 4V S o

sons of the Cape Province. The right to vote for the election

of members of the Lower House is again confined by s. 36 tol

(1) Abraham v. Durban Corporation (1927), a.D. 444.

(2) sections 70(2) and 71(4), The Union Act, 19009.



those who are qualified provincial parliamentary voters In the
reapeetivo provinces. Asiatics being disfranchised in pro-

vincial elections, except in the Cape, are not allowed, except
in the Cape, to take part in the ©lection of the member» of the

House.

111, Residential Segregation and the Letal position of
the Asiatic bazaars.- Under Low 3 of 1885, the Government
has the right to designate "certain streets wards and locations

for Asiatics to live in. The provision does not apply to
those who live with their employers. A Volksraad Bealult of
1886 added that the locations were assigned to the Asiatics for
habitation and for sanitary purposes. It was first thought
that Asiatics should oarry on their trade In the same locali-
ties where they resided, but in 1904 the Court decided that

the segregation under Law 3 does not apply to business places”

The segregation of residential quarters, however, has been

strictly observed. a non-Asiatic woman, even though married
to an ASIitll person, is prevented from x'esldlng 1 ¢t batter
(2)

set apart for Asiatics. {tor shall a person other than a

native be permitted to reside or trade in a native location. ™ }

The establishment of a location in proclaimed land for thel

(1) Kotan v. Transvaal Government (1904), T.S. 404,

(2) white v. Pretoria Municipality (1908), T.S. 1128.

(3) smith v. OCermlston Municipality (1908), T.S. 840.
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residence of Asiatics requires some affirmative action* Mere
inaction, the neglect to take ateps to prevent coloured per-
eons from living upon ground controlled by the Oovernmenfc,
does not constitute such ground a location.”™ ~ On the con-
trary, a location onoe set apart for the use of Aeiatles can-
not be closed by the Government. The Supreme Court of the
province ruled that t'aw 3 of 1885 merely gives the Government
the right to point out locations or streets in which Asiatics

shall be entitled to live. No powe{r IiS expressly given by

the statute to close or deproolaim a location or a street once

pointed out. The statute is a disabling measure and necessi-
tates a strict construction. "Great injustice might be worked¥*,
ruled Innés, C.J., "if from time to time streets or locations

were pointed out to Asiatics in whieh they might live, and if
on the strength of the permission to live there, they erect
expensive houses, and were then liable to be called upon at
short notice to vacate their houses and go elsewhere without
compensation. Because there is nothing in the statute which
compels the government to compensate.” Solomon, J., also in-
dicated that the mere fact that no provision is made for com-
pensation rather implies that the legislature did not intend

to confer upon the Government the power to close an area which

had boon set apart for the residence of Asiatics.

(1) pevoa v. R. (1909), T.S. 814.

(2) Kssop v. H. (1909), T.3. 480.



112. The Category of "Coloured Person" in South Afrlic
Legislation.- Acting upon the principle of non-reoognition
of equality between coloured persons and white Inhabitants,
the provinces have boon specially abundant in discriminative
mcasuren. It has been decided that the word "Kleurllngen™" or
coloured persons, occurring in a Republic statute, cannot be
Uraltad to the natives or coloured persons of South Africa
unless thaie is sometiling in the context which shows that the
torn was used in that limited aono, " And being compre-
hended in the category of coloured persons or Asiatics, Chi-
nese are subject to a number or disabilities. Under the
curfew restriction, they must not be about the streets ufter
9 p.ra., and a request to be allowed in tha streets after that
hour has beon refused." * The Volkaraad enacted that no
coloured nerson, even though taking a firat-olass ticket,
should travel together with whites in trains, but should be
confined in a separate and inferior compartment. ™ ; The ad-
ministration is empowered by the Railways Act, 1916, of the
Union to make regulations with respect to the reservation of
railway premises or of any railway coach or of any portion

thereof for the exclusive use of persona of particular races,1

(1) R. v. McCulloch (1930), T.P.O. 3SO0.

(2) bolksriel soalu.lt of 8 June, 1888, taw» of the Transvaal,
327.

1) nlksriad Bealult of 11 october, [IVT, 1010, F11



anfl the restriction of arvy such noraon to the us© of tho pre-
mlsaa, eoaoh or portion thereof so reserved.” Under th©
Town Regulations. 1899, of the Transvaal, coloured persons wore
prohibited fro* walking on sidewalks of the streets, and Asia-
tics were held to be coloured persona.*2" In Bosch v. R .,
Mason, J.t said that tho words "coloured person” in this country
certainly are intended to include Asiatics as well as natives,
to whore no intoxicating liguor could be sold. (3) VShen a per-
son was convicted of supplying liquor to a coloured person and
the evidence shwed that the parson supplied was a Chines®©,

th© Court held on aopenl that that- fact Justified the Infer-
©nee that he was a coloured person. > A provincial ordinance
empowering a town council to make by-laws to appoint separate
traineer* for tho use of white persons and of coloured persons
respectively and restricting the use of such oars to such per-
sons was held Intra vires the provincial council. Tho fact
that no accommodation hud been provided for coloured persons
was no defence |If they boarded a tram reserved for tho use of
white persona, and they were rljghtly convicted of contravening

th© by-law .1(&)

(1) S. 4(6), Act 22 of 1916.

(2) galugee v. R. (1903), T.S. 13.
(3) (1904), T.S. 35.

(4) prp"? v. (1906), T.3. 640.

(5) peorge v. Pretoria Municipality (1916), T.P.D. Sol.



It is well settled In South African Jurisprudence that
the legislative authority conferred upon the provinces is an
original authority and that within the limits imposed they may
mice laws as freely and effectively as the Parliament of the
Union. ™ And s. 147 of the South Africa Act» vesting the
power to deal with matters affecting Asiatics in the Oovernor-
Oenoral in council, will not interfere with, the powers of the
provinces in regard to coloured races in matters on which they
are competent to Iegislate.to"]

In a recent case, an Instruction JUsaued by the Postraaator-
Genernl to set apart separate counters at post offices for the
use of "non-Europeano” and "Europeans ' has been held not ultra
vires and not rendered Invalid by a. 147 of the Constitution.”
Before December, 1931, Europeans and Asiatics used to do their
postal business in one room, natives in another. By the in-
titructions loaned in December, 1931, Europeans were to bo
served in one room over the door of whieh tho word "European#*’
was painted, and all non-Europoana in the other room labelled

"non-Europoans”. The respondent, an Indian, obtained an order

from the Transvaal Provincial Court in the form of a mandamus¥

(1) M™Mlddleburg Municipality v. portaer, (1914), A.D. 562.

(2) fj» v. Atnod (1922), A.D, £17,

(3) minister of Posts and Telogvaphn v. Eaaocol (1934), A.D.
167.



compolling tho "ootmaster-conoral to wlthdruw tho instruotions.
Pho aovemmanfc appaalod against tho order. The fjuproue Court
roversed tho decision, with Qardirior, A.J.A., dissenting.

Tno Court deolarod that a dlsorlrainatlon which la not aooora-
panisd by inequality of rights, duties and privileges or treafc-
tnont ia not per ae unreasonable merely beaause it is made on
grounds of race or colour, but any porson objecting to such
discrimination mist show that In the particular case It Is un-
ron9onablo In that it involves oporeaalvo or gratuitous inter-
ference with his rights, or in that it possesses sowo other
unreasonable feature. "The affect of the instruction", ob-
sorved Stratford, A.C.J., "wan to divide or classify the com-
munity of rendering that service and | am unable to appreciate
how their operation is partial or unequal between these divi-
sions or classes when we have tho definite admission that they
are not." Speaking of a. 147 of the South Africa Act, the
Court was of tho opinion that the matter dealt with by the
»oatBAster-aeneral ia not one "specially or differentially

affeoting Asiatics throughout the UnionL within the meaning

of tho section. There is no restriction here against the
legislative authority of Parliament. it dealt» only with exe-
cutive powor and not with legislative action. The Judgment*

doliverod in both Courts were based on the nrincipla in Kruae

v. Johnson. ™ ~ The Lower Court had held that the Instrustlona

(D (1898) 2 <4.9.D. 91



in question .fore ~“unrossonable* within the meaning of tho rule
laid down by that authority booause the dianri minatlon offoct-
wd by thom was ~“partial or unequal in oporation. The su-
perior Court maintained, however, that discrimination coupled
with equality is no more unreasonable than a division of coun-
ters whore-»ndor persons whose surnames begin with a lettor
under a - M go to ono counter while others go to the counter
for lottors K - 2. The roapondent also contended that dis-
crimination on tho ground of reco or colour in the Union 1is 1in
itaolft “unequal®, and the fact that tho discrimination does

not croate inequality of aorvlco or give one class greater or
less facilities than the other is immaterial or irrelevant.

It nns al30 argued that a municipality can discriminato regard-
less of tho fact that there is no Inequality of service, If
there is a power to discriminate between tho white and coloured.
But if there is no power so to discriminate, the municipality
cannot discriminato ©von If service is equal between the two
clasGoc. A department running a service for the public ouch
us the post office, has no more power to segregate for reason*
of race or oolour than It hus to surrogate for reasons of
religion. The dissentient Judge, referring to the peculiar
cireumstancos and the trend of Judicial opinion In South Africa,
associated himself with the cause of the respondent and held
that this rolegation of Indiana to » non-European counter* la
hu»illafcinf treatment. "In view of tho prevalent feeling aa
to colour, and in view of the numerous statutes treating non-

Europeana as belonging to an inferior order of civillaatlon,K”



h« concluded, Mny freah classiflcatlon or relegation of Asia-
tics and natives to a lower order, and this | consider humi-
liating treatment. Such treatment is an impairment of the
dignitaa of the person affected, and it io the legislature only

»(1)
that can oauso that Impairment.

113. The Education and Mlscogonat lon Laws.- The seg
gation of school buildings for white and coloured boys 1* also
unforced in South Africa. Tho Education Act, 190?, of the
Transvaal provided that no coloured child or- person shall be
admitted or allowed to remain a pupil or member of any sohool,
class or institution under the control of local authorities.

In Capo Province people of other than European parentage or
extraction in a school district desiring to havo established
for their children a public undenominational school, must first
approach the school board by petition signed by fifty parents
at loast of such children. Compulsory sohool attendance is
required of all children of European parentage or extraction,
but for other children attendance la compulsory only In dis-
tricts where there exist separate schools for them. It was
decided that the children of a European father and a coloured
mother, whoso father was also a puro-brod Englishman, were of

(2)
other than European parentage or extraction. Lord de

(1) Minister of posts and Telegrams v. Hasopl (1934), a.D. 167
at 191.

(2) ftpiier v. KsliBQra.,.achQal flomittat (1911), a.D. 635.



Villlars, c¢c.J., In commenting on the universal meaning attach-
ed to the terra "European" throughout South Africa, ruled thus:
"A white cltiaen of the United States who has never been in
Europe, would he regarded as a European, while a jalack man,
born and bred in Europe, would be regarded aa other than Euro-
pean. It la in the gradation* of colour between white and
black that difficulties may occur, but when once it la estab-
lished that one of a man's near ancestors, whether male or
female, was black, like a negro or Raflr, or yellow, like a
Bushman or Hottentot or Chinaman, he ia regarded as being of
other than European descent. The policy of the Cape
School Aot, 1908, to promote the establishment of separate
sohools for children of different racial elements, was there-
fore judicially approved. The Consolidated Education Act of
1921 treated European and non-European education in separate
chapters. The management and classification of European and
non-Europoan schools are also put under dlotlnot systems.

In the legislation with respect to marriage between Euro-
pean and coloured persons, the attitude of the provinces Is
also divided. Each of the provinces has its own laws whioh
differ so fundamentally that it is not practicable to enact a
Union marriage law, with or without penalty provisions, and a

Government Bill Introduced in 1911 had to be dropped. @) An2

(1) toller v. Kelmors School Committee (lgil), a.D. 643.

(2] cf. liethews, "South African Legislation relating to Marriage
or Sexual Intercourse between Europeans and Natives or coloured

persoenst v Lol b (L),
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Order of the Queen-In-Couae 11 which took effect In the Cape
Colony In Fobruary, 1839, 1« the principal marriage la# of
that province. Prom the terms of the ordor it would soatn that
0 far from prohibiting mixed marriages, It contemplated such
unions. Khan jNatal was separated from the Cape In 1845 the
provisions of the Order wore extended to the district. An

Ordinance enacted in 1847 also contains no bar to marriages

Between Europeans and members of other races. in the Trans-
vaal, separate marriage lass exist sido by aide. Law 3 of
athe S 1fifisovstBjie P2 B>5 ij* - @ P$=a ( *\ the -

1871 deals with the solemnisation of marriages between white

persons, while under Law 3 of 1697 male and female coloured

persons may oontract a lawful marriage. Marriages of white
sSJJw W @&mw- * m* Lok REAEV N > R (X &a3 1 4j& %
peraons with coloured persons are not allowed. Tne minister

would be guilty of an offence if ho solemnised such a marriage.
In the Orange Free State, the Law of 1899 oontains no prohi-
bition, express or Implied, of mixed marriages. But the public

13
«t .- * D e ice

sentiment has always been strongly against miscegenation.

iQil \



Chapter XXXIV.

BRITISH MALAYA

X14. The Land Reservations.- There Is no law In the
Straits Settlements prohibiting the ownership of land by
aliens. The Aliens Property Ordinance X111l of 1875, as re-
vised in 1926, provided that any alien may acquire lands or
other Immovable property situated In the colony, and the lands
or other property may be Bold or tranamitted to any other per-
aon as fully and as effectually to ell Intents and purposes
and with the name ri”its and privileges, as if he was a natural-
born subject of the King residing in this Colony.

Aliens enjoy the same capacity In the Malay states. But
In recent years, for one reason or another, the alienation of
so much land for the development of rubber and other industries

has led to a longer view being taken of the land needs of

Malays. The Malay Land Reservations Ordinance was enacted
T, Rl N § -A*! 'SH*& r c'v'Vfit & **r At 5% =i 4 Vi
in 1913 by the Federated States. Under its provisions the

Britiah Resident of any State may declare any area of land
within aueh State to be a Malay Reservation within which any
alienated land or State land may be Included. Ho 3tute land
Included in a Reservation shall be sold, laased or disposed of
to any person not being a Malay, defined as a peraon belonging
to any Malayan race habitually speaking the Malay language

and professing the Moslem religion. Nor shall any right or



interest of a Malay in Reservation-land bo transferred to or
vested in any peraon not being a Malay. All dealings or dis-
posals contrary to the provisions of the enactment shall be
null and void. But persons other than Malays may acquire
leaseholds of Reservation-land for a term not exceeding three
years. Large tracts of land have bean declared as Reserva-
tion«”™ since 1914, which has affected in no small measure

the proprietary rights of the Chinese.

115. The Oholoe of Law In Intestate Supcession to Lan
property.- Probably the complicated position relating to the
proprietary rights of Chinese in British Malaya arises not
from the question of acquisition, but from that of distribu-
tion of the estate of a Chinese resident dying intestate. This
is due to the reason, first, that English law administered in
the Straits Settlements differs radically from the law of the
States which, being in a primitive stage and pursuing a dif-
ferent policy, is either incomplete or contradictory to the
system of the Colony. In the second place, Chinese domiciled
in the Colony may acquire property, movable or Immovable, in
the States and vice versa. Should such person, amassing a
great fortune in the country, die intestate, what would tecome

of his property in the absence of any stipulation governing
(

(1) For declarations and the various areas see ChrqgftQloalttad.
Lists of State and Federal Laws. 1877-193$%. compiled by Forner
iTTO93I1l, 232-260.
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hi* ease? Or, in other word*, what law or principle ahall
apply in the distribution of such estate among his successor*?
According to the general rule within the Empire, an intestate'’s
movable property descends according to the law of hi* domicile,
while hi* immovable property is distributed according to the
lex situ«, that is, the law of the place where the immovable
property happens to be. hut here the esse differs according
as the Immovable property is situated in the Federated States
or in the Unfederated States.

in one esse, where a Chinese Intestate domiciled in Ma-
lacca and owning property In Selangor, a State of the Federa-
tion, which had enacted no law applicable to the successions
of Chinese, the Court held that the "common law* of the Fe-
deration should apply. Innea, A.C.J.C., so ruled on the
following grounds. The Perak Order of 1893 accorded recog-
nition to Chinese laws and custom*. And the judges of the
Supreme Court of the Federated Malay states sitting in the
other States found themselves, In the absence of any enaotment
declaring the personal law applicable to the Chinese residents,
obliged to pay regard to the existence of certain broad prin-
ciple® and institution* which governed their family life. The
adoption of these broad principles was sanctioned by the legis-

lature of 3elangor, which in common with the other legislatures

Yap Tham Thai v. Low Hup Neo (1919), 1 F.M.S. 383.



of the Federation enacted the Secretary for Chinese Affairs or-
dinance in 1899. The Perak Order was thus made a part of the
common law of Selangor and applicable therefore in matters per-
taining to Chinese family life. The Court further remarked
that such recognition was of absolute necessity because Chinese
domiciled in Perak frequently own property in Selangor and
other States of the Federation and vice versaj thus if the
law upon such matters were dissimilar In the various States,
intolerable chaos would result.

In another ease, a Chinese died intestate in Penang leav-
ing immovable property of considerable value in Kedah, one of
the Unfederated States. The Court held, in the absence of
any law in Kedah dealing with the devolution of the property
of a Chinese upon intestacy, that it would be guided by the law
of the Intestate’s domicile, that is, the law of the Colony. »
the argument In favour of the rule of "common law" in Kedah,
that ia, the application of Chinese custom to the present caao,
was not supported, because "one could not infer simply from
the existence of a common law in a neighbouring state, that a
elmliar l«w prevailed in this state.” Further, the Court
found that there was no personal law attaching to the Chinese
such as a Mohammedan carries with him. if there were such
law, it ruled, no enaotment would be required to legalise the

# *N Vi GVItw . S8R0 *$E QF fti el

(1) m the Estate of Chong Sin Yew (1983), 3 F.K.3. 244.



Chinese family custom of succession. in the absence of any
loosi law or custom, the Court suggested the application of
that prescribed for the movables left by the deceased. It
was admitted that that mode rested upon the notion that the
deceased, by acquiring a civil domicile in the straits Settle-
menta, deliberately attracted to himself the municipal law of
the oountry in guestion. The Court then deemed it entirely
just to apply those lawg to his Kedah immovables.

An Amending Act was passed in Kedah in 1926 (la. 1346) to
deal with the question of intestate success ion among the Chi-
nese, embodying tho principle of the Perak Order. The presi-
dent of the 3tate Council is empowered to make males from time
to time prescribing the law of distribution whloh shall apply
to deceased persons of the Chinese race domiciled at the time
of death in China or in Kedah. The Federated States also
passed the Distribution Enactment in 1929, repealing tho
perak Order of 1893. It Is there expressly provided that the
distribution of movable property of a deceased person ahall be
regulated by the law of his domicile, and that all immovable
property situated in the Federated Malay States ahall for pur-
poses of distribution generally be treated as If it were movable
property. The Enactment, therefore, though adopting the prin-
ciple of distribution appertaining to Chinese intestate estate
in the Colony, throws over the doctrine of lex situs as apply-

ing to immovable property, with the consequence that when an

intestate is not domiciled in the Federated Malay States the



whole of his property whether movable or immovable will be dis-

tributed sccording to the law of hia domicile.

116. The Malay Civil Service and the Strait» Settlemel
Civil Service.-» The British Admlinistrstion in Malaya has in

recent years accorded preferential treatment in the matter of

appointments In publio service to Malay persons. They hold
high poaitions in most, if not in all, reapecte on a level with
the Europeans. The colour bar is partly in operation. '

The Chinese claimed, {Eelying on the proclamation of Queen
Victoria that colour alone should not prevent qualified sub-
jects from holding official posts, that, as loyal British sub-
jects domiciled In the Colony, they should bo recognlsod as
worthy of admission to the Civil Service proper.” 1 A sepa-
rate Straits Settlements Civil Service to which they would be
admitted, in contradistinction to the Malay Civil Service, was
thereupon constituted with the approval of the Secretary of
State for the Colonies in 1933.7 This is a separate organi-
sation and applies only to posts in the Colony of tho Straits
3ettlements. Eurasians and men of any Asiatic race may be

admitted to tho Service provided they are natural-born British2

(1) Bilainkin, Hail Penang (1932), 233.
(2) 1British Malaya«, vol. VII (1932), No. 6, 131, 132.

(3) 1bid., tio. IB (1933), 870.



subjects and the sons 0 parents 1) &1t themselves either
British-born or naturalised British subjects. If a candidate
possesses dual nationality, such as British and Chinese, he
will be required on appointment to the 3traits Civil Service
formally to renounce the non-British nationality.” The
Malayan Civil 3ervice is to remain exclusively European, the
«pure European descent” qualification being thus maintained.
Administrative appointments in the Federated Malay States will

therefore continue as at present to be staffed by British and

Malay officers only. '2

(1) »British Malaya”, vol. VIXi (1933), Ho. 2, 39.

(2) proceedings of the Federal Council, F.M.5.. 1932, 79.



Chapter XXXV.

PhKNCH IHDO-CHINA

117, The Asiatic Commercial iie&ulat | o n a The fact
of being assimilated to the natives In French Indo-China Ila
said not necessarily to be a disadvantage to the alien Asia-
tics. It was always an advantage, and it was believed that
competition would never have been equal between the European
merchants and the Chinese tradesmen, who enjoyed many benefits
under Annamite law. From early days, the French and assimi-
lated complained of not being adequately protected in the con-
clusion and execution of contracts with the natives, and es-
pecially with the Chinese. Under the shelter of native law,
and profiting by the ease with whioh they could return to
thoir country of ox'lgln to evade all responsibility, they were
alleged to have committed certain frauds and to have abandoned
their traditional honesty, the Europeans being helpless against
them. It was as a result of the demand that the Identity of
Asiatic merchants should be capable of being easily establish-
ed, and that contracts concluded should be implemented with
means of effective enforcement, that speoial legislation in
consnercial matters was first introduced in the Colony.

Two regulations arc In force in Indo-China. The Decree
of 27 February, 1892, applies to Cochin China, French con-

cessions, and Laos. The Order of the Governor-Oeneral of 22
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April, 1910, 1« in operation In Annam, Tonkin, and Cambodia.

The Decree”™ of 1892 concerning Chine*« commerce is a
double measure, extending certain stipulation* of the French
Comaeroial Code on the one hand, and imposing speelsl obliga-
tions on the other. it applies to "Asiatic aliens and Frenoh
subjects carrying on a trade or Industry in the French terri-
tory of Irdo-China", Books | and IIl of the metropolitan Code
and other supplementary laws (Article 1). They are amenable
to the Jurisdiction of the French Court which will decide ac-
cording to French law and procedure (Article 2). It la to
be noted that the regulation is not enforceable as regards
Asiatic French citizens, and that Aaiatlc aliens and French
subjects who were formerly subject to the native law, now aub-
mit to French legislation in commercial matters.

To this source of guarantee for European merchant!, the
Decree has added a second. In order to provide full identi-
fication of the Aaiatlo merchants, and to follow in their
different commercial operations, the Decree has imposed upon
them the obligation of making certain declaration¥*. Eight
days at least before cowenolng business, a declaration both
in French and in Chinese must be made, showing the name or
names of the deelarant and hla partners, their matriculation

number, the congregation to whieh they belong, the place of

(1) Rocuell do Legislation Colonials, 1V, 238.



business, the name and style of the firm, the signature and
Impression of seal of the declarant (Article 3). If they wish
to cease trading either by the transfer or liquidation or on
account of retirement from the business, a declaration is again
necessary, this time three months before such cessation (Ar-
ticle 7)» In default of such declaration or any of the for-
m alities, the Decree provides penalties of fine and imprison-
ment (Articles 11-14).

The books of account should take the form currant in the
merchant*s oountry and be kept in his language (Article 6).
Nevertheless, the Decree*l; of 29 September, 1927, has made it
obligatory for foreign merchants to employ "any language using
I/itin characters* in keeping their accounts. The fig™jures
used must be Arable numbers. This is evidently a precaution-
ary measure against the Ohinsse. >

At the instance of the Chamber of Commerce at Hanoi, the
Order of 1910 was issued aiming undoubtedly at the Chinese

merchants established in the protectorate, and reproducing

olosely the second part of the Decree of 1892.

118. The Legal Personality of Asiatic Companies .-
Closely related to the commercial regime of the Chinese in

Indo-China, the question of the quality and nationality ofl

(1) hccuell de liftislatlon Colonials, 1V, 254.

(2) oirault, op. clt., 11, 351.



companlQs formed by Asiatic persons deserves careful conside-
ration This is not of purely academic Interest in view of
the legal institution of the country that distinguishes native
and French jurisdictions. ® A company is subject to the
one regime or the other according to the category in which It
Is deemed to fall. Ho rule being formulated for thla diffe-
rentiation, colonial jurisprudence has also been divided with-
in itself. Xn certain oases emphasis is placed upon the
qguality of the persons who compose the company, while in
others the siege social la treated as the criterion. The law
under whioh the company has been constituted Is also taken
into consideration. The dootrinea have each their merito and
demerits.

Although In principle a legal person should acquire a
quality Independent of and distinct from that of its constitu-
ent members, French legislation shows an inclination to identify
them, at least in cases where persons of native status are
concerned. But a rash suggestion(z) that the quality or na-
tionality of a company depends upon that of its components and
that it remains native in quality and subject to native Juris-
diction if it was formed exclusively by natives, is not accept-

able.~3* Apart from the fact that It had never been consecrated2

(1) see Infra, § 130.

(2) Dureteate, "te régime des sociétés commerciales en Indo-
Qjjjnc francaise”, J.I», 1928, 262.

(3) Cf. Solus, op. olt», 182.
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toy colonial legislation, the criterion will meet with many ob-
stacles including the necessity of knowing all the member« who
compose the company and of verifying their personal status.
There is also a deadlock if the company comprises both native
and French persons.

A second tentative solution is that the quality may be
ascertained hy the alege social or the principal place of busi-
ness of the oompany. This indeed has been the general practice
of French jurisprudence, especially In determining oases of an
international naturo.”~1”™ The Court of Indo-China had admitted
the French quality of a oompany formed exclusively by Chinese
on the ground that it had its seat and principal business

. 2
centre on French territory. )

The Court of Cassation has
also recognised the British quality of a company constituted by
natives in a British Colony in conformity with British laws.
The decision was based mainly on the fact that the seat of the
company was situated there. 3) In a recent caoe, the siege
(AN

social waa again adopted as the criterion. This theory has

by I\ﬁ%%yefto En'%sﬁ%g?elgggfei,r?ﬁ] pa Deoember, 192«; alao note

(2) Cour d'Appel do l1«Indochina, 27 August, 1913.
(3) Cass, req., lo February, 1925.

(2> In this case a company comorisin« all a««- «a
having ita seat in Annam is considered not 3UIN ocfc® mnd
it had been constituted in the French fori * ,b pr«noh althoUgh

January, 1929, Sirey, 1930, I, 9. CaRB * **q., 22
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iti disadvantages”™ in that, though applicable in determining
tho national character of foreign companies, it is not of much
value in ascertaining their legal quality in private law. (9}
Under it, all companies founded in Indo-Chlna, except in the
protected States, though composed exclusively of natives, will
be French, submitting to French authority and possessing the
risita and obligations of a French national. In fact, in an-
nexed territory there could exist only the Prench company, a
nativo corporation being unknown to the law, it is also con-
tradlctory of tho avowed policy of France of maintaining the
personal status, either individual or collective, of the na-
tives. On the contrary, all companies established in the pro-
teetorate will possess native status. The quality would also
be that of a French subject or a French protegi according to
the location of the company which is inconceivable.

AR

A third solution, supported by professor Solusuggests

that the quality of a company may be deduced from the law under
whioh it has been constituted. it is native if it is formed

according to native law, and French if it is formed under French
law, and a native having the capacity to opt, tho activities of
the company will then be governed by that law. Instances were

given in which the Courts recognised the native quality of

(1) Niboyet, Précis de Droit international privé (ox2.), 112.
(2) cf. solus, op. oit., 182.

(3) solus, op. oit., 183. see also his note In Sirey, 1630» I,
9.
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companies formed by the natives or assimilated although their
sl&gea aoclaujc were established either in Cochin-China or in
the concessions. But he did not deny qualifications to the
hypothesis. In the first place, companies formed by natives
or Chinese could not be Prenoh to the eatent of applying the
stipulations of the French Commercial Code and the Law of 1867.
For under the Decree of 27 February» 1892, they are required
to observo the French legislation, whloh being of a purely re-
gulative nature, Is likened to police regulations adherence to
which is without any effect upon the quality of the company.
Further, since the Asiatics are compelled to adopt its provi-
sions, this is by no means equivalent to n voluntary option of
French law as a whole. The Court had occasion to deolde upon
this matter. A company formed by Chinese desiring to attract
French Jurisdiction, claimed that the company was French be-
cause It had bean formed according to the French Company Law of
24 July, 1887, and that all the formalities prescribed by that
Law had been observed. However, the Court refused to hold
that submission to the Law of 1867 was ipso jure the adoption
of French law ./ Such company should therefore remain native
in quality and amenable to the native Jurisdiction.

Another fact which the theory has to admit is that while

superficially the quality may be determined according to the

(1) cass. req., 26 April, 1904.



law under which 8 company is constituted, in reality it It the
nationality or quality of tho constituent member« that count».
The Decree of 1892 is enforceable only among Asiatic alienc
eFrench subjects and French protégé>*. A oompany is not native
because It is formed under that Decree, tut becauso it 1» a
person of such stattle that it comes within the scope of the
Decree. The Company Law adopted In the Colony is the very law
of the home land. The natives cannot again opt for Preneh law
in this respect, for in following the Decree of 1892 they have
Indeed come under the authority of that legislation. But
uhould they individually acquire French citizenship, the com-
pany they form would be French, although they perform the same
formalities as their follow natives. In tho last analysis, it
Is not the law which they follow, but the category of status
to which the shareholders belong, that is tho determining factor.
Viewing this question from another angle, as the domicile
theory may be employed to ascertain the quality or nationality
of foreign companies, but fails to define that of an indigenous
corporation in its relations to internal privato law, so, on
the other hand, the "law category" theory gives tho opposite
result. It concerns, in the light of colonial legislation,

only the personal status of an association, and leaves unsolved

the question of nationality or quality of foreign firm=*. The
transplantation of Asiatic companies upon Indo-Chinese soil la
not an infrequent phenomenon. They are evidently constituted

under neither system of French law, and the Juridical status
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attributable* to them must therefor* rest upon other grounds.
The quality of a foreign company is not determinable by French
legislation which deals primarily with trading houses consti-
tuted in the Union. if, by analogy, n corporate body is con-
sidered to be a national of the power to the laws of which it
owes its existence, and has attributed to it the assimilated
status of suoh a national, there will oe a dangerous confusion
of the quality of the company and its nationality, which in the
legal tradition of the Union are not necessarily ldentical.
The quality is either French or native, and it is governed by
French or by native law accordingly: while nationality ie a
distinction between French and alien. The question of the
legal quality of native physical parsons cannot be settled by
the application of the principles pure and simple governing
nationality, and this is equally the case in the matter of com-
panies. It 1* quite possible that a company may have a legal
quality distinct from its nationality, and the solution of the
impasse seems to lie in positive legislation.

The nationality of the members of a company has beon used
by recent legislation to determine the nationality of the com-

pany. Under the Decree of 30 June, 1929, a company is deemed

11) Of* supra. Professor Solus has been at great pains to
dissipate the confusion of the two terms: see his note "Des
sociétés constituées entre indigénes dans les Colonies fran-
caises", Simy, 1930, 1. 9.

¢ni KwfcleDe 1 oi the Treaty wf MV T& &xM> S
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French If all ita «drain*9trative offloors and raore than half of
1
its members are of French nationality( )(Article 24). In con-

sequence, corporations constituted by French subjects of the
Colony who owe natural allegianco to Franco will have a French

nationality and perhaps a native quality.

119* Land Ownership and the Concession system.- No re-
striction In imposed upon the capacity of aliens to acquire im-
movable property in Cochin-China. A similar right la granted
in Cambodia by an early convention. It naa specially extended
to Asiatic aliens and Annamites resident In Cambodia by a royal
Ordinance of 13 May, 19()9. Similarly, notiling rostrains the
French or aliens from acquiring land In Laos.(zv)&t

In Annan and Tonkin the situation is different. The tra-
ditional principle has been that aliens are Incapable of acquir-
ing immovables on Annamite territory. A sole exception ia
made in favour of the Chinese, whose traditional privileges were
specially preserved by the Treaty of 1885 for Annara and Tonkin,
and by the Convention of 1886 for Annara”3* The right was
denied to non-resident Chinese for some time. A local court

of Saigon ruled In 1880 that, China not having granted reciprocal2}

(1) Oirault, QP» oit., IIl (1930), 93.
*1 r,u * % 41 a> *
(2) Ibid., 167; Solus, op. cit., 406.

(3) Article 1 of the Treaty of 1885, State Panera. 76. exo«
Article « Of Condition of 1B88, ' 738.



regularly constituted under French law and whose capital is
subscribed by a majority of French oitizens, subjects, and pro-
tégés (Article 9). ~ The effect of the Decree is to drive

the Chinese from the plantations, of which the crop was one of
the main sources of their wealth; this constitutes the moat
formidable blow struck at their economic supremacy.” Whether
the measure is compatible with the treaty obligations of France
is extremely doubtful. The inclusion of all aliens in the
prohibition is no justification for a measure levelled against
a race who had been assured of a security of tenure equal to

that of the native Annamite.2

(1) The Decree has been rendered applicable by administrative
orders to Laos (5 June, 1929: see Annuaire. 1929, 11, 194),
Cochin-China (13 June, 1929), Tonkin (21 June, 1929) and Cam-
bodia (13 July, 1929). The regime in Annam is governed by the
order of 27 April, 1925, envisaging a similar proscription (see
j.O .1. 1929, 2213).

(4) Dennery, op. clt., 155.



PART VI

THE JURISPICT 10HAL RiSQIMR IN THE
ASIATIC COUNTRIES
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Chapter XXXVI.

COKSUIAh JUKISDICTIOK AhD THE CHINESE RESXDKMI3
IN v XAli

120. Tha Precarious Position of the Chinese.- The
existence of Western consular Jurisdiction in Slam affects the
status of Chinese in two respects. Chinese, as nationals of
a non-treaty power, are subject to local laws and Jurisdiction
of the country, while nationals of many or the European Powers
are granted extraterritoriality. In commercial dealings and
legal relations with such nationals, the Chinese arc not only
subject to Siamese legislation and authority, but arc amenable
to th? respective consular courts as plaintiffs, and aa de-
fendants to special Siamese courts, with their adversary's
consul sitting on the benoh concurrently with the native Judge.
The situation has become even more complicated by the conclu-
sion of later treaties between Slam and western statue, which
have created different categories of their nationals, varying
from place to place. and under different Jurisdictions. When

involved In litigation with sons foreign persons, the Chinese

applicant will encounter the greatest difficulty to know be-
fore which judicial tribunal he shall bring his case. He moat
investigate, first of all, the nationality of his party, snd

whether he Is of European or Asiatic descent, and when he began

to reside in Siam and registered with his consulate. In
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addition, he has to ascertain the quality of the notional sta-
tus of his opponent, whether he enjoys full citizenship or la a
subject or a protégé of one or ether Power - facts which have
material consequences and which do not concern an ordinary per-
aon who may happen to engage In a lawsuit.

As nationals of treaty Powers that count Celestial elements
among their colonial population, the Chinese are equally affeet-
ed. They enjoy extraterritoriality themselves by virtue of
birth, naturalisation, or otherwise, in the European colony or
protected State. Mutatls mutandis, their position is just as
complicated as that of Chinese nationals. Who are to be con-
sidered as European nationals or entitled to the "proteotlon*
of a treaty Power? What are the relations between them and
European persona on the one hand, and the native Siamese sub
jeets on the other? Obviously, they differ from ordinary
Chinese. They also differ among themselves according as they
arc nationals or protected persona of one treaty power or an-
other, because the régime of extraterritoriality granted by
Siam varies with the Powers concerned. They may differ further
among themselves as nationals of a given Power because of the
repeated treaties it made dividing its nationals into several
categories having different legal positions. To grasp the full
situation and the development of extraterritoriality in Siam,

separate and close study will be necessary A few cursoryl

(1) Cf. laCsA, Cha. XXXVII and XXXVIII.
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12i = Political Protection and Judicial Immunities .-
At the outset it seems opportune to point out the distinction
between diplomatic protection by way of good offices over na-
tionals of a foreign Power and judicial exemption of persons
from the jurisdiction of the territorial state. The delegated
protection exercised by diplomatic or consular agents of on®©
power over nationals of a third power either because tnat
other Power has not made a treaty with the resident State or
because it keeps up therein no legation or consulate of it*
own, confers no treaty rights of the protecting State upon the
foielgn national, whose statue therefore la not changed,
jurisdictional Immunity, on the other hand, is limited to na-
tionals or natives of a protectorate only, of the power exer-
cising the Jurisdiction, and differs fundamentally from "good
offices* diplomacy.

The United States Consul for Siam appeared to have exer-
eised the former kind of protection over Chinese, which how-
ever does not imply that Chinese would ever enjoy any of the
extraterritorial advantages of that Power. This la apparent
in view of a passage In the Certificate of Protection Issued
by the American authorities which thows that the "Consul has
granted the protection of his consulate to the person who is
a subject of the Chinese Empire and who having made known to

the Consul that he has no consul resident of his own nation to
assist him In case of need.” The protection is of a

(1) Thornely, op. clt«, 10Q.
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delegated nature, and la not baaed on fraudulent representa-
tion on the part of the Chinese, aa la sometimes alleged. It
la therefore legally admissible if the consent of the Interest-
ed powers has been obtained, and the eonaul has not attempted 4
to entertain jurladletlon over their nationale. ™~ * Whether
owing to mere misapprehension on the part of the Siamese Govern-
ment of the extended protection, or as a praoautlonary measure
against abuse, the State Department at Washington Instructed

the American Consulate in 1399 to transmit to It a Hat of

all persons registered thox*e with a statement of the grounds

of registration, and thereafter to send In such e list regular-
ly twice a year. The Consulate was not to register any Chi-
nese person claiming to be a citizen of the United States by
naturalisation, nor to register any Chinese claiming to be a
citizen of the United States by birth until the evidence of
subh birth should have been submitted to the Department.” ~
Oood offices extended to persons of foreign nationality might

=/-iff
have been countenanced.

122. Rations personae of the Consular Regime.-

(1) The problem

Controversies often arose as to the extension of juris-

dictional protection over persons who were not contemplated In2

(1) Borchard, op. clt., 467.

(2) Rathabanja, Extra-Territoriality In slam (1924), 124.
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ori«lnal treaty of capitulation.. Towards the end of the
nineteenth century Great Britain and Frarce ware fast acquiring
colonies and protectorate, in the Far Hast, and they In. Istad
on extending extraterritoriality to all native, who came from
auch territory. For in point of law, these colonials were
either European subjects or protected peraona. Aa a result,
hosts of Annsraite. and Laotian, from French Indo-Chlna,™ to-
gether with Burmese, Malays, and Hast Indians, as well as
Chinese bom in Maeoo, Hong Kong and other Western possessions,
were exempt from Siamese Jurisdiction. The inhabitants of
these territories, especially of those parts carved out of
Siam, were closely assimilated to the Siamese, who naturally
resented their being treated differently from themselves.
The inclusion of Chinese in the protected list was also accept-
ed as a real danger because "it amounted to no less than en-
tirely obstructing the action of the local police authority
as well as the legislation of the state over one of the richest
and most Industrious portions of the population,” and conse-
quently the effective administration and progress of the oountry
was also impossible. Some ware of tho opinion that extra-

territoriality had the object of securing to the nationals of

(1) The Cambodians probably were excluded from the privilsKc
By Article V of the Treaty between Prance and slam of 1i
1667. in which Siam recognised tho newly acoulred

toratc over Cambodia, it was providSS tha? ~if

Jaota commit any crime or offence on territory thev'
shall ba tried and punished with Justice bJ\h Jhey
-«* wording to the law. of 31»", g ,H papers I**

12) hathabanja, op. olt.. 849.
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certain States a protection which they could not find in a
country less civilised than their own. This principle does
not apply to the subjects of State® who find in Siam at least
the so®« legal protection as In their ovfn country. It was
not therefore thought proper to accord extraterritoriality to
the subjects of those States which themselves were under a con-
sular régime*n

It was alao alleged that foreign legations in Slam appear-
ed to have delivered certificates of protection to foreign
persons of other nationalities, to whom they thus accorded ad-
vantages of Jurisdiction reserved by treaty to their own na-
tionals.” Under the generic name of protégés or protected
persons, two categories of different individuals were distin-
guishedt those who by birth had the ri“ht to protection, or
the right ho the quality of subjects of a treaty power, and
those who, having no legal title, derived their privileged
position by an act of grace which was always revocable. Allens
thus registered at a consulate could claim exemption from
arrest, trial, or possible conviction by the Siamese courts.
The foreign Powers that chose to enlist such persons might
think it a means of increasing their influence by swelling the
protected list, their protection being the raison d'etre of

their intervention. Registration was always made the basis%

«

(1) Dougs, "Condition des étrangers et Organisation judicials
au Slam", J.l., 1900, 461.

(2) padoux, op. oit», 695.
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for a claim of extraterritoriality even though It had been Im-
proper. fhe correction of the regietar was a matter for the
particular consulate concerned, and the Siamese court might
not reject a registration certificate.”

That there were instances of abuse In consular jurisdic-
tion it would be ungrateful to deny. But It muat not be sup-
posed, at least so far as the protected persons were concerned,
that extraterritorial jurisdiction, which applied Western law
and procedure, might unjustly and unconditionally benefit the
Asiatics. They escaped local authority only to find them-
selves faced with the more enlightened «nd efficient European
legal system. To suggest the outlawry of the persons who
claim extraterritoriality would imply that the regime was a
necessary evil and detrimental to the sublime aims of Justice,
for the attainment of which the institution has been and still

is advocated.
(li) Frenoh ressortissants

France particularly was accused of extending her extra-
territoriality for political instead of judicial purposes by
encouraging, Instructing, and receiving the demands of all those
asking for the favour. This was regarded as a clear indlca-

@)

tlon of her intention to bring the country under her control.

James, *Jurisdiction over Foreigner* in Siam". a.J XVI
(1922), 598. * *

(2) Morse and Macnalr, op. clt.. 364.
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In the threa years from 1893 to 1896, the number of Frenoh res-
sortissante Jumped from two hundred to thirty thousand. Anna-
mites, Cambodian«, Laotian« and Chinese were registered at the
different consulates. ™ * By 1901 the number of protégés alone
reached 11,400 in the city of Bangkok, but was reduced to
4,700 after 1904. By that year Franco consented to withdraw
her protection from natives of a territory who had settled in
Siam before such territory came under French rule, and from
the grandchildren born in Siam of the natives of the territory”
The Siamese Government was obliged to accept the list of
French protégés as they existed at the date of the agreement,
except those persona whose registration should be found by one
or other power to have been improperly obtained/*" France
alao reserved the rigita which Siam might accord to other
powers concerning admission and protection of tnone Asiatics
not bora or naturalised in a Frenoh colony or protectorate/5"
Similar arrangements to limit the registration of protégés

were made with Great Britain in 1899 .~ Siam alao obtained2

(1) Kiel, "Conditions des Asiatiques sujets et protégés fran-
caise* au. Siam", 6-8, cited in Dictionnaire Diplomatique, 11,
726.

(2) Regelsperger, op, clt., 41.

(3) see supra. | 77.

(4) Article X, Convention of 1904.

(5) Article X111, 1bid.

N See supra, | 77.
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from the Netherlands a list of Dutoh-Chinese protig”s of the
East Indies, restricting her protection to Dutch subjects.”
Mo agreement has been made with Portugal, one of the four

European Powers having numorous Asiatic subjects iIn Siam, who

therefore continues to exercise her unmitigated authority.
(irn) British Subjects

The inclusion of Chinese as British subjects in the pro-
tected list W8s not unanticipated. The Treaty of 1865 (Ar-
ticle H i) excluded only those Chinese not able to prove their
status as British subjects, from the protection of the British
Consul. The question whether natives of countries under
British protection and persons naturalised In a British Colony
were to enjoy extraterritorlality had been much disputed. The
former were evidently not British subjects, to whom only the
treaties usually referred. Colonial naturalisation had no
extraterritorial effects and persona so naturalised enjoyed
the privileges of British subjects only in the one colony. it
thorefore oould not be oontended that they oame within the
d_efinit-ion of_w’.’i.Brrvi;ish s_ubjects” over whom conaul&r Jurisdlic-.
tion, as originally intended, was exeroisable in places which

were not colonies.”™ Equally, there could be no doubt that

they enjoyed the political protection of Great Britain when2

(1) Agreement of 1 gay, 1901; Nathabanja, op. olt.. 129.

(2) flfcgott, Extraten ! toriality (1907), 69,
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they were In foreign lands. An early Order-in-Councl1(1* re-
gulating the exercise of conaular Jurisdiction In Siam had
thus included any person enjoying British protection in Slam
and the subjects of Indian .States under the protection of the
British Crown within the definition of "British subjects”.
That this exceeded the scope of the treaty provlaion was ob-
vious . The benefit of diplomatic protection was oy no means
identical with that of extraterritoriality. It was not until
the Convention of 1899 was concluded that the legal position
of the subjects of the Indian States was formally recognised.(2
The same agreement excluded fro« "protection” colonially na-
turalised Asiatic persons, naturalisation within the United
Kingdom only being envisaged, but for a European or other white
person naturalisation in any part of the Empire sufficed.
There was no reason why a British subject by oolonial na-
turalisation should to treated lens favourably than a native
of a protected State who was not a aubjeot of the British
Crown. It must not be supposed that when a peraon la treated
aa a subject for all pereens in any part of the Briltieh Domini-
ons» it is possible for the State "entirely to wash its hands
of him and his affairs the moment that he overstepa the

boundary of the Em pire. |l t had also been suggested that2

(1) Order in Council of Siam, 1889, State Papers, 81, 431.
(2) article 1(3), Convention of 1899.
1 i « ft i ~H v *s' %ji o jBJ 2

(3) Hall, The Foreign Powers and Jurisdiction of the British
prown (1894), 29.
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sine« the subjects or Indian States had teen treated In tha
same manner ae British protected persona under the Foreign
Juriadiction Acts, the natives of other British protectorates
might no doubt justly claim to be treated us British protected
persons for the purpoao of foreign Jurisdiction.?

The definition laid down by the Convention of 1899 was
soon overridden by another order in Council, under which "Bri-
tish subject” would include any British protected person, that
is to say, any person who (a) 1» a native of any protectorate
of the Crown for the time being in Siam, or (b) by virtue of
a. 15 of the Foreign Jurisdiction Act, 1890, or otherwise on-
joys British protection. (2) This too was agreed upon by Siam
in tha Treaty of 1925, which preserves in force the agreement
of 1899, and extends those provisions relating to an Aaiatlo
person to other persons to whom the said agreement did not ap-
ply and who enjoy British protection by virtue of being citi-
zens of or born in a British protectorate or territory under

British mandate. ' By strict interpretation, a oolonially

naturalised British subject remains unrecognised, although by

U) Jenkyns, British hule, ard Jurisdiction beyond the Seas
(1902), 355.

(2) order in Counell of Siam, 1903, (Ltato Papers. 96, 111.

'3, 15 of the Jurisdiction Act provided that the expression
"persons enjoying British protection” shall include all sub-
jects of the several princes and States in India.

B> Article VI, Treaty of 14 July, 1925.
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later Orders*1' "British subject" shall include a British pro-

tected person. But persona naturalised in a British protec-

torate are entitled to the rights of extraterr1torlei ity for

being Its citizens.

~ A Order, 1914, State faper« Toft 127
' ’ as supplemented b
the Order of 1926, ibid .7 TB: 168. : PP Y



8dTTISH
Advddll

IMAGING SERVICES NORTH

Boston Spa, Wetherby
West Yorkshire, LS23 7BQ
www.bl.uk

PAGE MISSING IN
ORIGINAL


http://www.bl.uk

520.

Th® Chinese, as non-treaty foreigners, come under the full
local juriedintion and thus have the same status as Siamese.
Aa British subjects, they will enjoy extraterritoriality
«

125. The First phase of hritlah Jurisdiction; The Tr
ty of 1885.- British jurisdiction In Siam found its genesis
in the Treaty of 1855.n It was provided that any disputes
arising between British and Siamese subjects shall be heard
and determined by the British Consul in conjunction with the
proper Siam®*« offleers; and criminal offences will be puniah-
ed in the case of English offenders by the Consul according to
English laws, and Siamese offenders by their own lews through
the Siamese authorities. But the Consul shall not interfere
In eny matter referring solely to Siamese, neither will the
Siamese authorities Interfere in questions which concern only
the subject* of the British Grown. a difficulty arose as to
ttie practice of concurrent hearing and declalon between the
Consul and the i-epreaentatlve of the Siamese Government in
civil matters. The Treaty presumed the complete accord of
the two authorities in all cases submitted for their examina-
tion# If they disagreed, no arbitration being provided, the

ease would remain without solution. An additional Convention!™2

(1) state papers, 46, 158.

(2) ibid., 146.
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interpx*eting the text of the 1855 Treaty, was signed In the
following year and modified It by extending to mixed civil
oases the rule actor saqultur forum rel already Introduced in
the first Treaty for criminal matters. It stated with pre-
cision (Article I1) that all civil as well as criminal cases
in which both parties are British subjects or in whloh the de-
fendant IS a British subject, shall be tried and determined

by the Consul alone. Similarly, the Siamese authorities shall
be competent to have cognisance of all oases where a Siamese
subject is defendant. Whan the parties ere of different na-
tionality the authority to whloh the plaintiff belongs had the
right to bo present at trials under the jurisdiction of the
nationality of the defendant. The presence of the British
Consul at the sitting of the Siamese tribunal, or of a repre-
sentative of the Siamese authorities at that of the Consular
Court, was the only reciprocal guarantee that the negotiator»
of 1656 had thou”it necessary to stipulate. However, this
had fallen into disuse for a long timo.*1*

#1th the opening up of the northern part and the increased
Intercourse between Burns ard Slam, large numbers of British
subjects were found in the Interior of the Kingdom. on the
one hand, they were entitled to all privileges of extraterri-

toriality, while on the other, they were debarred from residing

(1) pedoux, op.clt., 702,



ther«s at all* To meet the situation the British Government
consented in 1883 to restore to the Siamese, under certain
guarantees and for certain territories only, the right of Juris- |
diction conceded to it By the Treaty of 1885. In consequence, ]
in the three northern provinces, all cases, civil or criminal,
between British subjects, or In which British subjects might

be parties, were to be submitted to Siamese Judges, reserving,
however, the Consul*» right to be present at the trial, to make
any observations which would appear to him necessary in the
interest of Justice, and at any time before Judgment, to evoke
any cate in which a British subject was defendant, to the con-
sular court by a written requisition.*1”~ The ”"international
Court” administered Siamese law. But appeal from a Judgment
thus rendered was to be decided at Bangkok by the Siamese
authorities 1« consultation with the British Consul-General.

In esse of disagreement between the two authorities, the opinion
of the judge of the defendant or accused would prevail (Article
XX).

The Agreement of 1883 is a work of mutual concessions.
Oreat Britain renounced her right of consular jurisdiction in
matters arising between British subjects, and in mixed cases
where British subjects sre the defendants. Slam consented on

her part to submit to consular control and, on appeal, before

(1) Article VIII, Treaty of 3 September, 1883, Stste papers,
47, 78. *
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& mi73d Jui ladletion, all cases, even In which a Siamese de-
fended against a Sritlsn subject, and which previously were
within the competency of the ordinary Siamese courts.

The arrangement contemplated an experimental period of
seven years, tut instead of oeing discontinued at the expira-
tion, it was extended”™ to eight more provinces by 1896, to
all British subjects registered before 1909 (with some reser-
vations) by a Convention of that year, and finally to the whole

British community In Slam.

124, The Second Phase of British Jurisdiction; The
r«rnrantion of 19009.- The Convention of lo Maroh, 1909,(2) was
in many respeots the most Important since the Treaty of 1855.
It divided British subjects in Slam into two classes, those
registered at the British Consulate before the date of the Con-
I¢111001, ard those registered afterwards. [t Jurisdiction
of the international Courts established In 1883 was extended
to all pre-registered persons, but the system was to come to
and end on, and conditionally on, the promulgation and coming
into force of the Siamese Codes I»e», the Civil and Gonsver-

eial Codes, the Penal Code, the Code of Civil Procedure, the

(1) state papers, 88, 33.

(2) fold.. 102, 126. For reasons for the extension of the
system in 1883 see Explanatory Memorandum, par. Psp. Cmd.

4646, 19009.
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Code of Penal Procedure, and the Law of Judicial Organisation.
The Jurifldiction of those courts should then be transferred to
the ordinary Siamese courts, to which all the post-registered
were at once to be subject.

The retrocession of jurisdiction was regulated by in an-
nexed protocol defining the conditions under which it was to
be exercised. The International Courts were to have cogni-
sance of all civil and commercial matter* to which British
subjects wsie parties, and of penal matters - breaches of law
of eve;y kind whether committed by British subjects or to
their injury. The ri~it of evocation in International Courts
was to be exorcised in accordance with the provisions of the
Treaty of 1885, which was to cease as to all matters coming
within the scope of Code* or Laws regularly promulgated.

The most noteworthy feature in the Jurisdiction protocol
Is perhaps the use of the European legal adviser and the dIf-
ferentlation between British subjeets. It was stipulated
that in all cases whether in the International Courts or in
the ordinary Siamese tribunals, in which a British subject was
defendant or accused, s European legal adviser would sit in
the court of first instance. In cases in which s British born
or naturalised subject not of Asiatic descent might be a party,
the Adviser would sit as a Judge of the court, and if such
subject was defendant or accused, the opinion of the Adviser

should prevail.
t
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The position may be conveniently summed up thus: For a
pro-registered British subject, the jurisdiction goes to the
International Court, where the British Consul may sit. If he
Is defendant or accused, an Adviser must also sit, and the Con-
sul may evoke the case to his own tribunal. However, if the
pre-registered subject be plaintiff or prosecutor and British-
born, or naturalised not being of Asiatic origin, the Advisor
sita as one of the JudgesT And if such person be defendant’ i
or accused, the Adviser’'s opinion shall prevail. For a post-

registered British subject, all eases go to the ordinary

Biases® courts if he be plaintiff or injured party, without

the presence either of the Consul or of the Adviser. if he
be defendant or accused, an Adviser will sit. This is then
known ae sn "Empowered Court"”. Similarly, if the plaintiff

be a British born or naturalised subject not of Asiatic descent,
an Adviser will also sit as one of the Judges and his opinion
shall prevail before a "British born or natursliced”™efendant
or accused person*.

The Treaty provides for the termination of the Interna-
tional Courts and the rliI$it of evocation by the British Consul.
But It is silent as to the privileges of the European Legal
Adviser, who was attached to the International as well as to
the ordinary Siamese counts. If this privilege is not to be
extinguished with the internetlonel Court system, then the
provision for the termination of International Courts will have

. - «rray £ Btajfca ratmTS Ijﬂ:ﬂL 138. .
no legal efféct at al would be a mere change in the
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(1 \ Ip» it
nano of the courts.” ' In a Mot©' ' exchanged between the
contracting parties on the same date as the signature of the
Treaty, the British Government merely state that they "will
be prepared in due course to consider the question of modifi-
cation of or release from this guarantee when it shall no
longer be needed.” But the conditions which must be fulfilled
by the Siaaese Government before the questions way be cons1l-
dored are not sot out. It will therefore remain a subject for
further diplomatic negotiation.

The ”"British-born" clause also deserve» some explanation.
British subjects enjoying this status had great advantages
over those who were descended from Asiatic lineage. The pro-
tocol failed to define what the word "desont" was to mean,
in a general sense, a Eurasian would necessarily be of Asiatic
descent, end therefore hed an inferior status. Similarly,
the Asiatic wife of a European subject would be amenable to
different courts and enjoy different protection protection from
bar husband. On the other hand, a non-Asiatic British woman
marrying an Asiatic British subject would retain her British-
born status. Because the differentiation is based not on
national out on racial grounds. They are both Britiah sub-

jects. but of different descent, which is the criterion of the2

(1) padoux, “Du régime jurisdictional des Francais et des

anglal® au si*™" < J*1»» 1910, 81; Kathabar.Ja, op. clt., 283.
¢cborftc a? *

(2) se© Annex 4, State Papers. 102, 132.
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classification. But If the word "descent"” Is given a legal
senee or» account of Its being used In a section of a Jurisdic-
tion protocol creating * aoeclal legal status for a particular
class of person, the principle employed to determine the na-
tionality of wife and children should also be applied to de-
termine their status. Tho wife should acquire the husband’s
status as a pie- or post-registerod "British-born'l subject in
Siam, whether she was before marriage pre- or po*fc-registered,
or was not a British subject st all. Their children should
also take the father's status and be treated as not of Asiatic
descent. Por in English law descent In general is reckoned
through the father. N According to this thesis, the Asiatic
wife of a "British-bom” subject and their children would
take the status of the husband and father. And since the
status was inherent and depended upon birth, the wife of such
children and their Isaue would equally attract "British-born”
status although they might have an overwhelming proportion of

Asiatic blood In their veins.

- %

i.e N\ - 1

125. The Last Phase of British Jurisdiction: The Trea-
- “Trrn TTrrr. ?2- r-"»Tv .. " A
ty of 1925«- The system of extraterritoriaLity is hardly con-

sistent with either the broadest or the most restricted defini-

tion of that ©quality which is tha basis of international order,

Thoraoly, op. clt.. 231.
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and in view of [0¢ (1#1]¢ of cincuoiatarices in modern § 14187,
the age-worn institution could scarcely justify its existence.
It is out a passing phase of international developiaont, and
it seems that suppression of the system can not longer be re-
aie ted. The United States fi) led the way in 1920 by relin-
guishing her consular jurisdiction in Siam, although the Cen-
tral Powers had already consented to ita abrogation in the
peace Treaties.(p\- In 1925 Great Britain followed suit. By
a protocol@nnexed to the Treaty of that year concerning the
jurisdiction applicable in Siam to British subjects and pro-
tected persons, it ia provided that the old system shall ab-
solutely cea”e and therefore all British subjects In Siam shall
be subject to the jurisdlction of the Siamese courts. Slam
however has not regained her judicial autonomy completely.

By Article 2 of the protocol, British diplomatic and consular

officials in Siam shall enjoy within five years after the pro-

aulgatioxx "4~ of Siamese Codes, the right to evoke any case

(*>) Germany, Article 135, Treaty of Veraaillaa 2« 1Q,0
Austria. Article llo, Treaty of St. dermaln*A ~ou X ir ”~jo
Hungary. Artici, a*. Tr..ty of Trianon, 4 jin., 1 9 2 0 !’ 1919¢(

<*> Treaty of 16 Ose.nbar, 1980, state Pan,,. UJ_ 116B_

<*> TJSiiXJtfiiiM, SS, 67. Sy Artici» V, the Treatm of 1 .«
and the supplementary agreement of 1356, the Trl.ta or foi?*?

%ether «1th the Exchange of tote, Inlei«,ind L
909, wore abrogated» e 0 meaty of
~  w Vb fa  fJ."»*faw fry 4 4w

(41 The Fenal Code waa promulgated in 1»08.
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CEpht is ocontrary o the provisionr of the Treaty of 1909 Wit
already regulated (1t t¢ssttion of the 11000 of evocation 1
pLE matters coning within the seope of codes o0 hawy reqular.
|| promulgated.  A10 sintt all British persens hart nox 100y
pader the Tooal Juristiction, the exereise of this right [which
Iis confined (0 the Toternational Court) o a0 ordinary Siamese

comtn Wt the seope of Taws properly promulgated, the right!
prd L ibities of the parties shall de feternined by Sianese
. Purther, 6 british seb et owhe is o tefendant or arrused

byt present Treaty to odnelude oD persons being tithaens o
bom i British opretestorates o territories unger british
pandate, ant tho oniberenr of suod prrsona. But the right of



will soon be neutralised upon the termination of the exfcra-

tex-i itox-1*1 jurisdiction.
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Chapter XXXVIII.
th$ rerswotiw iatlirrity «tseordSim tt> the .la<« a> it» <= u<.

THE STATUS CP CHIBKSE AS AFFECT!-D BY
PHEHCH JUNISDICTION IN SIAM

jjgM'SiSB vNAl*t gt
126. The First Phase of French Jar-ladiction: The Tree
ty of 1S56»- The Treaty of 18567~ between prance and Siam
. - vl ~X
contained rules analogous to but more detailed than those of
o l. , . i W » .
the B 111141 T|'_e'!][y‘ n bt vin 1t las Provifed Iy

Ehen ¢ Freneh national had to complarn against ¢ Sranese, b

- . n < LV O M fe IW ©3*r ]
ahould first lodge his plaint with the Trench Consul who, after

havin examined the case, would noek to bring about an amicable
*

arrangement. Similarly, when a Siamese complained against a

French peraon, the Consul should also try to find an amieabl®©

1 ' * o :

settlement. But, In the one case or the other, if such an %
 a *€' ] . ""'_Oisg i 1

arrangement was impossiblé, the Consul should request the as-

sistance of the competent Siamese authorities, and they, after
a-"™ 2 * -

having examined the matter concurrently, might decide according

to equity. The Consul should not interfere in any disputes

between Siamese suojects or between Siamese and foreigners.

t ais-eh the . is®ists ¢sr# ils#* **m {;in s~

ths Frenc?'n, In any dispute among t(hemselves, should depené upon

French Jurisdiction, and the Siamese authorities ahould In no

way Interfere with them, nor with matters arising between

French and 1itreaty” foieignore.

CD Tapers.. 47, 903.
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XOiws;-rt-i?.-trail € vir ts . ft "W em?.>N- &
in criminal matters, the offender would Da punished by

tho respectlve authority according to the laws of its country.

* (RS S S R R L AT ] e o »
Tho Jurlsdlctlon of mixed civil cases caused some difficulty.
. - |

Ko mention «as cade as to the competent courts to which the
...... n ? 1 * ”
partles either as plaintiff or defendant might resort. Prance
did not adopt the rule actor sequltur forum rel. By a strict

o @
application of the Treaty, she declared herself oompetent to

5 -.-0' .

have cognisance of aII civil claims brought by Siamese against
e French notional. when the Siamese was defendant, French

representatives would also hear and determine in consultation

tinftM '+l fivics  f&tfy M & - %M %3&%
with the Siamese authority, or the case would come before the

mixed court. The Siamese Government generally waived tho

"ejv- *0o --r--5® the C-fcs© iii Ich p |Sy#iu&u tit IVS-i. vori
right to be present when her rational« sued a French national.

n e, 5= S  — S
a result, the French consular tribunal assumed sole juris-

diction over any of its rossortissanta who was In tho position
$ 1 AV 1o 2 n' ~ u
Of a defendant, Siam being bourd by treaty rot to interfere |In
disputes among the French or between French and other foreign-
°1,COrd ‘nd d*Uy In ** -U«a rooultod m
Injustice « T ... dotrlmnt.l to th. Int.ro.u of ooth portl...
The situation ... thonrogul.rl.od In tho Conv.ntlon of

i XV, f 1 »i9 "
190n y WhICh the two Governments agreed to replace the exlst-

ing system by new provisions adopting partly the institution?2

(1) padoux, "Condition juridique des étrangers", loc”~cit., 703

(2) state Papers, 97, 961.
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of International Courts. It was now defined with preolaion
(Article XI11) that in criminal matters French persons were
amenable only to the French judleiary. In civil cases when

a Siamese «as plaintiff, the case should alao be brought before
the consular court. In every ease, whether civil or criminal,
where a Siamese was defendant or accuned, the Siamese court of
Foreign causes established at Bangkok would have jurisdiction.

As an exception, in the four northern provinces, all oases,
civil or criminal, involving French ressortissants should be
brought before the Siamese international Courts. The French
Consul had the right to be present at the trials in the Inter-
national court, to make any observations he thought proper,
and to evoke the case in which a French national was defendant
by a written requisition to his own tribunal.

Tho speoifie mention of the position of e Siamese plain-
tiff ™™ civil cases was to eliminate definitely the mixed tri-
bunal created by the former- Treaty. ™ There was alao tome
doubt as to whether or not the French Consul had a right to
sit in the Forel&i Causes Court. This was eventually decided
in the negative by implication from the provisions of the
Danish and Italian Convention» concluded in the following year,
whleh stipulated that their Consul had no right to sit in the

2
court of Foreign Causes.(l)

(1) Thornely, op. elt., 1l4R.

(2) 1bid., 147.
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The régime of the French Treaty w&s ldentical in certain
aspects with that implemented by Great Britain. Either In the
centre or the south of Slam, competence wow determined by the
ruie actor sequltur forum rel, and in the north, they :>oth re-
cofcpised the jurisdiction of the International Court. There
was a regional difference. The Court had Juriedlctlon over
British subjects in eleven provinces, while that for French
nationals only In four. The French Treaty also hod created
the Foreign Causes Court, which was to adjudicate on complaints
and actions arising from the remaining part of Siam not under
ifffe®ty
the cognisance of the International Court, brought by French
ratlonals against a Siamese or any person under Siamese Juris-
diction. So Court of Foreign Causes had been created by the
British Treaty, and when a British subject was plaintiff

againit a 'Siame?f, the action had to be filed in the ordinary

Siamese courts. This did not mean, however, that British

subjects ware reduced to a less favourable position. The re-
verse was the fact. The French Treaty provided for only one

Court of Foreign Causes, which was In Bangkok and which had
jurisdiction over the whole Kingdom except the northern pro-
vinces. So matter where the cate might arise, and where the

t /\ N\ lllll}. )) LI TM LI} L] * y
parties Maided, the French national had to coma to the capital
to settle tho dispute. This would cause great Inconvenience
Involving heavy expenses. On the contrary a British subject

might reaort to any ordinary court to redress his grievance,

and with sufficient protection.
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127. The Second Phase of French jurisdiction: The
Treaty of 1907«- The Treaty of 1907/~ ~ was moat noteworthy
because it affected very fundamentally the status of French
Asiatic subjects and protozoa in Siam. it virtually gave up
extraterritorial ri“ats, so far as theca persons were concern-
ed, by placing them in one form or another under complete
Siamese jurisdiction. By Article V, all French Asiatic sub-
jecte and p'roteges were divided into two categories, those
registered at the French Consulate before the signature of the
Treaty and those registered after it. All the post-registered
Asiatics were amenable to the ordinary Siamese courts, whereas
the International Courts established by the Convention of 1904
would have jurisdiction in the whole of Siam over all the pro-
registered. It was further provided that this system ahould
terminate upon the promulgation and coming Into force of the
Siamese codes, and then the jurisdiction of the International
Courts would be transferred to the ordinary Siamese courts.

The conditions under which the jurisdiction of the Inter-
national Court mi~ht be exercised were defined in an annexed
protocol. It was to have cognisance of all civil matters to
which French Asiatic subjects or proteges were parties, and,
in penal matters, of breaches of law of every kind whether com-

mitted by them or to their injury. An exception was made forl

(1) Treaty of 23 March, 1907, State Papers. 100, 1028.



536.

the post-regietered Asiatics In the provinces of Udon and lean,
»here they would be "provisionally* treated ns pre-registered.
In other words, Asiatics in these provinces sere to enjoy the
Jurisdictlon of the internetlonsl Court irrespective of the
date of their registration.

The Frenoh Consul retained the right of evocation to the
International Court when the defendant was a Frenoh Asiatic
person. It should cease to be exercised, however, In all
awttors which were the subject of codes or laws rogularly pro-
mulgated. The right was also confined to oases concert Ang
pre-regl*tered Asiatics, for in ordinary courts to which the

post-regt» tered were amenable, no Consul would sit at the

e o o LD * e

8 ujm . - o™ | %i"

trials.
The Treaty sorrerdered the jurisdiction over oases arising
not only between a French Asiatic person and a foreigner, as-
cribed to the consular court by the Treaty of 1856, but also
amorté certain Prench persons themselves. The post-registered
French per««*» or prot4gés, being assimilated to Siamese sub-
jects, could only be sued by another French person, who was
himself not post-registered, in the Siamese Court of Foreign
Causes* A pre-registered parson could be defendant In the
International Court and plaintiff in tho same tribunal against
a Siamese or any French person not possessing superior status
to his own. The submission to local Jurisdiction involved
tha applicébility of Siamese laws both substantive and adjec-

tive to Asiatic persona who were forraarly to a great extent
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under French law. The Treaty left intaot, however, the peel-
tlon of Prerich citizens, both European and non-Suropean, who
had acquired that quality, as well as that of French subjects
and protégés not of Asiatic origin, the jurisdiction protocol
toeing destined to bo “applicable to the French Asiatic sub-
jects and protégés in the Kingdom." They remained, therefore,
uniter the régla« of the Treaty of 1904, that la to say, in the
north, the Interregional Court, and in the rest of Siam, con-
aular jurisdiction on the one hand, and the court of Foreign
c_aupses**?*n* the other.fll; The limitation of the» rilgit of evo-
cja'[lion" cc;r:zained In the annexed protocol would also affect only
the form of International Court system for French Asiatic sub-
jects and protégés, and the Consul’s original power under that
of 1904 would be unaffected. Similarly, the promulgation of
Siamese Codes, which was a condition for the termination of
the international Court aystom of the present protocol, would
not bring the northern system envisaged In the Treaty of 1904
to en abrupt end.

Thé French Treaty was followed by the British Convention
nf 1909. in analogous terms tut with different effeot. The

division of their subjects Into two classes under different

jurisdictions was, In the British case, based on the date ofl

(1) For by Article VII of the Treaty of 1907 it had provided
for the full enforcement of all the provisions of the various
treaties which this Treaty hod not modified.
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r®fistratlon> »hetber they wore registered before or after the
deto of the convention. France distinguished the racial ori-
gin of the ressortissants and stade a double classification
amorti; Asiatic subjects and protégés as pre- and post-régistered.
Franco European citizen» did not submit to any one type of the
Siamese courts, except in the four northern provinces »here they
«ore under the Jurisdiction of the international Court accord-
ing to the Treaty of 1904. On the contrary, British subjects
of European birth throu”iout Siam were either under the Siamese
International Courts or the ordinary courts. France, however,
surrendered all Asiatic subject® and protégés registered after
the Treaty of 1907 to Siamese Jurisdiction, except in the pro-
vinces of Udon and Xsan, while Britain did not make any such
complete renuneiation of any type of her subjects. Further
the French Treaty laid down expressly conditions under which
the International Court for Asiatic subject» and protégés should
terminate. No such system, except in the north, having been
provided for French European citizen», they would therefore
maintain complete extraterritorial positions throughout the
Kingdom. The same condition was made for the termination of
this special court for all British subjects in the Convention
of 1909, hut it was silent as to the privilege of the European
Legal Adviser, whose presence and prerogative would, Indeed,

render the ordinary Siamese tribunal an International Court.
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128. The Last phase of French Jurisdiction: The Treaty
Of 1985.- A* the French Treaty of 1907 differed to a large
extent from the British Convention of 1909, so the Jurisdic-
tion protocol attached to the Treaty of 19857~ difrered from
that of the Brltiah Treaty concluded in the same year. The
protocol effected the status of all classes of French ressor-
tissants, especially that of French citizens. The Intarnation
ai Court system as previously instituted is retained and ex-
tended to cover Frenph citizens throughout the whole extent of
Siam, who shall be subject to Its jurisdiction until the date
when Siamese codes shall all come into force. After that
date, they shall submit to the ordinary Siamese courts, but
for a period of five years French diplomatic and consular agents
in Siam may continue to exercise the rinit of evocation (Ar-
ticle 1). French Asiatic subjects and protégée residing In
the provinces of Odon and lean, and other pre-reglatered Asiatic
persons under the Treaty of 1907 shall also be subject to the
jurisdiction of International Courts until the promulgation of
all the Siamese codes. After that date, they shall be amen-
able to the ordinary courts (Article 11). As to the post-
regia tered Asiatic person as well as the non-Asiatic French

subject and protégé, the ordinary Siamese courts shall havel

(1) i4 February, 1925, Treaty Series, 43, 193.
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jurisdiction, wad cy express stipulation the right of evoca-
tion is hero withhold (Article 111).

The competence of International Courts as defined in the
protocol extends to all civil cases in which Frenoh rossortia-
sants are parties, either as plaintiff or as defendant, and, in
criminal matters, to all offences committed by them or to their
injury (Article 1V(1)). In the court of first Instance, where
a Frenoh ressortlssant is a.party, the French Consul shall have
the right to he present and to make observations (Article 1V (2)).
If the French party la defendant, he may exercise the right of
evocation. Every case so evoked shall be transferred to the
consular court and adjudicated on in accordance with Frenoh
law, provided, however, that Siamese laws shall remain applic-
able to nil matters coming within the scope of codes or laws
duly promulgated (Article V). The protocol also provides for
the right of application for a change of venue by all French
ressortisaants appearing as defendant or accused, from a pro-
vincial court to the Court at Bangkok (Article V1.). This is
not mentioned in the previous Treaties.

The rigit of evocation under French treaty shall also sur-
vive the termination of the International Court system, and
therefore may he exercised In an ordinary tribunal. But un-
like the British Treaty, whieh preserves this right for all
British subjects, the French authority in Siam could only evoke
a case in which French oltixens only are involved as defendants.

The pre-registered Asiatics are entitled to it so long only as
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the Intarnation« 1l Court retains its Jurisdiction, that is to
say, before the promulgation of tha Siaraose codes. For the
post-registered, this right is altogether non-exis tent. But
they may always apply for a change of venue during tho period
of operation of the evocation right.

Prance impairs Siamese judicial autonomy by retaining the
International Court system after a period of twenty years for
the greater part of her ressortissants, while Britain aurren-
dered completely all her subjects in favour of the local Juria-
diction. But it is the latter and not the former State that
commands better means of judicial protection. The statua of
British subject without distinction is assimilated to that of
prench citizen ao far as the ri$it of evocation is concerned,
which is an essential reserve against the abolition of oonaular
rulo. Prench Asiatic subjects and protégés not enjoying this
safeguard, or from whom this rigjit w ill be withdrawn as soon
as the Siamese codes are published, therefore are in an inferior

position to British Asiatic subjects and protected persons.
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Chapter XXXIX.

*

THS JUKI3DICTIOML hgOIME IM FhSNCH IHDO-CHIMa

wm«m - [ - * e m *- g;-! "7 e« 4 - ]
- . - - ]orteU« 1
129. The As9irailatloo of Chinese to the Natives.- In

principle, aliens in French colonies should be treated in the
same manner as if they were in France. Though deprived of the
political privileges, they should enjoy all the civil rights
and submit to the same obligations special to the colonies and
common to all aliens. This conception, however, does not
hold in practice, except as regards aliens .of European status.
4> to certain alien, belonging to a neighbouring state of the
French Colony, and poa.e.atng , « h th. native. . g««» ,m n|_
t, of race. » » « » . and Inatltutlonm, Fren.h l.gt.l.tlon ha.
decided not to treat then as though they «ere In Piano., but
ha. considered them as native, and assimilated them to the
native populadigfss gTicfeiVle i&e aciir«u

The assimilation of chin.., to th. native, m mdo-Chln. =

tfu the French rule. By th. Dee«» of i864U)1

It 1. stipulated that th. ann.mlt. U. .hall r.gulat. all con-

tract. and m”™ I, criminal and eommer.Ul, b.t...n

(1) Decree of 25 July, 1664: Sirey, Lois Annotées, 1864, 59.

(2) Decree of 31 August, 1871: Abld.. 1671. 104
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was defined so as to include Chinese, Cambodians, MInh-huongs,
Siamese and persons of other native races. The word Chinese
has ar, extended connotation. In determining his quality, the
French Administration always attaches more importance to the
race and origin of the individual than to his domicile or
place of birth. Juris prudence has ul80 sanctioned the
assimilated statua of Chinese who art# bom in European terrl-
tory and Invested with foreign nationality.' In a rocent
case a British naturalised Chinese subject was doomed to be of
native status and amenable to the native jurisdiction. The
Court ruledin the first place that British naturalisation
in Hong Kong operates exclusively within the limits of the
Colony, and that he retains his Chinese nationality everywhere
else and especially in Indo-Chlna. In the aocond and more
i\/r?/eio-rtap} point, the Court declared that Chinese in Indo-China
are governed not by their personal statua but by the atatua
of an Annamite as it results from native law aa well as from
French legislation applicable to the natives.

The extent to which the assimilation of Chinese to the
native status may be admitted has practical importance and is
a potential source of lively controversy. While preserving

certain traditional riijits of an assimilated native, the Chinese

(1) see the definition of Asiatics In the Immigration Act, supra,
e »7.

(2) Cour d»Appel do 1*Indo-chine, 9 February, 190Q; 27 October,
1910.

(3) Cour do Hanoi, 25 January, 1929; J.i.. 1931, 444; Annual
DIi£E9®t, 1929-1930, Case Ho. 140*
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cannot oe treated less favourably or otharal.o than the na-

tion« a of any other Power. Further, the quality of as.1ml-
latlon M ai be Interpreted Uberrima. fide, not applled
in any way to the detriment of the per,on, concerned. Ho

hard and fast rule, being laid down, the Fronch legislation

ha. purported«»» to e.tabn.h «.at ...I»n .tlon. exo.pt a, .n
exceptional »cure, !, cicely rcatrilctcd to matter, relating
aolely to the persons! atatu, in private 1... It haa nothln(J

to do elth nationality and It. Incidental right, of a pubUo
am political nature. Th. r.l.tlons between ~*

and their country of origin are not modified or altered.

They ere not to enjoy other than private right,. .,d muUjt
submit to the aame personal statute In legal relations as the
native,. "It 1. by that at.tut, only, and by re..on of the
comaunity of manner,, aoclal conditions, and Institution,,
that assimilation Is conceived and Justified.» Por all tI)O
re.t, the assimilated are subject to the rule, applicable to
«116118 .

By assimilation the Chinos, are amenable to the same law
and Justice as that which governs tho natives. Contract, or
disputes, either with the natives or among themselves, are
judged according to the native law. They are not required

t0 10d8° judlcatum aolvl .hen ,um S a French defendant.

The Court ws. sstlaflad that baing assimilated to Frenchl

(1) solusv Op« clta, 63.
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.ubjacts, ah. .re .lIthout doubt ex.npt fro« furnl.hlng 0.11,

the Chin... .ould not b, treat.. In to. » oth(Jr
elien. In to. Colony.«*) ,, anothar t,.uty of ,,
miKllatlon ... 6H,n . ra.trletlT. Int.rpr.t.tion. Th. .on
of . naturalised chin... ... held not , M. t0O 91>Im

nationality under th. Do.ro. of 1881 .hleh, r.l.tln, to an

Annamlte, would extend to the «if« children the effects of
naturellsation. ' e -tiv
130. Law and__Juriadietlrm -- me judicial organisation

of French Indo-Chl,. to .hleh th. chin... ar. 9Ubj99t It ,

oomplex .,.t.«, it 1. du.li.tl.. I,,..Buch .. u gov. rna

a.t of pcopl. ,1th on. la. . hothor wtth 1...
and act. tW d U through dIff. r.nt tribunal,. m Bu.d’
..... bot..«n th. two ..t. of paopl. th. 1.. iwUAtaUm
111 nrj. AYDg th. people .ho In gjg Inf, rlor

of the t.o, there 'are per.on. of ..rlou. .Utua. c»,, b,.
t...n th... per.«,, tho-.l... .Mn. ble to ,Ifr,,ront ¢ J *

.1.1 , .ten. according to th. locality .her, tha, . Plte

*“ PrrtlIS* Wno To facilitate dl.cua.lon, It

N

1. xp.dl.nt to hear In nind th. dIff.r.,,t ..tagorla. J
.on. repairing to French authority and the dlvoralty of poll-

tical regime of the territory thggt c°®prisoe the Union. m

(1) Cour d»Appel de I'lndo-Ching: 29 W&L hber 1967, ——

Gle U §0ppg) de IIndo-Ching. 38 B -Bor. m 0. And , 99



g.n.r«!, it « , be said th.t dispute. in ,hl.h chin... In tado

Chin, ere oonrermd .ill com before the F,n.h tribunal, to
Whi8b *n | *PPly FpeBoh » »e**»e 1-« according to the at.tu.
of the parties.m The native 80Brt, eognls. noe only of

..... bet.eer* the n .tlv... « m apply Mtl>. u

** s elgolflcent thet in the atainl.tr.tlon of Ir,do-Chin...

justice, the comp,tones of juridiction end the applic.ti.n of

lavs are baaed on separate canons. e\ VAV

(i; Cochin-China

Before French deletion, there exi.t.d , Tary

ter, native judicial ,y,tem. Tha'; M July> ~ 1,

organising th, administration of justice in Cochin-Chin. ere.
ted two parallel judicial systems. a P,,ch Jullclary
with French and the «.i-l1U to” rtiu the n.tlv. JudieUr,

administered n.tlv. U, .,d ,u.t,m In convention, and oon-

atltutlona betwen th. n.tlv.. , rd th. ..«niut.d. Th. native

courts, however, ,re ab.li.h.d by tha Decreo of M (*,

Nich French eeurt. -or.instituted ev.ry.here, adminLUrIn«’

Justice to all without distinctim, French er native alike,

but applying different legislations* Th® ee&gime has been con-

tinued by the Decree of 16 February» 1l®2a® concerning Judicial

t el

(xi Sirey, Lois Annotées, 1864r 59.
(2) Ibid.. 1881. 127.
(3i 30l and Heranger, hecueii p ™~ ro, _

¢catlon .t de la,”«leiriT.latlon™do. Col fl1jffiodljuo «*
1©32), ITI, 901. — n*0s francaisea (1930-

, .» 4 oust<m_ ;
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re-organisation of the whole of Indo-Cfaina, end defining in
precisa terms the ratlone personae (Articles 107-111) and the
ratlone »naterlaa (Articles 112-116) Of the French Jurisdic-
tion. The Annamite law ~ as preserved by the Decree of 1864
(Article 11) was applicable in civil and commercial cases.
It governed equally crimes and offences committed by the na-
tive or the Asiatic. The position in criminal cases lasted
until 16 Kerch, 1880, when a special penal Code was enacted.
Then in turn the Decree of 1880 wae supplanted by the Decree
of 31 yccacter, 1912, ~which declared the metropolitan Penal
Code applicable by the Frenoh courts to the natives and the
assimilated Asiatics. This was confirmed by the Decree of
1921 (Article 115).

The application of Annamite law by the French tribunal
iIn commercial matters was also eolipaed by tbe Decree of 27
February, 1892,(3) which IS applicable to "Asiatic aliens and
French subjects in the French territory of Indo-China " The
civil competence of Annamite law i* maintained by the Decree
of 1921. it will govern all contracts and disputes between

the natives and assimilated. But where the parties declarefr

(1) The only codification of Annamite law

Prench rule, consiste in _the «Précis ) )
r.ols Nnnotees, 1864. 547. W - Annamllte": Sirey,

(2) Recueil de Législation Coloniale, n f 485>

(3) Ibid., 1V, 236.
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their intention to be governed by French law, French law may
be applied* The native or assimilated may also make a joint
demand, before a court of competent Jurisdiction, for the ap-
plication to them of French low. This option is not granted
to the natives of Cambodia arxJ Annans if the Ordinances of
their sovereigns do not authorise it expressly (Article 112).
In the French concessions of Hanoi, Hsipong and Tourane,
nil persons without distinction and in all matters will sub-
mit to French Jurisdiction (Article 107). The competent
French courts will apply Annamito law as regards the natives
and 833 lif.ilated, and in civil matters. For mixed cases of
a civil nature between a French person or assimilated and a
native or assimilated, French law is paramount (Article 112).
For other mixed matters the Decree of 1802 will regulate com-
mercial disputes (Article 114), and that of 1912 criminal

matters (Article 115)*

(ii) Annan? and Tonkin

»stive Justice exists, but in certain cases the Annamite
aril assimilated are amenable to the French tribunal. The
fixst restriction imposed in this matter is found in the Treaty
of 1874-n According to Article 16 of the Treaty, disputes
between French and aliens were to be decided by the French

resident, while those between the French and Annamite by commonl

(1) state Papers, 65, 375.
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accord of the Resident and a native Judge. By virtu© of this
Treaty, the Court of Residence has been instituted in Annam.
Its jurisdiction w«s enlarged by another Treaty” which as-
sumed the cognisance not only of disputes among the French or
assimilated but also of those between the French and the
Annamites. By extending the Jurisdiction over French and
"aliens", the Residential Court acquires competence in civil
and conurereial cases concerning a French or assimilated person,
a French subject and an original Annaraite of the French con-
cession, * French protege who is alien to the country and any
other alien {Article 108). Therefore It has Jurisdiction in
Annam and Tonkin over eases between the Annamltea of the
country and the Cambodians or Laotians . in penal matters,
the French court assumes a similar Jurisdiction over oases
concerning one of those persons, and over wrongs committed by
a native to the Injury of ary of them. Tho native justice

is competent only in disputes oxclusivoly among ita Annamit©
subjects (Article 110). Further, natives in Tonkin may bring
their civil differences before the French courts when the
rarties so agree. They may declare their intention to remain
irovernad by the native law. But whan the natives choose to
b© subjoct to tho authority of French law, the option confers =

competence on the French Jurisdiction (Article 109).

(1) Article 1, Treaty of 6 June, 1884: state Papers, 75, 100.
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The native courts of the Kingdom in all cases will ad-

minlater native la* over disputes among the Arnamlte subjects,

the lams and custom* in civil matters actually in force being

malntcinod in Tonkin. For cases between a French litigant
end a native, the competent French Jurisdiction will apply
French law. But when fcotn partiea are native* other than

Annamites, or when an Annamito la one of the parties to a case
in which French jurisdiction is competent, the law applicable
will be the Annamite law (Article 112). The Commercial Decree

of 169B, adopted successively in Tonkin and Annam, la approved

by the Decree of 1012. But its application is confined to
the Asiatic aliens. in criminal matters, the French Juris-
diction will resort to the Decree of 1912 applying the metro-

politan Penal Code in a modified form.

Chinese, being aliens, ar* always amenable to the French
court when either a French person or a native is one of the
parties. In the former case, tne French Jurisdiction will
apply French legislation, and in the latter, native laws are

enforceable.

(ill) Cambodia

The evolution of Frenoh jurisdiction in this country is
parall«t to that of Annam. From the early days of the pro-

tectorate, French persons were excluded from native justice.”

\ - Wm»FwW y e NS&I -y 4 & Wi SR AR N ) 1 k'S Fx»n N yil-wr

1 -» -1 *'u
(1) Article 7, Treaty of 1863: State Papers. 57, 739.
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Disputes tetwoon the French and the Cambodian, .ere deoiled by

“ nl* d court "‘ccordl” «««U»». respecting ftr .. pos.
elele the ««M U . casto» end Ineplr.d by the principle. of
French' lee This u the .me M provided te th. treaty of
1874 .1th enne.. In ordIn.no. of 1 tt>, Iti«7. furth.r
to French jurisdiction di.pute. .«<eng French u u tu BallJ#ot.
from Gaahin-China, and agtipghs aguihst juropeana. i“n an_
other ordinano. la 1897 end the Decree of 6 uey. U9e, mrkeld
conspicuous «tension of th. competence rettone . r
the French tribunel. By this t«t, the mined court. ..re

ebollshed. end French Jurisdiction we. d.clered solely compe-

tent over cases In *hlch . suropeen. e French suoj.ct, or an
.non ... one of th. parties. Th. present regi» 1."regulated
in Ann«, ey the Decree of 1921 (Artici. i0e>. 1tl,

courts,have no cognlesnco oso.pt over dl.putos exclusively

.men* the Cemhodlsne. In such ...... they , u , N
apply native law.
o *“ nl1” d 01VvU e* 0, b9t*eon « Pronch litigant end . na-

tive, the French eourt In C.mbodi. elU eppi, Fronoh u . (AJ..
tide 112). « he. eleo competence over civil ce.c, bet.ccn e
Cambodian and any other n.tlv, or ...tm u.ted person m the
Union, native la. being epplliceble. The oo-sr.U ! Decree ha.
also been extended to Cambodia by 8R Order of the Oovernor-
Oenerel (18 January, 1912). IR EF{AFMQ1 matters, the Deeree

of 1912 *e »lao paramount (article 115).



(iv) Laos
Tha disposition of the native Judicial organisation in

Laos emanates wholly from French legislation. An Administra-
tive Order of 20 November, 1922, confirming the Order of 2 May,
1908, promulgating the Codes of law to be operative in the
territory, stipulates that persons amenable to native Justice
are limited to those belonging to races definitely settled in
the territory, bom in Laos or inscribed on the roll of taxa-
tion, and not being attached to any nationality that is ford.gn
to the country (Article 2). in consequence, French tribunals
assume competency over cases in which "persona appertaining
either to French nationality or to other races of Indo-China or
to foreign nationalities"” are parties (Article 3). The Decree
of 1921 re-a**®rts that French Jurisdiction In Laos will have
cognisance of the litigation between Laotians and Annamites or
Cambodians (Article 108). The Commercial Code of Cochin-China
has also been promulgated in Laos by an Administrative Order
(1 ?i*y, 1914).

" The Chinese in Cambodia or Laos are therefore in no case
aaenablo to the native courts. But when they are involved in
litigation with a native, the French judiciary will apply na-

tive legislation.



Chapter XXXX.

?-H~ JUr X3CICTLLIMAD BiolVK 1.
DUTCH SAST IKDIATfI

131! T~> Law and Dualls«.-.
(1) The Dual System

hoveincont Act or 1854 e.ncCloned t.o categoric. of
P*rB°n* dif'er* t vutue.n) t, opeans N oU
Christians formed one group, while ,stive, ,nd p.rson3 >a<i
mlleted to to.« forced .,other. chine,., Ar.o, .nd ,al thB
goheccedene, .ere given the et.tu. of native in eontr.dlatlna-
tlon to toe European eftu., to which U tter, ho.evor, «.re
eeelxiutod the Japan»,e. 1, 1898,<e> and aU otn.r
per,one .ho are 'naturall!...,- Ketharlander.. 3. pnd.ato la.g

and ordinances .ere enacted for European, ,,nd naUT9s roip9(j_
tively, an! ware declared applicable to an person. ., lail,
tad to each respective group unless the contrary »m«

The Governor-General, however, had the po.er to declare en-
actment, applicable to European, to bo ,ppli0O.biB to oth,,

pareons a, «11, and auch declaration also .«xended to the

descendants of suchotiier persons (». 75, k.a.).1

(1) S. 109, Lois Or”™anlquea. m . 147~

Stats Papers. &gf 866.
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Tho Impropriety of the assinitiation of Chinese to the in-
digenous population, from whose position theirs differed in so
many important aspects, wna soon realised.The Constitu-
tion Act of 1925 therefore devised a three-fold clacsiflcation
of Europeans, Indonoaians and Oriental «liens (a. 163). The
first category will comprise all »otherlanders and person* of
European origin, all Japanese and, further, persona originat-
ing elsewhere who in their own country would be subject to u
personal law based essentially on tho nano principloa ns that
of tho Netherlands. Indonesians are defined ns persons who
are members of the native population of Motherlands India, and
have not Joined a group of the population other than that of
the natives, and likewise those Who, having belonged to other
groups, have become merged in the native population. other
persons not falling within the above are declared to be orien-
tal aliens. Legislation will apply to them in accordance
with this grouping and not in a summary manner, but the posi-
tion of native Christiana will be regulated by ordinance.
Similarly, legislation intended for Europeans will be extend-
ed to other ethnical groups by the Dutch administration as
(nay be found necessary.

The dual diviaion of the 1B54 Aot was »aid to be founded
on d religious basis, and not inspired either by raocialia*
or by views as to white domination. But a olause in the Act

requiring natives who profess Christianity to remain under thel

(1) Angelino. Colonial policy (1931), i, 164.
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authority of their Chiefs, and to submit. so to their riants,
duties and obligations, to the same legislative acts and In-
stitutions as the non-Christian natives, seemed to cost doubts
on this statement. Due consideration for converted persona
was had by the new Constitution, and the tripartite division
was advocated as arising out of practical legal needs. This,
however, again coincided with racial differences within the
populace. The designation “"oriental aliens", which may in-
clude Chinese or other persons who have been settled in Insul-
inde for generations and are by no means “alien” to the country
of their birth, has Inevitably irritated susceptibilities among
such people- Being averse to naturalisation, they have had

to look to the legislation of a country with which their con-
nection had long been severed, to ameliorate their legal sta-
tus,*1” and the effect has been a ravivai of loyalty and in-

terest towards the land of their ancestors.

(i1) The Legal Rules

mEEMm vyV4 «M l«»'*  «feuia# ¢cmm
The corpus of the Indonesian law presents a composite as-
/9)
pect. There is the aflat or customary law ' prevailing among
EM eo® 1 n ll?l Ilr 1 - 1 P . A lll LB Vl *5! .. -

(1) ¢ihen in 1931 China introduced a Western Civil

fm Ilj Im b...a upon the prinolp I, t .
the Chinese eventunlly donended their ...Imlletion to the
gurope.n.:. Vandenbo.ch, op. elt.. 182. to th~*

(*) one distinguishes Javanese, Balinese ituhr... a

a s ir ssrfe- eMe_-sstears.a.
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ttao natives, and Western lagialation derived from the home
country ia often applied. The Colonial Government may alao
enact ordinance»». Under the Act of 1854, civil, oomtrerclal
as well a* penal lawa governing Europeans shall be in accord-
ance, as far as possible, with the laws in force in the Nether-
lands (a. 75). By declaration of applicability or voluntary
submission to the civil and commercial laws, the European codes
could be made applicable to tho indigenous population. In
the absence of such declaration or submission, tho natives re-
mained subject to their religious or customary low so far as

it was not contrary to the admitted principles of justice and
equity. in ui; case where native law was silent or Incomplete,
recourse was to bo had to the general principles of European
juris prudence.

The delimitation of the administrative and Judicial posers
formed the subjeot of a apeolal clause (s. 78). All lawsuits
concerning ownership or rights arising therefrom, concerning
claims on scoount of debt or other civil rights, should eome
exclusively within the competence of the judicial power.
Nevertheless, civil disputes between natives or between persons
of the same race assimilated to natives, which, according to
their religious lawa or ancient customs, would be settled by
thoir priests or Chiefs, should remain under the Jurisdiction
of these latter. This constituted a native enclave in the

sphere of government authority.
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The laws governing European# might be enacted by general
regulation, emanating el tiler from the Dutoh parliament, the
Groan or the Colonial Government. The States-General having
omitted to deal with the#e inattera, royal decree» were pub-
lithed in 1048 for the codifioation of the ruloa of judicial
organisation, civil and coionercial laws and procedures. In
1866, ft Penal Code followed. The native private law having
been left in operation, a colonial ordinance was sufficient
to establish the penal law and procedure ns well as rules of
judicial administration for the natives.

In the days of the Company, natives and Chinese in the
district of Batavia seem to have been governed in civil
matters by the sano laws as the Europeans. Crimes committed
by them had always been tried by European Judges and accord-
ing to European law.*1' in other districts, nativo adminis-
tration of justice not being interfered with, the authority
of n«tive law was respected. In matters of inheritance and
minor civil differences within Dutch jurisdiction, native
priests and Chinese Chiefs were left to administer their re-
ligious law and custom.An effort was mode in 1764 to
codify the Indonesian and Chinese hereditary rule, and its ap-

/I \
plicability was extended to Batavia. Tho Saat Indian2

(1) waffl®*» History of Java ( ), 1, 314.

(2) Fumivall, op. clt., 29.

(<3) Angelino, op. cit., 11, 162,
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Government then dooided in [fl! to recognise the full domain
of customary law throughout the country/1” From that time
until 1855, Chinese lived practically under their own private
and this legal doctrine was incorporated in the Govern-
ment Act of 1864. In 1855 an Ordinance to apply European
legislation was proposed, and was originally Intended for both
the Indonesian and the oriental population, tut the Government
withheld its approval so far a* the nativec wore concerned,
considering that they were not in need of this legislation.~"
Since then, in civil and conmerclal matters, the chineae have
been governed partly under Chinese law (family law and Intos-
tacy low) and pertly under European law (law of real and per-
sonal property and testamentary succession), while the indi-
genous population waj left under its own religious laws, in-
stitutions and customs. On 1 Stay, 1919, tho whole European
private la* «as extended to the Chineae, with the exception
that the right of adoption, which is unknown to the Dutch
legal system, was retained by them. A separate penal law
for the natives was introduced in 1872. tho difference between

it and the European code being purely formal, both being based

on the French criminal law. on 1 January, 1918, they were2
............................ = il — ol I, oo o — . 0 M- 1
(1) vandenboach, op, clt., 177.
\srr -1 ot owe e - t VvV »wwWw e
(2) Vollenhoven, "Jurisprudence in Ketherlands India”, in

q,ikn(»e in the Ketherlands Indies (1989), 381.

(3) Angelino, op. ol11., 11, 165.



5509.

replaced by a common code. Except the reservations in cer-
tain civil easos, the substantive law is therefore the same
for Europeans and Chinese, who are far removed In type from
the natives. But In adjeotlve law, the Chinese, being sub-
ject to the same European civil code, are assimilated to Euro

peana In civil cases and to natives in criminal procedure.

(ill) The Keoont Judicial Tendency

for i*i*op'c , the putch i**» f sith «ae
The judicial doctrine above set out was left intact by

the Constitution Act of 192S. a strong tendency towards a

unlfled stem by gradually absorbing other ethnical groups
rf" -}; - vt-Wr4 Ue k&EL ] w\ v,

into the European la, however, becoming manifest. '/I'\he evo-
lution is to be accompanied by a ;iminution in the authority
g?tt;r:; native legal rules, for which the Dutch administration
has already begun to work. All substantive and adjective

laws are no« to be regulated by colonial ordinance, and rei_lgu-

lations may be made either collectively for all or some
le>« mm*} taortSli 7 - h TI1»" mmifj -
groups of the population or parts thereof, or for parts of

the terrltory or separately for one or more of suoh groups
i>r "\ ' - ’ -
or parts. In regulating the civil and commercial laws for
mf oJc S«i9® F 'y ESMH na'SiTlre t - ;.ortfa ¢.h

Europeans, departures from the lows in force In the Nethor-

lands may bo made both on account of special Indonesian con-
tr=t-um” Ee' o -

ditions and in order to enable Europeans together with one or
more of the ethnical groups or parts thereof to be subject to

the same rules. The non-Kuropean population ahall, as their

social requirements demand, either submit to the provisions
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obtaining for Europeans, modifiod whore needful, or be subject
with Suropepns to common provisions. As regards other
natters, the legal procedure in force among them and connect-
ed with their religions and customs shall be respected. De-
partures from thi.3 may, however, be made if public Interest
or their social requirements so demand.

In regulating penal law and civil and penal procedures
for Europeans, the Dutch law is again to be followed with such
modifications aa special Indonesian condition» may require.
Apart from the consequences of a declaration of applicability
or of submission, natives and orientals (other than Chinese)
may elect to be governed in general or for a particular legal
action by the European civil and commercial laws which do not
apply to them. The Act empowered the Dutch Administration
to mftke ordinances regulating native private law, a power
which It did not before possess. The native civil code or.
in other words, the various adat laws continue to be in force
as lons and 80 far Ra not rePI8C9rt by ordinance. The Juris-
diction over civil disputes between natives or between personc
of the same race assimilated to natives by their prleets or
Chiefs, which was reserved by Article 134, was suppressed in
the case of the Chinese and may be withdrawn from native

priests. 3y an Amendment*to tho Aot in 1929, only such

Im|] = . R qa '$Apt lev SR
Annuaire. 1928, X, 275. r-i'il r
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disputes between frlohamicedana as era silowed toy tileir custom-
ary Isw and as have not been regulated by ordinance, shall be
decided by the ecclesiastical judge. The validity of the

adat or customary law, which was formerly subject to Ita not
being inconsistent with principles of justice and equity, la
now made dependent upon the vaguer factor of public interest

or social requiz*arcsnts .

*n'i **E*k eigne* » euass*r?

152. native Jurisdiction veraus Qovemmont Jurisdic-
tion .- In the Dutch East Indies, government Jurisdiction
exists aide by aide with native Jurisdiction. The former le

maintained both In directly and In Indirectly governed terri-
tories, while the latter operates mainly in the autonomous
State. Several different forms of native jurisdiction may
be still distinguished. In the Indirectly govemod territory
where local autonomy is being retained, the Indonesian States
keep their own Judicial system. The ooncesslon given In the
Constitution”™1* that ’'wherever tho native population haa not
boon permitted to retain Ita own Judicial institution, Justice
ihall be administered in the name of the Xing”, haa also
a38Urod a similar p<krivilege to the natives In the directly

(2)
governed territory.1l ' The religious Jurisdiction in cases2

(1) S. 74, R.H.J a. 130, 1.3.

(2) Native Jurisdictlon in a part of the territories subject to
direct administration where the population has kept ita own
mjudiciary, i* regulated by Ordinance No. 80, 1932: Annualre,
1932, I* ~43.
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of matrimonial and hereditary law, largely influenced by Islam-
ic precepts and reserved to native Judges, IS another Inroad
in the sphere of the government Judiciary.

The relationship between the East Indian Government ami
these states is regain tod either by political contracts or by
short declarations. Fifteen States are now bound by such a
Contract, enumerating mutual rights and duties, while two hun-
dred ami sixty-eight have signed a summary Declaration.*1' The

2J

documant was supplemented by tho Native States regulations of
1927, which contained the substance*0” of the Long Contract,
and nay bo regarded as comprising a constitution for ail the
native States.

For matters within the competence of native Jurisdiction,
the Judges of the State will apply Indonesian customary law in

civil as well at in penal oases/ and apparently not "in the

name of the King". General ordinances are applicable only ao

far as they are consistent with the right of autonomy!5® This

(1) KleintJes, op. olt.t 325.

(2) Annuaire, 1927, X, 264.
(3) V8ndenbosoh, op. clt.. 132.

(4) Tho nativa Panai Coda ao advinl.torod in thé Rovernaent

courts indicates, however, thé "lina« «r _1» 0V?rnn®nt
ly applied by the Stato courts: Ter «aar °«Sill 1! ttsUal"
in thé Law for Native Population” in v * 1" 1 't*n0e

g e ne, ornativa

(3) S# 27, Itvhaj a# 21, 1.3,



differs aasentially from the case of too native jurisdiction
in the directly governed territory, to which government legis-
lation is applicable in so far as compatible with its adminis-
tration (a. 131(5)). The exercise of native juriodictlon is,
however, qualified by fundamental conditions. In the first
place, the juriadlction of the States has cognisance only of
the subjects of the State as distinct from the subjects of
the Government. U" Excluded from thoir competence are the
following categories of persons: (1) Europeans and aosimila-
ted. («*) oriental aliens, (3) the native civil servants of the
Crown, (4) all persons settled within the state on the terri-
tory ceded to or placed at the disposal of the Government,

(5) natives from outside who are temporarily in the State, and
(6) natives who have entered into a labour contract as con-
tract coolies or free labourera. Thee®© enjoy extraterritorial
rights ifl the State and are under the jurisdiction of the
Government courts provided iIn its territory. Further, the
Crown’a courts reserve the right to decide all mixed cases
whore persons not amenable to the native jurisdiction are in-
volved, and also the right to try crimes or offences against
the security of the State or property and revenue of the
Crown. Finally, the exercise of native Justice is always

under the direction and supervision of European administration.l

(1) A*tici® S~tes Regulations, lo May, 1927:
Annuaire p jJLNfHf» x* «;0%*
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It #111 be aubjoct to special regulations , already or to bo

promulgated by the Chief of the region, concerning European

interference with its exercise (Article 17).

Although it is the rule that Chinese in insullnde, whe-

indirectly governed territories, sub-

ther in the directly or

mit to government Jurisdiction, they are amenable to tho some

courts and Judges as the natives. The Police Court (Pollterol)

«as an object of much criticism ; its working "penetrated deep-

ly into the life of the people”; it handled cases in tho most

arbitrary manner. Its suppression after much abuse has

brought the institution of the Land Tribunal (Landgerecht).

In till« tribunal, which hoars cases of minor offences without

distinction of race or nationality. Judicial dualism ceased to

apply.n It has thus deprived the Residential Court (Hesl-

d«ntleijerocht) for the Europeans of jurisdiction in cases of

petty offences. In the Outer Possessions where Landgerechten

have not been introduced, Chinese are amenable to the Magia-

trate*s courts (Maglatraatageroehton).(2) The Residentlo-

gerecht will have competence in civil eases.”™ The Landraad

is the most important government court, having ordinary Juris-

diction over the non-Kuropean population. Tho Courts ofl

(1) Angolino, OP- olt., IT, 155.
(2) Angoulvant, op. olt., 1, 191.

(5) AIlting and Buning, op. clt., 27.
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qu5tlo° "n-Jgtltig). which arc the court, or n »t
instonce over Europo.no in civil and crialnal w ap_
peals from the Landrgidgop- At d4ho top or tho Judicial org.-
ni.atlon Is tho Hitfi court of Justicey w widich Europeans may
OrlnU final appeal. The procedu« in tho non-Europoan tri-
bunals generally aHow, great inroads on the right. of th,
individual, and sontonces of provontlvo confln.»,,, frealy
passed. Tho non-juristic character of the ,amber. ,, th#

W Sdraad also derogates from the confidence which can ce piaced

In the Court. Since tha Chinese aMg invariably amenable to

the government Juriedictlon, and are subject to tho same civil
ooiarercial and penal laws a, the Europeans, there seems no
justification for retaining their position with the native
court.. in view of the increasing tendency i, government
legislation to aa.lmllate the Chinees to the Europe«,.. it
seems difficult to Justify the retention of tho dusl jluciai
system. This was earlier advocated on the ground of differ-
ing legal requirements, and at fl, t «sslmiist.g thc poslUon

of the Chinese to that of the natives. A® it oooame obvious

that, tho two were extremely 111-m.tehed, the chine.e wore

given a separate status, and the division became tripartite.

If dualism is to survive, it o.n only be by g,,ntlng »

Chinese the sane status as the Europeans.
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