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abstract

The t h e s is  is  c o n f in e d  t o  the d is c u s s io n  o f  the p o s i t io n  o f  

the C hinese e i t h e r  as im m igrants, when they seek ad m ission  to  

fo r e ig n  la n d s , as r e s id e n t  a l ie n s  a f t e r  bein g  a d m itted , as n a tu ra ­

l i s e d  a l ie n s  where they are e l i g i b l e  fo r  n a t u r a l is a t io n ,  o r  as 

^ascendants o f  any o f  these in  t h e ir  cou n try  o f  d o m ic i le .
M

The c o u n tr ie s  ch osen  f o r  i l l u s t r a t i o n  com p rise  (1 )  the U n it^  

S ta tes  o f  A m erica . (2 )  the B r i t i s h  Dominions o f  Canada, A u s t r a lia , 

New Zealand and South A f r i c a ,  and (3 )  the A s ia t ic  c o u n tr ie s  o f

S t r a i t s  s e t t le m e n ts , the Malay s t a t e s ,  Siam, French Indo-China 

®nd the Dutch Hast I n d ie s .

The work is  d iv id e d  In to  s ix  P a r ts . Part I d e a ls  w ith  the
s'

c o n s t i t u t i o n a l  p r o v is io n s  o f  the r e s p e c t iv e  c o u n tr ie s  w ith  the 

°t->Ject o f  show ing how fa r  the v a r io u s  law -m aking organs may e n a ct  

l e g i s l a t i o n  a f f e c t i n g  the p o s i t i o n  o f  a l ie n s  o r  o f  persons b e lo n g - 

Ing t o  a p a r t ic u la r  r a c i a l  g rou p . The g e n e ra l h i s t o r i c a l  su rvey  

i l l  r e v e a l the im p ortan t f a c t s  and problem s o f  C hinese immigra­

t i o n .  Part I I  is  d evoted  t o  the d is c u s s io n  o f  im m igration  laws 

and r e s t r i c t i o n s  under which the C hinese may e n t e r ,  t r a v e l  or 

r e s id e  in  the c o u n tr ie s  co n ce rn e d . s p e c ia l  a t t e n t io n  has been 

Paid t o  the c o n s ta n t ly  ch an g in g  p o s i t i o n  under s u c c e s s iv e  e n a e t -  

raen*'8 and j u d i c i a l  in te r p r e t a t io n s  t h e r e o f .  P art I I I  d ea ls  w ith  

Problem s o f  n a t i o n a l i t y  and n a t u r a l is a t io n ,  show ing the c o n d it io n s  

^ d e r  whioh C hinese may a cq u ire  fo r e ig n  n a t i o n a l i t y ,  and the c o n ­

sequences o f  such a c q u is i t i o n .  L e g is la t io n  in  r e s t r a in t  o f  tra d e  

and o c cu p a t io n  is  d is c u s s e d  in  P art IV, w hich p re se n ts  the econom ic 

a s p e c t  o f  th e  C hinese prob lem . Part V con cern s  r e s t r i c t i o n s  o f  

**h er  c i v i l  and p o l i t i c a l  r ig h t s  o f  the C hinese e i t h e r  as a l ie n s  

or as c i t i z e n s  in  t h e i r  cou n try  o f  a d o p t io n . In p art V I Is c o n ­

s id e r e d  the s p e c ia l  J u r is d ic t io n a l  régim e t o  w hioh  the C hinese are 

s u b je c t .  I t  expounds the s ta tu s  o f  C hinese as a f fe c t e d  by co n ­

s u la r  ju r i s d i c t i o n  in  Siam and t h e ir  s ta tu s  o f  n a t iv e  a s s im ila t io n  

in  o th er  A s ia t ic  c o u n t r ie s .
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The p re se n t stu d y  is  an e x p o s i t io n  o f  the le g a l  s ta tu s
¡M - f f t r t # n c s t r  «»5  around 4.iiv @%t$ ctf Caste® 5® •g.afa?i^tua$!i eisd 
o f  the C hinese a b ro a d . I t  t r e a ts  o f  th e  d i s a b i l i t i e s  o f ,

and d is c r im in a t io n s  a g a in s t ,  C hinese ae a p a r t ic u la r  r a c e ,

e i t h e r  as im m igrants when they seek  ad m ission  to  fo r e ig n  lands,

as r e s id e n t  a l ie n s  a f t e r  b e in g  a d m itted , as n a tu r a lis e d  a l ie n s
nr i * n * ul  ¡pogs^"®1<h;& , l i  ■■■ ; c i  ” v- «¡¡arc i-ciw*/;® I*u*d* * '•..hui»r&
whore they are  e l i g i b l e  f o r  n a t u r a l i s a t io n ,  or  as the d escen d -
■ ' at I   " ' ? '■ ■ ' ' : ' ' ■' IS ' ■ ■ ■ -1
an te  o f  any o f  th e se  in  the cou n try  o f  t h e ir  d o m ic i le .  I t

c o v e rs  such  d i s a b i l i t i e s  o r  d is c r im in a t io n s  ac a re  e s t a b l l s h -
fgi&h to ¿mvmXUp the yam® eoJ.eii$»a, which «% f ir s t  w#io#»oa 
©cl by n a t io n a l ,  d om in ion , s ta te  or  p r o v in c ia l  l e g i s l a t i o n  or

:.C- .a; i : , : / :  fi t.,;i, ? % „ v
e x e c u t iv e  d e c r e e s ,  by  m u n icip a l o rd in an ces  or  r e g u la t io n s ,  by

fcle«% This at titbit*- may ptrtiupt be lisa ted is  *Jt# 
J u d ic ia l  or  a d m in is tra t iv e  a c t io n ,  o r  by the en forcem en t o f  any

. .. " , ;J" ‘ '.V" f. r ' .. h ■ ' i <; .
o f  th e s e . The d i s a b i l i t i e s  o r  d is c r im in a t io n s  are  p e r s o n a l, 

s o c i a l ,  p o l i t i c a l  o r  econom ic in  e f f e c t .

The om nipresence o f  C hinese c o lo n ie s  throughout th e  w orld
V'  ̂ i.O’ifk *3fli -i «. V ' b i * VJ? •' A* X '■££*£ v*.
makes i t  d i f f i c u l t  t o  attem pt a com prehensive treatm ent c o v e r -

§ft‘-v v f  b# iraiUid asMfk.
in g  a l l  c o u n t r ie s . M oreover, i t  is  n o t  in  ©very co u n try  that 
: ■ rit. ' ' • , i H  A i« * .  Xhd r>f l' i " j

the C hinese a rc  g iv e n  a s p e c ia l  le g a l  s ta tu s . b h a t  is  in «
||i .¡j,yv ■ ,■'»». »»w n t&  »he x^ci-fSe isls^ds* 1

tended here is  t o  d ea l as f a r  as p o s s ib le  w ith  the d i f f e r e n t
XU» fiv;> - ia ^ n »  tM  l t o *  ' la
typ es o f  C hinese im m igration  by  r e fe r e n c e  t o  some o f  the p r in -  
- ■ ®t i IN? t- * ’ * "  v/< : • - ■*« tuh

e ip a l  fe a tu r e s  o f  a l e g a l  n a tu re  In the most im portant o o u n tr le s

co n ce rn e d . >  t i v i„M.
In v iew  o f  the Immensity o f  the C hinese p o p u la t io n , i t  i s

s t r ik in g  to  n o te  that t h e ir  c o lo n ie s  a l l  o v er  th e  w or ld  are
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c o n s t i t u t e d  almost e x c lu s iv e ly  of natives of two provinces only, 

Fukien and Kwangtung, out of the s ix  co a sta l provinces or of 

the eighteen provinces of China proper. Nor are they drawn 

from a l l  parts of these two, but are recruited  from a few 

d is t r ic ts  near and around the City of Canton in Kwangtung, and 

Amoy in Fukien. Early migration was motivated by the pursuit 

o f  trsde and confined mainly to the south-eastern A sia tic  

is la n d s . Later, through the sgenoy of European merchants with 

orien ta l p ossession s, i t  extended to more remote lend s. Modern 

m igration, which was made possible by the opening up of China, 

pagan in the 'fo r t ie s  of the nineteenth century, and helped 

much to develop the young co lo n ie s , which at f i r s t  welcomed 

Chinese labour but la te r  dieoouraged i t ,  e lle g in g  "u n ju stifie d  

com petition ’1. This a ttitu d e  may perhaps be attributed  to the 

Xsrge, indeed excessive , numbers of the emigrants, with which 

the Chinese Government were bound by treaty  not to In terfere .

Xt is  much to be regretted  that the modern exodue o f a teeming 

population has resu lted  in fa ilu r e  and disgrace.

1 The beginning of Chinese emigration can be traced back to 
the travel* of Fa-Hien from 399 to 414 A.D., and of Yi-Tsing 
from 671 to 695 A.D., around the south-western Pacific Islands^

Zj
The fa c t  that China had long emerged as the "b ig  brother" in  

the Continent of Asia undoubtedly expedited Chinese em igration,

.... ....... —  ---- -----  " ■ ----- — — ....................— .....
(1 ) Schrinke, The E ffect o f Western l n f ^ n<?e on native C l v l l l -  
sa_tl£n_ln the F»l_ay..<1929), 3 5 .
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which spread to the southern and eastern countries before Euro­

pean pioneers ever se t foot on orien tal s o i l .  Many of tho 

A sia tic  States were a t le a st  nominally under Chinese suzerainty, 

and ra c ia l s im ila r ity  between the Chinese and the natives also  

fa c i l i ta te d  th eir  peaceful penetration. Commercial in te r ­

course with Western nations accelerated the migratory movement 

away from the mainland. Chuanchow and Changchow in Fukien 

were much resorted to toy the Portuguese ahipa during the la te r  

part of the Sung Dynasty (960-1276 a .D .) and throughout the 

Mongol Dynasty (1277-1367 A.D. The Portuguese were soon

follow ed toy the Spanish and the Dutch. The Chinese expedi­

tion s to the "Western Oeean** (up to the Oulf o f Aden) at the 

beginning o f the fifte e n th  century greatly  encouraged mercan­

t i l e  adventures. In 1511, Malacca was taken by the Portuguese, 

who a lso  occupied Macao in 1517, where fo rty  yoara la te r  they 

were permitted by the Chinese au th orities to s ta y . Spain, 

then the most powerful nation in Europe, had in 1565 d iscover­

ed and annexed Luzon and tbs neighbouring lalands, to which 

was given the c o lle c tiv e  name of the P hilippine«, and a large  

volume of trade sprang up between Manila and Changehow. The 

Dutch established  themselves in Java in 1619, and fiv e  years 

la te r , took poasesaion o f  Formosa, which is  separated by a 1

(1 ) For early Portuguese trade in Fukien, see the learned 
a r t ic le  by P h illip  In China RgV.itt.W> XIX (1 8 9 1 ), 4 2 -5 1 . O f. 
aleo Douglas, Europe and the Far .Beat (1 9 1 3 ), Gh. I .
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narrow s t r a i t  only from the Pukien mainland. The people of 

Fukien, who traded in these foreign possess ion s, were even­

tu a lly  introduced via the neighbouring Philippines to Mexico 

and Latin-Amerioa. * ^  Prom the Dutch East Indies they were 

introduced to Cape Colony in South A fr lo a , which was annexed 

to Orest B ritain  in 1806« From the fa c t  that the Capa from 

1652 to 1803 e ith er made i t s  own statu tes re la tin g  to Chinese 

or took the ready-made statutes from B a ta v ia ,^  i t  i t  evident 

that there were Chinese and a Chinese problem in the Colony 

from quite early tim es. The t e r r ito r ia l  continuity of Annam 

with the southern provinces of China alao made i t  a base for  

early  Chinese oolonlsatlon  and southward movement.

The City of Canton had been since the la te r  Tang Dynasty 

(618-907 A .D .) a port o f international trade, and i t  was here 

that the East met the West for the f i r s t  tim e. Thus the 

Kw&ngtung people sod the people o f Fukien were the f i r s t  to  

do business with w esterners. ^  * In an early survey of Chinese 

em igration, a B ritish  agent in China reported at follow ss

"Emigration from this province [Kwangtungland the ad join ­

ing one of Fukien dates from a very early  period, and i t  is

(1 ) Bonaparte, Le Mexique au début du XXe * s iè c le  (1 9 0 6 ), 1, 317.

(2) cf. South Afrloan Law Journal. XXIII (1 9 0 6 ), 245.

(3) Ningpo in the province o f Chekiang had a lso  been ohosen aa 
an emporium with a flo u rish in g  Portuguese settlem ent in 1542; 
but the re la tio n s were so sh ortlived  that in 1545 the s e t t le ­
ment was dastroyed by the provincial a u th o ritie s : P h illip , 
lo o , o i t . .  46 .
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the*e provinces alone which have reclaimed the Islands of For­

mosa and Hainan; introduced industry and various o f the most 

u sefu l arts into the countries o f  Cochin-China, Cambodia and 

Siam, se ttle d  many of the islands of the Indian Archipelago; 

and contributed more than any other race to the r ise  and 

prosperity of the European settlem ents In Java, the Philippines 

and the Malay Peninsula. The d ie tr ie ta  which have furnished  

the la rg e st amount of emigration are those of chaonchow and 

Keaying in Kwangtung and Changchow and Chuanchow in p u k ien ."*1 * 

The modern phase of Chinese emigration may be aaid to be­

gin with the opening up of the Five Ports for foreign trade by 

the f i r s t  Anglo-Chinese Treaty o f 1842. I t  contrasted with  

the emigration of the early  period In several m anifestly d i f f e ­

rent asp ects . While the osrly  migration had for it s  purpose 

the pursuit o f trade, the la te r  emigrants started  in most oases 

as manual labourers. The early  co lo n ists  did not venture 

beyond the southern and western A sintió Islan d s, but their  

auocessora in the middle of the nineteenth century proceeded 

as fax' as America, the West Ind ies, A ustralia and Hew Zealand. 

The former were m ostly men from Fufcien, but now i t  is  the 

Cantonese who form the bulk of the emigrants. The f i r s t  

pioneers, in so fa r  as they prooeeded to trop ica l colonies  

on ly , did not create or experience r a c ia l antagonism. On the

^  B ritish  P arliam en tary  Pagers. 1852-3, 263, 23.
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on« hand, Europeans could not work with success in these p laces, 

la rg e ly  owing to the hot olIm ate, and so there Is no competi­

tion  between them and the Chinese, on the other hand, the 

tro p ica l Islands had already a dense native population, which 

precluded a wholesale white settlem ent such as was possible in 

temperate regions. Further, the white men who se tt le d  there 

found the collaboration  of an "Interm ediate race" in butlneas 

dealings with the natives to be almost Indispensable* L astly , 

the settlem ent of Chinese in these countries had begun long  

before European co lo n isa tio n  took p lace. Generation a fte r  

generation , they have survived in the land of th eir adoption 

and have acquired considerable in te r e s ts . Their number has 

grown so overwhelmingly large that any attempt to ouat them 

is  p r a c tic a lly  im possible.

Quite d iffe r e n t was the fortune of the la te r  em igrants, 

who in temperate oountries found themselves competing with 

white s e t t le r s , In A u stra lia , New Zealand and North America 

where young communities of European orig in  had established  

them selves, the energy, e ffic ie n c y  and ad ap tab ility  of the 

Chinese caused them to bo feared aa formidable competitors for  

ultim ate possession o f the l a n d . ^  In these countries the 

would-be Chinese immigrant is either refused admission by more 

or leas d rastic  measures, or discrim inated against so aa to

U )  C f, Toynbee, survey, 1926. 457,



prevent him from earning a liv e lih o o d . A vaat mass of le g is ­

la tio n  has been direoted against him, and many laws have been 

passed with the object of making the existence o f the Chinese 

in the lands more and more d i f f i c u l t ,  or of re str ic tin g  to 

the point of prohibition  any further immigration. So univer-
]

sa l la this type o f le g is la t io n  that i t  may bs wondered whether j 
the en tire disappearance o f tho Chinese immigrant as s c lass  

in not u n lik ely .

\ The tota l number of Chine30 abroad was estimated in Janu­

ary, 1934 , to be about l l £  m illion  p a r s o n s ,^  o f whom an 

overwhelming m ajority ware to be found in the Malay Archipelago, 

with whioh the Chinese had th oir f i r s t  intercourse, and Foraiosa, 

which was a Chineae province u n til 1895 . Roughly speaking, 

thoro ere about two m illion s in  B r i t i s h  Malaya and Borneo, more
fj

than one m illio n  in the Dutch Saat Indios, and three and a h a lf  

m illion s in Formosa. The remainder, soarooly more than a tenth  

of a m illio n , la found scattered  throughout certa in  "w h ite* 

countries} and i t  is th is fra ctio n  which hae been the subject  

o f the le g is la t io n  which is the c h ie f concern o f the present 

studyJ

The countries d e a lt with in  th is  th esis f a l l  into three
ft

groups. F ir s t , the United States of America, between whioh 

and China intimate relation e have long e x iste d , and in which 1

(1) S tatesman*s Year Book. 1934. 249 . The figure ie given
as 11,395,636.

■
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th® Chines® have v a s t  i n t e r e s t s .  ï h e i r  e n try  in to  the cou n try  

ia  s t r i c t l y  c o n t r o l l e d ,  how ever, and t h e ir  r e s id e n c e  th e re  la  

governed  b y  a co m p lica te d  system  o f  l e g i s l a t i o n .  S e co n d ly , 

the B r i t i s h  Dom inions o f  Canada, A u s t r a l ia ,  He* Zealand and 

South A f r i c a ,  which have a ls o  had lo n g  and d i f f i c u l t  e x p e r ie n ce  

o f  the C hinos® . Th® C hines® , in d eed , commenced t h e ir  modern 

e m ig ra t io n  in  resp on se  t o  in v it a t io n s  from  th ese  c o u n t r ie s ,  

w hich  soon  l e g i s la t e d  w ith  th® o b je c t  o f  a c c o rd in g  them a 

a p o d a l  s t a t u s .  The B r i t i s h  Dom inions and th e  U nited S t a t e « ,  

h ottovor, pursue d i f f e r e n t  o b je c t s  in  l e g i s l a t i n g  w ith  reg a rd  

t o  the C h in ese , and no a n a log y  can be drawn botw een the p o s i ­

t io n s  o f  C hinese im m igrant» in  the one and th© o th e r , on a c ­

co u n t  o f  the w ide d iv e rg e n ce  betw een tho p u b lic  law o f  the two 

groups o f  S ta te s .

in  the B r i t i s h  D om inions, the enactm ents a g a in s t  C hinese 

have n ot boon un iform  e i t h e r  in  kind o r  in  p u rp ose . The 

rea son  f o r  the d i f f e r e n c e s  is  to  be found in  th e  v a ry in g  h i s ­

t o r i c a l  developm ent o f  the d i f f e r e n t  p a rts  o f  the Em pire. 

A lthough  tho T rea ty  o f  1842 between Great B r i t a in  and China 

prom ised  " f u l l  s e c u r i t y  and p r o t e c t io n "  t o  tho p e rso n  and p r o ­

p e r ty  o f  t h e ir  r e s p e c t iv e  s u b je c t »  w ith in  tile t e r r i t o r y  o f  the 

o th e r  P a rty , tho B r i t i s h  Government has n ev er  deemed i t  n e c e s ­

sa ry  to  in t e r f e r e  on grounds o f  in te r n a t io n a l  p o l i t y  w ith  

l e g i s l a t i o n  in  the Dominions a f f e c t in g  C hinese Im m igration . 

T h is  was c o n s id e r e d  s m atter  o f  in t e r n a l  a d m in is t r a t io n , and 

ea ch  Dom inion has been l e f t  t o  take such a c t io n  as i t  has
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a Dominion, or of a sta te  or province of a Dominion, 1« of the 

same force and authority as an Act of the American Congress, so 

fa r  as i t  is  not u ltra  vires the Federal compact, which usually  

provides ample la titu d e  fo r  lo c a l a ction , nor disallowed on 

p o l i t ic a l  grounds, the exercise of which power is now p ra ctic ­

a l ly  o b so lete . I t  is  even superior to an Act of Congress in 

that I t  is subject to no other co n stitu tio n a l lim ita tio n s . 

Indeed, many of the Dominion sta tu te s , had they been enacted 

w ithin  the p o lit ic a l  fa b ric  o f the United S ta te s , would have 

been n u ll and void , although the American States have gradually  

lea rn t the technique of discrim inative le g is la t io n  on a federal 

basis •

The third group d e a lt with in th is  Thesis comprises the 

A sia tic  countries where, from the point of view of numbers and 

w ealth , the re a l strength of the Chinese abroad lie s  . The 

S tr a its  Settlem ents, the Malay S ta te s , Federated and Unfedera­

ted , Slam, French Indo-China and the Dutch East Indies are a l l  

reviewed in some d e t a i l .  Early Chinese co lon isation  in  these 

co u n trie s , without im p e ria listic  and cu ltu ra l a sp ira tio n s, has 

made the acceptance of the native rule by the newcomers a 

matter of course. In a few instances only have they sought 

to preserve th eir own domestic usage and custom, althou^a in  

one case , Annam, they have transformed into a Chinese le g a l  

system that o f  a colonised va ssa l S ta te . Generally, th eir  

treatment by the te r r ito r ia l  potentate has been the tame aa 

that aocorded to the n a tiv es . L ater, the coming o f the Euro­

peans with their own laws and in stitu tio n s  tended to complicate
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the o r ie n ta l eye terns, and the Inauguration o f ju d ic ia l dualism  

soon begjsn to r e f le c t  the in fe r io r ity  of the native status to  

which the Chinese have so fre e ly  boen assim ilated . In Slam 

the in stitu tio n  of consular ju r isd ic tio n  by the Treaty Powers 

has a lso  affected  in  no small measure the legal p osition  o f  

the resident Chinese.

n a tu ra lly , the various aspects o f  Chinese immigration have 

given r ise  to  many questions of law and diplomacy. Speoial 

le g is la t io n  in oertaln  countries has attempted to put the Chi­

nese outside the pale of the general law and to govern them by 

a. separate oorpus ju r is  involving in fe r io r ity  of sta tu s . But 

by international law deviation from general practice in the 

treatment o f c itize n s  o f an independent nation by the t e r r i ­

t o r ia l  s ta te  is  subject to certa in  r e s tr a in ts . The network 

o f international agreements by which modern nations promise to 

receive each other*e nationals in a standardised manner hae 

tended to assim ilate the position  of an a lie n  with that o f the 

n a tiv e . Except fo r  certain  d is a b i l i t ie s ,  the im position o f  

which upon a lien s may be d ictated  by the special circumstances 

o f e country, tbs treatment o f a p articu lar c la ss  of a liens  

d iffe r e n tly  from natives or from another e la ss  of a lien s neces­

s a r ily  gives r is e  to  International controversy. The present 

study la mainly d escr ip tiv e , and no speoial attempt w il l  be 

made to suggest a so lu tion  of these con troversies.

I t  is proposed to deal in Part 1 with the co n stitu tion a l 

provisions of the respective countries with the ob ject o f
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showing especially how far the various law-making organa may 
enactt legislation affecting the position of aliens or of per­
sons belonging to a particular racial group within their terri­
tory. The general historical survey which follows this will 
reveal the important faots and problems of the various phases 
of Chinese immigration. Part II is devoted to the discussion 
of immigration laws and restrictions under whieh the Chinese 
may enter, travel or reside in the countries concerned. Spe­
cial attention has been paid to the constantly changing posi­
tion under successive enactments and Judicial interpretations 
thereof. Part III deals with problems of nationality and 
naturalisation, showing the conditions under which Chinese may 
acquire foreign nationality, and the consequences which follow 
such acquisition. Legislation in restraint of trade and occu­
pation is discussed In Part IV, which presents the eoonomio 
aspect of the Chinese problem. Part V coneerns restrictions 
of other civil and political rights of the Chinese either as 
aliens or as oitissns in their country of adoption. In Part VI 

* is considered the special Jurisdictional regime to which the 
Chinese are subjeot in certain Asiatic countries. Just as the 
economic laws are the product of Western communities, so Judi­
cial dualism is a peculiar institution of the orient. This 
part will begin with the legal status of the Chinese in Slam 
either as non-treaty foreigiers, or as subjects of a Power 
which enjoys extraterritoriality. Then come the origin and 
extent of the assimilation of the Chinese to the natives, and



i t s  e f f e c t s .  R ecent le g a l  developm ents o f  the C hinese com­

m unity In c e r t a in  A s ia t i c  c o u n tr ie s  w h ich , co u p le d  w ith  the 

grad u a l r e t r o c e s s io n  o f  the c o n s u la r  j u r i s d i c t i o n  in  Siam ten d ­

in g  t o  n e u t r a l is e  the p o s i t io n  o f  the C h inese r e s id e n t s ,  w i l l  

p rob a b ly  b r in g  a m e lio r a t io n  to  t h e ir  J u r id ic a l  s t a t u s .



CONSTITUTIONAL AND GENERAL HISTORICAL SURVEY

PART I .



Chapter I .

THE CONSTITUTIONAL POWER AND THE ALIEN

1 . A lien a  In the U nited S ta te s  and t h e ir  C harters o f  

R igh ts  « -  The r ig h t s  and d i s a b i l i t i e s  o f  a l ie n s  are g e n e ra l­

l y  d is c u s s e d  from  the p o in t  o f  v ie w  o f  t h e ir  p o l i t i c a l  and 

c i v i l  c h a r a c t e r .  A lie n s  are  g e n e r a lly  d en ied  the p o l i t i c a l  

r i g h t s ,  In v o lv in g  the c o n t r o l  o f  and p a r t i c ip a t io n  in  S ta te  

a f f a i r s .  The c i v i l  r i ^ i t s  o f  a l ie n s  are found to  be d e a lt  

w ith  i n  three d i f f e r e n t  w a y s  b y  the v a r io u s  c o u n tr ie s  o f  the 

w o r ld , th a t  is  , th ere  are th re e  c a t e g o r ie s  o f  S ta te  l e g i s l a ­

t i o n  a f f e c t i n g  a l ie n s  : the f i r s t  i 3 c h a r a c te r is e d  by no d e ­

f i n i t e  p r in c ip le  but m e r e ly  im poses c e r t a in  grave d i s a b i l i t i e s  

on a l i e n s .  The secon d  typ e  is  based on the p r in c ip le  o f  

r e c i p r o c i t y ,  g ra n tin g  t o  a l ie n s  the same r ig h ts  as are a c c o r d ­

ed by  t h e ir  co u n try  to  n a t io n a ls  o f  the law-m aking S ta te .

The th ir d  system  is  th at o f  a s s im ila t io n  t o  a S t a t e ’ s own na­

t i o n a l s ,  and is  the one w hich i s  t o -d a y  b e in g  m ost commonly 

a d o p t e d . ^  The p r a c t ic e  o f  the U nited S ta te s  w ith  re g a rd  

to  a l ie n s ,  w h ile  a d h erin g  t o  the f i r s t  typ e  above m entioned , 

r e t a in in g  grave d i s a b i l i t i e s ,  d i f f e r e n t i a t e s  betw een c i t i z e n s ,  

w h ite  a l i e n s ,  and a l ie n s  i n e l i g i b l e  f o r  Am erican c i t i z e n s h i p .

( ! )  B oroh ard . D ip lom a tic  P r o te c t io n  o f  C it iz e n s  Abroad (1 9 1 6 ) , 
72 .
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D is t in c t io n  is  even made between c i t i z e n s  o f  the w h ite  and 

c o lo u r e d  r a c e s .  I t  may be f u l l y  con ced ed  th at p e r fe c t  u n i­

fo r m ity  o f  treatm ent o f  a l l  persona is  n ever p r a c t ic a b le  n or 

even d e s ir a b le .  The r ig h ts  and d u t ie s  o f  a l ie n s  d i f f e r  w id e ­

ly  from  th ose  o f  c i t i z e n s ,  and th o se  o f  a l ie n  d e c la ra n ts  d i f f e r  

s u b s t a n t ia l ly  from  th ose  o f  n o n -d e c la r a n ts . But a fu r t h e r  

c l a s s i f i c a t i o n ,  o f  n o n -d e c la r a n ts , e x is t s  in  the U hlted S ta te s ,  

o f  p erson s e l i g i b l e  and i n e l i g i b l e  f o r  c i t i z e n s h i p ,  w hich  

seems to  be a r b i t r a r y .  M oreover, b e t t e r  f a c i l i t i e s  and p r i v i ­

le g e d  trea tm en t is  a cco rd e d  by law t o  persons o f  a c la s s  and 

d e n ie d  to  th ose  o f  the same c la s s  b u t o f  d i f f e r e n t  r a c ia l  

o r i g i n ,  and th is  is  n o t  j u s t i f i a b l e .

A lie n s  in  the U nited  s ta te s  n e v e r th e le s s  p o sse ss  c e r t a in  

c h a r te r s  o f  r i g h t s .

( I )  T re a ty , the Supreme Law o f  the Land

The r ig h t s  o f  a l ie n s  are gu aranteed  f i r s t  by the t r e a ty  

betw een the U nited S ta te s  and the cou n try  o f  w hich the a l ie n s  

are  c i t i z e n s .  A r t i c l e  V I , s e c t io n  2 , o f  the F ed era l Con­

s t i t u t i o n  s t ip u la t e s  th at " t h is  C o n s t itu t io n  and the laws o f  

the United S ta te s  w hich s h a l l  be made in  pursuance th e r e o f  

and a l l  t r e a t i e s  made or  which s h a l l  be made under the au th o­

r i t y  o f  the U nited S ta te s  s h a l l  be the supreme law o f  the 

la n d , and the judges in  e v e ry  s ta te  s h a l l  be bound th e re b y , 

a n y th in g  in  the c o n s t i t u t io n s  o r  laws o f  any s ta te  to  the 

c o n tr a r y  n o tw ith s ta n d in g ."  I t  is  apparent th a t the C o n s t i­

t u t io n ,  laws and t r e a t i e s  are  n ot o n ly  as much a p a rt o f  the
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lew of every Stato as Its  own lo c a l laws and co n stitu tio n , 

but aro Indeed superior to these, and to their authority the 

State laws and co n stitu tion  must y ie ld . The trea ties stand 

on a le v e l with the provisions of the Federal laws and Con­

s t it u t io n . They "operate of themselves without the aid of 

any le g is la t io n  state  or n a tio n a l, and w il l  he applied and 

given au thoritative e f fe c t  by the C o u r ts ."* * 1 ' In American 

Jurisprudence, however, they are by no means superior to the 

acts o f  Congress; they are of equal fo r c e . a la te r  incon­

s is te n t  provision in elth ar repeals the e a r lie r  one in the 

other. ''To the Courts, i t  is simply the case of c o n f l ic t ­

ing laws, the la s t  modifying or superseding the e a r l i e r ."

Qut i t  should be noted that i f  the provisions of a treaty  

are abrogated by Federal le g is la t io n , the treaty ram ina  

nevertheless in tern ation ally  binding .upon the United s t a t e s . ^  

Of such a denunciation I t  was once said  that i t  was "confessed­

ly  only J u stifie d  by reasons both of th a  h ighest Justice and 

the highest n e ce ssity " and would incur international d e lin ­

quencies • ^

(1) cheat He on 5 v . U. 8 . ,  112 u . s .  536.

(2 )  chae Chan Ping v . U. s . .  130 U .S . 681.

(3) Willoughby, C onstitutional Law of the United States (1929),
I ,  579.

(4) Veto message of President Hayes of the F ifteen  Passengers 
A ot, 45th Cong., 3d S e ss . 1879, £ .D . 102, sen . no. 1838.
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The f i r s t  diplomatic m ission sent by China to foreign  

co u n trie s , heeded by Anson Burlingame, resu lted  in  the signa­

ture o f a " l ib e r a l and auspioious” t r e a t y ^  with the United 

States in  1668» By A rtic le  V the parties recognised the 

inherent and inalienable righ t o f man to change his home and 

a lle g ia n c e , and the mutual advantage of the free  migration  

and emigration of their c itise n s  from the one country to the 

other fo r  the purpose of c u rio sity  or trade or aa permanent 

re s id e n ts . A rtic le  VI granted to Chinese v is it in g  or re sid ­

ing in the United States the seme p r iv ile g e s , immunities and 

exemptions in respect of tra v el or residence as may be enjoy­

ed by the c it ls e n s  of the m ost-favoured-nation. The rig h t  

of free immigration was sp e c ia lly  mentioned, although i t  had 

begun long before 166B. The m ost-favoured-nation c la u se , 

which was repeated in a l l  the subsequent tr e a tie s , bestowed 

upon Chinese a standing equal, except in  regard to n a tu ra li­

sa tio n , to that of the nationals o f other powers. I t  is of 

general ap p lica tio n , end has the advantage over sim ilar  

clauses of q u a lified  and conditional v a lid ity . The p osition  

o f the Chinese therefore i s ,  in p r in c ip le , more secure than 

that of other a lien s in  America, fo r  instance the Japanese, 

whose m ost-favoured-nation p riv ileg e  1« oonfinod to s p e c ific  

and enumerated s u b j e c t s . D i s c r i m i n a t o r y  le g is la t io n  when

16 U.3 .  Statutes 740.

( 2 > A r t i c le s  1 and XIV o f  the T rea ty  o f  4 A p r i l ,  1911, 37 U .S .
S ta tu te s  1504.
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e n a cte d  mus t g iv e  way to  t h is  c la u s e ,  and many S ta te  la w s, 

a lth ou g h  en a cted  w ith in  the S t a t e ’ s e x c lu s iv e  ju r i s d i c t i o n ,  

have boon n u l l i f i e d  by the C ourts on a ccou n t o f  th e ir  c o n ­

tra v en in g  the a ssu red  g u a ra n tee . Ae w i l l  be seen  h e r e a f t e r ,  

the P a c i f i c  S tateB  were the f i r s t  to  e n a c t  laves d is c r im in a t ­

in g  a g a in s t  the C h in ese , w hich laws w ere c o n s ta n t ly  s o  tr e a te d  

by  the C o u rts . F in a l ly ,  th ese  S ta te s  ap pea led  to  Congress 

f o r  a c t i o n ,  and the tr e a ty  appears to  have c o n s t i tu te d  a 

so u rce  o f  em barrassm ent to  the American Government. I t  was 

f i r s t  thought th a t  the power o f  m o d ify in g  an e x is t in g  t r e a ty  

d id  n ot b e lo n g  to  C on g ress : i t  was p a rt  o f  the trea ty -m a k in g  

power w hich the C o n s t itu t io n  had g iv e n  to  the Senate and the 

E x e c u t iv e . C ongress passed  l e g i s l a t i o n  in  the sense r e ­

q u ir e d , but i t  was v e to e d  by the E x e c u t iv e . But l a t e r ,  by 

a p ro ce ss  o f  the s t r i c t e s t  J u d ic ia l  c o n s t r u c t io n  o f  i t s  terms 

and a con sta n t r e l ia n c e  upon the p r e r o g a t iv e s  o f  s o v e r e ig n t y , 

the a u th o r ity  o f  the t r e a ty  was red u ced  to a minimum. The 

f r e e  im m igration  c la u s e  was ab rog a ted  as a g a in s t  C hinese 

la b o u r e r s  b y  a new t r e a t y ,  and the exempt p e rs o n s , though 

r e ta in in g  the s ta tu s  ne o r i g i n a l l y  g ra n te d , had to  be c o n te n t  

w ith  the r e s id u e  o f  in com p le te  r ig h t s  l e f t  them by the r e ­

s t r i c t i v e  in te r p r e t a t io n s  o f  the C ou rts .

( i i )  The F ed era l C o n s t itu t io n  

The C o n s t it u t io n  o f  the U nited S ta te s  does n ot d e f in e  

e x p r e s s ly  the s ta tu s  o f  an a l i e n .  N e v e r th e le s s , c e r t a in  

p r o v is io n s ,  a s  in t e r p r e t e d ,  have been  h e ld  t o  ex ten d  t o  h i * .
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Shenever the C o n s t itu t io n  uses the broad term« "p erson a " o r  

" p e o p le * ,  the C ourt« have g e n e r a lly  h e ld  th a t th ese  p r o v i ­

s io n s  ap p ly  t o  r e s id e n t  a l ie n s  as w e ll  as to c i t i z e n « ,  and 

to  a l ie n s  e l i g i b l e  f o r  c i t i z e n s h i p  as w e l l  as t o  th ose  in ­

e l i g i b l e .  (1 )

The g re a t  c i t a d e l  o f  c o n s t i t u t i o n a l  p r o t e c t io n  a g a in s t  

u n ju s t  a c t io n  on the p a r t  o f  any s t a t e  o r  s u b d iv is io n  is  the 

F ou rteen th  Amendment t o  the C o n s t it u t io n . I t  p r o v id e s , 

i n te r  a l i a , that no S ta te  s h a l l  d e p r iv e  any p erson  o f  l i f e ,  

l i b e r t y  or p ro p e r ty  w ith ou t due p ro ce ss  o f  la w , o r  deny to  

any person  in  i t s  j u r i s d i c t i o n  the equ a l p r o t e c t io n  o f  the 

la w s . A lle n s  In the U nited S ta te s  are w ith in  t h is  c la u s e  o f  

the Amendment and o re  as f u l l y  p r o te c te d  as c i t i z e n s .  Many 

o f  the a n ti-C h in e s e  la s s  en a cte d  by S ta te  le g i s la t u r e s  have 

been  h o ld  v o id  as c o n tra ry  to  th is  supreme g u a ra n te e . b u t 

as the e x p r e s s io n s  "duo p r o c e s s "  and "eq u a l p r o t e c t io n "  are 

va gu e , th ere  has been no u n ifo rm ity  o f  in t e r p r e t a t io n .  I t  

i s  n ot rem arkable that when F ed era l laws c o n tra ry  to  t r e a ty  

o b l ig a t io n s  a re  s u s ta in e d , o th e r  l e g i s l a t i o n  h o s t i l e  to  or  

d is c r im in s t in g  a g a in s t  p erson s  o f  a c e r t a in  c l a s s ,  s e c t ,  c re e d  

o r  n a t io n , may be d efen d ed  and ad judged to  be w ith in  the co n ­

s t i t u t i o n a l  l i m i t a t i o n s .  Under the F ed era l Compact the 

S ta te s  r e s e r v e  a l l  powers n ot d e le g a te d  to  the Union n or  d e ­

n ie d  to  the S t a t e s .  H ence, and a l s o  by v ir t u e  o f  the g en era l

(1 )  se e  Kote on "P r o v is io n s  o f  the F ed era l C o n s t itu t io n  ln v o e - 
a b le  by A lie n s  in d ep en d en tly  o f  T r e a ty " , 263 Ü .S . 255 (1 9 2 3 ) .
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p o l i c e  p oser  to  p r o t e c t  the p u b lic  h e a lt h , m ora ls , s a fe t y  and 

g e n e ra l w e l fa r e .  S ta te  le g i s la t u r e s  and l o c a l  a u t h o r i t ie s  en ­

j o y  ample la t i t u d e  to  e n a ct  laws w hich may s u b s t a n t ia l ly  

a f f e c t  the r ig h ts  o f  a l i e n s .  The weakness o f  the F ed era l 

system  In p r o t e c t in g  the t r e a ty  r ig h ts  a ls o  fr e q u e n t ly  p la ce s  

the Union Government in  an In v id io u s  p o s i t i o n ,  as i t  f in d s  

the perform ance o f  i t s  in te r n a t io n a l  d u t ie s  l e f t  a t  the mercy 

o f  in d iv id u a l S ta te s  w hich are in  no way r e s p o n s ib le  to  a 

f o r e ig n  pow er.

' ' • . ŷ;. „5̂. ' - Vtfjvj V v. ’■* .-'“I?-‘

2 . The B r i t i s h  Empire

( i )  A n g lo -C h in e3',i T re a t ie s  and the Dominions

W hether C hinese c i t i z e n s  p ossess  Any t r e a ty  r ig h t  to  en ­

t e r  the B r i t i s h  Dominions has been  a much m ooted q u e stio n *

The f i r s t  t r e a t ie s  between G reat B r i t a in  and China i m p l i c i t l y  

a l le g e d  th a t  the r ig h t  to  tra d e  and p r o t e c t io n  ie  n e c e s s a r i ly  

r e c i p r o c a l . ^  E arly  j u d i c i a l  d e c is io n s  and d ip lo m a t ic  

co rre sp o n d e n ce  a ls o  a llu d e d  to  the e x is t e n c e  o f  such  r i g i t s *  

S in ce  no document has been s ig n e d  w hich e x c lu d e s  the C hinese 

from  B r it is h  t e r r i t o r y ,  su ch  r ig h t  3eems to  co n tin u e  t o  e x i s t ,  

in  s p i t e  o f  the f a c t  th a t the s e l f - g o v e r n in g  Dom inions have 

l e g i s l a t e d  t o  p reven t C hinese in m lg ra t io n .

— ---------------------------------------- ------- ---------------------- -

(1J C f .  Tyau, Legal O b lig a t io n s  a r i s in g  out o f  T reaty  h a la ­
t io n s  betw een China and o th e r  S ta te s  (1 9 1 7 ) , 12 1 ,
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Tbs T rea ty  o f  Nanking, 1842, w hich con clu d ed  the f i r s t  

A n g lo -C h in ese  w ar, p ro v id e s  In A r t i c l e  1 th at th ere  s h a l l  be 

peace and fr ie n d s h ip  betw een the {¿ueen o f  the U nited Kingdom 

and the Smporor o f  C hina, and betw een  t h e ir  r e s p e c t iv e  sub­

j e c t s ,  who s h a l l  e n jo y  f u l l  s e c u r i t y  and p r o t e c t io n  f o r  t h e ir  

person s and p ro p e r ty  w ith in  the dom in ions o f  the o th e r .* * 1) 

p u l l  p r o t e c t io n  must im ply equ al p r o t e c t io n  o f  the la w s, and 

the terras a re  r e c i p r o c a l .  A r t i c l e  8 o f  the C onven tion  o f  

P ek in g , 1860, s t ip u la t e s  that "C h inese ch o o s in g  to  take s e r ­

v i c e  in  the B r i t i s h  C o lo n ie s  or o th e r  p a rts  beyond s e a , are 

a t  p e r f e c t  l i b e r t y  t o  e n te r  in t o  engagement w ith  B r it is h  

s u b je c t s  f o r  that p u rp ose , and to  s h ip  them selves and t h e ir  

fa m i l ie s  on board any B r i t i s h  v e s s e l  a t  any o f  the open p o r ts  

o f  C h in a ." * *2 ) I t  fu r th e r  p ro v id e s  th a t the h igh  a u t h o r i t ie s  

sh ou ld  fram e, In o o n e e r t  w ith  the B r i t i s h  r e p r e s e n ta t iv e  in  

C hina, r e g u la t io n s  f o r  the p r o t e c t io n  o f  C hinese e m ig ra tin g  

as a b ov e . A co n v e n tio n  t o  th a t  e f f e c t  wee s ig n e d  in  1866 , 

though n ot r a t i f i e d ,  b y  the B r it is h  and French G overnm ents.*^ ) 

The d e c la r a t io n  o f  P rin ce  Kung, a tta ch e d  t o  the c o n v e n t io n , 

and s t a t in g  th a t the C hinese Government would throw no ob ­

s t a c l e  in  the way o f  f r e e  e m ig r a t io n , th a t  is  to  s a y , t o  the

** ) Herts l e t ,  China T re a t ie s  (1 3 9 6 ) , I ,  7 .

*2 > I b id . ,  I ,  50 .

<3 ) I b i d . ,  1 , 52
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d e p a rtu re  o f  C hinese s u b je c t »  em barking o f  t h o i r  own f r e e  

w i l l  and a t  t h e ir  own expense f o r  fo r e ig n  c o u n t r ie s ,  s t r o n g ly  

s u g g e s ts  th a t  such e m ig ra t io n  was much to  be d e s ir e d  by  the 

o th e r  c o n t r a c t in g  p a r t i e s ,  and c o n s e q u e n t ly  the r ig h t  o f  m i­

g r a t io n  had been  v o lu n t a r i ly  a c c o r d e d . To pretend  th at i t  

a p p lie d  t o  C hinese c o n tr a c te d  c o o l i e  e m ig ra t io n  o n ly  does 

n o t  e x c lu d e  ths r ig h t  o f  o th e r  f r e e  la b o u re rs  " t o  s h ip "  ua t  

p e r f e c t  l i b e r t y "  t o  the " B r i t is h  C o lo n ie s " .

In the ca se  o f  Tal S in g  v . M aguire, ^   ̂ the supreme C ourt 

o f  B r i t i s h  Columbia a f f i m e d  th a t C hinese had the r ig h t  to  

r e s id e  and trade in  the B r i t i s h  D om inions. "An a m atter  o f  

h i s t o r y " ,  s a id  Kr. J u s t ic e  C ray , " i t  Is  w ell-know n th a t 

th e se  t r e a t i e s  were fo r c e d  upon China by G reat B r it a in ,  and 

on the p a rt  o f  the form er m ost r e lu c t a n t ly  a c c e p te d . As 

s ta te d  by  a l a t e r  w r it e r  on the s u b je c t  in  a p op u la r  m agaaine, 

th e  terms o f  t r e a t y  betw een G reat B r it a in  and China p e rm itte d  

the s u b je c t  o f  G reet B r ita in  to  tra d e  In China and r e s id e  

th e r e ,  and i t  gave in  turn  f u l l  p e rm iss io n  f o r  the C hinese 

t o  trade and r e s id e  in  the B r it i s h  dom inions everyw h ere .

Many had a lre a d y  gone th ere  and t h e ir  a c t io n s  were f u l l y  

l e g a l i s e d  by  the t r e a t y .  i t  is  s a id  t h is  p e rm iss io n  was 

n o t  asked by the C hinese but was In s e r te d  by the E n g lish  e n ­

v o y  t o  g iv e  i t  an appearance o f  f a i r n e s s .  An exam in ation  1

1 . B .C •, P t . 1 , 10 1 ,1 1 8 7 8 ).
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o f  the l a s t  t r e a ty  in  1858 and th e  subsequent co n v e n tio n  o f  

I860  «hows th a t  the Emperor o f  China a c t u a l ly  undertakes t o  

w ithdraw  the ban h i t h e r t o  p re v e n tin g  h is  s u b je c t s  from  g o in g  

a b roa d , and to  g iv e  them p e rm iss ion  to  go  and tra d e  and r e ­

s id e  and take s e r v ic e  In the B r i t i s h  c o lo n ie s  and to e n te r  

in t o  engagem ents w ith  B r i t i s h  s u b je c t s  f o r  th a t p u r p o s e .”

The same c o n v ic t io n  was e x p re sse d  in  the judgment In  the ca se  

o f  Bex v .  Wing Chong, ^  J ren dered  seven  yeaxs l a t e r .  * ln  

the case  o f  C hinese t r e a t i e s '1, ru le d  the C ou rt, " th e y  were 

f o r c e d  a t  the p o in t  o f  the ba yon et on C hina, to  o b ta in  a 

r l g i t  f o r  us t o  e n te r  C hina, and in  re tu rn  f o r  a s im ila r  p e r ­

m is s io n  to  u s , f u l l  p erm iss ion  was g iv en  f o r  the C hinese to  

tra d e  and r e s id e  in  B r it i s h  dom in ions e v e ry w h e re .’1

When New sou th  W ales passed  in  1861 a B i l l  to  res  t r i e t  

C h in ese  im m ig ra tion , the B r i t i s h  a u t h o r i t ie s  were much em­

b a r r a s s e d * s i n c e  the l e g i s l a t i o n  m ight be a t  v a r ia n ce  w ith  

i t s  t r e a ty  o b l i g a t i o n s ,  the C on ven tion  o f  Peking h avin g  been 

s ig n e d  in  the p rev iou s  y e a r ; the A ot was however a llow ed  f o r  

p o l i t i c a l  r e a s o n s .

When a g a in  in  1876 a Queensland A c t ,  im posing h e a v ie r  

taxes  on C hinese than on Europeans f o r  the r ig h t  to  mine or  

c a r r y  on b u s in e s s , was r e s e r v e d , the B r i t i s h  Government ob­

v io u s ly  adm itted  th a t the A r t i c l e  d id  con tem p la te  th at a l l

(1 )  1 . B .C .,  P t . 1 1 , ISO, (.18851.

(2 )  W il la r d , H is to ry  o f  the W hite A u s t r a lia  P o l ic y  (1 9 2 3 ) , 3 4 - 
3 5 .
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Chines® sh ou ld  have f u l l  freedom  to  e n te r  the B r it is h  Domin­

io n »  w ith ou t r e s t r i c t i o n  o r  im pedim ent. ^ j  The C hinese 

M in is te r  in  London a ls o  upheld  f ir m ly  the r ig h ts  o f  C hinese
(Z ls u b je c t s  to  e n t e r  B r i t i s h  c o lo n ie s  in  h is  rep ea ted  p r o t e s t « '  ' 

a g a in s t  the a n ti-C h in e s e  laws in  Canada and A u s t r a l ia .  The 

r ig h t s  s o  a s s e r te d  seemed to  have been t a c i t l y  r e c o g n is e d  by  

the B r it is h  a u t h o r i t ie s »  who a fte rw a rd s  in s t r u c te d  t h e ir  

M in is te r  in  Peking to o b ta in  from  the C hinese Government an 

agreem ent c o n s e n t in g  t o  a r e s t r i c t i o n  o f  C hinese im m ig ra tio n .* 1 2 3  ̂

The n e g o t ia t io n  had f o r  i t s  m odel the S in o -Amerloa n  t r e a ty  

w h ich  l im it e d  the r ig h t  o f  ad m iss ion  o f  C hinese in to  the Uni­

ted  S t a t e s ,  g ra n ted  by  the B urlingam e T reaty  o f  1868, o n ly  to  

s p e c i f i e d  c l a s s e s .  The I n t e r -C o lo n ia l  C on feren ce  o f  A u stra ­

l i a  in  1888 was f u l l y  a l i v e  to  th e  ex p e d ie n cy  o f  s e cu r in g  

the d e s ir e d  r e s t r i c t i o n  by im p e r ia l d ip lo m a cy . On a c co u n t , 

how ever» o f  the r e s t r i c t i v e  l e g i s l a t i o n  o f  the C o lo n ie s  them­

s e lv e s »  no document f o r  the r e g u la t io n  o f  C hinese im m igration  

was s lg n e d •

I t  appears th a t  the r ig h t  o f  r e s id e n t  C hinese in  the 

B r i t i s h  c o lo n ie s  to  be  Immune from  d is c r im in a t iv e  l e g i s l a t i o n

(1 )  D esp a tch , Q ueensland» h o . 12 , 1877 , c i t e d  in  C am pbell, 
C hinese C o o lie  ^ m ig ra tion  to  C ou n tr ies  A i t k i n  the B r i t i s h  Em­
p ir e  (1 9 2 5 ) , 6 2 j a l s o  in  Queensland V otes  and p r o c e e d in g s , 
1877 , 1 , 815 , c i t e d  in  l i l l a r d ,  o p . c l t . .  43 .

(2 )  C. 5448, 1888 , E n closu re  in  No. 1 and Appendix 1 .

(3 )  i b i d . ,  No. 85 .
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may a ls o  be advanced . The f u l l  s e c u r i t y  and p r o t e c t io n  

o la u a e  c o u ld  n o t  p la ce  the C hinese In  a p o s i t io n  I n f e r i o r  to  

th a t  e n jo y e d  by the n a tio n a ls  o f  o th e r  pow ero. In the ca se s  

m entioned ab ov e , the d is c r im in a t iv e  laws were indeed h e ld  

n u ll  and v o id  on the ground th a t  th ey  were an I n f r a c t io n  o f  

the e x i s t in g  t r e a t ie s  between the Im p eria l Government and 

C h in a . In h la  d esp a tch  o f  1886 the C hinese M in is te r  s t r o n g ­

l y  p r o te s te d  a g a in s t  the In v id io u s  p o s i t i o n  In whleh C hinese 

s u b je c t s ,  who had e n te re d  the c o lo n y  on the f a i t h  o f  t r e a t i e s ,  

were p la c e d . He asked f o r  an e n q u iry  w ith  a v iew  to  the 

e l im in a t io n  o f  the lawa fou nd  to  be a t  v a r ia n ce  w ith  t r e a ty  

o b l ig a t io n s  and in te r n a t io n a l  u sa g e , bu t no s te p s  were taken 

in  th is  d i r e c t i o n .  The f a c t  o f  I n a b i l i t y  t o  e n fo r c e  t r e a ty  

p r o v ia io n s  can n ot t h e r e fo r e  be taken to  mean th a t  no such 

r ig h t s  e x i s t . ^

(1 1 ) The B r i t i s h  N orth Am erica A c t , 1867 

I t  must bo borne In mind th a t a p a rt  from  the Crown C o lo ­

n i e s ,  whose l e g i s l a t i o n  Is d i r e c t l y  c o n t r o l le d  by Downing 

S t r e e t ,  the r e s p o n s ib le  governm ents o f  the Dominions p ossess  

d i f f e r e n t  powers In  r e l a t i o n  to  l e g i s l a t i o n  co n ce rn in g  a l i e n s .  

The reason s f o r  t h is  d i f f e r e n t i a t i o n  l i e  in  the d i f f e r e n t  

h i s t o r y  and natu re  o f  the D om inions, and i t  la  p rop osed  now 

to  d e a l w ith  the c o n s t i t u e n t  Aots o f  e a c h .

( I I ,  8 0 9 .K e ith ’  ~ a p o n s lb lq  Qovarnman t  1* the Dominions (1 9 2 8 ),
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The B r it is h  N orth America A c t , 1667, com p rised  a f o u r ­

f o l d  c l a s s i f i c a t i o n  o f  l e g i s l a t i v e  pow ers: (1 )  s u b je c t s  a s ­

s ig n ed  e x c lu s i v e ly  to  the Dominion P arliam ent? (2 )  those 

a s s ig n e d  e x c lu s i v e ly  t o  the p r o v in c ia l  l e g i s la t u r e s }  (3 )  

th ose  e n jo y e d  c o n c u r r e n t ly  by the Dominion and p r o v in c ia l  

l e g i s la t u r e s  ; and (4 )  p a r t i c u la r  s u b je c t s  f o r  s p e c ia l  l e g i s ­

l a t i o n . * 1  ̂ The powers a ss ig n ed  t o  P arliam ent w ith  whieh we 

a re  con cern ed  In clu d e  R e g u la t io n  o f  Trade and com m erce, and 

N a tu r a lis a t io n  and A l i e n s .* 5̂  The p r o v in c ia l  l e g i s la t u r e s  

have e x c lu s iv e  powers to  d e a l w ith  C o n s t i t u t io n ,  D ir e c t  Taxa­

t i o n ,  Management and S ala  o f  P u b lic  Lands, M unicipal I n s t i ­

t u t io n s ,  Shop and S a loon  L ic e n c e s , and P rop erty  and C iv i l  

F ig h ts  in  the p r o v in c e . *  In  each  p ro v in ce  the l e g i s la t u r e  

may make law s in  r s l s t i o n  to  Im m igration  in t o  the p r o v in c e ; 

p a rliam en t may a ls o  from  tim e to  tim e make im m igration  la w s ; 

any law r e l a t i v e  to  Im m igration  a h a ll  have e f f e c t  In  and f o r  

the p r o v in ce  as lon g  and s o  f a r  o n ly  as i t  is  n ot rspugnant 

to  any A c t  o f  the parliam en t o f  Canada ( s .  9 5 ) .  Any A ct o f  

the p r o v in ce  e n cro a ch in g  upon the a l l o t t e d  sph ere  o f  the 

Dom inion w i l l  be u l t r a  v i r e s . As w i l l  be shown more f u l l y

in  la t e r  c h a p te r s , the in t e r p r e t a t io n  o f  l e g i s l a t i v e  powers
r: ‘S  f i  J L  %  V  I  ^  f  ^  « 1  . * 2 3

t1 ) L e fr o y , Canada«a F e d e ra l System (1 9 1 3 ) ,  x l i x .

(2) 3 .  91 ( 2 ) ,  ( 25) .
: - , • ]> \ t (* ‘I . .

(3 )  S . 92 ( 1 ) ,  ( 2 ) ,  ( 5 ) ,  ( 8 ) ,  ( 9 ) ,  (1 3 ).
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is  n o t f r e e  from  a m b ig u ity . ^   ̂ Some o f  the c o n s tr u c t io n s  

may be boro  m en tion ed . A p r o v in c ia l  A c t , d e p r iv in g  persons 

o f  C hinese n a t i o n a l i t y  o f  the c a p a c ity  to  take m u n icip a l 

tra d e  l i c e n c e s ,  has been h e ld  a "v e ry  w ide in te r fe r e n c e  w ith  

tra d e  and commerce” . A f e e  c o l l e c t e d  f o r  w ash-house o r  

lau n d ry  l i c e n c e s  ia  in d ir e c t  and n ot d i r e c t  t a x a t i o n T h e  

C o a l Mines h e g u la t io n  A ct o f  B r i t i s h  C olum bia , w hich p r o h ib it s  

C h inese from  employment in  underground c o a l  w ork in gs , is  

u l t r a  v ir e s  because i t  a f f e c t s  a l ie n s  o r  n a tu r a lis e d  s u b je c t s ,  

and t b o r e fo r e  tren ch es  upon the e x c lu s iv e  a u th o r ity  o f  P a r l ia ­

m ent. But an A ct p r o h ib i t in g  C h in ese , n a tu r a lis e d  or  n o t ,

from  v o t in g  in  the p r o v in c ia l  e l e c t i o n s  has n oth in g  to  do 

w ith  the s u b je c t  o f  'n a t u r a l is a t io n  and a l i e n s ” : the p r o v in ­

c i a l  l e g i s la t u r e  is  com petent under a . 9 2 (1 )  to  r e g u la te  the 

e l e o t o r a l  laws o f  the p r o v i n c e . » h e n  the C hinese la 

fo r b id d e n  t o  em ploy any w h ite  women in  h is  bu sin ess  p rem ises , 

the A ot ia  up held  as tou ch in g  o n ly  c i v i l  r ig h t s  and n ot a f ­

f e c t i n g  him ae an a l i e n . ^  When l io e n c e a  were g ran ted  to

(1 )  c f .  K e ith , The C o n s t it u t io n a l  Law o f  th e  B r it is h  Dominions
(1 9 3 3 ) , 33 2 .

(2 )  k . v .  C ity  Of V ic t o r ia  (1 6 8 8 ) , 1 .  B .C .,  P t . I I ,  3 3 1 .

(3 )  h . v . Kea Wah (1 8 8 6 ) , 3 B .C . 403 .

(4 )  Union C o l l i e r y  C o. v .  Bryden (1 8 9 9 ) , A .C . 580.

( 1 2 3 4 * 6 ) Cunningham v . Homma (1 9 0 3 ) , A.C* 151 .

(6 )  quong W ing v .  R . (1 9 1 4 ) , 18 D .L .h . 121 .
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c u t  tim b er  on c e r t a in  land o f  a p ro v in ce  on the c o n d i t io n  that 

no C hinese were to  be em ployed in  c o n n e c t io n  th e re w ith , the 

p r iv y  c o u n c i l  upheld  the p r o v in c ia l  l e g i s la t u r e  by r u l in g  th a t , 

a lth o u g h  by s .  9 1 (2 5 ) o f  the B r i t i s h  North Amerioa A ct  the 

Dom inion p arliam en t has e x c lu s iv e  a u th o r ity  as t o  n a t u r e l is e -  

t lo n  and a l i e n s ,  the fu n c t io n  o f  r e g u la t in g  the management o f  

the p r o p e r ty  o f  a p r o v in ce  is  a ss ig n ed  by s .  9 2 (5 )  and s .  109 

t o  the l e g i s la t u r e  o f  the p r o v in c e . ^

I t  ie  e v id e n t  th a t p r o v in c ia l  l e g i s l a t i o n  may a f f e c t  

a l i e n e ,  and i f  c a r e f u l l y  framed i t  may In  p r a c t ic e  impose d i s ­

a b i l i t i e s  on them. The p ro v in ce  is  g r a d u a lly  le a r n in g  the 

tech n iq u e  by making d i s t i n c t i o n  on the ground o f  ra ce  ra th e r  

than on th a t  o f  n a t i o n a l i t y ,  w hich  im p lie s  a l ie n a g e .  There­

f o r e  the p o s i t io n  o f  a B r i t i s h  s u b je c t  o f  the C hinese ra ce  in  

Canada is  f a r  le s s  se cu re  than that o f  a f o r e ig n e r  o f  the 

w h ite  o r  b le c k  r a c e s .  F u rth er, a d i s a b i l i t y  Imposed on 

C hinese a f f e c t s  e q u a lly  a l l  men and women o f  tine C hinese r e ce  

w hether th ey  are  by n a t i o n a l i t y  C h in ese , B r i t i s h  or  A m erican , 

and does  n o t  a f f e c t  a C hinese n a t io n a l o f  the A fr ic a n  r a c e .

( I l l )  The A u s tr a lia  C o n s t it u t io n  A c t , 1900 

The A ct  a ss ig n s  s p e c i f i c  s u b je c t  m atters to  th e  F ed era l 

p a rliam en t and the r e s id u e  o f  p o s s ib le  s u b je c t  m atters to  the 

S ta te  p a r lia m e n ts . The S ta te s  r e s e r v e  e mass o f  e x c lu s iv e  i

i 1 ) B rook s-B id  I s  ke and W hit t a l l .  L td , v .  A tto rn a y -G e n e rs l f o r  
B r it is h  Colum bia ( 1 9 2 i ) .  a .C . 45o .
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powers w hich ca n n ot be Invaded o r  in t e r fe r e d  w ith  by fe d e r a l  

a u t h o r i t y ,  and, in  a d d it io n ,  c e r t a in  co n cu rre n t  pow er*, as to  

m atters w ith in  the fe d e r a l  s p h e re , t o  pass laws n ot In c o n s is ­

te n t  w ith  fe d e r a l  l a w s . ^  By a . SI the F öd era l parliam ent 

s h a l l  have power to  «Bake lows f o r  the p e a ce , o rd e r  and good 

governm ent o f  the Conssonwealth w ith  r e s p e c t  to  (1 )  tra d e  and 

com m erce, ( x l x )  n a t u r a l is a t io n  and a l i e n s ,  (x x v l )  the p eop le  

o f  any ra ce  o th e r  than the a b o r ig in a l  ra ce  In any s t a t e ,  f o r  

whom i t  la deemed n e ce ssa ry  to  make s p e c ia l  la w s , and ( x x v i i )  

im m igration  and e m ig r a t io n . But the power* e x c lu s iv e ly  

v e s te d  in  the F ed era l P arliam ent by  a .  52 a re  c o n fin e d  t o

(1 )  the s e a t  o f  governm ent o f  the Coasnonwealth, ( i i )  m atters 

r e la t in g  to  any departm ent o f  the p u b lic  s e r v i c e ,  and ( l i i )  

o th e r  m atters d e c la re d  by the C o n s t itu t io n  to  be w ith in  the 

e x c lu s iv e  power o f  P a rlia m en t. Of the oon ou rren t p ow ert, 

the o n ly  r e s t r i c t i o n  on the com petence o f  th e  S ta te  t o  l e g i s ­

la t e  is  th a t  when a s t a t e  law la  in c o n s is t e n t  w ith  a law o f  

the Commonwealth, the l a t t e r  s h a l l  p r e v a i l  and the form er 

s h a l l  to  th e  e x te n t  o f  the ln e o n s ls te n o y  be  in v a lid  ( s .  1 0 9 ) .  

•The S ta te  is  to  r e t a in  e v e r y  power u n less  i t  is  e x p r e s s ly  

v e s te d  in  the F ed era l parliam en t o r  w ithdraw n from  th e S ta te  

( s .  1 0 7 ) .  Thus b o th  the s ta te s  snd the Commonwealth o f  

A u s t r a l is  a re  com petent to  pass any A ct d is c r im in a t in g  a g a in s t

iiu ick , L e g is la t iv e  Powers O f, the Commonwealth and the 
S ta te s  o f  A u s t r a lia  (1 9 1 9 ) , 269 .
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C hinese w ith ou t any q u e s t io n  o f  l t a  b e in g  u lt r a  v i r e s ,  u n less  

the A ct is  d is a llo w e d  by the Crown on p o l i t i c a l  g r o u n d s .{ 1 ^

( i v )  Tits South A fr ic a  A c t ,  1909

The t r a d i t i o n  o f  the B oer R e p u b lics  in  South A fr ic a  had 

been that th ere  sh ou ld  bo no e q u a l i t y  e i t h e r  in  S ta te  o r  in  

Church betw een the w h ite p eop le  and the c o lo u r e d  n a t iv e s .

Â8 f a r  back as 1799 the Dutch E ast In d ia  Company so lem n ly  

r e co r d e d  th at the d o c t r in e s  o f  é g a l i t é  and f r a t e r n i t é  o f  the 

F ren ch  R e v o lu t io n  were n ot a p p l ic a b le  to  the r e la t io n s  o f  

w h ite s  and b l a c k s . '  ‘  Tha c o n s t i t u t io n s  o f  the T ransvaal 

and Orange Free S ta te  v ig o r o u s ly  r e p u d ia te d  the id e a  o f  such  

t o l e r a t i o n . ^  This d o c t r in e  o f  r a c i a l  i n f e r i o r i t y  was ap ­

p l i e d  to  the trea tm en t o f  A s ia t i c s  when the Ind ian  p e o p le  

were in tro d u ce d  in t o  the Dark C o n tin e n t . B ein g  com prehend­

ed  in  the c a t e g o r ie s  o f  " A s ia t i c s "  and " c o lo u r e d  p e o p le " ,  

the C hinese are  s u b je c t  to  the same d is c r im in a t io n .

The p o s i t io n  o f  n a t iv e s ,  h ow ever, d i f f e r s  fu nd am en ta lly  

In  the Cape from  the r e s t  o f  South  A f r i c a .  In the C o n s t i­

t u t io n  o f  1852 the p r in c ip le  was ad op ted  th a t n a t iv e s  sh ou ld  

have the same p o l i t i c a l  r ig h t s  as the w h ite  men. The Caps

(1 )  The power o f  th e  Crown t o  d is a l lo w  an A ct o f  a s e l f -  
g o v e rn in g  Dominion has lo n g  been  o b s o le t e :  K e ith , The C o n s t i­
t u t io n a l  haw o f  the Br i t i s h  Dominions {1 9 5 3 ) ,  22 .

(2> South A fr ic a n  haw J o u rn a l, X X III (1 9 0 6 ) , 2 5 1 .

( 3 ) K e ith , R e sp o n s ib le  Government In the Dom inions (1 9 2 8 ) , 11, 
2 9 9 . Por the t e x t  o f  tne c o n s t i t u t io n s  se e  S y b e r s , South 
A fr ic a n  H is to r y . 1795-1910 (1 9 1 8 ).
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C olony th e r e fo r e  has been the l e a s t  a f f e c t e d  by c o lo u r  p re ­

ju d i c e .

Under the South A fr ic a  A ct , 1909, the fo u r  p ro v in ce s  s u r -  

. ren dered  m ost o f  t h e ir  pow ers. parliam ent s h a l l  have f u l l  

power t o  make laws f o r  th e  p ea ee , o rd e r  and good government 

o f  th e  Union (s*  5 9 ) .  The p r o v in c ia l  C ou n cils  r e ta in  the 

power to  make ord in a n ces  on a few s p e c i f i e d  s u b je c t s  and on 

a l l  o th e r  m atters w h ich , in  the o p in io n  o f  the G overnor- 

O en era l in  C o u n c il ,  a re  o f  a m erely  l o o a l  or  p r iv a te  nature 

in  the p r o v in ce  (a .  8 5 ) .  They may a ls o  recommend to  P a r lia - ' 

ment the p a s s in g  o f  any law r e la t in g  to  any m atter In r e s p e c t  

o f  which they are not com peten t to  make ord in a n ces  ( s .  8 7 ) .

The ord in a n ce  s h a l l  have e f f e c t  in  and f o r  the p ro v in ce  as 

lo n g  and as f a r  o n ly  as i t  is  n ot repugnant to  any A ct o f  

p a rlia m en t (a .  8 6 ) .  But a l l  laws in  f o r c e  in  the s e v e r a l 

c o lo n ie s  a t  the e s ta b lish m e n t o f  th e  Union s h a l l  co n t in u e  in  

f o r c e  u n t i l  r e p e a le d  o r  amended by P arlia m en t, or  by the Pro­

v i n c i a l  C o u n cils  in  m atters in  re a p co t  o f  w hich the power to  

make o rd in a n ces  la  r e s e r v e d  or  d e le g a te d  t o  them (a .  1 3 5 ) .

The o o n t r o l  and a d m in is tra t io n  o f  n a t iv e  a f f a i r s  and o f  

m attors  s p e c i a l l y  o r  d i f f e r e n t i a l l y  a f f e c t i n g  A s ia t ic s  through­

ou t th e  Union « h a l l  v e a t  in  the G overn or-G en era l in  C ou n oil

i 3-) "The Cape waa the m otherland o f  the M alays. Dutoh was 
t h e ir  m other ton g u e . They had been  l i v i n g  w ith  the Dutch 
from  the v e ry  f i r s t  and la r g e ly  i n i t i a t e d  them in  t h e ir  ways 
o f  l i f e .  How co u ld  the Government o f  the Cape C olony l e g i s ­
la t e  a g a in s t  the M alays?” Gandhi, S atyagraha in  sou th  A fr ic a
(1 9 2 8 ) , 6 0 . ------ ------------------------------
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(a . 1 4 7 ) .  Ho s p e c ia l  gu arantee o r  p r o t e o t lo n  la  g iv en  to  

any p erson  on grounds o f  n a t i o n a l i t y  o r  r a c e ,  and the p r o v i­

s io n s  o f  s .  147 have been h e ld  n o t  t o  p re c lu d e  the l e g i s l a ­

tu res  from  p a ssin g  laws a f f e o t l n g  the A s ia t ic s  becau se  ” l t
« ( 1 )d e a ls  o n ly  w ith  e x e c u t iv e  power and n ot l e g i s l a t i v e  a o t io n .

I t  Is  q u ite  p o s s ib le  f o r  an A s ia t ic  to  f in d  that he has no 

r e d r e s s  a g a in s t  what seems to  him v e ry  u n fa ir  trea tm en t. The 

o n ly  r e l i e f  in  the A ct is  the p r o v is io n  th at In the nom ination  

o f  the e ig h t  se n a to rs  by  tho G o v o rn o r -Q e n e ra l, o n e -h a l f  o f  

t h e ir  number s h a l l  be s e le c t e d  m ain ly  on the ground o f  th e ir  

thorough  a cq u a in ta n ce  w ith  the rea son a b le  wants and w ith es  o f  

the c o lo u r e d  ra ce s  in  South A fr ic a  (a .  2 4 ) .  The Cape o f  

Good Hope is  a b le  to  p r o t e c t  the p o l i t i c a l  r ig h t s  o f  i t s  

c o lo u r e d  p eop le  by  the in s e r t io n  in  the A ct o f  a s e c t io n  

w h ich  p ro v id e s  that a lth ou g h  P arliam ent may p r e s c r ib e  the 

q u a l i f i c a t i o n s  o f  v o te r s  f o r  the e l e c t i o n  o f  members o f  the 

House o f  A ssem bly, no such law s h a l l  d i s q u a l i f y  any p erson  

who, under the laws e x i s t in g  a t  the e a ta b lish m e n t o f  the U nion, 

i s  ca p a b le  o f  b e in g  r e g is t e r e d  as a v o t e r ,  from  b e in g  s o  r e ­

g is t e r e d  in  the s a id  p r o v in ce  b y  rea son  o f  h is  ra ce  o r  c o lo u r  

o n l y .  such  a B i l l  oan o n ly  be passed  by b o th  Houses o f  

p a rlia m en t s i t t i n g  t o g e th e r  and by a v o te  o f  n o t le s s  than 

tw o -th ir d s  o f  the t o t a l  number o f  b o th  Houses ( s .  3 8 ( 1 ) ) .

S in ce  the Cape o c cu p ie s  more than o n e -th ir d  o f  the s e a ts  in

^  M in is te r  o f  p osts  and T elegrap hs v .  ivasool (1934) A .D . 16 7 .
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p a r lia m e n t, no such B i l l  oan be passed  w ith ou t i t s  ex p ress
f i  jc o n s e n t . '¡The c o lo u r e d  ra ce s  are  fu r t h e r  p r o te c te d  by the

p r o v is io n  th a t  no p erson  who, a t  the p a ss in g  o f  such law 

(p r e s c r ib in g  q u a l i f i c a t i o n s  o f  v o t e r s  f o r  the e l e c t i o n  o f  

members o f  the House o f  A ssem bly ), is  r e g ia t e r e d  as a v o t e r  

in  any p r o v in c e , s h a l l  bo d i s q u a l i f i e d  by re a so n  o n ly  o f  ra ce  

o r  c o lo u r  ( a .  3 5 ( 2 ) ) .

(v )  Dominion L e g is la t io n  and the s t a t u t e  o f 
W estm in ster , 1931

Ihe c o n s t i t u t i o n  o f  the B r it is h  Empire underwent fu nda­

m ental changes by the enactm ent o f  t h is  S ta tu te ,  under w hich 

the p a rlia m en t o f  the U nited  Kingdom is  reduced  to  a p o s i t io n  

o f  e q u a l i t y  w ith  that o f  the D om inions. Ko A ct o f  the form er 

w i l l  now extend to  any o f  the Dom inions u n less  by i t s  re q u e s t  

and co n se n t  ( s .  4 ) .  The C o lo n ia l  Laws V a l id i t y  A c t ,  1865, 

s h a l l  no lo n g e r  ap p ly  to  any law made by th e  Dominions a f t e r  

the commencament o f  the S ta t u t e .  Nor s h a l l  any such law be 

v o id  or in o p e r a t iv e  on the ground th a t i t  i s  repugnant to  the 

laws o f  England ( s ,  2 ) .

But the c o n s t i t u t i o n a l  p o s i t i o n  as between the Dom inion 

and i t s  c o n s t i t u e n t  u n its  i s  n ot ch an ged . I t  i s  e x p r e s s ly  

p ro v id e d  that powers c o n fe r r e d  by the B r it is h  North America (*)

( * )  B igh t s e n a to rs  each  s h a l l  be nom inated by the G overn or- 
G eneral and e le c t e d  by the fo u r  p ro v in ce s  r e s p e c t iv e ly ,  making 
a t o t a l  o f  40 ( s .  2 4 ) .  In  the House o f  A ssem bly, the Gape 
i s  a l l o t t e d  51 s e a t s ,  N atal 17 , T ran svaa l 3 6 , and the orange 
P ree S ta te  17 , t o t a l l i n g  121 ( s .  3 3 ) .
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A ct upon the P arliam ent o f  Canada o r  upon the p r o v in c ia l  l e g i s ­

la tu r e s  s h a l l  be r e s t r i c t e d  to  the enactm ent o f  laws in r e l a ­

t io n  t o  m atters w ith in  the com petence o f  P arliam ent o r  any o f  

the l e g i s la t u r e s  o f  the p ro v in ce s  ( s .  7 ) .  Nor does the S ta ­

tu te  a u th o r is e  the P arliam ent o f  A u s t r a l ia  to  make laws on any 

m atter w ith in  the a u th o r ity  o f  the S ta te s  n ot b e in g  a m atter 

w ith in  the a u th o r ity  o f  the P arliam ent or Government o f  the 

Commonwealth ( s .  9 ) .  A lthou gh  th e re  i s  no c la u s e  sa fe g u a rd in g  

the C o n s t itu t io n  o f  the Union o f  South A f r i c a ,  i t  is  un derstood  

th at the l e g i s l a t i o n  " w i l l  in  no way d e ro g a te  from  the en tre n ch ­

ed p r o v is io n s  o f  the South A fr ic a  A c t . "  ^

may he »4«ted a&aiitis* tab!%| ordtsrs l e e 3*4 by tb® l o c a l  & < w s iw
3 .  The French  C o lo n ia l  C o n s t i t u t io n . -  In the stu d y  o f

the French c o l o n i a l  system  two problem s w i l l  p resen t them selves 

a t  th e  o u t s e t .  F i r s t ,  where the s e a t  o f  l e g i s l a t i v e  a u th o r i­

ty  in  c o l o n i a l  governm ent a c t u a l ly  l i e s ,  and s e c o n d ly , how fa r  

the v a l i d i t y  and a p p l i c a b i l i t y  o f  m e tro p o lita n  laws extends to  

the c o l o n i e s .  The C o n s t itu t io n  o f  1852 h ad , by  A r t i c l e  26 , 

empowered the Senate to  r e g u la te  by sen a tu s  c o n s u lt  the whole

c o l o n i a l  o r g a n is a t io n .  A c c o r d in g ly , two Senatus c o n s u l t s ^*
were p a ssed , on 3 May, 1854 , and 4 J u ly , 1866, fo rm in g  the

.  -fe .Ml *  -fet» <  ** f  .*.--■«* v -  -a -'j-t Mk ■$. .. ^  . c -it* . *«, v.- t, s. m----- - . . . .

(*■) C f .  W heare, The S ta tu te  o f  W estm in ster . 1931 (1 9 3 3 ) , Ch. V I, 
"The P a r t ic u la r  A p p lic a t io n  o f  the s ta tu te  t o  each  D om in ion".

I n s t i t u t  C o lo n ia l  I n t e r n a t io n a l ,  L o is  organ iqu es  des C o lo ­
n ie s  (1 9 0 6 ) , I I ,  137.
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b a s is  o f  the o o lo n ia l  c o n s t i t u t i o n ,  the e s s e n t ia l s  o f  w hich 

a re  s t i l l  in  f o r c e .  The fions tus o o n s u lt  o f  1654 d iv id e d  the 

c o lo n ie s  In to  two c la s s e s  -  the " o ld  c o lo n i e s "  o f  M artin iq u e , 

Guadeloupe and R éun ion , and the " o th e r  c o l o n i e s " ,  the form er 

b e in g  p la ced  under a more p r iv i le g e d  rég im e . In p r in c i p le ,  

the o ld  c o lo n ie s  were govern ed  by s im p le  d e cre e  o f  the e x e cu - 

t iv e  a u t h o r i t y ,  bu t f o r  the more Im portant m atters the C ou n cil 

o f  S t a t e ,  the 3enate and the L e g is la tu r e  would r e s p e c t iv e ly  

In te rv e n e . s u b je c t  m atters were enum erated under d i f f e r e n t  

c a t e g o r ie s  w hich  had to  be d e a lt  w ith  e i t h e r  ty  d e cre e s  o f  

the C o u n c il ,  or  by  Senstus c o n s u l t s ,  o r  by la w s . To these 

may be added a d m in is tra t iv e  o rd e rs  is su e d  by the l o o s l  govern or  

f o r  the e x e c u t io n  o f  the p r in c ip a l  l e g i s l a t i o n  and the regu ­

la t i o n  o f  a d m in is tra t io n  and p o l i c e .  The bu lk  o f  l e g i s l a t i o n  

in  th e se  c o lo n ie s  b e in g  by laws in  one form  or a n o th e r , they 

were known as c o lo n ie s  under the law ré g im e . F or the o th er  

c o l o n i e s ,  the Senatua c o n s u lt  o f  1654 had p ro v id e d  by A r t i c l e  

18 th at l e g i s l a t i o n  sh ou ld  be In the form  o f  Im p eria l d e o r e e s . 

Henoe they  were term ed c o lo n ie s  under the d eoree  rég im e . The 

c l a s s i f i c a t i o n  waa made under the T h ird  Em pire, when the a c q u i­

s i t i o n  o f  the more d e v e lo p e d  c o lo n ie s  was n ot a n t i c ip a t e d .

The d i v i s i o n  o f  power to  be e x e r c is e d  by the d i f f e r e n t  a u th o r i­

t i e s  was a ls o  a r b i t r a r y . ^  But in  view  o f  the c o n s t i t u t i o n a l

( 1 ) c f .  R o b e rta , H is to ry  o f  Frenoh C o lo n ia l  p o l i c y .  1670-1025
(1 9 2 9 ) , I ,  150.



and o rg a n ic  c h a r a c te r  o f  the sen atu s c o n s u l t ,  the sph eres a l ­

l o t t e d  by i t  to  the le g ie la tu r ©  co u ld  n ot be touched by the 

e x e c u t iv e ,  and v ic e  v e r s a . I t  was n ot u n t i l  the e s t a b l i s h ­

ment o f  the th ir d  R e p u b lic  th a t  the French Parliam ent resumed 

f u l l  power in  m atters o f  c o l o n i a l  l e g i s l a t i o n .

The d ow n fa ll o f  th e  C o n s t itu t io n  o f  1852 would have been 

accom panied by the a b ro g a t io n  o f  the Senatus c o n s u l t s ,  from  

w hich had been d e r iv e d  the a u th o r ity  o f  d e le g a te d  l e g i s l a ­

t i o n .  But the R e p u b lica n s , hav in g  f a i l e d  t o  p ro v id e  f o r  the 

c o lo n ie s  in  t h e ir  C o n s t it u t io n , had to  ap p ly  the o ld  laws in  

regard  to  th is  s u b je c t .  However, they were 'd e c o n s t i t u t io n -  

a l i s e d "  and reduced  to  the p o s i t i o n  o ccu p ie d  by an o rd in a ry  

law b e fo r e  1870. N a tu ra lly , an Act o f  the Im p eria l sen a te  

c o u ld  n ot bo taken  t o  have any b in d in g  f o r c e  upon a R epu blican  

assem b ly . The Chambers t o -d a y  may l e g i s l a t e  on a l l  p o in ts  

w hich were n o t  a s c r ib e d  to the l e g i s l a t i v e  power by  the 

Senatus c o n s u lt  o f  1854 . A l l  m atters f o r  w hich a senatus 

c o n s u lt  w ould be n e c e s s a r y  as s t ip u la t e d  In A r t i c le  3 are  

r e g u la te d  by la w .^ 1  ̂ a law can  a ls o  do what fo rm e r ly  was 

done b y  a d e c r e e . T h is power a l s o  exten d s  to  c o lo n ie s  under 

the d e c re e  ré g im e . By means o f  an ex p ress  p r o v is io n  in  the 

t e x t ,  c e r t a in  laws w i l l  be made a p p lic a b le  In th ese  c o lo n ie s

i 1 ) F ra n ço is  and liar l o i ,  L é g is la t io n  c o lo n ia le  (1 9 2 9 ) , 91 .

(2 )  G ir a u lt ,  p r in c ip e s  de C o lo n is a t io n ,  e t  de L é g is la t io n  
c o l o n i a l e . I I  (1 9 2 9 ), 11 .



a lth ou g h  g e n e r a lly  th ey  a h a ll  co n t in u e  to  be governed by e x e ­

c u t iv e  d e o r e e a .^ ^

The e x te n s io n  o f  the domain o f  laws w i l l  l im i t  the f i e l d  

o f  a p p l i c a t io n  o f  the d e c r e e s ,  the E x ecu tiv e  h avin g  no r ig h t  

t o  r e g u la te  any m atter upon v h lo h  the L e g is la tu re  has once 

p r o n o u n c e d . ■ The L e g is la tu re  may a le o  p ro v id e  that c e r ­

t a in  lava  s h a l l  n o t  be a p p lie d  to  c e r t a in  c o l o n i e s ,  and thus 

t i e  the hand« o f  the E x e cu t iv e . But as a m atter o f  p r a c t i c e ,  

the Chambers I n t e r fe r e  on very  ra re  o c c a s io n s  o n ly  w ith  c o l o ­

n ia l  m a tte r s . L e g is la t io n  by e x e c u t iv e  d e c re e  is  the common­

e s t  m ethod. I t s  a u th o r ity  w i l l  a l s o  o o v e r  the l e g i s l a t i o n  

o f  o o u n tr le s  under Frenoh p r o t e c t io n ,  whicn a re  a s s im ila te d  

t o  o o lo n le e  under the d e c re e  regim e in  s p i t e  o f  the fundamen­

t a l  d ia o re p a n o y  between an annexed t e r r i t o r y  and a p r o t e c ­

t o r a t e .  The l e g a l i t y  o f  th is  has been j u d i c i a l l y  approved 

because the E x e c u t iv e , h avin g  been a u th o r is e d  t o  r a t i f y  and 

c a r r y  out the d i f f e r e n t  t r e a t ie s  o f  p r o t e c t io n ,  has th ereb y  

a cq u ire d  s u f f i c i e n t  power to  l e g i s l a t e  by d e cre e  f o r  these 

c o u n t r i e s . a d e c re e  i s  param ount, s u b je c t  to  the Senatus 

c o n s u lt  o f  1354. i t  must n o t  tou ch  m atters co n ce rn in g  3 ta te

P e t i t ,  O rg a n isa t io n  des C o lo n ie s  f r a n ç a is e s  (1 8 9 4 -5 ) ,  I ,
105 .

G ir a u lt ,  p r in c ip e s  de C o lo n is a t io n  e t  de L é g is la t io n  
c o l o n i a l e ,  I I  (1 9 2 9 ), 18 .

<3) Ibid., I (1922), 193.
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f in a n c e s ,  and the c o n s t i t u t io n s  must a l s o  be o b se rv e d . The 

p re se n t  p o s i t i o n  o f  o o l o n l s l  ju r i s  prut! ence in  th e o ry  is  that 

the French parliam en t can and does  l e g i s l a t e  f o r  the oo lon ieB  

on a l l  m a tte r s . In r e a l i t y ,  a l l  c o l o n i a l  l e g i s l a t i o n  not 

f a l l i n g  w ith in  the s p e c i f i c  f i e l d  wtaioh r e q u ire s  the s a n c t io n  

o f  the Chambers la  v e s te d  in  the e x e c u t iv e  power. The a c tu a l 

l e g i s l a t o r  f o r  a French o o lo n y  is  th e r e fo r e  not P arliam ent 

but the P re s id e n t  o f  the R e p u b lic .

The v a l i d i t y  and a p p l i c a b i l i t y  in  the c o lo n y  o f  m etro­

p o l i t a n  laws and d e cre e s  p re se n ts  sn anomalous p o s i t i o n .  In 

s p i t e  o f  the h ig h e s t  a u th o r i ty ,  they a re  n ot e n fo r c e a b le  in  

the o o lo n ia l  em p ire . a a p o d a l  p rom u lga tion  by the l o c a l  

a u t h o r i t ie s  la  alw ays r e q u ir e d . Three ca ses  msy be d i s t i n ­

g u is h e d . F or laws n ot e x p r e s s ly  d e e la re d  to  be a p p l ic a b le  

t o  the c o l o n i e s ,  a d ou b le  p rom u lga tion  la  n e c e s s a r y . A 

d e c r e e , in  the f i r s t  p la c e ,  Is r e q u ire d  to  re n d e r  the law 

a p p lic a b le  to  the c o lo n y ,  and th is  la  fo l lo w e d  by an Order o f  

the c o l o n i a l  g ov ern or  prom u lga tin g  the law and the d e c r e e .

F or  laws a p e c i a l l y  made f o r ,  o r  e x p r e s s ly  d e c la re d  a p p lic a b le  

t o ,  the c o l o n i e s ,  an Order o f  th e  g ov ern or  w i l l  s u f f i c e .

In  the oase  o f  d e c r e e s ,  on o rd e r  o f  p rom u lgation  c o n s t i t u t e s  

the fo r m a lit y  r e q u ire d  f o r  t h e ir  o p e r a t i o n . ^

S in ce  laws and d e cre e s  can n ot come in t o  f o r c e  in  d e fa u lt  

i 7** v . v>v ;  -*> ■,<> p  * .x * •$; t- $1$ Ijh £ tH 1 % 1

(1 )  F ra n co is  and K a r io l ,  L e g is la t io n  o o lo n la le  (1 0 2 9 ) , 9 4 .



26.

o f  a p rom u lga tion  o r d e r , a c o l o n i a l  g ov ern or  en joy s  g re a t  

l a t i t u d e ,  and no tim e l i m i t  b e in g  f i x e d ,  he may d e la y  i n d e f i ­

n i t e l y  the o p e r a t io n  o f  aueh law* and d e o r e e a . The remedy 

l i e s ,  how ever, w ith  the C o lo n ia l  M in is te r , who may g iv e  

o rd e rs  to  the g ov ern or  t o  w hich  he must a c c e d e . The govern or 

can n ot prom ulgate any law or  d e cre e  in  the c o lo n y  e x c e p t  upon 

the d i r e c t i o n  o f  the Head o f  the s t a t e  or o f  the L e g is la tu r e ,  

and, l ik e  the Head o f  the S ta te  h im s e lf ,  he may n o t  m od ify  

the t e x t .  The E x ecu tiv e  may d e c la r e  any law a p p lic a b le  to  

the c o lo n y ,  o r  withdraw i t  by  an oth er d e c r e e , in  the absenco 

o f  a s p e c ia l  p r o v is io n  in  the s t a t u t e .  The m o d if i c a t io n  o f  

any law whioh has been made a p p lic a b le  to  a c o lo n y  s h a l l  n ot 

come in to  f o r c e  o f  I ts  own a c c o r d . The o r ig in a l  t e x t ,  

though a b rog a ted  in  the home la n d , remains in  f u l l  v ig o u r  In 

the c o l o n i e s B u t  a prom ulgated law r e fe r r in g  e x p l i c i t l y  

t o  c e r t a in  a r t i c l e s  o f  a fo rm er  law whioh had n o t  been p ro ­

m u lga ted , w i l l  re n d e r  them a p p lic a b le  In th e  o o lo n y .* * 2 ^

How f a r  French l e g i s l a t i o n  w i l l  extend  to  a c o lo n y  new ly 

annexed to  the c o l o n i a l  domain la  o b s c u r e . In g e n e r a l, I f  

i t  Is annexed out o f  a p o r t io n  o f  t e r r i t o r y  a d ja o e n t  t o  a 

prench  c o lo n y  by the mere rem oval o f  the f r o n t i e r ,  the l e g i s ­

la t i o n  in  f o r c e  in  the c o lo n y  w i l l  be a p p l i c a b le .  I f  the

( * )  Q irm u lt, P r ln c lp e a  do o o lo n la a t lo n  e t  de L e g is la t io n  
c o l o n i a l s . I I  (1929 ),' I S .”

(2 )  F ra n co is  and K a r io l ,  L e g is la t io n  c o l o n i a l s  (1 9 2 9 ) , 95 .
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an n exa tion  if» «o  e x te n s iv e  an to  amount to  tha c r e a t io n  o f  a 

new c o lo n y ,  tha ta k in g  p o s s e s s io n  o f  the land does n o t  a u to ­

m a t ic a l ly  b r in g  French l e g i s l a t i o n  in t o  f o r c e . ^  The case  

o f  M adagascar la h a rd ly  r e c o n c i la b le  w ith  th is  p r in c ip le *  By 

the law o f  1896 the is la n d  was d e c la r e d  a Preneh c o lo n y ,  and 

the C ourts ru le d  that a l l  French  laws were a p p lic a b le  t o  i t  

w ith o u t  s p e c ia l  p rom u lg a tion . 1 This is  in com p a tib le  w ith  

the fundam ental p r in c ip le  o f  French c o l o n i a l  l e g i s l a t i o n ,  and 

fu r n is h e s  a b a s is  f o r  c r i t i c i s m  o f  the v e r i t a b le  anarchy o f  

the l e g i s l a t i v e  s t a t u s .

4 . The C o n s t itu t io n  o f  the Dutch E ast In d ie s * «  In the 

C o n s t it u t io n  o f  the N etherlands o f  1818, the supreme g overn ­

ment o f  the c o lo n ie s  and p o s s e s s io n s  wns v e s te d  e x c lu s iv e ly  

in  the s o v e r e ig n . ^  This p r o v is io n  was in te r p r e t e d  as c o n ­

n o t in g  e n t ir e  freedom  from  l e g i s l a t i v e  in t e r fe r e n c e ,  and the 

e x e c u t iv e  had e n jo y e d  u n lim ite d  a u th o r ity  in  c o l o n i a l  a f f a i r s *  

The in t e r p r e t a t io n  was a fte rw a rd s  a tta ck e d  and th is  e x e r c i s e  

o f  power a l le g e d  to  be u l t r a  v i r e s , i t  b e in g  argued th a t  tha 

c o n s t i t u t i o n  c o n fe r r e d  upon the King e x c lu s iv e  power ov e r

( ! )  F ra n ço is  and M e r lo l, l e g i s l a t i o n  c o lo n i a le  (1 9 2 9 ) , 9 8 .

( 2 ) G ir a u lt ,  Prin c ip e s  de C o lo n is a t io n  e t  de lé g i s  la t i o n  c o l ­
o n i a l e , I I  (1 9 2 9 ) , 26 .

(3 )  F or p r o v is io n s  o f  the e a r ly  Dutch C o n s t itu t io n s  in  r e s p e c t  
t o  the c o lo n ie s  see  P u r n iv a l l ,  An I n tr o d u c t io n  to  the H isto ry  
o f  N etherlands In d ia , 16Q2-1836 (1 9 5 * ) ,  6 0 .
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a d m in is tra t io n  o n ly , and n ot o v e r  l e g i s l a t i o n .  *1  ̂ But i t  

was n ot u n t i l  the a d o p tio n  o f  th e  C o n s t itu t io n  o f  1646 th at 

the power t o  e n a ct  fundam ental laws f o r  the c o lo n ie s  was 

con ced ed  to  the L e g is la t u r e .  In pursuance o f  t h is  power 

the Government h o t  f o r  M otherlands In d ia , commonly known as 

the Dutch East I n d ie s ,  was passed  in  1654 by the S ta te s »  

G e n e ra l, w hloh l e f t ,  h ow ever, the r e g u la t io n  o f  moat s u b je c t s  

to  the Crown and gave i t s e l f  the r ig h t  to  l e g i s l a t e  o n ly  in  

e x c e p t io n a l  c a s e s . ^  C o lo n ia l  enactm ents were t o  be e it h e r  

in  th e  form  o f  law , o r  r o y a l  d e c r e e , or o rd in a n ce . The 

G overn or-G en era l c o u ld  r e g u la te  any q u e s t io n  which had n ot 

been  or m ight n ot be d e a lt  w ith  by law , o r  whloh had n o t  been  

s e t t l e d  by r o y a l  d e c r e e ,  or w hich was not re se rv e d  to  the 

Crown ( A r t i c l e  2 0 j .

S ig n i f i c a n t  changes in  the c o l o n i a l  system  were made by 

the new Dutch C o n s t itu t io n  o f  1 9 2 2 .^  The E ast In d ian  C olony 

i s  e le v a te d  t o  the s ta tu s  o f  I n t e g r a l  t e r r i t o r y  o f  the N ether­

la n d s , tho e x p r e s s io n  " c o lo n ie s  end p o s s e s s io n s '’ b e in g  d e le te d  

from  the C o n s t i t u t io n .  Over i t ,  the K ing s h a l l  have supreme 

pow er, but the d i s t i n c t i o n  betw een a d m in is tra t io n  and l e g i s ­

la t i o n  i s  m a in ta in ed . The G overn or-G en era l a cq u ire *  an

( D  Vandenboach, The putch K ast In d lea  (1 9 3 3 ) , 6 1 .

(2 )  seo  the Government Aot (K eg eerin gs-R eg lem en t o r  R . h . )  o f  
2 fe p to m b e r , 1854 j B ib lio th è q u e  C o lo n ia le  in t e r n a t io n a le ,  
L o is  o rgan iqu es  des C o lo n ie s  (1 9 0 6 ) , I I I ,  147 .

(3 )  s t a t e  Papera, 116 , 863 .
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independent ephere o f  a u t h o r i t y ,  w h ile  the Crown i t  v e t te d  

w ith  s p e c i f i e d  powers ( A r t i c l e  60 )*  L e g is la t iv e  autonomy to  

a la r g e  e x te n t  is  a ls o  gran ted  t o  the I n d ie s .  The fram ework 

o f  the c o n s t i t u t io n  s h a l l  be e s t a b l is h e d  by law ; o th e r  sub­

j e c t s  s h a l l  be r e g u la te d  by  law as so o n  as such  r e g u la t io n  

appears t o  be r e q u ir e d . save on m atters exo lu d ed  from  t h e ir  

com petence by law , the l o c a l  r e p r e s e n ta t iv e  body s h a l l  be 

c o n s u lt e d , in  a manner t o  be re g u la te d  by law (A r t i c l e  6 1 ) .  

F u rth e r , the r e g u la t io n  o f  in te r n a l  a f f a i r s  s h a l l  be l e f t  

e n t i r e l y  t o  th e  l o c a l  l e g i s l a t u r e ,  e x ce p t  o e r t a in  e p e o la l  

m atters r e se rv e d  to the K in g . F in a l ly ,  laws onaoted  a t The 

Hague aha11 n ot bs b in d in g  f o r  N etherlands In d ia  s x o e p t  in  

so  f a r  aa may be e x p r e s a ly  p ro v id e d  ( A r t i c l e  1 8 3 ) .

I t  ahould  n o t  be ta k en , how ever, th a t under the new c o n ­

s t i t u t i o n  N etherlands In d ia  haa attained the s o - c a l l e d  re sp o n ­

s i b l e  government o r  Dominion a ta tu a  in  the B r i t i s h  c o n s t i t u ­

t i o n .  The re in s  o f  g e n e ra l a d m in is tra t io n  are  in  the hands 

o f  th e  G ov ern or-O en era l, whose ten u re  o f  o f f l o e  depends upon 

the r o y s l  p le a s u r e . The S ta te s -O e n e ra l r e ta in s  a perm anent 

suprem acy In the power t o  make laws f o r  the e o n s t l t u t io n  o f  

the c o lo n y  and the d i s t r i b u t i o n  o f  powers to  be e x e r c is e d  by 

the l o c a l  o r  by  the m e tr o p o lita n  a u t h o r i t y .  i t  may l ik e w is e  

l e g i s l a t e  whenever e x p e d ie n cy  demands. Sven in  the f i e l d  o f  

in te r n a l  a f f a i r s ,  o rd in a n ces  made by th e  l o c a l  organ o r  the 

Volksra& d o f  the E ast In d ie s  may be suspended by the Crown. 

They a re  a l s o  l i a b l e  t o  be a n n u lle d  by an A ct o f  th e  S t a t e s -
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Genera Ion  the ground o f  t h e ir  toeing co n tra ry  to  the c o n s t i t u ­

t i o n ,  t o  le w , or  t o  the p u b lic  in t e r e s t  (A r t i c l e  6 2 ) .  But - 

in  view  o f  the d i r e c t  a d m in is tra t iv e  c o n t r o l  under w hich  the 

In d ie s  had p r e v io u s ly  oeen p la c e d , an amendment to  th is  e f f e c t  

la  c e r t a in ly  a rem arkable s te p  in  the d i r e c t i o n  o f  d e ce n tra ­

l i s a t i o n  In the Dutch c o l o n i a l  system .

The E ast Ind ian  Government A ot was co n se q u e n tly  brought 

in t o  c o n fo r m ity  w ith  the r e v is e d  C o n s t it u t io n . A new co n ­

s t i t u t i o n  A c t / 1  ̂ prom ulgated on 13 J u ly , 1925, is  now the 

o r g a n ic  law o f  the I n d ie s .  The G overn or-G en era l has a l l  

power e x c e p t  th a t  r e s e r v e d  to  th e  crow n , whose a u th o r ity  to  

l e g i s l a t e  is  now c o n fin e d  t o  such  s u b je c t s  and In auch ca ses  

as th e  law s p e c i a l l y  d e le g a te s  to  i t ,  and he may is s u e  g overn ­

ment r e g u la t io n s  c o n ta in in g  g e n e ra l r u le s  f o r  the e x e o u t io n  

o f  la w s , g e n e ra l a d a ln ia t r a t iv o  m easures, and ord in an ces  ( a .  

6 1 )*  He s h a l l  seek  the a d v ice  o r  co n se n t o f  the C o u n cil o f  

In d ia  on a l l  m atters o f  g e n e ra l or s p o c ia l  in t e r e s t  ( s .  2 2 ) .

Aot in g  in  agreem ent w ith  th e  V o lk sra a d , he may is s u e  o r d in ­

ances to  r e g u la te  (a )  m atter»  co n ce rn in g  in te r n a l  a f f a i r s  o f  

N etherlands In d ia , and (b )  o th e r  m atters w hieh , In a ccord a n ce  

w ith  a law o r  g e n e ra l a d m in is tra t iv e  m easure, a re  to  be re g u ­

la te d  by o rd in a n ce  ( a .  8 2 ) .  A g e n e ra l a d m in is tra t iv e  measure 

may r e g u la t e ,  In te r  a l i a , a l l  m atters th at co n ce rn  (a )  t r e a ­

t i e s  and agreem ents con clu d ed  w ith  f o r e ig n  powers and the

For the Dutoh and French te x ts  o f  the C o n s t itu t io n  (Indlaebe 
S ta a ta r e g e lin g  or  I .  s . )  see  L ola  orE anlaues des c o lo n ie s  
(1 9 2 7 ) , 2 4 1 . An E nglish  t r a n s la t io n  la  t o  be found In S ta tP  
P a p ers . 123 , 949 .
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r ig h to  and o b l ig a t io n s  in  g e n e ra l r e s u lt in g  from in te r n a t io n ­

a l  law , and (b )  the d e fen ce  o f  the t e r r i t o r y  o f  K etherlanda 

In d ia  ( e .  9 1 ) .  An o rd in a n ce  may, in  urgent c ir cu m s ta n ce s , 

n ot o n ly  supplem ent what ought to  be but has not been d e a lt  

w ith  by law or a d m in is tra t iv e  m easure, but may a l t o  suspend 

or m od ify  th ese  w h o lly  or In p a r t ,  s u b je c t  t o  l a t e r  r a t i f i c a ­

t io n  e i t h e r  by law or by  a d m in is tra t iv e  measure as the ca se  

may be ( s s . 9 2 , 9 3 ) ,

I t  w i l l  r e a d i ly  be seen  from  the p ro v la io n s  o f  tne Dutch 

C o n s t itu t io n  and the E ast Ind ian  A ct th a t th e  c e n tr e  o f  g r a ­

v i t y  o f  Dutch c o l o n i a l  Ju risp ru d en ce  i s  a t  The Hague ra th e r  

than a t  b a ta v ia . The V o lk sra a d , though i t  has outgrown the 

m erely  c o n s u lt a t iv e  fu n c t io n  f i r s t  a cco rd e d  t o  i t  b y  the A ct 

o f  H ' 4» , c o n fin e s  i t s  a c t i v i t y  t o  p u re ly  in te r n a l  a f f a i r s ,  

the e x a c t  scope o f  w hich i t  is  d i f f i c u l t  to  d e f in e ,  and w i l l  

o n ly  become m a n ifes t  by g ra d u a l e v o lu t io n  and a f t e r  lo n g  

e x p e r ie n c e .
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Chapter XI.

CHINESE IBMIONATION IN THE UNITED STATES

5 . C hinese M ig ra tion  to  A m erica . -  The f i f t h  decade 

o f  the n in e teen th  ce n tu ry  saw E astern  n a tion *  b a t t e r in g  a t  

the d o o rs  o f  As la  and a ttem p tin g  to  g a in  ad m ission  in  o rd er  

to  c a r r y  on trade and com m erce. The r ig h t  o f  e x p a t r ia t io n  

was so lem n ly  d e c la re d  by Am erica to  be a n a tu ra l and in h eren t 

r ig h t  o f  a l l  p e o p le , in d isp e n sa b le  to  the enjoym ent o f  the 

r l(£ its  o f  l i f e ,  l i b e r t y  and the p u ra u lt o f  h a p p in e s s . The 

lo n g -c o n f in e d  p e o p le s  o f  the A s ia t ic  m ainland were persuaded  

to  m igrate  beyond the s e a s . T o -d a y , the s i t u a t io n  i s  r e ­

v e r s e d . The same w hite n a tio n s  a re  t r y in g  to  b o l t  t h e ir  own 

d oors  a g a in s t  the o r ie n t a l  s tra n g e rs  who are  en deavou ring  to  

r e tu rn  the c a l l .

The S in o-A m ericsn  r e l a t i o n ,  w h ich  had been  one o f  the 

m ost p e a c e fu l  and c o r d ia l  in  modern h i s t o r y ,  h a s , f o r  i t s  

l a s t  f i f t y  y e a r s , t o  be re co rd e d  w ith m ingled g r a t itu d e  and 

r e g r e t .  The U nited S ta te s  was as a ea lou s  t o  e x c lu d e  the

C hinese as aha had been to  in v i t e  them. A ft e r  a b r i e f  p e r io d
t.«ti * a > t & . % *&k  % t 

o f  fa v o u r , and a lm ost as soon  as the Burlingame T rea ty  had

been c o n c lu d e d , a n ti-C h in e a e  f e e l i n g  began to  make i t a e l f

f e l t  on the P a c i f i c  c o a s t . ^  A fte r  years o f  a g i t a t i o n ,  and

See C o o lid g e , C hinese Im m igration (1 9 1 0 ) .
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when the s i t u a t io n  was much aggravated  by p o l i t i c a l  e x p l o i t ­

in g  o f  the prob lem , C ongress f i n a l l y  took  a c t io n  and in  1876 

ap p o in ted  a J o in t  C on g ress ion a l Committee t o  in v e s t ig a te  

C hinese im m igration . A fte r  h e a r in g  a v a s t  amount o f  t e s t i ­

mony which was co n fu se d  and c o n f l i c t i n g ,  the Committee sub­

m itte d  the recom m endation th a t  “m easures be taken  by  the 

e x e c u t iv e  lo o k in g  toward a m o d if i c a t io n  o f  the e x i s t in g  

t r e a ty  w ith  China, c o n f in in g  i t  t o  s t r i c t l y  com m ercial pur­

p o s e s ! and that C ongress l e g i s l a t e  to  r e s t r a in  the g r e a t  

in f lu x  o f  A s ia t ic s  to  th is  c o u n tr y " , becou so  i t  thought "a 

du ty  is  ow ing t o  the P a c i f i c  s t a te s  and t e r r i t o r i e s  Which 

a re  s u f f e r in g  under the t e r r i b l e  s c o u r g e ."

But i t  was n ot u n t i l  the P r e s id e n t ia l  v e t o  o f  the F i f t e e n  

passenger#  A c t , f o r b id d in g  any v e s s e l  to b r in g  more than f i f ­

teen  C hinese to  the co u n try  a t  one tim e , th a t  China was asked 

to  a cced e  t o  the l i m i t a t i o n s .

The yea rs  th at fo l lo w e d  the t r e a ty  o f  1880 were marked 

by the enactm ent o f  a a e r ie s  o f  laws d es ig n ed  t o  e x c lu d e  

C h in ese . In pursuance o f  the t r e a t y ,  the p r o h ib it io n  o f  

C hinese im m igrants was c o n fin e d  to  la b o u r e r s , t u t  by s u c c e s ­

s iv e  Acts and as the r e s u l t  o f  a d m in is tra t iv e  and J u d ic ia l  

in t e r p r e t a t io n  over  a lo n g  p e r io d ,  a l l  C hinese a l ie n s  o u ts id e  

a few s p e c i f i c  c la s s e s  are now h e ld  in a d m is s ib le . The e x ­

c lu *  io n  la v s  have been  e n fo r c e d  t o  such  an e x te n t  th a t the

^  Senate R e p o r t ,  k o .  689 , 44th C o n g .,  2 d . S e e s .  1877.
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C hinese are  n ot t re a te d  ss  c i t i z e n s  o f  a f r i e n d ly  pow er, seek ­

in g  the b e n e f i t  o f  t r e a ty  r ig h t s ,  bu t as suapeetod  c r im in a ls ,  

w h ile  the exempt c la s s e s  c l e a r l y  e n t i t l e d  t o  r e s id e n c e  in  the 

c o u n try  do n ot r e c e iv e  the c o u r te s y  and c o n s id e r a t io n  due to  

them but are  look ed  upon ns o ffe n d e r s  and su sp e cts  and tre a te d  

as su ch . On one o c c a s io n  the C hinese M in iste r  P le n ip o te n ­

t ia r y  a c c r e d it e d  t o  W ashington was asked to  show h is  c re d e n ­

t i a l s  b e fo r e  bein g  a d m itte d . In 1904 the ¿ x o lu s io n  A cts 

ware d e c la r e d  to be in  f o r c e  i n d e f i n i t e l y ;  th is  was c o n tra ry  

to  the im m igration  t r e a t y ,  in  which tem porary p r o h ib it io n  

o n ly  was con tem p la ted . The h ig h  p r e r o g a t iv e  o f  s o v e r e ig n ty  

la  no d e fe n ce  to  a c l e a r  b rea ch  o f  in te r n a t io n a l  f a i t h  on the 

p a rt  o f  the U nited S ta te s .  To t h is  E x c lu s io n  Law the A ct 

o f  1924 has added s t i l l  more r e s t r i c t i o n s .  The C hinese as 

a n a t io n  b e g in  to  r e s e n t  n ot so  much the p r in c ip le  o f  e x c lu ­

s io n  as th e  manner and method o f  en forcem en t o f  the law , as 

w e l l  as the in v id io u s  d is c r im in a t io n  which t h e ir  b re th ren  

e x p e r ie n ce  in  the v e ry  " la n d  o f  the f r e e  and the home o f  the 

b r a v o " •

6 .  Ea r ly  A n ti-C h in e se  L e g is la t io n  in  the p a c i f i c  States. -

( i )  S ta te  L e g is la t io n

C hinese im m igration  in t o  the U nited 3 ta te s  began w ith  the 

d is c o v e r y  o f  g o ld  in  C a l i fo r n ia  in  1847. For the f i r s t  fo u r
• Sv Li K  >. V <■** • • ’ ■*** "'•.L-iSl '■* ■*5* /"Tf t* ;w v v  ! ,  *, l*. v ij- / , / '*  ; JJ r 4  «4**? *> ¿ i f *

yea rs  the number o f  im m igrants ie  estim a ted  t o  have reach ed  

te n  thousand . The census f o r  1880 r e c o r d s  that thare were
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105 ,465  Chinese in  the c o u n tr y , the m a jo r ity  b e in g  con cen ­

tra te d  on the P a c i f i c  c o a s t .  ^  At f i r s t ,  the C hinese were 

w elcom ed, p r a is e d , and c o n s id e re d  as in d isp e n sa b le  to  the 

developm ent o f  the in h o s p ita b le  and barren  la n d s . Pace an­

t ip a th y  was su b ord in a ted  to  in d u s t r ia l  n e c e s s i t y ,  and they 

were t r e a te d  in  a l l  r e s p e c t s  as e q u a ls . When the C hinese 

ga in ed  s tr e n g th  in  number and proved  s u c o e a s fu l  in m ining and 

o th e r  in d u s t r ie s ,  the w h ite w orkers began t o  com p la in  o f  t h e ir  

" in v i n c ib l e  c o m p e t it io n " .  Economic m otive  co u p le d  w ith  

c o lo u r  p r e ju d ic e  has been the c h i e f  cau se  o f  the C hinese e x -  

c lu s  ion movement. The P a c i f i c  S ta te s  and m u n ic ip a l it ie a  

s tr o v e  to  ou st the C h in ese , e i t h e r  by  heavy ta x a t io n  to  t h e ir  

d isa d v a n ta g e  o r  by  a s t a r v a t io n  p o l i o y ,  den yin g  them the 

r ig h t  t o  w ork. L a s t ly , came t h e ir  attem pts to  d is co u ra g e  or 

d im in ish  im m ig ra tion . Laws were en a cted  w ith  t h is  en d , o n ly  

to  be n u l l i f i e d  by  the C o u rts , S ta te  o r  F e d e r a l .  But t o -d a y , 

the m ost r a d i c a l  r e s o lu t io n s  o f  the famous a s n d - lo t  a g i t a -  

t i o n s '  have become r e a l i s e d ,  fu r n is h in g  a sharp  c o n t r a s t  

w ith  e a r ly  laws and J u d io ia l  c o n s t r u c t io n s .

(1 )  The census f o r  1930 shows th a t  th e re  were 7 4 ,9 5 4  C hinese
in  the United s t a t e s .  The p ro d u c t io n  o f  the d e c e n n ia l da ta  
w i l l  fu rn is h  an in t e r e s t in g  com p a rison : I860 -  3 4 ,9 3 3 ; 1870 -
6 3 ,1 9 9 ; 1890 -  1 0 7 ,4 8 8 ; 1900 -  8 9 ,8 6 3 ; 1910 -  7 1 ,5 3 1 ;
1920 -  6 1 ,6 3 9 .

(2 )  s o  c a l l e d  from  the w aste  sand p lo t s  in  San F ra n o is co  where 
the mob used t o  ga th er  and pass v i o l e n t  a n ti-C h in e s e  r e s o lu ­
t i o n s .  See B ry ce , The American Commonwealth (1 9 1 0 ) : I I ,  
"K earneyism  in  C a l i f o r n ia " .
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(a )  The M in ors ' L ice n ce  Tax 

The F ore ig n  M in ors ' Tax Law o f  C a l i fo r n ia »  f i r s t  passed  

In I8 6 0 , r e q u ire d  th ose  who were n o t  n a t iv e -b o r n  o i t i z e n s  and 

who had n ot a cq u ire d  c i t i z e n s h ip  t o  take ou t a l i c e n c e  b e fo r e  

commencing work In th e  m ines. F i r s t  n a tu r a lis e d  f o r e ig n e r s ,  

and la t e r  those who d e o la re d  t h e ir  I n te n t io n  to become n atu ­

r a l i s e d ,  were exempt from  the a p p l i c a t io n  o f  the Law, u n t i l  

the o n ly  ones rem ain ing  s u b je c t  to  the tax were the C h in ese .

The C ourt h e l d '1 ' th a t suoh a tax  was n o t  in  v i o l a t i o n  o f  the 

C o n s t it u t io n , os in  le v y in g  i t  the S ta te  e x e r c is e d  a power 

n o t  e x p r e s s ly  c o n fe r r e d  upon the F e d e ra l Governm ent, and th a t  

a f t e r  f o r e ig n e r s  had landed and m ingled  w ith  c i t i s e n e ,  they 

became s u b jo c t  to  ta x a t io n  by the S ta te  f o r  p o l i c e  pu rposes 

or  to  pay f o r  the governm ent which gave them p r o t e c t io n .

Xt a ls o  a s s e r te d  th a t  the Law was n o t  in  c o n f l i c t  w ith  the 

S ta te  C o n s t it u t io n  w hich  p ro v id e d  that ta x a t io n  s h a l l  be eq u a l 

end u n iform  th rou gh ou t the S t a t e ,  "as i t  r e fe r r e d  o n ly  t o  the 

p ro p e r ty  tax  and n o t  to  the a g g reg a te  t a x . ” S in ce  the adop­

t io n  o f  th e  F ou rteen th  Amendment to  the F ed era l C o n s t itu t io n  

and the assu ran ce  o f  the m o s t -fa v o u r e d -n a t io n  trea tm en t, such 

a s ta t u t o  would d o u b t le s s  be h e ld  u n c o n s t i t u t i o n a l . ^  I t  

i s  o f  l i t t l e  p r a c t i c a l  im portance t o -d a y ,  h ow ever, and, n ot 

h avin g  been  so  declaimed, s t i l l  sta n d s on the s ta tu te  b o o k s .

(1 )  P eople v .  H a g lee , 1 C a l. 238 ( I 8 6 0 ) .

( 2 ) M ears, R e s id e n t o r ie n t a ls  on the P a c i f i c  Coas t  (1 9 2 7 ) , 213 .
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in  Chapman v . Toy Long, * 1  ̂ c e r t a in  c la u s e s  in  the Con- 

a t i t u t i o n  o f  Oregon and a m ining r e g u la t io n  a u th o r ise d  by the 

s t a t e »  p r o h ib it in g  C hinese fro®  w ork in g  in  a m ining o la im  f o r  

them selves o r  f o r  o t h e r s ,  were h e ld  v o id  as in  d i r e c t  c o n ­

f l i c t  w ith  the m o s t -fa v o u r e d -n a t io n  c la u s e .

(b )  The F isherm en ’ s L icen ce

In 1860 C hinese fish erm en  were r e q u ir e d  t o  pay a m onthly 

l i c e n c e  f e e  o f  fo u r  d o l l a r s ,  b u t th is  was r e p e a le d  fo u r  years 

l a t e r . * 8 * The C a l i fo r n ia n  s ta tu te  then p r o h ib it e d  a l l  a l ie n s  

in ca p a b le  o f  becom ing e le c t o r s  o f  the 3 t a t e  from  f i s h in g  in  

the w aters o f  the s t a t e .  T h is waa h e ld  t o  v i o l a t e  the p ro ­

v is io n s  o r  the t r e a ty  w ith  dhina and the F ou rteen th  Amendment 

to  the C o n s t itu t io n .* * 5* The C ourt ad m itted  th a t  e l t ls e n a  o f  

o th e r  S ta te s ,  h a v in g  no p ro p e r ty  r ig h t  e n a b lin g  the® t o  f i s h  

a g a in s t  th e  w i l l  o f  the S t a t e ,  a f o r t i o r i , the a l i e n ,  from  

w h atever co u n try  he may eom e, has no r ig h t  w h atever in  the 

w aters  or f i s h e r i e s  o f  the S ta te .  as w ith  the o th e r  p r i v i ­

le g e s  whioh he e n jo y s  as an a l i e n ,  by  p erm iss ion  o f  the S ta te ,  

he can  o n ly  e n jo y  so  much as the S ta te  v ou ch sa fes  to  him as 

a a p e o la l  p r i v i l e g e .  in  h is  oa se  i t  ia  n ot a p ro p e r ty  r ig h t ,

b u t  in  th e  s t r i c t e s t  sen se  a p r i v i l e g e  o r  fa v o u r . *Butw,
i t  w s  h e l d  & u M  d i e s  m b m  t l s  * * *  ‘ ¿ g g j

-----------— ---------------------------------------------------------------------------------------------------------------------------------

i 1 * 4 Sawyer 28 (1 8 7 6 ) .

(2 )  S ta tu te s  1860, 307* 1864, 483.

*3 * In re  Ah Chong, 6 Sawyer 451 (1880).
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the C ourt r e i t e r a t e d , " t o  e x c lu d e  the Chinamen from  f i s h in g  in  

the w ater* (**) o f  the s ta te  w h ile  the Germans, I t a l ia n s ,  E n g lish ­

men and Irishm en who o th e rw ise  stand upon the same f o o t in g  are  

p erm itted  t o  f i s h  ad l ib i t u m , w ith ou t p r i c e  ch arge  l e t  or 

h in d ra n ce , la  to  p reven t him from  e n jo y in g  the same p r iv i le g e *  

as a re  en joy ed  by the c i t i z e n s  or s u b je c t s  o f  the m ost­

fa v o u r e d -n a t io n . ’* The A ct v io la t e d  th e  e q u a l p r o t e c t io n  

o la u ae  and was t h e r e fo r e  v o i d .* 1 ^

( c )  The Commutation Pee and tha C a p ita t io n  Tax 

The f e e  was f i r s t  im posed on e v e ry  C hinese immigrant in  

1862. The s t a t u t e 1 en a cted  th a t eaoh owner or m aster o f  a 

v e s s e l  b r in g in g  p assen gers  t o  C a l i fo r n ia  sh ou ld  fu r n is h  a bond 

o f  f i v e  hundred d o l la r s  f o r  e v e r y  a l i e n  la n d e d , o r  pay a com­

m u tation  f e e  o f  f i v e  d o l la r s  to  the S ta te  H o s p ita l Fund. I t  

was n o t  d e c la r e d  v o id  by the C ourt u n t i l  a f t e r  i t  had been  in  

o p e r a t io n  f o r  tw enty y e a r s . (3J A nother A o t , <4  ̂ o f  1855, H o  

d is c o u r a g e  the im m igration  to  t i l ls  s t a t e  o f  p erson s  who oan - 

n ot become c i t i z e n s  t h e r e o f ” , r e q u ire d  the m aster , owner o r  

co n s ig n e e  o f  the v e s s e l  t o  pay a tax  o f  f i f t y  d o l la r s  each  f o r

(1 )  A lthough  the l e g i s l a t i o n  may n o t  d is c r im in a te  among the 
a l i e n s ,  i t  was h e ld  th a t an a l ie n  cannot c la im  the same r ig h t  
to  f i s h  as a n a t iv e  c i t i z e n ;  Leong mow v . Board o f  Commis-
s lo n e r s , 185 F ed . 223 (1 9 1 1 ) .

(2 )  s ta tu te s  1852, 7 9 .

(**) P eop le  v .  S . S , Cons t i t u t i o n , 42 C a l .  578 (1 8 7 2 ) .

(4 )  S ta tu te s  1855, 194.
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a l l  the p a s s e n g e r s . Aa i t  was an attem pt t o  r e g u la te  com­

m erce, a power d e le g a te d  to  the g e n e ra l governm ent, the c a p i ­

t a t io n  tax was d e c la r e d  u n c o n s t i t u t i o n a l . ^

(d )  The s t a t e  E x c lu s io n  A ct 

C a l i fo r n ia  en a cted  I t s  f i r s t  e x c lu s io n  law *2  *̂ in  1868, 

p r o v id in g  th a t  a f t e r  O cto b e r , 1858, no C hinese or  M ongolians 

wore to  be a llow ed  to  e n te r  the s t a t e .  Por the fu r th e r  d i s ­

couragem ent o f  C hinese im m igration  a p o l i c e  tax  o f  / 2 . 5 0  per 

month was a ls o  le v ie d  in  1862 on a l l  C hinese who were n ot pay­

in g  f o r  l i c e n c e s . ^  The Law was d e o la re d  u l t r a  v i r e s . In 

the famous ca se  o f  Lin S in g  v .  YSashburn^4 * the C ourt h e ld  th at 

im m igration  w hether tem porary o r  permanent was an e s s e n t ia l  

in g r e d ie n t  o f  in te r c o u r s e  and t r a f f i c ,  and the power to  reg u ­

la t e  commerce lod ged  by the C o n s t it u t io n  in the g e n e ra l govern ­

ment Im p lied  the power to  r e g u la te  both  as to  p erson s and as 

t o  g o o d s , and i t s  e x e r c is e  c o u ld  n ot be I n t e r fe r e d  w ith  by any 

S t a te .  "The laws o f  C o n g r e s s i t  added , "a llo w in g  fo r e ig n e r s  

to  come to  t h is  c o u n tr y , n e c e s s a r i ly  a llo w  them to  rem ain h e r o , 

and any s t a t e  law , p re v e n tin g  e i t h e r  t h e ir  com ing t o  o r  r e ­

s id in g  in  the s ta te  i s  u n con attttion a l and v o id . "

( ! )  P eop le  v .  Downer, 6 C a l .  170 (1 8 5 6 ) . 

i 2 ) S ta tu te s ,  1856, 2 9 6 .

S ta tu te s ,  1862, 486 .

(4 )  20 C a l . 534 (1 8 6 2 ) .
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A nother s t a t u t e ,* 1 * w hioh p r o h ib it e d  Chinese Immigrants 

a r r iv in g  by  v e a a e l from  la n d in g  u n t i l  a bond was g iv en  by the 

m aster th a t  th ey  w ould n ot become a p u b lic  ch a rg e , was a ls o  

ren dered  v o id  on a ccou n t o f  i t s  ” d is c r im in a t in g  a g a in s t  the 

c i t i z e n s  o f  a t r e a ty  power as a c l a s s . " * 1 2  3* I t  was h e ld  that 

the im m igration  o f  fo r e ig n e r s  to  th is  co u n try  and r e s id e n c e  

th e r e in  is  e x c lu s iv e ly  w ith in  the ju r i s d i c t i o n  o f  the g e n e ra l 

governm ent and is  n o t  s u b je c t  to  s t a t e  c o n t r o l  and I n t e r f e r ­

e n c e . This o p in io n  was con firm ed  by the supreme C ourt o f  

the U nited  S ta te s . *** A nother A ct***  o f  the l e g i s la t u r e  in ­

te n d in g  to  p r o h ib it  Chineae from  com ing in to  the s ta te  and 

p r e s c r ib in g  terms on w hich th ose  r e s id in g  in  the S ta te  may 

rem ain or t r a v e l ,  was in v a lid a te d  on the same g ro u n d .* 8 *

(e )  P r o h ib it io n  o f  Employment in  p u b lic  Works 

A r t lo l e  XIX o f  the c o n s t i t u t i o n  o f  C a l i fo r n ia  o f  1679 p ro ­

v id e d  th a t  no c o r p o r a t io n  sh ou ld  em ploy d i r e c t l y  or in d i r e c t ly  

In any c a p a c i t y  any C hinese or M ongolian , and th a t the l e g i s ­

la tu r e  sh ou ld  pass laws to  e n fo r c e  t h is  p r o v is i o n .  I t  a ls o  

a t ip u la te d  th a t  no C hinese sh ou ld  be em ployed in  any s t a t e ,

(1 )  S ta tu te s ,  1870, 3 3 0 .

(2 )  in  re  Ah F ong, 3 Sawyer 144 (1 8 7 4 ) .

(3 )  chy Lung v . Freem an, 92 U .S . 275 (1 8 7 6 ) .

( 4 ) S t a t u t e s ,  1891, 186.

*5 * Ex p a rte  Ah Cue, l o l  C a l. 197 (1 8 9 4 ) .
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m u n icip a l o r  o th er  p u b lic  works e x ce p t  as a punishment f o r  

c r im e . The l e g i s la t u r e  soon  en a cted  a law w hich made i t  a 

misdemeanour pu n ish able  w ith  f i n e  o r  im prisonm ent f o r  any 

c o r p o r a t io n  to  em ploy C h in ese . One P a r ro t t  was a r r e s te d  f o r  

v i o l a t i n g  the s t a t u t o ,  but v;a8 a c q u it te d  on habeas c o r p u s .

The C ourt d e c la r e d , ^  p er  Hr. ju s t i c e  Sawyer, th a t  the r ig h t  

to  labou r f o r  a l i v i n g  is  as in v io la b le  as the r ig h t  o f  p ro ­

p e r t y ,  f o r  p ro p e r ty  is  the o f f s p r in g  o f  la b o u r . i t  is  as 

sa cre d  as the r ig h t  t o  l i f e ,  f o r  l i f e  is  taken i f  the meant 

whereby »e  l i v e  be taken . Any l e g i s l a t i o n  o r  c o n s t i t u t io n a l  

p r o v is io n  o f  the S ta te , the Court added , which l im ita  o r  r e ­

s t r i c t s  th a t  r ig h t  t o  la b o u r  t o  any e x te n t  or in  any manner 

n ot a p p l ic a b le  to  c i t i z e n s  o f  o th er  fo r e ig n  n a tio n s  v i s i t i n g  

o r  r e s id in g  in  c a l i f o r n i a ,  is  in  c o n f l i c t  w ith  the p r o v is io n s  

o f  the t r e a ty  w ith  China and the F ou rteen th  Amendment.

In n u l l i f y i n g  an A ct o f  Oregon w hich  d es ig n ed  s o l e l y  t o  

p r o h ib i t  the employment o f  C hinese la b o u re rs  on p u b lic  w ork s , 

the suprem acy o f  the t r e a ty  o b l ig a t io n s  over  I n c o n s is te n t  

S ta te  l e g i s l a t i o n  was aga in  a s s e r te d  in  u n eq u iv oca l la n gu age . 

The C o u r t ^  co n stru e d  th a t the t r e a t y  w ith  C hina, by l t a  

m o a t-fa v o u re d -n a t io n  c la u s e ,  secu red  t o  the C hinese r e s id e n te  

the same r ig h t  to  be em ployed and t o  la b o u r  f o r  a l i v i n g  as 1

(1 )  In re  T lb e r o lo  P a r r o t t , 6 Sawyer 349 (1 8 8 0 ) .

Baker v .  C ity  o f  P o r t la n d , 5 Sawyer 566 (1 8 7 9 ) .



the s u b je c t s  o f  any o th e r  n a t io n , and th at the s ta te  co u ld  

n ot l e g i s l a t e  to  in t e r f e r e  w ith  i t s  o p e r a t io n  o r  l im it  o r  deny 

the p r iv i l e g e s  or  Im m unities gran ted  by i t *

( i i )  M unicipa l Orders and o rd in a n ces

(a )  The Laundry O rdinance

San F r a n c is c o  passed  the f i r s t  Laundry ord in an ce  in  1873 

im posin g  a l i c e n c e  fe e  o f  two d o l la r s  per q u a r te r  on la u n d rie s  

u s in g  a on e -h o rse  v e h ic l e ,  fo u r  d o l la r s  on a tw o-h orse  v e h i c l e ,  

and f i f t e e n  d o l la r s  on la u n d r ie s  u sin g  no v e h i o l e . ^  The 

C hinese la u n d r ie s  commonly used no v e h ic le  and had t o  pay 

h e a v i ly  and u n ju s t ly .  The ord in an ce  was e n fo r c e d  u n t i l  1876, 

when the D i s t r i c t  C ourt r u le d  th a t  i t  was "u n re a so n a b le , op ­

p r e s s iv e  and v o i d . "  A nother O rd in an ce , w hich p r o h ib it e d  the 

con d u ct o f  a laundry bu sin ess  w ith in  c e r t a in  s e c t io n s  o f  the 

c i t y  and r e q u ire d  the recom m endation o f  tw elve  c i t i z e n s  and 

tax  payers in  the b lo c k  where the laundry was t o  be m ain ta in ­

ed in  o rd e r  to  aeoure a l i c e n c e  to  op era te  i t ,  was a l s o  d e ­

c la r e d  u n c o n s t i tu t io n a l  as in  d e r o g a t io n  both  o f  the F ou r­

te e n th  Amendment and o f  the t r e a ty  w ith  C hina. ^ 1

A th ird  laundry  ca se  a ro s e  th u s : by an o rd e r  o f  the 

C ity  3oard In 1880, no p erson  sh ou ld  engage in  lau n d ry  b u s i ­

ness , e x c e p t  in  a b r ic k  o r  s ton e  b u i ld in g ,  w ith o u t a per salt

(1 )  For s im ila r  m u n icip a l enactm ents see  E aves, H is to ry  o f  
C a l i fo r n ia  Labour L e g is la t io n  (1 9 1 0 ) , 144.

( 2 ) In re  ^uong Woo, 13 F ed . 229 (1 8 8 2 ) .
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o f  the H oard. A number o f  C hinese laundrymen were then 

im prisoned  f o r  non-payment o f  f in e s  f o r  c o n t in u in g  t h e ir  

bu sin ess  in  wooden h o u se s , w h ile  la u n d erers  o f  o th e r  ra ces  

who w ere con d u ctin g  t h e ir  la u n d r ie s  under s im ila r  c o n d it io n s  

were l e f t  u n m olested . The p r is o n e r s  were r e fu s e d  a w r it  o f  

habeas c o r p u s . The ca se  o f  T ick  Wo was taken  t o  the su ­

preme C ourt o f  the U nited  S t a t e s ,  where i t  was d e c id e d  th a t  

the d is c r im in a t io n  was i l l e g a l ,  and th o t  the p u b lic  ad m in is­

t r a t i o n  w h ich  e n fo r c e d  i t  wa® a d e n ia l o f  the equ al p r o t e c ­

t io n  o f  the laws and a v i o l a t i o n  o f  the F ou rteen th  Am endm ent.^ 

The C ourt r u le d ,  per Mr. ju s t i c e  Matthews, th a t the p r o v i -  

v is io n s  o f  the Amendment w ere u n iv e r s a l in  t h o lr  a p p l i c a t io n ,  

to  a l l  p erson s w ith in  the t e r r i t o r i a l  J u r i s d i c t i o n ,  w ith ou t 

regard  to  any d i f f e r e n c e s  o f  r a c e ,  o f  o o lo u r  or o f  n a t i o n a l i ­

t y ,  and th a t the equal p r o t e c t io n  o f  the law® was a p le d g e  o f  

the p r o t e c t io n  o f  e q u a l la w s . "Though the law i t s e l f  be 

f a i r  on i t s  fa c e  and im p a r t ia l in  a p p e a ra n ce ,” the C ourt c o n ­

c lu d e d , " y e t  i f  i t  is  a p p lie d  and a d m in is te red  by p u b lic  

a u t h o r i t y  w ith  an e v i l  eye and unequal hand, s o  as p r a c t i c a l l y  

t o  make u n ju s t  and i l l e g a l  d is c r im in a t io n s  betw een persons in  

s im ila r  c ir cu m sta n ce s , m a te r ia l to  t h e ir  r i g h t s ,  the d e n ia l  

o f  eq u a l J u s t ic e  is  s t i l l  w ith in  the p r o h ib i t io n  o f  the Con­

s t i t u t i o n . "

( D  Y lok go v .  H opkins, 118 U.S. 356 (1 8 8 6 ) .
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(b )  The Cubic A ir  O rdinance 

This ord in an ce  was e n fo rc e d  in  1873, r e q u ir in g  th at no 

p erson  sh ou ld  l e t  o r  h ir e  any tenem ent house where the capa­

c i t y  o f  rooms was le s s  than f i v e  hundred cu b io  f e e t  f o r  every  

p e r s o n . V io la t io n  o f  the O rdinance was h e a v i ly  p u n ish ed .

I t  was aimed a g a in s t  the C h in ese , and many a r r e s t s  h a v in g  

boon  mode, the J a ils  were soon overcrow d ed , re n d e r in g  the 

c i t y  g u i l t y  o f  gross v i o l a t i o n s  o f  i t s  own o rd in a n ce . As i t  

was "unequal in  i t s  o p e r a t io n  and d e a lt  in  od iou s  and u n ju st 

d i s c r im in a t io n s " ,  the County Court soon  in v a lid a te d  i t  on 

th a t  g ro u n d .* 1 *

( c )  The Queue O rdinance

The ord in an ce  p rov id ed  th a t  e v e ry  person  c o n v io te d  f o r  

any c r im in a l o f f e n c e  sh ou ld  have h is  h a ir  cu t  t o  a le n g th  o f  

an in ch  from  h is  h ea d . I t  was s p e c ia l l y  d e s ig n a te d  f o r  the 

C hinese who rem ained in  the j a i l  f o r  the v i o l a t i o n  o f  the 

C ubic A ir  Law, and t o  whom the lo s s  o f  a queue was a la s t in g  

d isg r® 0®« I t  was so  " h o s t i l e  and s p i t e f u l '1 th a t i t  was d e ­

c la r e d  v o id  in  c o n s e q u e n ce .* 5̂

(d )  The C h inese Hemoval ord in a n ce  

The O rdinance made i t  u n la w fu l f o r  any C hinese t o  l o c a t e ,  

r e s i d e ,  o r  ca rry  on b u s in e ss  w ith in  the l im it s  o f  the c i t y  and

(1 )  g a v e s , op . c l t . ,  149 .

(£ ) How Ah Kow v* Kunan, 6 Sawyer 658 (1 8 7 9 ) .
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cou n ty  o f  San F ra n c is co  e x ce p t  in  a c e r t a in  p r e s c r ib e d  d i s ­

t r i c t ,  and r e q u ire d  a l l  Chinese in h a b ita n ts  lo c a te d  o u ts id e  

tho p r e s c r ib e d  d i s t r i c t  to  remove w ith in  a s p e c i f i e d  tim e . 

The O rdinance was c l e a r l y  in  v i o l a t i o n  o f  the t r e a ty  p led ge  

and was d e c la re d  i n v a l i d . ^

(1 ) In re  Lee S in g , 43 F ed . 359 (1890 )
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Chapter I I I .

CHIHK5K IMMIGRATION IN CAMDA

7 . The B eginning o f  Im m igration  and the A n ti-C h in ese  

ACta.» C hinese im m igration  to  the American c o n t in e n t  began 

in  1 3 4 8 , ^  in  which year about ten  Chines© em igrated  from  

Canton to  C a l i f o r n ia ,  and the f i r s t  Chinos© to go to  Canada 

oame in  1858, n o t from  C h ina , but from  the U nited S t a t e s . ^  

The d is c o v e r y  o f  g o ld  in  the mines o f  C a rs ia r  and C aribou  

betw een 1858 and 1864 a t t r a c te d  a h eterogen eou s  crowd o f  ad ­

v e n tu re rs  to  B r i t i s h  C olum bia, In c lu d in g  la rg e  numbers o f  

C h in e se . The c o n s t r u c t io n  o f  the Canadian P a c i f i c  H allway 

in  the e a r ly  e ig h t ie s  fu r t h e r  absorbed  C hinese im m igrants. 

D uring th© fo u r  years from  1881 to  1884, 15 ,7Q l C hinese a r ­

r iv e d  in  B r it is h  C olum bia, e it h e r  from  the U nited  S ta te s  or 

d i r e c t  from  C h ina . ^  There was a cons tan t in cre a se  o f  the 

p o u p la t io n , and n e a r ly  a l l  o f  them were r e s id e n t  in  B r i t i s h

i 1 ) parliam en tary  P ap ers , 265 , 1 8 5 2 -3 , 7 .

( 2 ) Cheng, O r ie n ta l Im m igration  in  Canada (1 9 3 1 ) ,  55 ,

(3 )  ^  ̂ 1 *
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C olum bia , one o f  the n ine  p ro v in ce s  o f  the D om inion. This 

ln o re a se  and c o n c e n tr a t io n  rou sed  the B r i t i s h  Columbian p eop le  

to  a determ in ed  a g i t a t io n  a g a in s t  the C h in ese . As e a r ly  as 

1872 a m otion f o r  the im p o s it io n  o f  an annual per c a p ita  tax 

o f  / 5 0  upon a l l  C hinese w ith in  the p ro v in ce  had been put to  

the P r o v in c ia l  Assem bly bu t was n ot c a r r i e d .  A nother B i l l  

in tro d u ce d  two days la t e r  " f o r  the purpose o f  p re v e n tin g  the 

employment o f  C hinese la b o u r  upon the p u b lic  works o f  the 

p r o v in ce  or upon any fe d e r a l  works w ith in  the same**, met w ith  

the aame f a t e .  In 1876 a fu r t h e r  attem pt t o  im pose a ta x  o f  

/> 10 p er  c a p ita  on e v e ry  male o f  e ig h te e n  years who wears lo n g  

h a ir  in  the shape o f  a t a i l  o r  a queue r e s id in g  in  the p ro ­

v in ce  o f  B r i t i s h  Colum bia, a l s o  f a i l e d . ^ )

The L e g is la tu r e  o f  B r i t i s h  Colum bia su cceed ed  a t  l a s t  in  

p a s s in g  the C hinese Tax A c t , 1878, which p rov id ed  th a t e v e ry  

C h inese ov er  12 years o f  age sh ou ld  take ou t a l i c e n c e  e v e ry  

th re e  m onth*, f o r  w hich he was to  pay the sum o f  / 1 0 .  A l­

though the A ct d id  away w ith  the a p p l i c a t io n  o f  the A ssessm ent 

A ct a n d  the S ch oo l Tax A ct to  C h in ese , i t  s u b s t itu te d  a tax  

w hich was co n s id e r e d  t o  be more o p p re s s iv e  as the tax  was 1

(1 )  The number o f  C hinese enum erated a t  the d e ce n n ia l cen su s 
r o s e  from  4 ,3 83  in  1881 to  9 ,1 2 9  in  1891; to  17 ,312  in  1901J 
t o  2 7 ,7 7 4  In 1911 ; t o  3 9 ,8 8 7  in  1921» snd t o  4 6 ,61 9  in  1931. 
Out o f  the t o t a l  p o p u la t io n  in  1881 , 4 ,3 5 o  wore c r e d it e d  t o
B r it i s h  Columbia; in  1891 , 7 ,9 1 0 ; in  1901, 1 * ,8 8 5 ; In  1911. 
1 9 ,6 6 8 ; in  1921, 2 3 ,5 3 3 ; in  1931 , 2 7 ,1 3 9 .

C h eng, o p . c l t . ,  3 8 .
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pay a u le  by c h i ld r e n  over  12 , p ayab le  by  r ic h  and poor a l i k e ,  

and a p p lie d  t o  C hinese a lo n e , many o f  whom were B r it is h  su b ­

j e c t s .  The l o c a l  European m erchants were a l s o  opposed to  

the A c t .  In a p e t i t i o n ^ ^  to  the Government th ey  p o in ted  

ou t th a t  the A ct was a t  v a r ia n ce  w ith  the B r i t i s h  C o n s t itu ­

t io n  in  th a t i t  im posed a tax  upon person s sim ply  on a ccou n t 

o f  n a t i o n a l i t y ;  th a t i t  c o n f l i c t e d  w ith  e x i s t in g  t r e a t i e s ;  

and th a t  in  many in s ta n ce s  i t  would tax  p erson s  who were 

B r i t i s h  s u b je c t s ,  s im p ly  becau se  they  wero C h in ese . They 

a ssu red  the Government th at the number o f  C hinese who were 

then  in  the c o lo n y  was n ot s o  g re a t  as to  in t e r f e r e  w ith  

w h ite  men o r  to  crow d them out o f  em ploym ent. The p op u lar 

c r y  a g a in s t  the C hinese p roceed ed  from  a c la s s  who had no­

th in g  a t  sta k e  in  the c o u n tr y , and the p e t i t io n e r s  b e l ie v e d  

th a t i t  was n o t  in  a ccord a n ce  w ith  the o p in io n  o f  the most 

i n t e l l i g e n t  and b e t t e r  c la s s  o f  t h e ir  p o p u la t io n . Aa i t  was 

in  r e a l i t y  in ten d ed  to  r e s t r i c t  C hinese im m igra tion , an a o t io n  

was commenced in  the supreme C ourt o f  B r i t i s h  Columbia t o  

t e s t  i t s  v a l i d i t y .  The A ct  was d e c la r e d  u l t r a  v ir e s  becau se  

i t  was a t  v a r ia n o e  w ith  the t r e a ty  o b l ig a t io n s  o f  O reat 

B r ita in  and China and a f f e c t e d  the power to  r e g u la te  tra d e  

and comm erce, w h ich  b e lon g ed  to  the Dom inion P a rlia m en t.

( * 1 ) H od g in s, Dominion and P r o v in c ia l  L e g is la t i o n .  1867-1895 
( ) ,  1063.

I &T U. i fe*, .v 'k *
<2) T a l S in g  v .  Maguire (1 8 7 8 ) , 1 . B .C .,  P t. 1 , lQ l .
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B r it i s h  Columbia passed  a n ti-C h in e o e  laws w ith  p r a is e ­

w orthy p e r s is t e n c e .  The C hinese R e g u la t io n  Act o f  1884 com­

p e l le d  ( s .  3 ) e v ery  C hinese in  B r i t i s h  Columbia ov er  14 years 

o f  age t o  pay / 1 0  e v e ry  year f o r  a l i c e n c e  t o  l i v e  in  the p ro ­

v in c e ,  under a p e n a lty . The c o a t  o f  a f r e e  m iner»s c e r t i f i ­

c a te  was f i x e d  a t  / 1 5 ,  as a g a in s t  the / 5  pa id  by E uropeans.

The pream ble*^  ̂ o f  the A ct r e c i t e s  th a t : "The com ing o f  

C h inese to  B r it is h  Columbia la r g e ly  ex ceed s  that o f  any o th er  

o la s s  o f  im m igration , and the p o p u la t io n  so  In trod u ced  are  

f a s t  becom ing s u p e r io r  in  number to  our own r a c e ;  are  not 

d is p o s e d  to  be governed by  our le w s ; are  d i s s im i la r  in  h a b its  

and o c cu p a t io n  from  our p e o p le ;  evade the payments o f  taxes  

J u s t ly  due t o  governm ent; a re  governed  by p e s t i l e n t i a l  h a b it s j  

a re  u s e le s s  in  In sta n ces  o f  em ergency ; h a b it u a l ly  d e s e c ra te  

graveyard s by the rem oval o f  b o d ie s  th e re fro m ; and g e n e r a lly  

the law g o v e rn in g  the w h ites  i t  fou nd  to  be in a p p lic a b le  t o  

C h in e se , and such  C hinese are  in o l in o d  t o  h a b lta  su b v e rs iv e  

o f  the co m fo rt  and w e l l -b e in g  o f  th e  com m unity". When the 

A ct  went to  th e  Dominion Government f o r  a p p r o v a l, the M in is te r  

r e p o r te d * 2  ̂ th a t  th e  q u e s t io n  m ight a r is e  as to  w hether o r  n ot 

an A ct a p p ly in g  o n ly  to  a p o r t io n  and not to  the w hole o f  the 

p o p u la t io n  o f  the p r o v in ce  was c o n s t i t u t i o n a l ,  bu t t h is  was

U )  0 .  5448, 1888, 67 .

( 2 ) H odgins , o p .  o l t . ,  1094.
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thought to  bo »  q u e s t io n  w h ich  co u ld  bo ra th e r  d e a lt  w ith  by 

the C ou rts . A fu r th e r  q u e s t io n  m ight be r s le e d  a* t o  w hether 

o r  n ot the l e g i s l a t u r e ,  in  the e x o r c i s e  o f  i t s  powers to  im­

pose d i r e c t  t a x a t io n ,  c o u ld  s o  im pose i t  as t o  l im i t  or r e -  

e t r i o t  th a t  in te r c o u r s e  among p eop le  o f  d i f f e r e n t  n a tion s  

w hich  c o n s t i t u t e d  one o f  the elem ents o f  comm erce, but the 

q u e s t io n  was a ls o  deemed one w hich co u ld  b e s t  be c o n s id e re d  

and d e a lt  w ith  by a j u d i c i a l  t r ib u n a l .  The A ct was l e f t  in

o p e r a t io n . The Law, how ever, was d e c la re d  e v e n tu a lly  u l t r a

. (1)v i r e s .

A t the same t im e , a s tr o n g  p r o t e a t  was l o d g e d ^  by the 

C hinese M in is te r  in  London w ith  the S a r i  o f  R oseb ery , d e c la r ­

in g  th a t the A ct was ’’ a t  v a r ia n ce  w ith  the t r e a t i e s ,  opp osed  

to  the law o f  n a t io n s , h o s t i l e  to  the b e n e v o le n t  s p i r i t  o f  

B r i t i s h  l e g i s l a t i o n ,  u n ju s t  in  i t s  o p e r a t io n  and h ig h ly  p r e ­

j u d i c i a l  to  the in t e r e s t s  o f  C hinese s u b je o ts  r e s id in g  in  

th ose  p a rts  o f  Her M a je s ty 's  D om in ion s ."  He con tended  th a t 

even i f  the A ct  c o n ta in e d  no p r o v is io n s  in im ic a l t o  the r ig h t «  

o f  C hinese s u b je c t s  J.n the c o lo n y ,  the pream ble, c o n s t i t u t in g  

as i t  d id  a b rea ch  o f  in te r n a t io n a l  c o u r t e s y ,  would in  i t s e l f  

a f f o r d  a v e ry  s u f f i c i e n t  re a so n  f o r  i t s  b e in g  r e a o ln d e d ."

"Here we have a whole ra ce  a ccu sed  o f  a s e r ie s  o f  the g r a v e s t  

and m ost r e v o l t in g  ch arges th a t  o o u ld  be p o s s ib ly  brought

U) R. v. .Ving Chong (1885), 1. B.C., Pt. II, 150.
13 July, 1886, C. 5448, 5?.
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a g a i n s t  t h e  p e o p le  o f  a n y  c o u n t r y . "  He p r o t e s t e d  a g a i n s t  

i t s  b e i n g  a p p l i e d  t o  C h in e s e  s u b j e c t s  r e s i d i n g  i n  B r i t i s h  

C o lu m b ia  a n d  t o  t h e i r  b e i n g  m ade t h e  s u b j e c t  o f  d i s c r i m i n a ­

t i v e  l e g i s l a t i o n  f o r  w h ic h  t h e s e  c h a r g e s  w e re  th e  p r e t e x t .

He f i n a l l y  rem inded the B r i t i s h  Government o f  the r ig h t  o f  

C hinese s u b je c t s  under A r t i c l e  1 o f  the T rea ty  o f  Hanking to  

" f u l l  s e c u r i t y  and p r o t e c t io n  f o r  th e ir  person s and p ro p e r ty "  

through out the whole e x te n t  o f  the B r it is h  Dominions j and 

o f  A r t i c l e  V o f  the Peking C on ven tion  o f  I860 w hich p ro v id e s  

th a t  C hinese s u b je c t s  "who may w ish  t o  take s e r v ic e  in  B r i t i s h  

C o lo n ie s "  o r  to  "e n te r  in to  engagem ents w ith  B r i t i s h  s u b je c t s  

f o r  th at p u rp ose" may do ao w ith ou t e i t h e r  le a v e  o r  l i c e n o e .

A nother A c t , passed  by B r it i s h  Columbia in  1884 t o  p re ­

v en t the im m igration  o f  C h in ese , was d is a llo w e d  on the ground 

th a t  the s u b je c t  was one in v o lv in g  Dominion and p o a a ib ly  

im p e r ia l i n t e r e s t s .  But the Dominion view was n ot su p p orted  

by  the B r i t i s h  Government. In h is  r e p ly  t o  the G overn or- 

G enera l o f  Canada, the S a r i  o f  Derby in form ed hitr^1 * th a t  the 

Queen had n ot been a d v ised  to  d is a l lo w  A cts  passed in  the 

A u s tra lia n  C o lo n ie s  r e s t r i c t i n g  in  very se v e re  terms the im­

m ig r a t io n  o r  in t r o d u c t io n  o f  C h in ese . The r e la t io n s  between 

G reat B r ita in  and China had n ot been such  as r e q u ire d  the 

form er to  in t e r f e r e  w ith  the A u s tra lia n  l e g i s l a t i o n  on grounds 

o f  in te r n a t io n a l  p o l i t y ,  and i t  had been t r e a te d  as a m atter

(1) Hodglna, op. clt., 1903
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o f  in te r n a l  a d m in is tra t io n  w ith  w hich a r e s p o n s ib le  c o l o n i a l  

governm ent was com petent t o  d e a l .  The G overnor was le d  t o  

understand that the q u e s t io n  d id  n ot in v o lv e  im p e r ia l in t e ­

r e s t s  and th at he sh ou ld  d e a l w ith  i t  as a  Canadian q u e s t io n .

B r it i s h  Columbia passed  a g a in  in  1865 the C hinese Immi­

g r a t io n  A c t , which was again  d is a l lo w e d , th is  time on le g a l  

and n ot p o l i t i c a l  g rou n d s . M  in  1900 i t  passed  an A ct  on 

the R a ta l m odel, p r o h ib i t in g  the im m igration  in t o  B r it la h  

C o lu m b ia  o f  any persona w ho  s h o u ld  f a i l  in  a language t e s t .

The A c t ,  to g e th e r  w ith  o th e r  A ots passed  in  subsequent y e a r s , 

was r e p e a te d ly  d is a l lo w e d ^ ^  because i t  seemed in c o n s is t e n t  

w ith  the g e n e ra l p o l i c y  o f  la w . The le g a l  p o in ts  in v o lv e d  

are  d e a lt  w ith  in  a la t e r  c h a p te r .

8 .  The R oyal CommissIon a  and the Enactment o f  the Im­

m ig ra t io n  Laws. -  Three im portant r e p o r ts  o f  h o y a l Commis­

s io n s  on C hinese im m igration  in to  Canada were is s u e d . In  the 

1879 R e p o r t ' the Committee were o f  the o p in io n  th a t C hinese 

im m igration  ought n o t  to  be encouraged and th at C hinese la b ou r  

shou ld  n ot be em ployed on Dominion p u b lic  w orks. They d id

(1 )  gee b e lo w , I 59

(2 )  K e ith , R e sp o n s ib le  Government in  the Dom inions (1 9 2 8 ) , I I ,
812 . ............

( 3 ) <bU . X5L .

s e s a io n a l  p a p e r« , 1879: R ep ort o f  th e  s p e c ia l  Committee
on C hinese E m igration*
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n o t , how ever, ad voca te  r e s t r i c t i o n .  The 1684 Commis*io n * 1 * 

ad m itted  the e f f i c i e n c y  o f  Chinese la b ou r in  the developm ent 

o f  a co u n try . As a ra ilw a y  navvy the Chinese was found to
i

have no s u p e r io r ,  and h is  p resen ce  in  c a l i f o r n i a  had g iv en  

th a t S ta te  many years s t a r t  in  i t s  p rog ress , and added in c a l ­

c u la b ly  to  i t a  n a t io n a l p r o s p e r ity ?  w h ile  in  B r it is h  colum ­

b ia  C hinese la b o u r  had been a tten d ed  by g re a t  advantages to  

the p ro v in ce  snd the same e x c e l le n t  r e s u lt s  would f o l lo w  f o r  

many yea rs  from  i t s  u t i l i s a t i o n .  n e v e r t h e le s s , th ey  c o n - 

e o iv e d  that the C hinese were a n o n -a s s im ila b le  ra ce  c l e a r l y  

marked o f f  from  w hite p e o p le  by  c o lo u r  and n a t io n a l  and ra ce  

c h a r a o t e r i s t i e s , and th a t  th e ir  p resen ce  was n ot unattended 

w ith  d isa d v a n ta g e s . The Commission view ed w ith  some a p p re ­

h e n s io n  the tendency o f  c e r t a in  In d u s tr ie s  to  pass co m p le te ly  

in t o  th e  hands o f  C h in ese , and s in o e  th ese  were a b le  to  su b ­

s i s t  on much lo s s  than w h ite  men, the r e s u l t  w ould be to  low er 

th e  l e v e l  o f  w a g es . hut th ey  d e n ie d  th e  a l l e g a t io n  es t o  the 

bad m oral e f f e c t  o f  the C hinese on the comm unity. T h eir  

m o r a lit y  was s ta te d  t o  be n ot low er than th a t o f  the same 

c la s s e s  o f  o th e r  n a t i o n a l i t i e s .  They were fou n d  n ot to  b u r ­

den p u b lie  c h a r i t i e s ,  n or unduly t o  s w e ll  tha ca le n d a r  o f  

c r im e . The Commission f i n a l l y  ex p osed  the genuine view  o f  

the p u b lic  in  the sta tem en t that " in  B r i t i s h  Columbia th ose  

who are  not dependent in  one way or  o th e r  on the su p p ort  o f

S e s s io n a l p a p ers , 1885, Ho. 54A» H eport o f  the h o y a l Com­
m is s io n  on C hinese Im m igration , CXXX.
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tile la b o u r in g  c la s s e s  are  as a r u le  u n favou rab le  to  a n t i -  

Chineae l e g i s l a t i o n .  Everywhere th® ra ilw a y  men and the 

mine ow ners, the m anufaeturera and the h ou sek eep ers , the mer­

ch an ts  and shopkeepers a re  a g a in s t  a b s o lu te  e x c lu s io n ,  but 

the v e r y  b e s t  f r ie n d s  o f  the C hinese th in k  th a t  t h e ir  Immi­

g r a t io n  sh ou ld  be r e g u la t e d .” They reeoanended the p a ss in g  

o f  an Act* by the Dominion Parliam ent t o  impose a du ty  o f  /1 0  

per head on each  and e v e ry  C hinese man and woman, e v e r y  

Chines© boy and g i r l ,  la n d in g  in  the p ro v in ce  o f  B r it is h  Colum­

b i a ,  and th e  e s ta b lish m e n t o f  an e f f i c i e n t  system  o f  r e g i s t r a ­

t io n  o f  a l l  C hinese r e s id e n t  in  th e  p r o v in c e . As a r e s u l t ,  

an Act was passed  in  18B5 to  r e s t r i c t  th© number o f  C hinese 

im m igrants Im posing a p o l l  tax  o f  /S o  and c e r t a in  tonnage
i

l i m i t a t io n s ,  and im m igration  f e l l  away r a p id ly .

prom 1886 to  1889 o n ly  2 ,6 7 4  C hinese e n te re d  Canada, 

a v e ra g in g  le a s  than 700 a y e a r ♦^  The average number d u rin g  

th© y ea rs  1891 t o  1900 r o s e  a g a in , how ever, t o  2 ,0 00  y e a r ly ,  

w h ich  alarm ed the r e s id e n ts  o f  B r i t i s h  C olum bia. In 1898 

and 1899 the p ro v in ce  made r e p o s te d  re q u e sts  to  the Dom inion 

Government t o  in o r e s s e  the p er  c a p ita  tax  to  j$500 , but the 

l a t t e r  deemed i t  s u f f i c i e n t  m erely  t o  d ou b le  I t ,  and the ad­

m is s io n  du ty  was in cre a s e d  t o  / l o o  by the A ct 0« 32 o f  1900. 

The p ro v in ce  p r o te s te d  a g a in s t  the new A ct as b e in g  i n e f f e c ­

t i v e .  A nother R oyal Comm ission was a p p o in ted  la  Septem ber,

Cheng, o p . o i t . ,  01 .
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1900, and re p o r te d  In term » c o n t r a s t in g  sh a rp ly  w ith  the Re­

p o r t  o f  the 1684 Commission* They recom m ended^*' th a t fu r th e r  

im m igration  o f  C hinese la b o u re rs  in to  Canada ought to  be p ro ­

h i b i t e d ,  t h a t  the e f f e c t i v e  moans t o  a t t a i n  th is  end a ss  by 

t r e a t y ,  su p p orted  by  s u i t a b le  l e g i t l e t i o n ,  and t h a t  i n  the 

meantime and u n t i l  t h is  co u ld  be o b ta in e d , the c a p i t a t io n  ta x  

sh ou ld  be r a is e d  to  /5 o o .  c o n s e q u e n t ly . A ct C. 8 . 1903 was 

p a sse d , w ith  e f f e c t  from  January, 1904, r a is in g  the ta x  to  

sn  e x o r b ita n t  sum.

The average e n try  from  1901 to  1922 was 2,554 a y e a r , 

and was deemed e x c e s s iv e ,  a lth ou g h  Canada, w ith  o n e -s ix te e n th  

o f  the w o r ld ’ s area  and one tw o-hundredth o f  the w o r ld ’ s popu­

l a t i o n ,  h a a  s t i l l  p le n ty  o f  room f o r  Im m igrants. ^  The 

C hinese Im m igration  A c t , C. 38, 1923, r e s t r i c t s  the e n try  t o  

tuid la n d in g  in  Canada o f  persons o f  C hinees o r i g i n  and d e s c e n t ,  

I r r e s p e c t iv e  o f  a l le g ia n c e  or  c i t i z e n s h i p ,  o th e r  than g overn ­

ment o f f i c i a l s ,  C hinese born  In Canada, m erohants, and
(3 )students. '

( ! )  S e s s io n a l  P ap ers , 1902, No. 5 4 , 27 9 .

(2 )  G regory , The Menace o f  C o lo r  (1 9 2 8 ) ,  133 , 14 1 .

(3 )  prom 1886 to  1900 , 2 8 ,6 3 7  C hinese la b o u re rs  p a id  t h e / 6 0  
t a x ;  from  1901 t o  1903, 11 ,28 7  p a id  / 1 0 0 ;  w h ile  from  1904 
onw ards, 4 2 ,44 7  pa id  / 5 0 0 .  The t o t a l  rev en u e , in c lu d in g  o a p i -  
t a t lo n  tax  and r e g i s t r a t i o n  f e e s ,  from  1886 to  1932 amounted
t o  / 2 3 , 0 1 0 ,9 9 6 . Persons exempt from  the ta x  t o t a l l e d  7 ,9 6 1  
in  f i f t y  y e a r s .  (The Canada Year B ook . 1933 . 198 ; Cheng, ojk
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Chapter IV .

CHINESE IMMIGhATlOI* IN AUSTKALlA

0 . The F ir s t  s ta g e , 1 6 55 -108 7 . -  A lthou gh  the C hinese 

hncl some knowledge o f  the C on tin en t &3 fa r  back as the t h i r ­

teen th  c e n t u r y , '1 * im m igration  d id  n ot o e g in  u n t i l  the open in g  

up o f  the f i v e  p o r ts  to  f o r e ig n  t r a d e . Three s ta g es  appear

in  the h is t o r y  o f  C hlnose Im m igration  to  A u s t r a l ia .  The 

y ea rs  1855 t o  1667 saw the f i r s t  im m igration  laws a g a in s t  the 

C h in ese . Then f o l l o w s ,  from  1867 to  1877, a p e r io d  o f  non - 

r c 3 t r i e t i o n .  The second  s ta g e , c o v e r in g  tw e n ty -f iv e  years 

from  1B77 to  1901, w itn essed  the e v o lu t io n  and accom plishm ent 

o f  the most d r a s t i c  m e»su ;es a g a in st  C hinese im m igra tion .

The I n t e r -C o lo n ia l  C on feren ces  o f  1680, 1866 and 1696 produced 

c o n c e r te d  and u n i f ie d  a c t io n  toy the C o lo n ie s . The l a s t  o f  

these and the C on feren ce  o f 1897 mark the b eg in n in g  o f  the 

e x te n s io n  o f  C hinese r e s t r i c t i o n  laws to  o th e r  A s ia t i c  p e o p le s  

and the p re lu d e  t o  the p r o v is io n s  o f  tho F e d e ra l a c t .  In 

the th ir d  s ta g e , from  1 9 o l t o  tho p resen t day , the law is  seen  

to  too g e v e r e ly  a d m in istered  and c o n t in u a l ly  amended, w ith  the 

purpose o f  making i t  more s t r in g e n t  and d e f i n i t e ;  th ese  

amendments w i l l  t* d e a lt  w ith  under se p a ra te  h e a d in g s .

(1 )  Coghlan and Ewing, p rogress  o f  A u s t r a lia  (1 9 0 8 ) , 1| C o l­
w e l l ,  A Century in  the P a c i f i c  (1 9 1 4 ) , 1 8 .
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New South  Wales was the f i r s t  o f  the A u s tra lia n  c o lo n ie s  

to  r e c e iv e  C hinese im m igrants. In 1848, 120 Chinese c o o l i e s  

went to  Sydney from  Amoy. The number» in  subsequent years to  

1852 were r e p o r te d  to  be 280 , 422, 1 ,4 3 8  and 478 r e s p e c t iv e ly .  

In 1851 the v e s s e l  nRogina'* to o k  some 30 from  Shanghai to  

A u s t r a l ia .  ^  ) But i t  la V ic t o r ia  w hich was f i r s t  c o n fr o n te d  

w ith  the nChineae q u e stio n '* . The d is c o v e r y  o f  g o ld  f i e l d s  in  

the e a r ly  f i f t i e s  a t t r a c t e d  an enormous number o f g o ld -s e e k e r s .  

D uring the ten yeerB 1850 t o  I8 6 0 , the p o p u la tio n  o f  A u s tr a lia  

a lm ost t r e b le d  I t s e l f ,  w h ile  th a t o f  V ic t o r ia  d u r in g  the same 

p e r io d  in cre a se d  by 750 p er  c e n t .^ 2  ̂ By 1855 th ere  were ae 

many p eop le  in  V ic t o r ia  as th ere  had been  in  the w hole o f  

A u s t r a lia  in  the y ea r  b e fo r e  the d is c o v e r ie s  o f  g o ld .  D uring 

the g o ld  ru s h e s , the im m igrants in to  M elbourne averaged  2 ,0 0 0

.  „ o » k . ( s )  "r il '.
The C hinese n a tu r a lly  l o s t  no tim e in  g ra sp in g  the op p or­

tu n ity  p resen ted  by th e ir  g e o g r a p h ic a l p r o x im ity . In 1854 

th ere  were 2 ,3 41  C hinese on the g o ld  f i e l d s  o f  V i c t o r i a .  As 

European and C hinese m iners c o u ld  r a r e ly  agree  upon m ining 

f i e l d s ,  q u a rre ls  c o n s ta n t ly  a rose  betw een them. The d isp u te

(1 )  p a rliam en tary  P ap ers , 263 , 1 8 5 2 -3 , 16 and 19.

(2 )  A tk in son , A u s t r a l ia ,  Eeonomlc and P o l i t i c a l  s tu d ie s
1 8 9 . ..~~....... ... ~  .... ...........

(3) Ibid
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waa p u re ly  a r a e ia l  o n e ; as an A u s tra lia n  au th or has put i t ,  

th ere  vrere no ch arges th a t cou ld  he made a g a in s t  the C hinese 

w hich c o u ld  n o t  w ith  J u s t ic e  he made a g a in s t  an equal number 

o f  E uropeans. ^ ^  A t a p u b lic  m eetin g  h e ld  in  June, 1854, i t  

was moved th a t  "a  g e n e ra l unanimous r i s i n g  sh ou ld  take p la ce  

in  the v a r io u s  g u l l i e s  o f  B endigo on 4 J u ly , (th e  a n n iv e rsa ry  

o f  the Am erican Day o f  Independence] f o r  the purpose o f  d r iv in g  

th e  C hinese p o p u la t io n  o f f  the g o l d - f i e l d s " .  ̂ The d is t u r b ­

ance was p reven tsd  by th e  prompt a c t io n  o f  the a u t h o r i t i e s .

A h oya l Commission was soon  ap p oln tad  to  en q u ire  in to  the 

m atter and make recom m endations in  o rd e r  to  av o id  fu r t h e r  com­

p l i c a t i o n .  T h eir s u g g e s t io n s  r e s u lt e d  in  the p a ss in g  o f  an 

A ct  In 1855 to  make p r o v is io n  f o r  " c e r t a in  im m igrants* .

The A ot*5  ̂ Imposed a p a ssen g er  l im it a t io n  o f  one f o r  e v e ry  

ten  tons o f  e v e ry  s h ip ,  and a p o l l  tax o f  £10 on eaoh  Immi­

gran t . The word "im m igrant” was t o  mean any male a d u lt  n a t iv e  

o f  China and i t s  d ep en d en cies  or o f  any is la n d s  in  the C hinese 

sea s  or any p erson  born  o f  C hinoee p a re n ts . The A ct came in ­

t o  o p e r a t io n  on 1 November, 1855 . But i t a  p r in c ip a l  terms 1

(1 )  C oghlan and Ewing, o p . c l t . .  57 .

Lyng, H on -B rltlsh era  in  A u s tr a lia  (1 9 2 7 ) , 158 .

^  For e a r ly  Chinee® im m igration  laws see  the d i g e s t  b y  Lewin 
ln  Jou rn al o f  the K oyaj S o c ie t y  o f  A r t s . VI (1 9 0 7 -1 9 0 8 ), 
5 8 5 -6 04 ; C . 5448, 1888, Appendix I I .
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were evaded by the C h in ese , who landed  In South A u s tra lia  and 

w alked overlan d  to  the V ic t o r ia  F i e l d « .  ^  a r i o t  a g a in s t  

C hinese m iners a t  l a s t  oo cu rred  on the Buokland h lv e r  G o ld f ie ld  

in  1857, the Am erican Day o f  Independence b e in g  a g a in  ch osen  as 

the m ost s u i t a b le  f o r  h o i s t in g  the f l a g  o f  r e v o l t .  D esp ite  

the f a c t  th a t  "so  d e p lo r a b le  was the havoc and s o  d i s g r a c e fu l  

the p i l la g e '* ,  the r in g le a d e r s  o f  th e  r i o t  were found "n ot 

g u i l t y "  by the j u r i e s .^ * 2  * *) The Government now attem p ted  to  *• - 

ou re  u n iform  r e s t r i c t i o n s  in  the a d jo in in g  c o l o n i e s ,  and more 

d r a s t i c  m easures in  V i c t o r i a .  South A u s tr a lia  l e g i s la t e d  a c ­

c o r d in g ly  in  1857 upon the V ic t o r ia  m odel, bu t w ithdrew  the 

A ct in  1861 . V ic t o r ia  passed  i t s  own A ct to  " r e g u la te  the 

r e s id e n c e  o f  the C hinese p o p u la t io n "  in  the same y e a r , im posing 

a tax  o f  £6 p er  annum on the r e s id e n c e  l i c e n c e .  C hinese r e ­

s id in g  in  the c o lo n y  w ith ou t such  a l i c e n c e  were unable t o  a u e , 

hut n a tu r a l-b o m  o r  n a tu r a lis e d  B r i t i s h  s u b je c t s  were exem pt 

from  the t a x .  The number o f  C h in ese , w hich rea ch ed  42 ,000  in  

1859 , d e cre a se d  t o  2 0 ,0 0 0  in  1 8 6 3 . In 1859 an A ct was 

passed  "to c o n s o l id a t e  and amend the laws a f f e c t i n g  C hinese em i­

g r a t in g  t o  or  r e s id e n t  in  V i c t o r i a " ,  and r e p e a l in g  the A cts  o f

1 "  ' '  ; ‘ . ’ f  '  4-.sK t '  at- •:

C am pbell, OP. c l t . .  5 8 . In 1856, 4 ,3 0 0 , and in  1857, 10 ,325  
C hinese landed in  South A u s t r a lia  en ro u te  to  V i c t o r i a .

(2 )  W il la r d , o p . c l t . ,  25 , 2 6 .

f*5 ) C am pbell, op . o i t . ,  60 ; W il la r d , o p . c i t . .  22 .
r rr
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1866 and 1857* The tonnage l i m it a t io n  and the p o l l  tax r e ­

mained the sam e. The r e s id e n ce  fe e  was red u ced  to  £4 , but 

C hinese e n te r in g  V ic t o r ia  by any o th e r  means than by sh ip  were 

to  pay £40 f o r  a d m iss io n . The A ct was amended in  18« 2 , when 

the r e s id e n c e  fe e s  were r e p e a le d , and ag a in  amended in  1863* 

when en tra n ce  and r e s id e n c e  fe e s  were suspended f o r  a p e r io d  

o f  two y e a r s . The C hinese Im m igration  S ta tu te  o f  1864* w hich 

re -im p osed  the en tra n ce  fe e s  b o th  b y  sea  and by land* waa soon  

re p e a le d  by th e  A ot o f  1865, r e la x in g  a l l  r e s t r i c t i v e  measures 

a g a in s t  the C h in ese .

Hew South W ales took  no a c t io n  to  r e s t r i c t  C hinese immi­

g r a t io n  u n t i l  1858 , and then o n ly  on the re q u e s t  o f  V i c t o r i a .

A B i l l  was in tro d u ce d  to  impose a p a ssen g er  l im it a t io n  o f  one 

f o r  e v e ry  two to n e , and an en tra n ce  tax  o f  £4 , bu t was r e je c t e d  

b y  the C o u n c i l , ^  The C hinese numbered 1 ,8 0 6  in  1856, and 

in cr e a s e d  to  1 8 ,9 8 8  in  1861 . Many o f  them had stream ed in to  

New South  W ales from  V io t o r ia  a f t e r  having been much h a ra ssed  

in  the l a t t e r  o o l o n y , ^  Tho g o l d f i e l d  opened up a t  B urran- 

gong proved  e x t r a o r d in a r i ly  r i c h ;  a g r o a t  rush t o  th a t  p la ce  

• et in ,  end orowde o f  C hinese a l s o  f lo o k e d  t o  the d ig g in g s *  

the w h ite  m iners r e c e iv e d  th is  in f lu x  w ith  v e ry  bad g r a c e ,  and 

convened a p u b lic  m eeting f o r  the purpose o f  d e c id in g  whether

, v . - I is«*; %' \ * y;f% T' \<U  W il la r d , QP. o l t . ,  « 8 .

(2 )  0 ogh lan  »nd E .ln g , o p . e l t . ,  8 7 8 . O f. S£1_ o l t i .
5 1 , 3 8 , n o te  74 .

*  4>
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"Burrangong was a European o r  a C hinese t e r r i t o r y " .  The a g i ­

t a t io n  r e s u lt e d  in  con tin u ou s  r i o t i n g .  in  Septem ber, 1861, 

the Government passed  an Aot " t o  r e g u la te  and r e s t r i c t  the 

im m igration  o f  C h in ese" on the l in e s  o f  tho V ic t o r ia n  A ct o f  

1856 . Tho A ct w ith h e ld  the r ig h t  o f  n a t u r a l is a t io n  from  the 

C h in ese . Now the C onven tion  o f  Peking had been s ig n ed  in  the 

p re v io u s  y ea r  w h ich , b e s id e s  c o n fe r r in g  on the s u b je c t s  o f  the 

c o n t r a c t in g  p a r t ie s  c e r t a in  t r e a ty  r ig h t s ,  In clu d ed  a s p e c ia l  

a r t i c l e  on im m igration  in s e r t e d  a t  the in s ta n ce  o f  G reat 

B r i t a in .  I t  was th ou gh t th a t  the l e g i a l a t i o n  m ight be a t  

v a r ia n ce  w ith  B r i t i s h  t r e a t y  o b l i g a t i o n s .  The Duke o f  New­

c a s t l e ,  S e c r e ta r y  o f  S ta te  f o r  the C o lo n ie s ,  s ta te d  in  a l e t t e r  

to  the G overnor o f  New South Wales that " e x c e p t io n a l  l e g i s l a ­

t io n  in ten d ed  to  e x c lu d e  from  any p a rt  o f  Her M a je s ty ’ s dom i­

n ion s too  s u b je c t s  o f  a s ta te  a t peace  w ith  the Queen is  

h ig h t ly  o b je c t io n a b le  in  p r i n c i p l e " ,  and that the d e n ia l o f  

n a t u r a l is a t io n  to  C hinese was " im p o l i t i c  and u n n e c e s s a r y . " ^  

The A c t , h ow ever, was a llo w e d  by the Crown becau se  o f  " th e  e x ­

c e p t io n a l  natu re o f  C hinese im m ig ra t io n " . The in flo w  waa 

e f f e c t i v e l y  ch e ck e d , and the Government fou nd  i t  p o s s ib le  and 

opp ortun e in  1867 to  r e p e a l i t .

10 . Tho Second S ta g e , 1 8 77 -190 1 . -  Tho Chinese q u e s t io n  

d id  not o x c i t o  p u b lic  in t e r e s t  aga in  u n t i l  tho r io h  g o ld f i e l d s

(1) C f. W il la r d , o p . c l t . ,  l a - ' i s .
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o f  n orth ern  Queensland were opened up In 1075. At. the end o f  

1675 , 7 ,0 0 0  C hinese had been  w orking on tho Palmer d i g g i n g s . ^  

In 1876 tho O o ld f ie ld o  Amendment Aot wag passed  by tho Queens­

land L e g is la tu r e , p r o v id in g  f o r  the im p o s it io n  on A s ia t ic  and 

African a l ie n s  o f  a h e a v ie r  fe e  f o r  le a v e  to  mine o r  c a r r y  on 

b u s in ess  a t  tho g o l d f i e l d s  than was imposed on E uropeans. 

G overnor C airn s c o n s id e r e d  th a t th is  attem pt t o  r e s t r i c t  Instil-
■5 •/ ' * \ ■' ‘ •• - • - . i  *1- A. '• V ■ - . ■ i: /  ' s i y i X - i  * '* * ' ' . ' ■ 5

g r a t io n  by d is c r im in a t io n  a g a in s t  man a lre a d y  r e s id e n t  in  tho 

c o lo n y  in fr in g e d  tho tr e a ty  r ig h t s  o f  tho C h i n e s e . H e  r e ­

serv ed  tho B i l l ,  and the B r i t i s h  Government upheld h is  a c t io n  

on tho ground that "a lth o u g h  tho f i f t h  a r t i o l e  o f  tho Peking 

C on ven tion  r e fe r r e d  o n ly  t o  the C hinese em ig ra tin g  under co n ­

t r a c t s  o f  s e r v i c e ,  the a r t i c l e  con tem p latas that a l l  Chinese 

s u b je c t s  sh ou ld  have f u l l  freedom  o f  en try  in t o  B r it is h  dom i­

n ion s  w ith ou t s p e c ia l  r e s t r i c t i o n s  or  impediments . " ^ ) The 

a sa en t o f  tho Crown was th e r e fo r e  d e fe r r e d .  But in  1877 the
7- . • * v,it. A ( rJiX't.* 'Sifi a. .. .«U i  i*v « Fii» *. ‘ i 3.* *. i. 1 > v«- «  il1-* t

im p o s it io n  o f a £ lo  p o l l  tax was a l lo w e d , w h ile  £3 f o r  m in er ’ s 

r ig h t  and £10 f o r  a b u s in ess  l i c e n c e  were charged  the A s ia t i c ,  

as a g a in s t  ton  s h i l l i n g s  and £4 r e s p e c t iv e ly  pa id  by  w h ite  

a l i e n s .  The r e p a t r ia t io n  o f  the C hinese was encouraged  by 

re fu n d in g  tho en tra n ce  money i f  they went back  to  China w ith in

C am pbell, op . c i t . ,  61 .

(2 )  Quick and Garran, The A nnotated C o n s t itu t io n  o f  the A U itra - 
l ia n  Commonwealth (\ ^o \ ) ,  625 .

^  Campbell, op. c l t . ,  62; W il lard ,  o p. c l t . ,  83, 24.
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thro® years  a f t e r  a r r i v a l .  The C hinese vtaa fo r b id d e n  t o  work 

on a g o l d f i e l d  f o r  th re e  years a f t e r  tno p roc la m a tion  u n less 

he was the o r ig in a l  f i n d e r .  The M5ts proved  e f f e c t i v e .  Fro® 

1877 to  1881, o n ly  500 C hinese a r r iv e d  in  Q u e e n s la n d .^

(1 )  The F ir s t  I n t e r -C o lo n ia l  C o n fe re n ce , 1660-1881

The l e g i s l a t i o n  a g a in s t  Chines© Im m igration  in  the Aua- 

t r a l ie n  c o lo n ie s  e n te re d  on a now s ta g e  a f t e r  the C o n feron oe .

The C on feren ce  aimed a t the r e g u la t io n  o f  c o n c e r te d  a c t io n  on 

un iform  l in e s  and the a d o p t io n  o f  more d r a s t i c  m easures. New 

S outh  w ales was the f i r s t  to  a c t  ( in  1 8 8 1 ) , by r a is in g  the pas­

sen g er  l i m it a t io n  to  one per hundred to n s , but r e t a in in g  the 

£10 p o l l  t a x . V i c t o r ia  passed  the C hinese A c t , 1881, w ith
, i  ■ . -  :• ’ «*,. jr-, 4- ^  £T '  / ,  >' V  ’ '  ̂v  . o' ■ .->> * ■ft. 3 -1  •*. y,-. ff: „  • jfe A- & ,v . J  , ’i  it ViK ^  ^  »  4 ihi rv  3  -jl

s im ila r  p r o v is io n s ,  o p e r a t iv e  from  1 A p r i l ,  1882. South Aus­

t r a l i a  * a i  o n ly  prepared  to  f o l l o w  the 1885 V ic t o r ia n  m odel in  

1881, im posin g  the ten  tons p a ssen ger l i m i t a t io n  and the £10 

p o l l  ta x . Queensland d is t in g u is h e d  i t s e l f  by amending the 

A ct o f  1877, r a is in g  the tax t o  £30 and the passen ger l im it a ­

t io n  to  one p er  5o tons (1884 ). W estern  A u s tra lia  f i r s t  a c te d  

in  1886, a d o p tin g  the 50 tons p a ssen ger l i m it a t io n  and the £10 

ta x . Tho f i r s t  A ct  o f  Tasm ania, o f  1887, l im ite d  C hinese im­

m ig ra t io n  in  the same way as th ose  o f  V i c t o r ia  and New sou th  

W ales , A l l  th ese  A c ts , e x c e p t  that o f  3outh  A u s t r a l ia ,  exem pt­

ed n a t iv e -b o r n  or n a tu r a lis e d  B r i t i s h  s u b je c t s  from  t h e ir  p r o -

) VJillard, op, c l t . ,  51,
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v i*  ion s*  ^  The South A u stra lia n  Law, on trie o th e r  hand, d id

n ot a p p ly  t o  tho N orthern T e r r i t o r y .

In  May, 1887, the C hinese I n v e s t ig a t io n  com m ission  v i s i t e d  

the A u s tra lia n  c o lo n ie s  to  en q u ire  in t o  the c o n d i t io n  o f  t h e ir  

countrym en . They found that C hinese who came to  A u s tra lia  had 

to  pay an en tra n ce  tax from  w hich tho s u b je c t s  o f  o th e r  powers 

w ere exem pt. On le a r n in g  t h i s ,  the C hinese M in is te r  in  London 

s e n t  a form al p r o t e s t  a g a in a t the d is c r im in a t iv e  l e g i s l a t i o n  

in  Decem ber, 1887, to  the Marquis o f  S a l is b u r y , the B r i t i s h  

prem ier and F o re ig n  S e c r e ta r y . He took  the stand  th a t  the 

C hinese Government was co n v in ce d  th a t where c o l o n i a l  l e g i a l a -
* % S

t o r e s  had en a cted  r e g u la t io n s  in im ic a l  to  the C h in ese , and 

in co m p a tib le  w ith  B r i t a in ’ s in te r n a t io n a l  agreem ents, the om is­

s io n  o f  the Crown t o  e x e r c is e  i t s  r ig h t  o f  v e t o  was n o t  t o  be 

taken as show ing that the B r i t i s h  Government had approved them. 

He p o in te d  ou t th a t i t  had n ev er  been a l le g e d  th a t the C hinese 

iramigr&nts were u n ru ly . For n ot o n ly  in  Hong Kong and the 

S t r a i t s  S e ttlem en ts  but a ls o  in  A u s t r a l ia ,  the c o l o n i a l  g ov ern ­

o rs  wore s a id  t o  have r e p e a te d ly  borne testim on y  t o  the o r d e r ly  

con d u ct o f  the C hinese p o p u la t io n  and to  t h e i r  v a lu e  in  d e v e lo p ­

in g  the c o l o n i a l  r e s o u r c e s .  The M in is te r  th e r e fo r e  saw no 

reason  f o r  t h e ir  be in g  d ep riv ed  o f  tho Im m unities a ccord ed  to

i 1 ) Hew South wales, No. 11 , 1881, s .  10? V i c t o r i a ,  No. 723 , 
1881, s .  5? Q ueensland, No. 13 , 1884, ; w estern  A u stra lia «
S o. 13 , 1886, s .  11? Tasm ania, No. 9 ,  1887 , s. 12 . By an A ct 
o f  1891, c o n t in u in g  A ct 439 o f  1888 in  f o r c e  in  sou th  Auatralia, 
i t  was p ro v id e d  that the A ct w ould n ot ap p ly  to  C hinese n a tu ra ­
l i s e d  b e fo r e  1 O c to b e r , 1891.
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them by the t r e a t i e s  and the law o f  n a t io n s , o r  f o r  th a ir  

b e in g  t r e a te d  d i f f e r e n t l y  from  the s u b je c t s  o f  o th e r  pow er».

He c o n o lu d e d  that "th e  Im p eria l Government sees  w ith  r e g r e t  

the e x is t e n c e  o f  the e x c e p t io n a l  and e x c e p t io n a b le  law» which 

some o f  the C o lo n ia l  l e g i s la t u r e s  o f  A u s tr a lia  and Dominion 

e n a c t e d  a g a in s t  C hinese s u b j e c t s ,n and su g g ested  that w ith  a 

v iew  to  the e l im in a t io n  o f  any p a rt  o f them which may be found 

to  be  a t  v a r ia n ce  w ith  t r e a ty  o D lig a t lo n a  and in te r n a t io n a l  

u sa g e , the ¡B r it ish  Government 'w i l l  oe p le a se d  to  in s t i t u t e  

sn  in q u iry  in to  t h e ir  n atu re  end how f a r  they are com p a tib le  

w ith  the in c r e a s in g  grow th o f  the f r ie n d ly  r e la t io n *  which now 

h a p p ily  e x i s t  between the two c o u n t r ie s . " ^ 1 '
_ ¿ . . .  ■* \ v. , . • - . ». - j *  k i  v ,  *. » ■ ■*. «% V ' ’/ . ' x J  r  • » ' l l  *» *  i’

( l i )  The "A fghan '1 Case

The l e t t e r  was tra n sm itted  to  the G overnors o f  the c o lo n y  

f o r  e x p la n a t io n  and comment, w hich  o n ly  served  to  make the 

p o s i t i o n  more s e r i o u s .  The number o f  C hinese in  1881 in  the 

whole o f  A u s tr a lia  t o t a l le d  3 8 , 5 5 3 . In 1891 i t  dropped to  

3 5 ,82 1  In c lu d in g  h a l f - c a s t e s .  But the ap preh en sion  o f  the 

p o s s i b i l i t y  o f  a co n tin u e d  in f lu x  led  to  a demand f o r  fu r th e r  

r e s t r i c t i v e  measure» and a c l o s e r  a p p l i c a t io n  o f  the e x i s t in g  

law . In Hew South W ales a c o n s ta n t  w atch was k ep t on v e s s e ls  

com ing t o  N ew castle and Sydney w ith  C hinese on b o a rd , and one 

o f  the r e s u lt s  was th at the m aster o f  3 .3 .  C helydra  was f in e d
<fiP

C. 5448, 1888, No. 1 , E n c lo s u re .

( 2 )  A u s t r a l is  O f f i c i a l  yea r  B ook. 1925. 956 .
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£ 1 ,0 0 0  f o r  h avin g  on h is  v e s s e l  more C hinese than the law a l ­

low ed him to  c a r r y * ^  The a r r iv a l  o f  the "Afghan" in  A p r i l ,  

1888, aga in  caused  g re a t  c o n s te r n a t io n  in  V ic to r ia *  The s h ip , 

o f  1 ,4 36  tons burden, was c a r r y in g  268 C hinese passen gers  -  

254 more than i t  sh ou ld  la w fu l ly  have b ro u g h t, a lth ou gh  many o f  

them, h o ld in g  n a t u r a l is a t io n  p a p ers , were exem pt. The m atter 

vraa g iv e n  the a l t e r n a t iv e s  e i t h e r  o f  p ay in g  heavy f i n e s ^  or 

o f  ta k in g  the p assen gers eway. The "Afghan" then made f o r  

Sydney w here, as in  M elbourne, an in d ig n a n t mob was ready to  

take the law in to  i t s  own hands. The Government fo rb a d e  a l l  

the C hinese to  land and kep t them in  c u s to d y . ^  An a p p l ic a ­

t io n  f o r  a w r it  o f  habeaa c o rpus was commenced in  b o th  V ic t o r ia  

and kew South W ales. Tho Supreme Court o f  hew South Wales 

h e ld *  in  lx p arte  Vioo T in , ' that a C hineoe was e n t i t l e d  to

(1 )  cogh la n  and Ewing, o p . c l t . ,  96 .

(2 )  s .  2 o f  the V ic t o r ia n  A ct o f  1881 p ro v id e s  that the owner
or  m aster h a v in g  on board a g r e a te r  number o f  C hinese immigrant* 
than one to  e v e ry  hundred tons « h a l l  be l i a b l e  to  a p e n a lty  o f  
£100 f o r  each  Chinese onrx 'iod  in  ex cess  .

(3J Tho Government h u r r ie d ly  passed  a B i l l  t o  l e g a l i s e  I t s  a c ­
t io n .  In in tr o d u c in g  i t  in to  the Assem bly S ir  Henry P arke*, 
the P rem ier, d e c la r e d !  "N e ith e r  f o r  H.M. sh ip s  o f  » a r ,  n or f o r  
H .M .’ s r e p r e s e n ta t iv e  on the s p o t ,  n or  f o r  the s e c r e t a r y  o f  the 
C o lo n ie s ,  do we in ten d  to  turn  a s id e  from  our p u rp ose , w hich Is 
to  term in ate  the la n d in g  o f  C hinese on th ese  sh ores  f o r  ev er  
e x c e p t  under the r e s t r i c t i o n s  imposed by the b i l l ,  w hich w i l l  
amount and w hich are  in ten d ed  to  amount to  p r a c t i c a l  proh ib ition *! 
C ogh lan , Labour and In d u stry  In A u s t r a lia  (1 9 1 8 ) , I I I ,  1342.

<4 ) 9 .  N.S.W . 493 (1 8 8 8 ).
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land on payment o f  the £10 p o l l  t a x . Any d e te n t io n  o f  such 

C hinese by  a u th o r ity  o f  the Government a f t e r  such ten d er  was 

an I l l e g a l  im prisonm ent. I t  fu r t h e r  h e ld ,  in  gx p a rte  Lo 

Pak, ^  th at a C hinese s u b je c t  h o ld in g  a c e r t i f i c a t e  o f  e x ­

em ption  must be d isch a rg e d  from  d e t e n t io n .  The p o l i c e ,  in  

a c t in g  "under the a u th o r ity  and by the o rd ers  o f  th e  g ov ern ­

ment o f  the C o lo n y " , were d e p r iv in g  the a p p lic a n t  o f  h is  l i ­

b e r t y ,  w hich co u ld  n ot be J u s t i f i e d .  The C ourt o f  V i c t o r ia  

gave the same v e r d i c t .  in  Chun Teeong Toy v .  « us g r o v e , ^  i t  

r u le d  th at a C hinese im m igrant was e n t i t l e d  t o  land upon du ly  

te n d e r in g  the p o l l  t a x , a lth ou g h  such  Chines© form ed one o f  

the passen gers  o f  the s h ip  h avin g  on board a number o f  suoh 

p a ssen gers  g r e a t ly  in  exoeas o f  such s h i p 's  ton n a ge . "P re ­

v e n t io n  cannot be j u s t i f i e d  or r a t i f i e d  by the Government o f  

V i c t o r ia  e i t h e r  as an a c t  o f  s ta te  or  as an e x e r c i s e  o f  the 

r o y a l  p r e r o g a t iv e ,  s o  as to  r e l i e v e  the c o l l e c t o r  from  the 

l e g a l  con sequ en ces o f  suoh an a c t . "  The V ic t o r ia n  Government, 

how ever, ob ta in ed  le a v e  t o  ap p ea l to  the P riv y  c o u n c i l ,  w hioh 

r e v e rs e d  the c o l o n i a l  d e c i s io n  and r u le d  th at an a l ie n  had no 

l e g a l  r ig h t  e n fo r c e a b le  by  a c t io n  t o  e n te r  B r i t i s h  t e r r i t o r y .

U )  9 .  N .s .w . 221 , (1 8 8 8 ) .

( 2 > 14 , V ,  L.R* 3 4 « ,  (1 8 8 8 ) .

^  Mua«rove v ,  Chun Teeontt T oy . (1 8 9 1 ] A .C . 272 . And see  
I n fr a ,  .
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•«hen trio news th a t the C hinese were b e in g  r e s tr a in e d  from  

la n d in g  reaohed  E ngland, the C hinese U in is t e r  again  p r o te s te d  

He demanded th a t the p r o h ib it io n  sh ou ld  be c a n c e l le d  and com­

p e n sa tio n  p a id  f o r  any lo s s e s  s u s ta in e d  by the im m igrants, and 

in tim a ted  th a t  in  i t s  in te r n a t io n a l  and c o n v e n t io n a l a sp e cts  

the B r i t i s h  Government c o u ld  n ot deny the i l l e g a l i t y  o f  the 

a c t io n  o f  the o o lo n ia l  a u t h o r i t ie s  in  th is  m a tte r .

( i l l )  The secon d  I n t e r -C o lo n ia l  C o n fe re n ce , 1888.

A c o n fe re n ce  was convened in  June, 1888, to  d is c u s s  the 

s u b je c t  o f  C hinese im m igration  w ith  a v iew  t o  a r r iv in g  a t  an 

**Aus t r a l  ia n " d e c is io n  as to  fu tu re  p o l i c y .  R e s o lu t io n s * 2  ̂

were adopted  em bodying the v iew s o f  the m a jo r ity * 5 * o f  the 

c o l o n i e s .  In the o p in io n  o f  the C o n fe re n ce , the r e s t r i c t i o n  

o f  C hinese im m igra tion , w hich was e s s e n t ia l  to  the w e lfa re  o f  

the p eop le  o f  A u s t r a l ia ,  c o u ld  b e s t  be se cu red  through  d i p l o ­

m atic  a c t io n  on the p a rt  o f  the Im p eria l Government and by 

u n iform  A u s tra lia n  l e g i s l a t i o n .  The d e le g a te s  agreed th a t 

the p rop osed  u n iform  l e g i s l a t i o n  sh ou ld  c o n ta in  the f o l lo w in g  

p r o v is io n s :  i t  sh o u ld  a p p ly  to  a l l  C h in ese , w ith  s p e c i f i e d  

e x c e p t io n s }  the method o f  r e s t r i c t i o n  sh ou ld  be passen ger 

l im it a t io n  o n ly  -  one C hinese p a ssen ger  to  ev ery  500 tons o f

C. 5448, E n closu re  in  No. 51 .

( 2 ) Quick and G arran, o p . c l t . ,  626 .

(3 )  Tasm ania d is s e n t e d ,  and W estern A u s t r a l ia  d id  n o t v o t e .
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the «h ip * «  bu rd en ; C hinese from  any one c o lo n y  co u ld  n o t  e n te r  

a n oth er  w ith ou t the l a t t e r » »  c o n s e n t .

A J o in t  r e p r e s e n ta t io n  wae s e n t  to  the m other co u n try  r e ­

q u e s t in g  a t r e a t y  w ith  China to  e x c lu d e  a l l  C hinese e x ce p t  

s tu d e n ts , o f f i c i a l s ,  t r a v e l l e r s ,  m erchants and s im ila r  c la s s e s .  

A c c o r d in g ly , the F ore ig n  o f f i c e  ins tru e  t e d ^ ^  the B r i t i s h  Am­

b a ssa d o r  a t  Peking to  e n te r  a t  once in to  n e g o t ia t io n s  w ith  the 

T a u n g li Yemen. < I t  was p o in te d  ou t th a t  the s e v e r a l  c o l o n i e s ,  

c o n s id e r in g  th a t  the le n g th  o f  time which m ight be o cou p led  in  

n e g o t ia t io n  was u n ce r ta in , and h avin g  reason  to  dread a la rg e  

in f lu x  o f  la b o u re rs  from  C hina, had f e l t  them selves com p e lled  

to  l e g i s l a t e  im m ediately  to  p r o t e c t  t h e ir  c l t l s e n s  a g a in s t  the 

in v a s io n *  As a m atter o f  f a c t ,  the l e g i s la t u r e s  had passed  

fu r t h e r  r e s t r i c t i v e  measures w ith ou t a w a it in g  th e  p o s s ib le  

r e s u l t  o f  the d ip lo m a t ic  a c t io n .  This amounted to  an announce­

ment th a t d is c r im in a t iv e  l e g i s l a t i o n  o f  a g iv en  c h a r a c te r  was 

g o in g  t o  be ad opted  w h atever m i$ it  be arranged in  a t r e a t y .

By A ct 1005 o f  1888, V i c t o r ia  r a is e d  the p a ssen ger l im i t a t io n  

to  one f o r  e v e ry  800 to n s , a b o l is h in g  the la n d in g  ta x . Hew 

South  Wales p ro v id e d  f o r  a l i m it a t io n  o f  300 tons and a p o l l  

tax  o f  £100 f o r  im m igrants e i t h e r  by  sea  or b y  land (K o. 4 , 

1 8 8 8 ) . Queensland (H o. 22 ,  1888) and South A u s tr a lia  (N o. 439, 

1888) fo l lo w e d  the V ic t o r ia n  m odel, but the l a t t e r  exten ded  

the p e r io d  o f  o p e r a t io n  t i l l  1892 and the A ct d id  n ot a p p ly  to

( 1 ) C. 5448 , NO. 85
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C hinese n a tu ia l ia e d  b e fo r e  1 O cto b e r , 1691* W estern A u stra ­

l i a  c o p ie d  the V ic t o r ia n  A ct in  1689, w h ile  Tasmania d id  n ot 

ao t •

The in f lu x  o f  C hinese im m igrants was e f f e c t i v e l y  checked  

and the problem  was c o n s id e r e d  by the A u s tra lia n  c o lo n i s t s  to  

have been  s e t t l e d .  How w ith  2 ,9 7 4 ,5 8 1  square m iles  o f  t e r r i ­

t o r y  and a p o p u la t io n  o f  3 ,1 5 9 ,0 8 5  in  1891 , A u s tra lia  had 1*06

p e o p le  to  the square m i l e ,* 1 * th ere  b e in g  much room l e f t  v a ca n t .
. . . > ' • ■ * *'•* 

The Indians and the Japanese a v a ile d  them selves o f  the op p or-
v V,>; • i •*': 1 & i. # t*'i&*t % t +}**&
tu n ity  d u rin g  the e a r ly  n in e t ie s  and cau sed  a more com plex
rsf-'-i c o lo u r  * and p o in te d  eo.t th a t the e x e lu e ie fi  o f  A ll  SIM* 
problem  both  o f  im p eria l and o f  in te r n a t io n a l  em barrassm ent.

On the one hand the Indians were B r i t i s h  s u b je c t s ,  and on the
■ 'C--* .*•'. * V U  i t- -i. ’ %T %,V L { ’■ -‘t . h - ; -•

o th e r , the r i s e  o f  Japan t o  power was a f a c t  which G reat B r i ­

ta in  co u ld  n ot ig n o r e .
'£v#lr prohibitive «wt, not upon race or wo lou r, but

A th ir d  in te r n a t io n a l  C on feren ce  met a t  Sydney in  March,

1896 . A r e s o l u t i o n ' ' was ad opted  to  the e f f e o t  th a t , in
/ 'i ’ ■ ■' ,1  ̂ ’ : ' ' Tc J; t€ ■;! ' I- fv "
o r d e r  to  e x c lu d e  the In d ia n s , a d i s t i n c t i o n  betw een immigrant

f* ^Vj ^  1 - 'r  •<" * *  If. * j *  • 5  $  4 /». 4 / j t ,  V
B ritish  s u b je c t s  was to  be e s t a b l i s h e d .  The C on feren ce  fu r t h e r

r e s o lv e d  n ot to  adhere to  the A nglo-Japan ese  T rea ty  o f  1894, (3)
which gran ted  f u l l  l i b e r t y  t o  the s u b je o ta  o f  e i t h e r  Empire to

m  ' ■ . •
e n t e r ,  t r a v e l or l i v e  in  any p a rt  o f  the o th e r  a ig n a to r y ’ a

( D  C f. Jenks and Lauck, The Im m igration  Problem ( i s t f c ) ,  277 ; 
Coghlan and Ewing, o p . o l t . ,  444 .

. v #  w .  t v  t ^  -L, -A * .  » * .,£  , -aw -kÄ , -if #  1(2) Willard, op. olt., 109; Campbell, op. clt., 78.
(3 )  s t a t e  p a p ers , 8 6 , 3 9 . Queensland adhered t o  th e  T rea ty  in  
1897, but the adherence was denounced by the im p e r ia l Govern­
ment in  1908.



71 .

t e r r i t o r y ,  and whieta p ro v id e d  th at the T rea ty  was n ot to  a p p ly  

to  the B r it ia h  s e l f - g o v e r n in g  Dominions u n less  they so  w ish ed . 

The p r o v is io n  o f  the C hinese im m igration  r e s t r i c t i o n  A cts  w ould 

have been exten d ed  to  a l l  o o lo u re d  ra ce s  i f  O rest B r ita in  had 

n o t  in te rv e n e d  on im p e r ia l grou n d s.

( i v )  The Im p eria l C o n fe re n ce , 1897 

The C on feren ce  was h e ld  in  London. Joseph C ham berlain , 

a d d re ss in g  the Prem iers from  the C o lo n ie s , reminded them ^^ o f  

the t r a d it io n s  o f  the Em pire, w hich  made no d i s t in c t io n s  o f  

ra ce  or c o l o u r ,  and p o in te d  ou t th at the e x c lu s io n  o f  a l l  Her 

M a je s ty ’ s In d ian  s u b je c t s ,  o r  even o f  a l l  A s ia t io s ,  w ould be 

so  o f f e n s iv e  t o  th ose  p e o p le s  th at i t  would be m ost p a in fu l to  

Her M ajesty  t o  s a n c t io n  i t .  He th e r e fo r e  urged them to  base 

t h e ir  p r o h ib i t iv e  l e g i s l a t i o n ,  n o t  upon ra ce  or  c o l o u r ,  bu t 

upon the r e a l  o b je c t io n a b le  c h a r a c t e r i s t i c s  o f  the immigrants 

a g a in s t  whom the l e g i s l a t i o n  was d i r e c t e d .  He subm itted  f o r  

the c o n s id e r a t io n  o f  the A u s tr a lia n  C o lo n ie s  an A ct r e o e n t ly  

passed  in  N a ta l, w hich em bodied the p r in c ip le  o f  r e s t r i c t i o n  

by means o f  an e d u c a t io n a l t e s t .  I t  p ro v id e d  that any p erson  

who f a i l e d  t o  w r ite  ou t and s ig n  in  a European language an 

a p p l i c a t io n  f o r  a d m iss io n , w ou ld  bo d e c la r e d  a p r o h ib it e d  immi­

g r a n t . The A c t , not b e in g  d is c r im in a t iv e  in  form , had been 

a llo w e d  by the Crown. W estern A u s t r a lia  (N o. 1 3 , 1 8 9 7 } , Tas­

mania (N o. 69 , 1 8 9 8 ), and New South W ales (N o. 3 , 1898) r e a d i ly  i

i 1 * Csĥ  8696 (1897), 13
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adoptad  the language t e a t .  I t  is  e v id e n t  th a t  the new Aota 

were n o t  aimed a t  C hinese Im m igration , w h ich  had a lre a d y  been 

ch eck ed  by the 1888 A c ta . The Tasmanian taw e x p r e s s ly  s t i ­

p u la te d  that n oth in g  in  the A ct s h a l l  r e p e a l the C hinese Im­

m ig ra t io n  A ct  o f  1887. V i c t o r ia ,  Q ueensland and South Aus­

t r a l i a ,  b e in g  co n te n t  w ith  the a n ti-C h in e se  c la u s e s ,  attem pted  

no fu r t h e r  a c t io n .  The t e s t  form ed the b a s is  o f  the fe d e r a l  

A c t , w hich  a p p lie s  t o  a l l  A s ia t io a  and n o t  to  C hinese 1mm 1 -
(1 j

granta o n ly .  1

By the C o n s t it u t io n a l  A ct o f  the Commonwealth, the F ed era l 

Government i s  v e s te d  w ith  the power to  make laws on im m igration  

and e m ig r a t io n . The Im m igration  Rea t r i e t i o n  A c t , f i r s t  passed 

in  19 01 , s u b s t itu te d  a d i c t a t i o n  t e s t  f o r  the w r it te n  a p p l i c a ­

t i o n .  I t  ex c lu d ed  a p r o h ib it e d  immigrant from  e n te r in g  Aus­

t r a l i a  who f a i l s  t o  w r ite  ou t a t  d i c t a t i o n  a passage o f  50 

w ords in  len g th  In a suropean  la n g u a g e .

(v )  The Causes o f  C hinese E x c lu s io n  

A fte r  the d is c o v e r y  o f  g o ld  and u n t i l  1870, the c h i e f  

o b je c t io n  to  the Chinese ca:ne from  the m in e rs . A ft e r  th a t  

y e a r , the most stren u ou s o p p o s i t io n  to  t h e i r  p resen ce  came from

The C hinese p o p u la tio n  in  A u s tr a lia  as enum erated a t  the 
d e c e n n ia l  census has v a r ie d  as f o l l o w s :  3 8 ,2 5 8  in  1861; 
2 7 ,6 7 5  in  1871; 3 8 ,5 3 3  in  1881} 3 6 ,8 2 1  in  1891; 3 2 ,7 1 7  in  
1901 ; 2 5 ,7 7 2  in  1911; and 2 0 ,8 1 2  in  19 21 . O f. A u s tr a lia  
Year Book. 1 9 25 , 9 5 1 -9 5 6 , Owing to  the econom lo c r i s i s ,  the 
1931 census was d e fe r r e d  to  1933 and is  n ot a v a l la t ’l e  a t  the 
time o f  w r i t in g .
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the w orkers In c a p i t a l  c i t i e s .  The q u e s t io n  o f  the a l le g e d  

c o m p e t it io n  o f  C hinese la b o u r  le d  to  the fo rm a tio n  and amal­

gam ation o f  trade unions whose a c t i v i t y  was la r g e ly  r e s p o n s ib le  

f o r  the e n a c t in g  o f  the in c r e a s in g ly  s e v e re  l a w a . ^  Never­

t h e le s s  the C hinese in  no sense com peted w ith  the c i t y  w ork ers .

S ir  T. A. Coghlan in  h is  g rea t  work Labour and In d u stry  in
(2 )A u s t r a l ia , made an e f f o r t  to  a n a ly s e ' ' the in d u s tr ie s  which 

a f fo r d e d  the C hinese moat em ploym ent. He began w ith  market 

g a rd e n in g , o f  w h ich , he s a id ,t h e  C hinese had a lm ost a mono­

p o ly ;  the a l l i e d  trade o f  g re e n g ro ce ry  was in the p o s s e s s io n  

o f  Europeans and C hinese in  about equ al p r o p o r t io n s ; w h ile  in  

the f r u i t  trade C hinese h e ld  about o n e - f i f t h .  T ob a cco ­

grow in g  the C hinese had e n t i r e l y  in  t h e ir  own hands, not two 

grow ers in  a hundred b e in g  E uropeans. A la rg e  number o f  

C hinese s t i l l  c lu n g  to  the se a rch  f o r  m e ta ls , but th e ir  em­

ploym ent in  no sens© in te r fe r e d  w ith  the w h ites  and they  c o n ­

f in e d  them selves to  w ork in g  a l l u v i a l  t in  d e p o s it s  or  s e a r ch in g  

l i t t l e  r iv e r s  or stream s and the abandoned d ig g in g s  f o r  g o ld .

In the g re a t  p a s to r a l  in d u s try , few C hinese found em ploym ent. 

Taking employment as a w h o le , he con c lu d ed  that i t  was n o t  In 

any sense true th a t  th e  p resen ce  o f  C hinese in  A u s t r a lia  tended 

to  d ep ress  wages o r  cau se  unemployment am ongst the European

S u t c l i f f e ,  H istory  o f  Trade Unionism  In A u s tr a lia  (1 9 2 1 ) ,
3 4 , 3 5 . .... ......... ... ....... ......................................................

C ogh lan , Labour and Indu stry  in  A u s tr a lia  (1 9 1 8 ), I I I ,  1331- 
1333.
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workmen. T h eir  numbers in  the la t e r  p e r io d  were t o o  few , and 

the c a l l in g s  they fo l lo w e d  were n ot th ose  p a r t i c u la r ly  fa v ou red  

by  the w h ite s ; the grow ing a n tip a th y  to  them was th e r e fo r e  due 

t o  some o th e r  ca u se , exam in ation  o f  w hich does  n ot f a l l  w ith in  

the p re se n t s co p e .
I



75.

Chapter V .

CHINESE IMMIGRATION IN NF' ZEALAND

11 . A H is to ry  o f  F i f t y  Y e a rs . -  The f i r s t  C hinese In 

New Zea land came from  A u s t r a l ia :  when la t e r  Im m igration  s e t  

in  In la r g e  numbers, I t  was m ostly  d i r e c t  from  C h i n a . S o m e  

o f  them went to  New Z ea lan d  b e fo r e  the d is c o v e r y  o f  g o ld  in  

the Otago f i e l d s  in  1861, and then p ressed  on in  the subsequent 

yea rs  w ith  the stream s o f  m in ers . The to ts ), number reached  

4 ,2 1 5  in  1871, o f  whom 4 ,1 5 9  were In th e  p ro v in ce  o f  O tago, 

3 ,5 7 0  b e in g  em ployed In a l l u v i a l  m i n i n g . ^  They form ed le s s  

than 1*75 per c e n t ,  o f  the p o p u la t io n  o f  the Dom inion, b u t 

r e p re se n te d  6 par o e n t .  o f  th a t  o f  the p r o v in c e . The c o n ­

c e n t r a t io n  le d  to  o p p o s it io n  in  Otago a g a in s t  the Chinese im­

m ig r a t io n . A s e l e c t  P arliam en tary  Committee was a p p o in ted  

In A ugu st, 1871 , to  in v e s t ig a t e  the e x te n t  o f  the im m igration  

and i t s  p rob a b le  r e s u l t ,  n ot o n ly  in  the g o ld f i e l d s  but a ls o  

on the s o c i a l  c o n d i t io n  o f  the C olon y  as a w h o le . The Com- 

m lt te e  fo u n d ' ' th a t  the C hinese were in d u s tr io u s  and f r u g a l ,  

and as o r d e r ly  as E uropeans} th a t  th ere  was no s p e c ia l  r i s k

(1) S ch olefie ld  and H a ll, A sia tic  Immigration in New Zealand 
(n  n  ) ,  4 .

(2 ) C am pbell, op. o l t . ,  79 .

(3)  S oh olefield  and H a ll, op. c l t . ,  4.



76

to  m o r a lity  o r  s e c u r i t y  from  t h e i r  p re se n ce , nor « e r e  they 

l i k e l y  to  in tro d u ce  d is e a s e ;  that n e a r ly  a l l  who came to  New 

Zea land had come f o r  g o ld m in in g , an d , aa a r u le ,  o ccu p ie d  

ground w h ich  would n o t  pay European m iners to  w ork; that they 

re tu rn ed  to  China w ith  some £100 o r  upwards, and no c o n s id e r ­

a b le  number was l i k e l y  to  s e t t l e ;  that the C hinese m iners 

sp en t le a s  p er  head than the European p o p u la t io n ; and that 

t h e i r  p resen ce  d id  n ot e n t a i l  a d d it io n a l  p o l i c e  p r o t e c t io n .

The m a jo r ity  o f  the Committee thought that no a c t io n  was 

n e c e s s a r y . The Government th e r e fo r e  took  no s te p  t o  r e s t r i c t  

tne C hinese a lth ou g h  the s u b je c t  was under annual d is c u s s io n  

a f t e r  1877 in  the Dominion P arlia m en t. The A ttorn ey -G en era l 

in  1878 once e x p re sse d  the v iew  th a t the C olony had no power 

to  a c t  in  the m atter w ith ou t r e fe r e n c e  to  the home a u t h o r i t i e s ^

Tho number o f  C hinese reach ed  5 ,0 0 4  in  1B 81 .*2  ̂ New 

Zealand now snared  w ith  the A u s tra lia n  C o lo n ie s  the se a re  o f  

a "C h inese in v a s io n "  and was asked to  send a r e p r e s e n ta t iv e  t o  

the f i r s t  I n t e r -C o lo n ia l  C o n fe re n ce . A ft e r  the C on feren ee 

s im i la r  s te p s  were taken to th ose  taken by the o th e r  C o lo n ie s , 

and New Zealand passed  the C h in e««  Im m igration  A ct in  1 8 8 1 . ^

(1 )  S c h o le f le I d  and H a ll ,  op . o l t . .  5 .

( 2 )  New Zealand he p o r t  o f  C ensus, 1916 , 148.

(3 )  For a d ig e s t  o f  the e a r ly  C hinese im m igration  Laws in  New 
Zealand se e  Lewin in  Jou rn al o f  the R oyal S o c ie t y  o f  A r t s . LVI 
(1 9 0 7 -1 9 0 8 ) , 604.
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The A ct  was re se rv e d  by the G overnor f o r  the s i g n i f i c a t i o n  o f  

the (iu een 's  p le a s u r e , w hich was d e e la r e d  in  Deoember, a s s e n t in g  

t o  the « a id  A c t . * l j  I t  l im ite d  the e n tr y  o f  C hinese to  one 

f o r  e v e ry  10 tons o f  the c h i p 's  burden which b rou g h t him to  

New Z ea la n d , and imposed a p o l l  tax o f  £ lo  on e v e ry  C hinese«

The p o p u la t io n  deoreaaed  to  4 ,5 4 2  in  1886, and to  3 ,7 1 1  in  

1 8 9 6 .^ ^  The Act was f i r s t  amended in  1888, when the p a ssen ­

g e r  l im i t a t io n  was r a is e d  to  one f o r  every  100 yona. But

n a tu r a lis e d  B r it i s h  s u b je c t s  were exclu d ed  from  i t s  o p e r a t io n .

A secon d  Amendment A ct was In trod u ced  in  1896. fu r th e r  r a is in g  

o a r r ia g e  o a p a c ity  to  one f o r  e v e r y  200 tona and the adm laaion 

tax  to  £100.

D uring the e a r ly  n in e t ie s  o th e r  A s ia t ic  p e o p le  had come 

to  New Zealand and, as in  the A u s tra lia n  C o lo n ie s ,  tended to  

c o m p lic a te  the problem  o f  o o lo u re d  im m igra tion . With the 

d e c l in e  o f  a l l u v i a l  m in in g , the C hinese were f i l t e r i n g  through 

t o  the o i t l e a  and tow ns. Mr. Seddon , in  In tro d u c in g  the f i r s t  

A s ia t i c  R e s t r i c t i o n  B i l l  in  1896, p rop osed  r e s t r i c t i o n  on 

c o lo u r e d  B r i t i s h  s u b je c t s  and the d e n ia l  o f  n a t u r a l is a t io n  to  

any fu r t h e r  C h in ese . The B i l l  f a i l e d  In  the L e g is la t iv e  

C o u n c i l .  A secon d  A s ia t i c  R e s t r i c t i o n  A c t ,  though i t  passed  

the C o lo n ia l  L e g is la t u r e ,  was d is a llo w e d  by the Crown. Then

( ! )  S ta te  P apers, v o l .  7 5 , 1883 -188 4 , 428 .

(2 )  New Zealand Year Boole, 1933 . 6 4 .
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an Im m igration  R e s t r i c t i o n  A ct was passed  in  1899, ad op tin g  

the language te a t  on the N atal m odel, w hich re q u ire d  any p e r ­

son  o f  o th e r  than B r it i s h  b i r t h  o r  p aren tage to  w r ite  and 

s ig n  in  a European language a p r e s c r ib e d  a p p l i c a t io n  f o r  ad­

m is s io n . But the A ct d id  n ot ap p ly  to  any person  o f  a c la s s  

f o r  w hich im m igration  p r o v is io n s  had been made by law or  by 

approved schem e. C hinese were th e r e fo r e  exem pted from  the
i '  *  1 ' t  t  J' • !« »  f  .  T  , • i  .4  i  l i  V  W :  • v r j «  T  YjJ  1 ^  *•" -  iA

t e s t ,  but remained s u b je c t  to  the tonnage l i m it a t io n  and p o l l  

tax as p ro v id e d  in  the Amendment A ct o f  1896.

In the Chinese Im m igration  Amendment A ct  o f  19o7 i t  was
- • ■■ ■ *»

en a cted  th at no C hinese s h a l l  land in  New Z ea lan d  "u n le ss  such 

C hinese is  a b le  to  read a p r in te d  passage o f  n ot le s s  than 

100 words o f  the E n g lish  la n g u a g e ."  This was an oth er b a r r ie r  

t o  C hinese im m igrants in  a d d it io n  to  the c a r r ia g e  l i m i t  and 

the £100 t a x .  The c o n s o lid a te d  Im m igration  A ct o f  1908 r e ­

ta in ed  the same p r o v is io n s ,  and an a p p ea l from  the Chinese in  

the Dom inion t o  th e  B r i t i s h  Government was answered by  i n s i s ­

ten ce  th a t th e  m atter was one f o r  the l o c a l  govern m en t.^  The 

1920 Amendment re p e a le d  the e d u ca tio n  te a t  f o r  C hinese and
", - I , r ' I:r t'»;) r r «5, ft * j* % 3*; ffsft s. -1 i  ̂ V
o th e r  im m igrants, but adopted  trio perm it system . No p e rso n ,

*• * •’ *• - ' • ■- * v*I-. .*.■ v v 1* * 3» .* '£ £ i  *9 J> 1 *>•> * i f-i }
who is  n o t o f  B r i t i s h  b i r t h  and p a ren ta g e , i s  a llo w e d  to  e n te r  

u n less  a perm it t o  do s o  Is ob ta in e d  b e fo re h a n d .

^  K e ith , He s p o n s ib le  Government in  the Dom inions (1 9 2 8 ) , I I ,  
011.
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12 . The W hite Hew Z e a la n d . -  i t  seems that Chine»® 

in  New Zealand are  to o  few  In number and e c o n o m ic a lly  to o  weak 

to  endanger the m a te r ia l l i f e  and s o c i a l  w e l l -b e in g  o f  the 

c o u n tr y . And s in c e  1896 , t h e ir  number has con tin u ed  t o  d e ­

c r e a s e d ^  The o b je c t i o n  t o  the C hinese f i r e t  s ta r te d  in  the 

m ining d i s t r i c t » ,  and waa view ed w ith  much d is fa v o u r  by the 

m e rca n tile  c l a s s .  When the C hinese proved  that th ey  w ere n ot 

o n ly  s u c c e s s fu l  m in ers , but good b u s in e ss  men and a g r ic u ltu r is ts  

as w e l l ,  t o  whose e n t e r p r is e  and i n i t i a t i v e  many im portant in ­

d u s t r i e s ,  In c lu d in g  m arket g a rd en in g  and d a ir y in g , owed t h e ir  

d eve lop m en t, the town members o f  P arliam ent began t o  ad voca te  

C hinese e x c l u s i o n . ^  Under the a d m in is tra t io n  o f  R ich ard  

Seddon from  1893 t o  1906, a n ti-C h in e s e  Laws o f  e v e r - in c r e a s in g  

s e v e r i t y  were e n a c te d . Seddon owed h is  r i s e  to  th o  su p p ort 

o f  a raining c o n s t i tu e n c y , and when he f i r s t  en te re d  the House 

o f  R e p r e s e n ta t iv e s , in  1879, had s to o d  f ir m ly  a g a in st  C hinese 

i m m i g r a t i o n . ) In o rd e r  to  sa feg u a rd  the r a c ia l  p u r ity  o f  

the p eop le  o f  New Zea land and to  p re s e rv e  B r i t i s h  in s t i t u t io n s  

f o r  p o s t e r i t y ,  he was o f  the o p in io n  th a t  the Dominion must 

be kept w h ite . Econom ic c o n d it io n s  were a l s o  r e s p o n s ib le  f o r
|  ■ . \  r ,  f *  p r  '* v  i  . *  .vi  •'' • v  . > «« <■> yv /-  V, ( ^ ¿TV*», •: j -  . 7 )'■ 4 '  ? < « . h  ; .. 4

(1 )  C am pbell, o p . c l t . ,  83 .

( 1 2  3) H a ll ,  ’liew Zealand and A s ia t ic  Im m ig ra tio n " , in  New Zealand 
A f f a i r s , 1929 , 8 4 .

(3 )  Drummond, The L ife  o f  R ich ard  Seddon (1 9 0 7 ) , 32
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p o l i t i c a l  a c t i o n .  Prom the e a r l i e s t  da te  o f  a g i t a t io n  f o r  

l e g i s l a t i o n  u n t i l  1907, ev ery  A ct passed  was sa id  t o  have teen  

p reced ed  by some econom ic c r i s i s ,  ca u s in g  unemployment and d i s ­

t r e s s .  ^  The r e a l i s a t i o n  o f  the w h ite  lie** Zealand p o l i c y  

n e c e s s it a t e d  the t ig h te n in g  up o f  the c o n t r o l  ov er  im m igration . 

The perm it system  was in tr o d u ce d , which a v o id s  r a ce  or  c o lo u r  

d is c r im in a t io n  y e t  w hich  is  more e f f e c t i v e  in i t s  purpose o f  

© xclua i o n . ^

(1 )  H a ll ,  o p . c l t « ,  9 3 .

( 2 )  The d e c e n n ia l  census o f  th e  C hinese p o p u la t io n  In  hew
Zealand showed the fo l lo w in g  f i g u r e s :  2 ,8 7 5  in  1901; 2 ,6 3 0  in
1911; 3 ,2 6 6  in  1921; and 2 ,8 5 4  In  1931: New Zealand Year
Book, 1933 , 64 .
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C hapter V I .

CHINESE IM.VIOHATION IN SOUTH AFhICA

13 . The Cape and E a rly  Im m igration .«» S in ce  the f o r t i a e  

o f  th e  l a s t  oen tu ry  u n t i l  the e l im in a t io n  o f  the c o n t r a c t -  

la b ou r  system  in  1875, the Cape o f  Good Hope had serv ed  as a 

p la o e  o f  c a l l  f o r  the o r ie n t a l  v e s s e ls  c a r ry in g  C hinese la b o u r ­

e r s  t o  th e  p la n ta t io n s  o f  South Am erica and the W est I n d ie s .

I t  l i e s  a t  the m iddle o f  the Journey betw een Macao o r  Hong Kong, 

where the la b o u re rs  u s u a lly  em barked, and t h e ir  American d e s ­

t in a t i o n .  S i x t y - f i v e  to  e i g h t y - f i v e  days were r e q u ire d  f o r
. .. M  "  * *  *

s a i l i n g  v e s s e ls  to  make the p o r t ,  and an oth er n in e ty  days to  

Peru o r  H a v a n a . T h e  p la c e  was w e ll  known to  C hinese* But 

C hinese appeared t o  have had r e co u rs e  to  the Cape in  e a r l i e r  

c e n t u r ie s . When the Dutch founded  t h e ir  o o lo n y  In the East 

I n d ie s ,  in te r c o u r s e  and tra d e  had e x is t e d  betw een th ese  is la n d s  

and C hina. C hinese m erchants m ight have adventured  from  th ere  

to  the Dutch C olon y  in  the Dark C o n t i n e n t . ^  The enactm ents

(1 )  p s r llsm e n ta ry  p a p e rs . 18 87 -58 , 481 , 6 .

(2 )  N ative Malays were brought to  the Capa in  la rg e  numbers by
the Dutch and rem ained the p r in c ip a l  c o n s t i tu e n t  o f  the Cepe 
p o p u la t io n , t o  be known la t e r  as the Cape M alays: Nathan, The 
South A fr ic a n  Commonwealth } ,  883 .
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r e l a t i v e  to  C hinese In the Capo p lakator. r e v e a le d  the p resen ce  

o f  th e s e  p e o p le . Some o f  the s ta tu te s  m ight have been c o p ie d  

from  th ose  o f  B a ta v ia , the c e n tre  o f  the C hinese c o lo n y  in  the 

East I n d i e s . ^  I t  i s  in t e r e s t in g  to n ote  th a t the p lak aten  

fo rb a d e  C hinese t o  wear European c lo t h e s .  A h igh  custom s 

d u ty  was a ls o  charged  on the e x p o r ta t io n  o f  C hinese c o rp s e s  to 

C h ina. C hinese m ight have fre q u e n te d  the C olony in  the seven ­

teen th  and e ig h te e n th  c e n t u r ie s .

Three yea rs  b e fo r e  the in t r o d u c t io n  o f  the f i r s t  Indian  

im m igrants to  N atal in  I8 6 0 , C hinese la b o u re rs  were Im ported 

toy a land company. 1 They began to  come a f t e r  th e  m iddle o f  

l a s t  c e n tu r y , though n ever in  la r g e  n u m b e r s . I n  1881 a 

b a tch  o f  250 came to  the Cape f o r  ra ilw a y  c o n s t r u c t io n  w ork, 

bu t soon  abandoned i t  f o r  the diamond d ig g in g s  a t  K im berley .

1 4 . The Developm ent o f  A n t l -A a la t lo  L e g is la t io n  in  the 

Prov in ce s  » -

( i )  The T ran svaa l

The f i r s t  l e g i s l a t i v e  enaotsaent d e a lin g  w ith  A s ia t i c s  was 

passed  by the T ra n svaa l V olk sraad  in  1885 . I t  is  known as 

Law 3 o f  1B85 w ith  su bsequ en t amendments, and is  s t i l l  in  f o r o «

( ! )  sou th  A fr ic a n  Law J o u rn a l, X X III ( 1 9 0 6 ) ,  246 .

( 2 ) W alker, A H istory  o f  South A fr lo a  ( 1 9 2 8 ) ,  3 0 5 .

( 3 ) Dawson, sou th  A f r i c s  (1 9 2 5 ) , 3 5 .
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in  the p r o v in c e . I t  is  baaed on th e  p r in c ip le  la id  down in  

the Orondwot o f  the T ran svaa l from  tim e t o  tim e th a t no e q u a li ty  

betw een th e  w h ite  and c o lo u r e d  reeen  co u ld  be t o le r a t e d .  Law 3
a» '*? jES’lf' ti." '1 & +'%'■ & \ 15 -sr sr *"i t,f

a p p lie s  to  person s b e lo n g in g  t o  any o f  th e  n a tiv e  ra ce s  o f  A s ia . 

A s i a t i c  p eop le  who s e t t l e d  in  the R ep u b lic  f o r  the purpose o f  

tra d e  o r  o th erw ise  were bound t o  have t h e ir  names r e g is t e r e d .  

Such r e g is t r a t io n  had to  be e f f e c t e d  w ith in  e ig h t  days a f t e r  

a r r iv a l  and on the payment o f  a sum o f  £25, w hich was redu ced  

t o  £3 In 1 8 8 6 . They were com p elled  to  l i v e  In c e r t a in  

s t r e e t s ,  wards and lo c a t io n s  In d ica te d  by  the Governm ent.

The f i r s t  V olk sraad  passed  an oth er r e s o l u t i o n , ) In S ep ­

tem ber, 1893, w hich p ro v id e d  th a t e v e ry  Chinaman waa bound t o  

p r o v i d e  h im s e lf  w i t h  a s p e c ia l  pass on w hieh a stamp o f  £26 

was to  be a f f i x e d  and renewed a n n u a lly . The enaetm ent, whieh 

came in to  o p e r a t io n  from  1 January, 1894, seem» t o  have d i s -  

cou raged  C hinese im m igra tion , w hich  s in c e  then has f a l l e n  t o
T$t%. £ f f  f  •• i’ *• ,
in c o n s id e r a b le  numbers.
« «  W  i  A. 4 ; ** j,, s .  . -f  * . .

A f t e r  the Boer war,  the developm ent o f  the g o ld  minea o f  

the T ran svaa l c a l l e d  u r g e n t ly  f o r  la b o u r . The im p o rta tio n  o f  

C hinese c o o l i e s  was p ro p o s e d . The n e c e s s a r y  s te p s  were taken 

im m ed ia te ly . The Labour Im p orta tion  O rdinance was passed  by 

the T ran svaa l Assem bly in  1904. k  C on ven tion  r e s p e c t in g  the 1

(1 )  M M - o f  the T ran svaa l ( t r a n s la te d  by B arber and M acfayden, 
1901 ) , 1155.

I b i d . ,  456 .
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Employment o f  Chinea© Labour In  B r i t i s h  C o lo n ie s  and P ro te c ­

to r a te s  was s ig n e d  in  May o f  the same y e a r . In view o f  the
i r  V  - C * S i W *  t:; *>• <* • t  -a.

n o n - r a t i f i e a t i o n  o f  the E m igration  C on ven tion  o f  1886, th is  

C on ven tion  i s  r e a l l y  an a c t  c a r r y in g  out the p r o v is io n s  o f  the 

C onvention  o f  Peking o f  I860» The T ran svaa l was then a 

Crown C o lo n y . Other D om inions, w hich were opposed  to  the 

p r o p o s i t io n ,  com pla ined  to  Downing S t r e e t .  in  a t e l e g r a m ^  

s e n t  to  P re to r  is  the M in is te rs  o f  A u s t r a lis  and hew Zealand 

urged th at th e ir  e x p e r ie n ce  w ith  the C hinese showed th a t  how­

e v e r  s t r in g e n t  the c o n d it io n s  o f  t h e ir  in t r o d u c t io n  end em ploy­

ment may be made, i t  was p r a c t i c a l l y  im p o ss ib le  to  p reven t 

many and s e r io u s  e v i l s  a r i s in g .  M oreover, the m essage co n ­

t in u e s ,  such in tr o d u c t io n  c re a te d  v e s te d  in t e r e s t s  on the p a rt  

o f  em ployers w hich rendered  i t  v ery  d i f f i c u l t  to  term in ate  the 

p r a c t ic e  once i t  had been s a n c t io n e d . The G overnor-G en era l 

o f  A u s tr a lia  n o t i f i e d  the C o lo n ia l O f f i c e * ’̂  th a t " th is  House 

r e c o r d s  i t s  grave o b je c t i o n  t o  the in t r o d u c t io n  o f  Chineas 

la b o u r  in t o  the T ran svaa l u n t i l  a referendum  o f  the w h ite  popu­

la t i o n  o f  the C olon y has been taken on the s u b je c t ,  or  re sp o n ­

s i b l e  governm ent is  g r a n te d . '’ New Z e a l a n d a l s o  a d v ised
> 9 * X -  i  . t u V --V  «  ,5 t I» «§-■  *

th a t  " a f t e r  years o f  e x p e r ie n ce  in New Zealand my M in ía te lo
The nwsabwr* «f «mpl^yeá in th<¡» »itwaiersraafi 1

iS*üv* *• $1-42  ' ; zii,. / — r v?0& ¿  ̂ / • 3l»'Jv — v ? ¿
(1 )  Cmd. 1941, 1904 , E n c lo s u re , Ho. £6«

(2 )  cmd. 21 04 , 1904.
K **' ■ k s Jr* Q&+ t  ¿ .» m.áV» v
(3 )  Cmd. 1895, 1904.
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a g ree  p r o h ib it io n s  o f  C hinese Im m igration  im p era tiv e  in  the 

h o s t  in t e r e s t s  o f  B r i t i s h  Com m unities. “

The p r o te s ta  d id  n ot seem to  have any in f lu e n c e  on the 

d e c is io n s  in  t h is  m a tte r , w hich  was c o n s id e r e d  as l o c a l  to  the 

T ra n sv a a l. G reat s t r e s s  was, how ever, l a id  in  the O rdinance 

on the r e p a t r ia t io n  o f  C hinese la b o u re rs  upon tne e x p ir a t io n  

o f  t h e ir  c o n t r a c t .  They were n ot to  pursue o ccu p a tio n s  o th e r  

than m in in g , and were t o  be c o n fin e d  w ith in  the m ining com­

pounds. A F o re ig n  Labour Department was e s ta b lia h e d * 1 * in  

M arch, 1904, f o r  the purpose o f  c a r r y in g  ou t the p r o v is io n s  o f  

the O rdinance and the o b l ig a t io n s  o f  the T ran svaa l Government 

under the a r t i c l e s  o f  the la b ou r  co n v e n tio n s*  The f i r s t  

p a rty  a r r iv e d  on 22 June, 1904, and was a ss ig n e d  t o  work in  

the ffitw n teraran d  Oold M i n e s . T h e  la b o u re rs  were r e p a t r ia ­

ted  as soon  as t h e ir  c o n t r a c t e  e x p ir e d , b e g in n in g  in  June»

1907 . The l a s t  C hinese d ep a rted  in  March, 1910, le a v in g  the 

A f r l o a n  community aa t r a n q u il  and In te g r a l as i t  was b e fo re  

the exp erim en t.

^  C «d . 50 25 , 1906, 14 9 ,

l t L T .  c T l V , l ° r  emPloy«d 1» th. «ltw.torir.nd
}«?«  -  « . « J l  « 0 7  -  « .a o e ,  1908 - l i T ^ y r  Ï909 516-
1 9 3 « . ' l l 6 K  - a — 1 " ,P ° r t  ° f  th °  Tr . n . v . a l  chaabar o f  M in . . .

(3) Walker, op# c i t . ,  519.
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A ft e r  th e  Boer War, the r e s t r i c t i o n s  p la ce d  upon the en ­

tra n ce  o f  ’’ u n d e * tre b le  p erson a " were c a r r ie d  out by means o f  

the perm it system  o f  the Peace p r e s e r v a t io n  o rd in a n ce , 1903, 

w hich had lo n g  been  deemed inadequate in  view o f  the e x i s t in g  

c o n d it io n *  o f  the C o lon y . The A s ia t ic  Law Amendment O rdin­

ance o f  1906 p r o v id in g  f o r  the com pulsory  r e g i s t r a t i o n  o f  a l l  

A s ia t i c s  and t h e ir  i d e n t i f i c a t i o n  by  means o f  f i n g e r  p r in ts  

d id  n o t  r e o e lv e  the a ssen t o f  the Crown. But as soon as r e s ­

p o n s ib le  governm ent was g ra n te d , the T ran svaa l Assem bly passed 

the R e g is t r a t io n  A ct in  1907 (H o. 2 ) ,  w hich co n ta in e d  s im ila r  

p r o v is io n s .  The f r e e  C hinese p o p u la t io n  numbered over  e le v e n  

hundred in  the T ra n sv a a l. a s p e c ia l  r e p r e s e n ta t io n  had been 

s e n t  to  London t o  p lead  t h e ir  cause b e fo re  the C hinese M in iste r  

when the 1906 Amendment was In tro d u ce d . Upon the p a ss in g  o f  

the new A ot the C hinese A s s o c ia t io n  In the T ran svaa l aga in  

p e t i t io n e d ^ 1  ̂ the L e g a tio n , s t a t in g  th a t the m easure f a i l e d  to  

r e c o g n is e  t h e ir  a n c ie n t  c i v i l i s a t i o n  and th e  f a c t  o f  th e ir  

b e in g  an Independent s o v e r e ig n  n a t io n .  The p e t i t i o n  con tin u ed  

t o  r e i t e r a t e  th a t  the A ct p la ce d  C hinese s u b je c t s  on the same 

l e v e l  as B r i t i s h  s u b je c t s  corning from  In d ia . W hile i t  w l# i t  

be p ro p e r  f o r  the B r it is h  Government t o  t r e a t  i t s  Indian sub­

j e c t s  as I t  p le a s e d , "you r p e t i t io n e r  r e s p e o t f u l l y  subm its th at

* 3883 j  S6J 5 6 * c o n ta in in g  a ls o  the p r o t e s t s  o f  
the C hinese M in is te r  and co rresp on d en ce  betw een the C hinese 
to n s u l-G e n e ra l in  sou th  A fr ic a  and th e  T ran svaa l Governm ent.
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s u b je c t »  o f  the C hinese Empire sh ou ld  n o t  be t re a te d  in  a 

manner d e r o g a to r y  to  the d ig n it y  o f  the Em pire, e s p e c ia l l y  in 

view  o f  the f a c t  th a t  the e u b je o ts  o f  G reat B r ita in  r e c e iv e  

the m o s t -fa v o u r e d -n a t io n  trea tm ent in  C h in a .” I t  then w ent 

on t o  denounce the A s ia t i c  A ct w hich r e q u ir e d , under heavy and 

in s u l t in g  p e n a l t ie s ,  e v e ry  Chinaman r e s id e n t  in  th e  T ransvaa l 

t o  take out a new r e g i s t r a t i o n  c e r t i f i c a t e  in  p la c e  o f  the 

docum ents a lre a d y  h e ld  b y  him . " I t  s u b je c t «  C hinese t o  a 

system  o f  in s p e c t io n  w hich  ia  u t t e r ly  d e g ra d in g . I t  r e q u ir e s  

even  o h l ld r e n  under 16 to  be r e g is t e r e d  by  t h e ir  paren t« in  a 

most h u m ilia t in g  manner. I t  r e q u ire s  a d u lt  male C hlneso and 

t h e ir  c h i ld r e n  to  g iv e  18 f in g e r  p r in t s ,  a requ irem en t w hich 

i s  I n s is t e d  upon o n ly  in  c o n n e c t io n  w ith  h a b itu a l  c r im in a ls .

I t  red u ces  C hinese to  a l e v e l  low er than th a t  o f  the n a t iv e s  

o f  South A fr ic a  and o th e r  c o lo u r e d  p e o p le . ”

The C hinese A s s o c ia t io n  adm itted  th at the im m igration  

shou ld  be r e g u la te d  and th a t an e f f e c t i v e  check  shou ld  be 

p la ce d  upon I l l i c i t  e n tr y  in t o  the T ransvaa l C o lon y , and o f f e r e d  

v o lu n ta r y  r e g i s t r a t i o n .  The com p u lsion  in a m atter o f  t h is
l  v  _ jr. , a  m  ^ j  _  £  - t ,  . fe J  *  »  i  Oj « K À - W f ù  1  < & r m  m  i n /  * • .

k in d  was what i t  r e s e n te d . I t  f i n a l l y  su g g ested  th at I f  the 

o f f e r  o f  v o lu n ta ry  r e g i s t r a t i o n  co u ld  n ot be a co e p te d  and sub­

s t a n t ia l  r e l i e f  c o u ld  n o t  be g ra n te d , s tr o n g  r e p r e s e n ta t io n s  

would be made t o  the B r it i s h  Government that ev ery  C hinese 

sh ou ld  be se n t  back  to  China s u b je c t  t o  f u l l  com p ensation  b e in g  

p a id  t o  him f o r  d e p r iv a t io n  o f  v e s te d  r l # i t a  as to  t r a d e , r e s i ­

d e n ce , e t c .



A p a ss iv e  r e s is ta n c e  movement was in i t ia t e d  under K. 

Gandhi. The A s ia t ic  p o p u la t io n , in c lu d in g  both  Indians and 

C h in ese , r e s o lv e d  as a body not to  r e g i s t e r ,  and co u r te d  a r r e s t  

when the tim e f o r  r e g is t r a t io n  p r e s c r ib e d  by the A ct had e x -  

p i i e d . * 1  ̂ A la rg e  number o f  a r r e s t s  was e v e n tu a lly  made, but 

the Government found i t s e l f  p ow erless  to  com pel and unable to  

in d u ce  the community to  com ply w ith  the terms o f  the A c t . 

¡(« c o u rs e  was had t o  a s e t t le m e n t , which was n ot agreed  u n t i l  

January , 1908, when the T ran svaa l Government co n se n te d * 8  ̂ to  

a o c e p t  the o f f e r  o f  v o lu n ta r y  r e g i s t r a t i o n .  S ig n a tu res  o n ly  

w ere a cce p te d  from the e d u ca te d , p r o p e r t ie d  or w ell-kn ow n  

A s ia t ic s , w h ile  f in g e r  p r in ts  o f  the r e s t  were ta k en . S entences 

o f  a l l  A s ia t ic s  in  p r is o n  f o r  n on -com p lia n ce  w ith  the c o n d it io n s  

o f  the A ct were a lt o g e t h e r  r e m it te d .

The Immigrants h e s t r l c t i o n  A ct o f  1907 ad opted  the d i c t a ­

t io n  t e s t  o f  a European lan gu age . Those who f a i l  t o  pass the 

t e s t  are d e c la r e d  to  be p r o h ib it e d  im m igrants. But A s ia t ic s  

n ot e n t i t l e d  t o  a c e r t i f i c a t e  o f  r e g i s t r a t i o n  are p r o h ib ite d  

im m igrants even  though they m ight have passed  the t e s t .  This 

c e r t i f i c a t e  i s  r e q u ir e d  o f  e v e r y  male A s ia t i c  above 16 yea rs  o f  

ago under p e n a lty  o f  rem oval from  the C o lon y , and i s  Issu ed  

o n ly  to  A s ia t i c s * '5  ̂ la w fu l ly  r e s id e n t  th e r e , d e f in e d  as persona 1 2 3

6 8 .

(1 )  F or a d e t a i le d  a ccou n t see  Gandhi, 3& tyagraha in  South 
A fr ic a  (1 9 2 6 ).

(2 )  Cad. 3892 , 1908.

(3 )  s .  3 (g )  o f  A ct No. 2 .  o f  1907.
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a u th o r is e d  under the Indem nity and Peace p r e s e r v a t io n  O rdin­

ance o f  1902 , or a c t u a l ly  r e s id e n t  in  tiro C olony or in  the 

Orange L iv e r  C olony on 31 May, 1902, o r  born in  the C olony 

s in c e  that d a te , n ot b e in g  the c h i ld  o f  any la b o u re r  in trod u ced  

under th e  la b ou r Im p orta tion  O rdinance o f  1904.

The a g i t a t io n  r e v iv e d  when the Government passed an A ct 

in  August, 1908, " t o  v a l id a t e  the v o lu n ta ry  r e g i s t r a t i o n  o f
v. ? t VI  % U‘ . . .

c e r t a in  A s ia t ic s  who f a i l e d  to  com ply w ith  the p r o v is io n s  o f  

A ct Mo. 2 o f  1907 and to  make fu r t h e r  p r o v is io n  f o r  the r e g i s ­

t r a t i o n  o f  A s ia t i c s '1, in s te a d  o f  r e p e a l in g  the 1907 A ct w hich 

the A s ia t i c  community a l le g e d  th a t  the Government had prom ised
f.-, t  9  * » a i ;  * •-» $. * *•••»' ‘ ' ■ * •* IS? t  f  3%i #  * ■& Ji '%£*• v • £ . •“ ?3

t o  do In the Gandhi-SmUta Compromise. There were o th e r  p ro ­

m ises on the p a rt  o f  the Government w h ich  th e y  f a i l e d  t o  f u l ­

f i l .  ^  the s tr u g g le  r e s u lt e d  in  the d e p o r ta t io n  o f  la r g e  

numbers o f  Indiana and C h in e se , power to  do w hich the G overn- 

men t now p ossessed  under the new A o t. The e x p u ls io n s  began 

in  M arch, 1910» and in e lu d ed  Mr. Leung Quinn, the le a d e r  o f  

th e  C hinese community in  the T ra n sv a a l, who had a s s is t e d  the 

Government in  the m atter o f  the v o lu n ta r y  r e g i s t r a t i o n  o f  

1 9 0 8 * The a g i t a t i o n  co n t in u e d , how ever, ov er  many years 

u n t i l  A p r i l ,  1911, when a p r o v is io n a l  s e tt le m e n t  was rea ch ed .

An assu ran ce  was g iv e n  th a t  l e g i s l a t i o n  would be passed  r e p e a l ­

in g  A ct Ko. 2 o f  1907, s u b je c t  to  the r e s e r v a t io n  o f  the r it f i t a  1 2

(1 )  C«d• 4327, 1908, 4 2 -4 5 .

(2 )  Cad. 5363, 1910.
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o f  m inor e h i ld r e n , r e s t o r in g  le g a l  e q u a li t y  in  regard  to  the

im m igration  o f  A s ia t ic s  in to  the T ra n sv a a l, and m ain ta in in g

e x i s t i n g  r i g h t s . ^  The number o f  C hinese r e g is t e r e d  in  the
t o )Transvaal between J u ly , 1907, and A p r i l ,  1914, was 1 ,2 4 0 } 

i t  f e l l  to  987 in  the th ir d  census o f  1921 ,

( i i )  The Cape

T his p ro v in ce  passed  i t s  f i r s t  Im m igration  A ct in  1902,

a d o p t in g  the e d u ca tio n  t e s t  o f  a European langu age. But the
i ^  v %  v *  r »82¿ > X f c #  L  V  C - T  f e  - ' ^ ^ 1 1  $  Tl K fc.i 1 i t  I. t e  * { ££%&%!*$
movements o f  C hinese were s t r i c t l y  c o n t r o l le d  by the C hinese

Exclusion A ct o f  1904, amended In 1906. They appear t o  be a

d im in is h in g  f a c t o r ,  f o r  w h ile  th ere  were 1 ,3 2 1  a d u lts  on the

r e g i s t e r  In 1904, o n ly  766 rem ained In 1 9 1 1 , ^  and 732 in  the

t h ir d  ce n su s .

( i i i )  h a u l

Jiatal en a oted  i t s  Im m igration  h e s t r l c t i o n  A ct in  1897, in «  

t r o d u c ln g  the language t o s t ,  w h ich  became a model t o  be la r g e ly  

fo l lo w e d  by o th e r  C o lo n ie s  in  t h e ir  e f f o r t s  to  r e s t r i c t  A s ia t ic  

im m ig ra tion . But the A s ia t i c  p o p u la t io n  in  i ia U l c o n s is t s  

a lm o st  e n t i r e ly  o f  the B r lt ia h  Indians who e in c e  I860 are  m ost­

ly  d escen d an ts  o f  the c o n tra c te d  la b o u r e r s .  The C hinese num­

b ered  o n ly  163 in  the 1911 ce n s u s , and 108 in  1921.

(1 )  cmd. 6283, 1912 -1913 , 3 - 4 .

(2 )  union o f  South A fr ic a  Year B ook, 1910 -191 7 . 192.

( 3 )  H eport o f  the A s ia t ic  In q u iry  C om m ission, 1921, 83
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( i v )  The orange F ree S ta te

The C olony p r o h ib ite d  C hinese from  s e t t l i n g  ae e a r ly  as 

1890.^  ̂ Wo C hinese or o th e r  A s ia t ic s  can rem ain in  the F ree 

S ta te  f o r  lo n g e r  than two m onths, and a Chinese community is  

p r a c t i c a l l y  n o n -e x is t e n t .

Taking the Union as a w h o le , the ’'A s ia t i c  q u e s t io n "  means 

m ere ly  the Indian q u e s t io n . The C hinese p o p u la t io n  in  South 

A fr ic a  i s  co m p le te ly  d y in g  o u t , and was a n e g l ig ib le  q u a n t ity  

ev en  in  e a r l i e r  d a y s . A s ia t ic s  as a c la s s  are  d e c la re d  to  

be p r o h ib it e d  im m igrants under the Irnmigratitaa R e s t r i c t io n  

A ct  o f  the Union o f  1913, c o n s o l id a t in g  a l l  p r o v in c ia l  la w s. 

The a c t i v i t i e s  o f  the Indians in  the endeavour' t o  a m e lio ra te  

t h e i r  p o s i t i o n  had caused some t r o u b le .  An A s ia t ic  In qu iry  

Comm 1«« ion  was a p p o in ted  in  1920 to in q u ire  in to  m atters a f ­

f e c t i n g  a l l  A sia t i e s ,  bu t t h e ir  in v e s t ig a t io n s  were d ir e c t e d  

m ain ly  to  th ose  r e la t in g  t o  the Indian  r a c e s .  They r e p o r te d  

th a t  s c a r c e ly  any com p la in ts  had been heard from  Europeans 

in  re g a rd  t o  C hinese r e s id e n ts  in  the U nion, o f  whom there  

were com p a ra tiv e ly  fe w . They r e fr a in e d ,  how ever, from  making 

any recom m end«tlon  w ith  re g a rd  t o  the p o s i t io n  o f  the C hinese 

in  any o f  the p r o v in c e s . Row o n ly  the Ind ians are l e f t  t o  

s t r u g g le  f o r  t h e i r  "v e s te d  r i g h t s " ,  and the Japan ese , h avin g

***  the 0ranse f' i v *r  C o lon y , C hapter X X X III, 11 Septem ­
b e r ,  l e v o .
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• i^ned an agreem ent*1 } w ith  the Union 3overnm*nt in  1931 con

c o n c e r n in g  Japanese im m igration  in to  *3outh A f r i c a ,  hav© f r e e
Q&XI£ß£ Véñi'^ÁtlfrW  n  fi&tvt*?«: y* * , «•» 

a c c e s s  to  the C o n tin e n t .

-# .ï. <

Ì * 1

(1 )  The agreem ent whs b i t t e r l y  denounced and evoked  a storm  
o f  p r o t e s t  from  the p u b l ic  b o d ic e  in th e  U nion; C h ilv e r a . 
Ye llo w  Man Looks On (1 9 3 3 ) , 2 2 8 .

\



93.

C hapter V I I .

CHIME3E IMKIOKATION LH BhITISK MALAGA

IS . E arly  I n te r c o u r g e . -  C hinese in te r c o u r s e  w ith  the 

Malay Peninaula i*  o f  v e ry  lo n g  s ta n d in g . C hinese annals 

d a t in g  hack f i v e  hundred years c o n ta in  the f i r s t  re co rd e d  men- 

t i o n  o f  Penang. ' In 1409 A dm iral Cheng Ho brought an o rd er

from  the Emperor and bestow ed on the C h ie f o f  M alacca a k in g -  

a h lp .  The C h ie f ,  g r a t e f u l  f o r  the im p e r ia l fa v o u r s , went 

w ith  h is  w ife  to  the C ourt o f  China t o  re tu rn  thanka and to  

b r in g  a t r ib u t e  o f  p rod u cts  o f  h is  c o u n tr y . The Emperor sen t 

them home w ith  a C hinese f l e e t ,  and su b seq u en tly  the p la ce  was 

v i s i t e d  by v e s s e ls  o f  C h inese m erchants.

An a n th r o p o lo g ic a l  stu dy o f  the K alacoa Baba has reached  

th e  c o n c lu s io n  th a t  the f i r s t  im m igrants were p ro b a b ly  from  

Amoy, f o r  n e a r ly  a l l  the words o f  C hinese o r ig in  which have 

oonse in to  the Malayan language approached  more c l o s e l y  t o  the 

sounds o f  Fukien than t o  th ose  o f  any o th e r  d i a l e c t ,  and the 

Babas o f  a l l  the o ld  fa m i l ie s  c la im ed  to  be p u k ie n s .* 8 ) The

( 1 )  wins ted  t ,  (1 9 2 3 ) , 116 . For r e co r d s  in  C hinese 
annals o f  the v a r io u s  d y n a s t ie s  aoe O roen sw eld t, Motes on the 
M alay A r c h i p e l a g o  and M alacca (M is ce lla n e o u s  Papers r e la t in g  
t o  Indo-C hina and the Indian  A r o h ip e la g o )• T ru b n er 's  o r ie n t a l  
Series, 2nd s e r i e s ,  v o l .  I  (1 8 8 7 ) .

( 2 )  w in s te d t ,  o p . o l t . .  116 .
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o ld e r  p o r t io n  o f  M alacca la o s n e e ia i iw  w19 «sp e c ia lly  the home o f  the Baba C hi­

n e s e . Put th ere  a re  w ell-kn ow n  fa r n in « D -,9 OXJ. Known r a m ille s  in  Penang and .Singapore

a l s o ,  and th e ir  d escen d an ts  have spread to  the Malay S t a t e s . iX )
*

16 . ?he C om p osition  o f  the C hinese P o p u la tio n  In B r i t i s h  

M alaya. -  The Puklens are  to -d a y  the moat numerous o f  the C h i­

n ese  r a c e  in J oh ore , K elantan and tho S t r a i t s  S e tt le m e n ts .

Taking B r it is h  Malays as a w h o le , th ere  are 39 C hinese in  e v e ry
■

hundred o f  the p o p u la t io n , w h ile  the p ercen ta g e  o f  Malaya is  

37*5  and o f  Europeans 0 « 4 i1 2 3̂ Throughout the s t r a i t s  S ettlem en ts  

the C hinese outnumber the M alays. In the F ederated  S ta te s  the 

Malays a re  in a m in o r ity . In o n ly  a few ca ses  in  the U nfedera­

ted  s t a t e s  i s  the Malay In a m a j o r i t y . ^  The C hinese are the 

backbone o f  the p o p u la t io n .^ 4 J They own m ost o f  the t i n  m ine*,

(1 )  w ln s te d t ,  o p . e l t . ,  118.
I

( 2 )  v i l e  la n d , B r i t i s h  M alaya, a R eport o f  the 1931 Census 
3 6 .

(3 )  i b i d .  C f. B i la in k in ,  H a ll Penang (1 9 3 2 ) , 227 .

(4 )  m  the 1931 oensus the d i s t r ib u t i o n  o f  C hinese i s  as fo llo w s*
(1 ) The S t r a i t s  S e tt lem en ts 663 ,618

<*) S in gap ore 421 ,621
(b ) Penang 176,516
<e) M alacca 65 ,179

(2 ) The F ed era ted  Malay s t a te s 711 ,540
(• ) Perak 326 ,527
0>) S e la n g or 241 ,351
( c ) R eg r i Sem bllan 92 ,291
(d ) pohang 52 ,291

(3 ) The U nfederated  S ta te s 330 ,857
(* ) Johore 215 ,076
(b ) Kedah 7 8 ,4 1 5
( o ) P e r i l* 6 ,6 0 0
(d ) K elantan 17 ,614
(®) Trengganu 13 ,254

(H ep ort. 120 . 121}
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many ru b b er  e s t a t e s ,  c o a s t a l  s tea m ers , and house p ro p e r ty  In 

e v e r y  town and v i l l a g e ,  w ith o u t  the en ergy  and b ra in s  o f  

the C hinese p o p u la t io n  i t  i s  g e n e r a lly  adm itted  that B r it is h  

Malaya w ould not have become what i t  is  t o - d a y . i 1 * Mr.

O r® .by G ore , In  h i .  r e p o r t '* '  t o  the C o lo n ia l  o f f i c e  a f t e r  .  

v i s i t  t o  M alaya, C ey lon  and Java , p ra ise d  h ig h ly  the l o y a l t y ,  

h o a p l t a l l t y  and f r ie n d l in e s s  o f  th e  d t r a it s -P o r n  Chinese*

The In cre a se  o f  the number o f  K a lay -born  In d iv id u a ls  In e v e ry  

hundred C hinese 1 .  s u g g e s t iv e  o f  «  tendonoy t o  permanent s e t t l e ­

ment o f  the p o p u la t i o n , '3 '

T estim ony o f  E uropean, » .  , . U  s .  o f  I n t e l l i g e n t  K . l s y .  

b e a r  w itn e ss  to  the f a c t  th a t  the Im m igration  o f  C hinese d id  

n o t  a rou se  the h o s t i l i t y  o f  the n a t iv e  M alaya. The n a tiv e  

p e o p le  have no I n c l in a t io n  w hatever f o r  the s e v e re  work o f  the 

t i n  mines or  f o r  th a t  o f  the sugar or  o o f f e e  p la n t a t io n s .

They much p r e fe r  to  g o t  t h e ir  l i v e l ih o o d  b ,  f l . h l n g  or  d r iv in g  

h o re e s  o r  s e l l i n g  the produce o f  t h e ir  fa rm s, and so  o n . The 

in f l u x  o f  C hinese 1 .  th ou g h t to  have le d  t o  a much g r e a te r  d e ­

mand Tor the p r o d u c t , o f  r e la y  la b o u r  than  would o th e rw ise  

have baen tha c a s e .  The u n iv e r s a l o p in io n  Is  th a t  t h .  m i ­

g r a t io n  o f  C h in ese , In stea d  o f  d e p r iv in g  th e  r e la y s  o f  la b o u r ,

( 1 )  Wins t e d t ,  o p . c i t . .  121 .

(2 ) cmd. 3235, 1928, 12.

( 3 )  The number in  the s t r a i t *  c t H .
19 21 , and 36 In 1931; w h iu  t ^ t  ^ ’ i h .  v ’ r  * ?  J ”  1? 1 1 * 28 ln
was 8 , 17 and 29 r e s p e c t i v e l y . hS/ ! ? • ■ ? £ ?  “ U J  S ta te sH 1 e i y !  r e p o r t  o f  tne 1931 c e n s u s . 6 9 .



*“ • r * th#r them w ith .  b e t ta r  m a r k e t . '1 » Mr. orm .by

Ooro a l s o  ob serv ed  a f t e r  h is  tou r o f  in .p e e t io n  that the o u t ­

s ta n d in g  fe a tu r e  in  the w e lte r  o f  ra ce s  m  B r i t i s h  Malaya is  

the absen ce  o f  s o c i a l  an tagon ism .< s ) - In t h l t  U n d  g f  opppr_

t u n l t y . th e  d i v e r s i t y  o f  fu n c t io n  and t r a d i t io n  1 . n o t found 

in co m p a tib le  w ith  mutual r e s p e c t . "

17 . The C hinese P ro te o to ra ta  .  mvi_ ~ . ,-----------------—------- The f* tra lta  S e t t l e -
ment passed  the C hinese Im m igration  O rdinance (N o. x i )  in  1877 

t o  r e g u la te  C hinese Im m igration . „  p rov id ed  f o r  the a p p o in t ­

ment o f  a P r o te s to r  o f  C hinese In S in ga p ore  and an a s s is t a n t  

P r o t e c t o r  In Penang, i t  r e g u la te d  the a r r iv a l  o f  v e s s e l ,  

c a r r y in g  C hinese p a sse n g e r , a0 a , t o  en su re  the In sp e p tlo n  o f  

the p a sse n g e r , by the P r o t e c t o r ,  . « h  a s p e c ia l  v ie s  t o  s . o . r -  

t a ln  w hether the -unpaid p e s s e n g e r , . w e re  o r  were n ot v o lu n ta ry  

im m ig ra n t.. I t  a u th o r ise d  the e s ta b lish m e n t o f  depots f o r  the

r e c e p t io n  o f  the B lnkheh . or newcom er, and f o r  t h s lr  d e te n t io n
I f  th e  P r o t e c to r  deemed auch a __

a oou ra ® n e c e s s a r y ; i t  o b l ig e d
the r e g i s t r a t i o n  o f  a l l  la b o u r  c o n t r a c t ,  mads by  t h .  c h i n . . .  

Im m igrants. » T h . P ,n. ng o f f i c e  p f ^  p r o t . c t o r . t .  . . .

96.

i 1 ) Jenka, j£o<
0 ^ « ^ ) ,  41 , [uaatlon a  in  th e  K ngllah  and Dutch C o lo n ie »

(2 )  Crad. 3235 , 1926, 1 2 .

(3 )  C am pbell, op . o l t . .  l i .
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opened in  1881, and a M alacca o f f i c e  in  1 9 1 1 ,* 1 * S im ila r  

p r o t e c t o r a te s  had been  e s ta b lis h e d  both  in  th e  F ederated  and 

In the U nfoperated  S ta te s .  * i t h  a  view  to  e n su r in g  a u n i­

form  p o l i c y  through out Malaya in  r e la t io n  t o  C hinese immigra­

t io n  and the c o n t r o l  o f  C hinese a l i e n s ,  the High Com m issioner 

has p rop osed  the c r e a t io n  o f  a s in g le  appointm ent o f  S e cre ta ry  

f o r  C h inese A f f a i r e ,  making him the e x e c u t iv e  o f f i c e r  re sp o n ­

s i b l e  f o r  th e  c o n t r o l  o f  the P ro te c to r s  o f  C hinese throughout 

M alays.( 2 ^

ord in a n ce  X I . was r e p e a le d  by O rdinance IV . o f  1880.

A f t e r  s e v e r a l  amending and r e p e a l in g  A c ts ,  th e  law is  now c o n ­

ta in ed  in  the Labour O rdinance o f  1925, w hioh has s p e c ia l  p ro ­

v is io n s  r e la t in g  t o  C hinese Im m igrants.

In 1928 the Im m igration  R e s t r i c t i o n  ord in an ce  o f  the 

S t r a i t s  S e ttlem en ts  was p a sse d . Power is  g iv en  to  the Govern­

or  in  C ou n o ll to  p r o h ib it  or r e g u la te  by p ro c la m a tio n  the e n try  

o f  la b o u r e r s ,  whioh power was n ot used u n t i l  J u ly , 1950, when 

the im m igration  o f  a d u lt  mala Chinese la b o u re rs  was r e s t r i c t e d .  

The A lie n s  o rd in a n ce  o f  1952 goes fu r th e r  and re g u la te s  tha 

im m igration  end r e s id e n c e  o f  a l ie n s  o th e r  than la b o u r e r s .  The 

word a l i e n  in  Malaya would mean in  p r a e t ic a  the C h in ese , who 

form  the b u lk  o f  the l o o a l  p o p u la t io n .

(1 )  s t r a i t s  s e tt le m e n ts  Annual D epartm ental R e p o r t , 1951 , 2 9 . 

Cmd. 4276, 1953, 3 2 -3 5 .
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18 . The O r ie n ta t io n  o f  B r it is h  p o l i c y . «  A r e - o r i e n ­

t a t io n  o f  p o l i c y  »earns t o  have taken  p la c e  in  ro o e n t y e a r* .

The c r y  o f  "Malaya f o r  the Malaya'* la  more heard than b e fo r e .

The d e c e n t r a l ia a t io n  o f  governm ent would t r a n s fe r  c o n s id e r a b le  

power» from  the F ed era l t o  the S ta te  Governm ent, w hich may be 

a b le  t o  d i fc r lm in a t e  a g a in * t  non-M alay elem ents u n h in d ered .

The in a u g u ra tion  o f  the r e a t r i c t l v e  im m igration  p o l i c y  and the 

g r e a te r  us© o f  the Governm ent'a powers under the Malay Land 

R e s e rv a tio n  O rdinance havo le d  the C hinese to  b e l ie v e  th a t 

t h e ir  daya are  numbered. The C hinese community seem to  a d op t 

the view  th at p r e fe r e n t ia l  treatm ent as I t  has been  a ccord ed  

In  th e  t e r r i t o r i e s  o f  the Malay r u le r s  Is n ot u n re a so n a b le . 

i?shat th ey  appear to  o b je c t  to  la the e x te n s io n  o f  such  t r e a t ­

ment to  Immigrant Malays from  the Dutob A rch ip e la g o  who are 

Dutch s u b j e c t s . * 1 ^

«h en  the A lle n s  B i l l  was In trod u ced  in to  the L e g is la t iv e  

C o u n c il ,  some members e x p re sse d  the view  th a t  th ere  was p le n ty  

o f  room f o r  im m igrants in  B r it is h  M alaya. The lands used f o r  

a g r ic u l t u r e  and b u i ld in g  in  the S t r a i t s  S e ttlem en ts  a re  s ta te d  

t o  re p re se n t  77 p er  c e n t ,  o f  the t o t a l ;  in  the F ederated  Malay 

S ta te s  o n ly  15 per c e n t . ,  and in  the U nfederated  S ta te s  17 p e r  

c e n t ,  have been d e v e lo p e d . The p o p u la t io n  o f  the w hole o f  

Malaya la  fo u r  and a h a l f  m i l l i o n s ,  w h ile  th a t  o f  Java is  f o r t y -

U )  cmd. 4276, 1933, 27
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f i v e  mi l l i o n s . I t  is  tru e  th a t  the C olony has no in d igen ou s 

p o p u la t io n  a b le  t o  take the p la ce  o f  the C hinese a l i e n s .  The 

p o s i t i o n  o f  the C olony Is  th e r e fo r e  not com parable w ith  th at 

o f  the c o u n tr ie s  in  S ou th -E astern  A sia  where c o n d it io n s  a re  

t o t a l l y  d i f f e r e n t  and where the v a s t  m a jo r ity  o f  the p o p u la t io n  

i s  in d ig e n o u s . The p o l i c y  o f  the Government In r e la t i o n  to  

the C hinese seema, how ever, to  a cco rd  f u l l  r e c o g n it io n  to  t h e ir  

s ta tu s  as B r it is h  s u b je c t s  in  th e  ca se  o n ly  o f  th ose  born  in 

the C o lon y , and as B r it is h  p r o te c te d  person s in  the ease  o f  

th ose  born  in the Malay s t a t e s .  S u b je c t  t o  the p o l i c y  o f  

p r e f e r e n t ia l  employment in  the c i v i l  s e r v ic e s  and th e  r e s e r v a ­

t io n  o f  s u f f i c i e n t  lands f o r  Malay n e e d s , C hinese born  in  the 

S ta te s  a re  to  b e  t r e a te d  in  th e  same way aa th ose  born  in  the

C o lo n y , and a re  t o  have the same p r o fe s a io n a l  and businea*
(2  Io p p o r tu n it ie s  as European B r it is h  s u b je c t s .  '

(1 ) proceedings of the L eg isla tive  Counoil, S tr a its  Settlem ents, 
1932, B. 146.

(2 )  Cmd• 4 2 ?6 , 1033, 2 8 .
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Chapter V I I I .
t v f y  .■ ’» I t i i S '  ■«■£?• f i t .  J ' g s  B f l 5; %%&£& * * •

CHINESE IMMIGRATION IN SIAM

1 9 . 3 lno-S latne»e R e la t io n s . -  T rad« r e la t io n s  between 

China and Siam date  from  v e ry  e a r ly  t im e s . There are In 

e x is t e n c e  C hinese in s t r u c t io n s  t o  m ariners s a i l i n g  the c o a s t  

o f  Siam th a t are  thousands o f  years o l d . ^  Siam ese t r a d i t io n  

as to  th e  o r ig in  o f  the kingdom a l s o  p o in ts  to  an e x i l e d  C hi­

nese  p r in c e  as the f i r s t  K ing o f  S l a m . ^  N e v e r th e le s s , th ere  

i s  e v e ry  rea son  t o  b e l ie v e  from  a n th r o p o lo g ic a l  data  th a t the 

Siam ese a re  in deed  descended  from  the L a o -T a l, a group  w hich 

o r ig in a t e d  in  South -W estern  China and m igrated  to  Siam betw een 

the s ix t h  and the th ir te e n th  c e n t u r ie s . ^ ) The co u n try  i s  

f i r s t  r e f e r r e d  t o  o f f i c i a l l y  in  the C hinese c h r o n ic le s  o f  the 

S u i D ynasty (58D -  618 A .D .)  under the name o f  ’’Rod E arth” , 

w hich  was a p p lie d  on aooount o f  the s o i l  b e in g  re d  a t th e  s p o t  

where i t s  c a p i t a l  was s i t u a t e d .1 1 The e a r l i e s t  re co rd e d  r e ­

la t i o n s  between the two c o u n tr ie s  d id  In  f a c t  take p la c e  under

(1) oraham, "Siam and h er  R e la t io n s  w ith  o th e r  Powers’' ,  Jou rn al 
o f  the R oya l I n s t i t u t e  o f  I n te r n a t io n a l  A f f a i r s , 1928, 30 0 .

(2 )  B ose , The Indian  C olon y o f  Slam (1 9 2 7 ) , 20 .

(3 )  Morse and M acnalr, Far E astern  In te r n a t io n a l  R e la t io n s
(1 9 3 1 ) , 3 5 7 .

( * )  O e r ln l ,  "S iam ese In te r c o u r s e  w ith  C h in a ", The A s ia t ic  
q u a r te r ly  R eview . 1900, 366 .
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th a t d y n a sty . In 607 A .D . the f i r s t  C hinese envoy w»s d e s ­

patched  t o  th a t  c o u n tr y , which se n t in  re tu rn  m ission s c a r r y ­

in g  as t r ib u t e s  v a r io u s  p rod u cts  o f  the land There are

r e c o r d s  o f  com plim ents b e in g  se n t  c o n t in u o u s ly  t o  China du rin g  

the Siam ese d y n a sty  w hich e x is t e d  from  1281 to  1366, and t h is  

was k ep t up w ith  more o r  le s s  r e g u la r i t y  t r i e n n l a l l y  up to  the 

end o f  the e ig h te e n th  c e n t u r y . T h e  t r ib u t e -b e a r in g  had 

a l s o  been  s p e c i a l l y  m entioned in  an e a r ly  t r e a t y .  in  the 

C o n v e n t io n  o f  1664 betw een Siam and the Dutch iiast In d ian  Com­

pany, i t  was p ro v id e d  th a t  i f  the King r e s o lv e d  t o  tend  ambas­

sa d o rs  t o  the O reat Cham a t  P ek in g , he m ight a p p o in t  two C h i­

n ese  from  Canton to  accompany the embassy as lon g  as the f r i e n d ­

ly  r e la t io n s  co n tin u e d  betw een th at p r in ce  and the h on ou rab le

c o m p a n y * ^  The in te r m it t e n t  t r ib u t e  was d is c o n t in u e d  by Siam
( 4 iaa r e c e n t ly  as 1882. ' Ho s te p s  have been  taken  by China to

e n fo r c e  tho r e c o g n it io n  o f  auprem aey. Siam now re p u d ia te s  any 

Id ea  o f  su b m iss io n , and cla im s th a t th e  t r ib u t e  was in ten ded  aa 

a token  o f  the f r i e n d ly  r e la t io n s  betw een the two c o u n t r ie s ,  

o r ie n t a l  h i s t o r ia n s ,  h ow ever, u s u a lly  assume the p r o p i t ia t o r y  

natu re  o f  such o f f e r i n g s ,  e s p e c i a l l y  th o se  made in  the M iddle

( 1 )  o e r i n i ,  l o c .  o l t . ,  1901, 155.

(2 )  c o o r d s  o f  the h a la t io n s  betw een glam and F o re ig n  C o u n tr ie s , 
I I  (1 9 2 0 ) , 66 .

(3 )  t h o r n e ly ,  The H is to ry  o f  a T r a n s it io n  (1 9 2 3 ) , 17 .

(4 )  M orse, I n te r n a t io n a l R e la t io n s  o f  the C hinese E m pire. I I  
(1 9 1 8 ) , 34 1 .
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and la t e r  k id d le  A ges, w ith  tho o b je c t  o f  s e cu r in g  the good 

w i l l  o f  an ackn ow led g in g  p o w e r . ^  Some o f  the Siam ese Kings 

who came to  the throne n o t  by le g it im a te  means always sou g h t, 

as i t  w ere, r a t i f i c a t i o n  o f  t h e ir  a c c e s s io n  by C hina, whose 

in v e s t i t u r e  would s tre n g th e n  t h e ir  p o s i t io n  in  the eyes ol* 

t h e ir  own p e o p le .

An in t im a te , u n o f f i c i a l  r e la t io n s h ip  was the r e s u l t  o f  

c e n t u r ie s  o f  commerce and com m unication . Tnen the s i t u a t io n  

changed upon the a r r iv a l  o f  European powers who, c o n c lu d in g  

t r e a t y  a f t e r  t r e a ty  w ith  slam , c la im ed  more r ig h t s  f o r  t h e ir  

n a t io n a ls .  China a lon e  fo u n d  h e r s e l f  u n rep resen ted  by d i p l o ­

m a tic  and co n s u la r  s e r v i c e s ,  in  s p i t e  o f  the f a c t  th a t  she was 

the f i r s t  A s ia t io  n a t io n  t o  have in te r c o u r s e  w ith  Siam , and had 

e x e r c is e d  g r e a t  in f lu e n c e  e co n o m ica lly  and c u l t u r a l ly  upon that 

S t a t e .  At f i r s t  C hinese tra d e rs  fou n d  the non-exLetenoe o f  a 

co n v e n tio n  n ot u n p r o f i t a b le ,  becau se  h av in g  no t r e a ty  they were 

bound by no o b l i g a t i o n s . v ' But the d isa p p ea ra n ce  o f  a l l  the 

the r e s t r i c t i o n s  upon Europeans in  the c o u rs e  cf tim e p la ce d  the 

C hinese in  an i n f e r i o r  p o s i t i o n .  To ensu re a more fa v o u r a b le  

and c o n s is t e n t  tre a tm e n t, n e g o t ia t io n s  f o r  a t r o a ty  were i n i t i a ­

t e d .  An a b o r t iv e  m iss io n  was a ls o  s e n t  by China in  1929. 

glam p reten d ed  th a t China la o k in g  n a t io n a l u n ity  and p o s s e s s in g  

no s t r o n g ly  c e n t r a l is e d  governm ent, i t  wee Inopportun e f o r  h er

(1 )  Graham, S iam , I  (1 9 2 4 ) , 213 .

(2 )  I b i d . ,  I I ,  9 6 .
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to  p rop ose  a t r e a t y . * 1  ̂ A com prom ise, how ever, can n ot lo n g
V

be d e fe r r e d  In  view o f  the u rgen cy  o f  the problem s betw een the 

two Governments w ith  reg a rd  to  the p o s i t io n  and p r o t e c t io n  o f  

C hinese n a t io n a ls  r e s id e n t  in  Slam. The la r g e  volume o f  

tra d e  c a r r ie d  on, r e p r e s e n t in g  c o n s id e r a b le  Siam ese c a p i t a l ,  

a l s o  demands an adequate r e g u la t io n  by mutual c o n s e n t . ^

2 0 . The P r iv i le g e d  P o s it io n  o f  the C h in ese . -  The s p e ­

c i a l  p o s i t io n  en joyed  by C hinese r e e ld e n ts  in  flam  f in d s  i t a  

in t e r p r e t a t io n  in  h i s t o r y .  The S iam ese, b e in g  a v e rse  to  manual 

la b o u r , c o n f in e d  them selves o n ly  t o  the c u l t i v a t i o n  o f  r i c e -  

f i e l d s ,  le a v in g  a l l  o th e r  la b ou r  t o  the C h in ese , who would do 

e v e r y th in g  b u t the p u re ly  a g r i c u l t u r a l  w ork. T h eir r e t a i l  

shops are  as much in e v id e n ce  as in  o th e r  o r ie n t a l  c o u n tr ie s  to  

w h ich  they have m ig ra ted . They a l s o  con du cted  a la r g e  p o r t io n  

o f  the w h o le s a le  im port and e x p o r t  t r a d e , and own and o p era te  

r i c e  m i l l s .  The t in  In d u stry  o f  Siam a ls o  owed i t »  o r ig in  to  

the i n i t i a t i v e  o f  C h in ese , who had th a t  In d u stry  e n t i r e ly  in  

t h e ir  hands u n t i l  the r e c e n t  appearanco o f  European e n t e r p r i s e .  1 2

(1 )  L ’ A ale F ra n q a ls o , 1933, F ebru ary , 8 1 .

(2 )  in  h e r  in te r n a t io n a l  r e l a t i o n s ,  and e a p e c ia l l y  w ith  A s ia t ic  
n e ig h b o u rs , Siam is  unable t o  e x t r i c a t e  h e r s e l f  from  Japanese 
I n f lu e n c e . v?hen the League o f  N ations assem bled In 1933 to  
oondfliim Japanese in v a s io n  o f  the th ree  E astern  C hinese p ro v in ce s  
Siam a lon e  a b s ta in e d  from  v o t in g : T oynbee, su rv ey  o f  In te rn a ­
t i o n a l  A f f a i r s .  1933, 509 .
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They f i r « t  e s ta b l is h e d  c o lo n ie s  throughout the t in -b e a r in g  

p ro v in ce s  and r a is e d  them selves to  a p o s i t i o n  o f  w ea lth  and 

p o w e r , ^  in  the e a r ly  p a rt  o f  the sev en teen th  cen tu ry  r i c e  

tra d e  w ith  China began to  f l o u r i s h ,  and a c o lo n y  o f  C hinese 

M erchants was adm itted  to  r e s id e  a t  A y u th ia . the then  o a p lt a l  

o f  S ia m .*2  ̂ A lthough W estern Powers su cceed ed  in  making 

t r e a t i e s  w ith  Siam , I t  was s a id  th a t  a l l  through  the e ig h te e n th  

cen tu ry  there was no f o r e ig n  commerce hut th a t o f  C hina. Owing 

to  the o p p o s i t io n  o f  the C h in ese , the t r e a t ie s  o f  1686 w itn  

G reat B r ita in  and o f  1833 w ith  the U nited s ta te s  r e s p e c t iv e ly ,  

a l s o  box'« l i t t l e  com m ercia l f r u i t . ^  The p o s i t i o n  o f  the 

C hinese was s o  e n v ia b le  th a t  they u s u a lly  form ed a a p s o ia l  su b - 

j e c t  in  the t r e a t i e s  co n c lu d e d  in  those d a y s «1 1 s p e c ia l  

f a c i l i t i e s  were a cco rd e d  to  C hinese m erchants in  the B r it is h  

p o s s e s s io n s  t o  come f r e e l y  to  the Siam ese p r o v in c e s .  The t r e a ­

t y  o f  1 8 2 6 ,^®  ̂ w h ile  d en y in g  to  B r i t i s h  m erchants the r ig h t  t o  

s ta y  in  3lam , p rov id ed  th a t A s ia t i c  m erchants o f  the E n g lish  

t e r r i t o r i e s  o f  P r in ce  o f  W a les ' i s la n d , M alacca and S ingapore  

sh ou ld  be a llo w e d  t o  tra d e  f r e e l y  overland o r  by means o f  the

(1 )  Graham, o p . e l t #, I I ,  72 ,

( 2 )  i b i d . ,  I ,  214 .

(3 )  Oraham In Journal o f  the K oval I n s t i t u t e  o f  in te r n a t io n a l  
A f f a i r s . 1928, 3 0 3 .

(4 )  A nderson , E n g lish  In te r c o u r s e  w ith  Siam (1 8 9 0 ) ,  9 9 .

(5 )  M artens, K .K .O .,X V 1 1 , 59 , A r t i c le s  X and X I I I .
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r i v e r s .  3uch m erchants d e a lr in g  t o  e n te r  In to  and tra d e  w ith  

the Siam ese dom inions sh ou ld  a l s o  b e  a llow ed  to  do ao f r e e l y

upon the E n g lish  fu r n is h in g  them w ith  p rop er  c e r t i f i c a t e s .
o-c

In the o r ig in a l  S iam ese, i t  was Khek and Chden C hinese on ly  

who were a llow ed  to  tra v e l in to  the i n t e r i o r  o f  Siam ese t e r r i ­

t o r y .^ 1  ̂ O ther r ig h ts  and p r iv i le g e s  e n jo y e d  toy C hinese to  

the e x c lu s io n  o f  Englishm en were the exem ption  from  measurement 

d u ty , p e rm iss io n  to  b u i ld ,  use o r  c h a r te r  v e s s e l s ,  to  purchase 

houses o r  la n d s , t o  h o ld  fa rm s, the e x c lu s iv e  s a le  o f  many 

a r t i c l e s ,  to  grow and m anufacture s u g a r , to  c u l t iv a t e  r i c e  and 

o th e r  p rod u ce , and to  p ro ce e d  t o  any d is ta n c e  in to  the i n t e r i o r  

to  purchase p rod u ce . ^  In la t e r  t r e a t i e s  con clu d ed  betw een 

3 iam and fo r e ig n  Pow ers, China was regarded  as the m ost fa v ou red  

n a t io n  and C hinese the p r iv i le g e d  a l i e n s .  I t  was la id  down 

in  the B r i t i s h  t r e a ty  o f  1 6 5 5 ^  th a t  B r i t i s h  sh ip p in g  sh ou ld  

e n jo y  the tame t a r i f f  r a te s  p a id  and the same p r iv i le g e *  now 

e x e r c is e d  by o r  whioh m l^ it  be gran ted  t o ,  Siamese o r  C hinese 

v e s s e ls  o r  Junks*

The p o s i t io n  o f  C hinese was the s tr o n g e r  in  c o n t r a s t  t o  

the r e s t r i c t i o n s  to  w hich  the Europeans were s u b je c t .  The 

t r e a t i e s  con clu d ed  betw een Slam and the W estern Powers d u rin g  1 2

( 1 )  A n d e r s o n ,  o p . c i t . ,  9 ,  n o t e .

(2 )  B ow ring, The Kingdom and P eople o f  Siam (1 8 5 7 ) , I I ,  20 5 .

(3 )  B r it i s h  and F ore ig n  S ta te  P ap ers , 4 6 , 138
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the n in e te e n th  c e n tu r y , w h ile  c o n fe r r in g  e x t r a t e r r i t o r i a l  r ig h ts

upon t h e i r  s u b je c t s ,  had n ot f a i l e d  to  impose d i s a b i l i t i e s  upon

them. The p o s i t io n  o f  B r it i s h  s u b je c t s ^ ^  may bo In sta n ce d :

they  m ight r e s id e  o n ly  a t  Bangkok., r e n t  land and buy and b u ild

h o u s e s , but n ot purchase lands w ith in  a c e r t a in  ra d iu s  from

the c i t y  w a lls  u n t i l  th ey  shou ld  have l iv e d  th ere  f o r  ten  years

or  ob ta in e d  a p e o ia l  a u th o r ity  from  the Siam ese Government.

In a d d i t io n ,  th ey  co u ld  n o t  buy or  r e n t  hou aea , lands and

p la n ta t io n s  s it u a t e d  beyond a d is ta n c e  o f  24 h o u r s ' Journey

from  the c i t y  o f  Bangkok. They co u ld  n ot go ou t to  sea  nor

p roceed  beyond the l im it s  a ss ig n ed  by th is  t r e a ty  w ith o u t a

p a s s p o r t  from  the Siam ese Government. S im ila r  p r o v is io n s  were

found in o th e r  t r e a t i e s '  ' con c lu d ed  between Slam and o th e r

powers f o l lo w in g  the s u i t  o f  G reat B r i t a in .  I t  was n o t  u n t i l

1900 th a t  t h e ir  s ta tu s  was im proved in  th is  r e s p e c t . F r a n c e
( 4 )won the same r ig h t s  and p r iv i le g e s  by  the t r e a t y  o f  1907, 

but o n ly  f o r  h e r  A s ia t ic  s u b je c t s  and p r o t l g l a .  French c i t i ­

zens and A a ia t lo s  who had a cq u ire d  th a t  s ta tu s  remained sub­

j e c t  to  r e s t r i c t i o n s .  T h is was regard ed  as a d is a g r e e a b le  

anom aly, and the p o s s i b i l i t y  was su g g ested  o f  a c q u ir in g  lands

(1 )  A r t i c l e s  IV and V, T rea ty  o f  1855.

(2 )  F ra n ce , 1856, A r t lo le  Vj P o rtu g a l, 1859, A r t i c l e s  X I and 
XII| The K eth er la n d s , I 8 6 0 , A r t i c l e s  V, V II and V I I I .

(3 )  A r t io le  V, T rea ty  o f  1909 . B r it la h  and F ore ig n  s ta te  Papera.
10 2 , 126. ---------

(4 )  A r t i c l e  V I , B r it la h  and F ore ig n  S ta te  P apers. 100 , 1028.



107.

by the in term ed ia ry  o f  A a la t lc  persona as a rem edyi1* T h eir 

p o s i t i o n  was not a s s im ila te d  to  th a t  o f  the Siamese u n t i l  the 

s ig n in g  o f  a t r e a ty  in  1925.

The econom ic s i t u a t io n  was su p p orted  by the p o l i t i c a l  p re ­

ponderance o f  the C hinese in  the c o u n tr y . They were n ot on ly  

ad m itted  t o  a l l  governm ent o f f i c e s  and n o b le  ra n k s, but had 

a l s o  founded s d y n a sty . King T akaln , the son  o f  a humble 

C h inese Immigrant from  Kwangtung, who saved  Siam from  Burmese 

d om in ation  and conqu ered  t e r r i t o r i e s  and c o u n tr ie s  which co n ­

s t i t u t e  the dom inions o f  th e  p re se n t kingdom , was one o f  the 

moot rem arkable k ings who e v e r  wore the crown o f  Siam . ' He 

e s t a b l is h e d  the p re se n t c a p i t a l  o f  Bangkok, A yuth ia  h avin g  

been  ra zed  to  the ground by the Burmese c o n q u e ro r s , r e ig n e d  

ov e r  th e  Siam ese f o r  f i f t e e n  y e a r s , and was then su cceed ed  by 

the fo u n d e r  o f  the p re se n t  d y n a sty .

S in ce  the b e g in n in g  o f  the se v e n te e n th  ce n tu ry  C hinese 

have in te rm a rr ie d  w ith  the women o f  the co u n try , and p r a c t i c ­

a l l y  a l l  the b e s t  known fa m i l ie s  in  Slam t r a c e  t h e ir  d e sce n t  

to  n o t  v e r y  rem ote C hinese a n c e s t o r s . ^  C hinese im m igration

/ T 1: Pa' g! T :  Kouvoou T T .lt«  P r .n o o -s l.m o l.” , h .v u .
G en era le  de D ro it  I n te r n a t io n a l  P u b l ic , xv  (1 9 0 8 ) , 4 7 .------22

(^ k . i n ° di 7 6 7 ^ B g0" f  of ^ a a - u * » ) .  Ch. xvx , »Th. * 61*0 of ring

(3 )  Graham, o p . c l t . ,  I ,  116.
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has produ ced  a fundam ental e t h n ic n l  tra n a form atIon  in  the 

Siam ese n a t io n , and the h a l f - c a s t e s .  I n v a r ia b ly  the Issu e  o f  

C hinese f a t h e r s ,  g r a d u a lly  p e n e tra te  in t o  and dom inate over 

the b o u rg e o is  c l a s s ,  w h ich  com p rises  o f f i c i a l s ,  fu n c t io n a r ie s  

b o th  on the a c t iv e  and r e s e r v e  l i s t s ,  m erchants and i n t e l l e c ­

t u a l s .  This m idd le e s ta te  is  s a id  to  be r e s p o n s ib le  f o r  the 

r e v o lu t io n s  o f  1952 by w hich the cou n try  was turned in to  a 

c o n a t i t u t io n a l  monarchy on the 150th a n n iv e rsa ry  o f  i t s  fo u n ­

d a t io n . A lthough  in  appearance i t  i s  a r e v o lu t io n  o f  the 

f u n c t i o n a r ie s , in r e a l i t y  i t  is  deemed a r e v o lu t io n  o f  the 

C hinese m e t is . ^ ^

in  a ooord sn ce  w ith  fe u d a l  id e a s  the Siamese Government 

c o u ld  alw ays c a l l  on the p era on a l s e r v ic e s  o f  every  c i t i a e n .

T h is h a l f - y e a r l y  s e r v it u d e ,  though oommutable by c e r t a in  kinds 

o f  payment, la s a id  to  have handicapped  the Siam ese from  d e ­

v o t in g  them selves w h o le h e a rte d ly  t o  t h e ir  b u s in e s s , because 

o f  the n e c e s s i t y  o f  b e in g  near and rea d y  f o r  the la b o u r  p e r io d ic ­

a l l y  r e q u ire d  o f  t h e m . ^  A l l  o r ie n t a l  f o r e ig n e r s  r e s id e n t  in  

the c o u n tr y  were s u b je c t  t o  the same o b l ig a t io n ,  bu t Europeans 

were exem pt. A s p e o ia l  aasessm ent was p la ce d  on the G hinese 

p o p u la t io n ; none o f  them , how ever, were r e q u ire d  f o r  a c tu a l

( D  L 'A s le  F ra n q a is o , N o v ., 1953, 3 1 4 . 

(2 )  T h o rn e ly , o p . c l t . ,  7 4 .
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la b o u r , bu t wore o b l ig e d  to  pay a p o l l  tax  o f  1 .5 0  t l c a la  e v e ry  

th ro e  yea rs  d u rin g  and a f t e r  th© secon d  r e ig n ,  in cre a se d  to  

4 .2 5  t i o a l e  in  the fo u r t h  r e ig n ,  o f  th e  p re se n t d y n a sty . ^  

Those who co u ld  n ot pay were re q u ire d  t o  do a month»s work 

annua l l y  f o r  th ree  y e a r s . ^  The payment was made on f i r s t  

e n te r in g  the co u n try  and r e - c o l l e c t e d  t r i e n n l a l l y ,  and secu red  

to  them the p r iv i l e g e  o f  e x e r c i s in g  any c r a f t  oi* f o l lo w in g  any 

tra d e  th ey  p le a s e d . ^  The im p o s it io n  o f  the ad m ission  tax  

seemed to  have a f f e o t e d  the fe u d a l p r a c t i c e .

2 1 . H is t o r i c a l  R e tr o s p e c t  o f  C hinese C o lo n ls a t lo n . -  

C h ln ese  im m igration  d id  n o t  rea ch  la r g e  numbers u n t i l  the b e ­

g in n in g  o f  th e  sev en teen th  c e n tu r y . Three c a t e g o r ie s  o f  

a l ie n s  r e s id e n t  in  Siam were d is t in g u is h e d  a t  that t im e . The 

jjftotiana and Pe guana, who were p r is o n e r s  taken in  the re p e a te d  

wars betw een Slam and th o se  c o u n t r ie s ,  were regarded  as " a l ie n s  

n a tu r a lis e d  in  the K ingdom ". The K ing a p p o in te d  o f f i c i a l s  t o  

ob serv e  t h e ir  con d u ct and t o  g ov ern  them a c c o r d in g  to  the 

o rd in a ry  laws o f  th e  c o u n tr y . T h eir  id e n t i t y  is  to -d a y  l o s t ,  

b e in g  c o m p le te ly  merged in  th at o f  the S iam ese. The Japanese, 

T on k ln g ese , C oeh in -C h ln ese , Cambodians and P ortuguese who were

(1 )  W ales , A n c ie n t  Siam ese Government and A d m in is tra t io n «  (1 934 ),
2 0 1 . '

(2 )  I b i d . ,  223 .

B ow ring, o p . c l t . ,  I ,  395
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e x p e l le d  from  t h e ir  cotin t r y ,  wore a l s o  regard ed  a* "n a tu r a lis e d  

In  the Kingdom ". N e v e r th e le s s , they  were s u b je o t  to  c h ie f *  

o f  t h e i r  own n a tio n  e le c t e d  w ith  the co n se n t o f  the King* and 

were govern ed  in  the mode o f  t h e ir  owr. c o u n tr y . The th ird  

c a te g o r y  c o n s t i tu te d  th e  C h in ese , E n g lis h , F ren ch , Dutch and 

M oors, who were "a l ie n s  e s ta b l is h e d  in  the co u n try  f o r  t r a d e " . 

Each n a t io n  had i t s  own c h ie f  who would s e t t l e  a l l  th e ir  d i s ­

pu tes and was r e s p o n s ib le  f o r  t h e i r  con d u ct t o  the B aroalon  or  

Ph*a-K hlang, the M in is try  o f  F i n a n c e . ^

The eea ro u te  was the e h ie f  channel o f  C hinese im m igration  

in t o  Siam . There had a ls o  been cu rre n ts  o f  in te r m lg r a t io n  

betw een the C hinese in  Siam and in  B r it i s h  M a l a y a . L * r g e  

numbers were drawn by t in  mines in  Southern  Siam, and sep a ra te  

c o lo n ie s  had bean e s ta b l is h e d  s in c e  e a r l i e s t  t im o s . At the 

c l o s e  o f  the sev en teen th  ce n tu ry  i t  was o s t la s t e d  that th ere  

were betw een th ree  and fo u r  thousand C hinese in  S ia m .^ ^  The 

p o p u la t io n  o f  Bangkok in  1828 was aa id  to  In clu d e  310 ,0 00  C h i­

nese p a y in g  tax and 50 ,00 0  d escen d an ts o f  C h i n e s e . ^  By the 

m iddle o f  the n in e te e n th  cen tu ry  C hinese im m igration  had reaohed  1 2 3

(1 )  O e rv a ise , H ls to lr e  K a tu r e lle o t  P o l l t ia u e  du froyaume de 
plam (1 6 8 8 ) , Chaptera XIV and XV.

(2 )  Toynbee, survey  o f  I n te r n a t io n a l A f f a i r s ,  1 9 26 . 466.

(3 )  La L ubere, D e s c r ip t io n  au Royaume de Siam (1 7 1 3 ) , 388 . 
p a l le g o ix  o v erestim a ted  i t  aa 1 ,5 0 0 ,0 0 0 .

B ow ring, o p . c l t . ,  I ,  385
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(1 }the rat©  o f  1 8 ,0 0 0  a n n u a lly . ' ' Tho number has bean much 

exa g g era ted  by r e c e n t  o b s e r v e r s , who do n ot h e s i t a t e  t o  say 

th at from  o n e -h a l f  t o  o n e -a ix th  o f  the p o p u la tio n  o f  the 

cou n try  Is C h in ese . as a m atter o f  f a c t ,  th e re  were on ly  

2 6 0 ,1 94  C hinese accox*ding to  the census o f  1919, and the c o n -
<***?• ja  A«»**- € £ ,;»  v *  t  i  J t f f t a t  ft*** I  - f  **% w f  Jgj ^  V -  ■*l  «-«£* M  a . ^  .

sus taken on 15 J u ly , 1929 , re tu rn s  4 4 5 ,2 7 4 . C hinese born  In
O hio*»- fn® ©aatentioai or the two la  hfmm*. he.4
Siam , num bering 113 ,050  in  the census o f  th a t y e a r , a re  cou n ted

as ’’ S iam ese ’’ .  ̂ The ra te  is  on the in c r e a s e , h ow ever. From

In d iv id u a l and m ascu lin e Im m igration  as i t  had been b e fo r e ,

th is  human movement has become hou sehold  and m a ss iv e , and has

thus arouaod the a t t e n t io n  o f  the Government, which has begun

t o  pass laws to  ch eck  i t s  c o u r s e .

( ! )  w a le s , o p . c l t . ,  0 8 .

( 2 ) s t a t i s t i c a l  Y ear Book o f  31am, 1 9 3 0 -1 9 3 1 , 45
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Chapter IX .

| Q  \ “i  £ &  * \Ci- .if-’v& v ;- -v •' ■ f> f f y "i• % f.V , /■' -Ci V

CH1MBS5 IMBIORATlOtl IK FftSBCH INDQ-CHIKA

2 2 . T rea ty  h a la t io n s  between China and France In In do­

c h in a . «  The c o n te n t io n  o f  the two Powers In  Annam had r e s u l t ­

ed in  the S in o -F ren ch  War o f  18B4, which brought a lte r n a te  

v i c t o r y  and d e fe a t  to  b o th  a id e s .  The T rea ty  o f  P eace , 1805, 

p ro v id e d  f o r  the e v a cu a tio n  o f  the C hinese fo r c e s  fro®  the 

c o u n tr y , and the r e c o g n it io n  o f  the t r e a t y  p ro v is  ions by w hich 

Annam had a cce p te d  the o v e r lo r d s h ip  o f  F ran ce . The C h in ese , 

h ow ever, h a v in g  I d e n t i f i e d  them selves w ith  th e  Annamits f o r  

thousands o f  y e a r s ,  were a b le  a t  f i r s t  to  m ain ta in  t h e ir  e co n o ­

mic p o s i t i o n .  They are  s a id  to  he the b e s t  c o l o n i s t s  o f  Indo­

c h in a , and are  making the g r e a te s t  p r o f i t s .  K a re ly  are  they 

fa rm ers? the r i c e  in d u s try  on which the n a t io n a l  l i f e  c e n t r e s  

la under t h e i r  c o n t r o l .  They engage v e r y  e x t e n s iv e ly  in  the 

r e t a i l  tra d e  and e x e r c i s e  a v i r t u a l  m onopoly in  r iv e r  t r a n s p o r t , 

owning n e a r ly  a l l  the junks in  C och in -C h in a . I t  has been  

e s tim a te d  th at C hinese c a p i t a l  in  ln d o-C h in *  p ro b a b ly  r e p re se n ts  

a much h ig h e r  f ig u r e  than French c a p i t a l  in v e s te d  in  p r iv a te  

v e n t u r e s . ^  In s p i t e  o f  h er p o l i t i c a l  l o s s ,  China indeed 

has managed t o  r e t a in  an econom ic e m p ire . But in  r e c e n t  years

( ! )  sou th w orth , The F rench  C o lo n ia l  V enture (1 9 5 1 ) , 102 .
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the econom ic p rs-em in en ce  o f  the C hinese community ha* shown 

s ig n s  o f  d e o l in e :  the r e a c t io n  and co m p e t it io n  o f  the n a t iv e *  

he* tended to  narrow the sphere o f  C hinese a c t i v i t y  and e n t e r ­

p r i s e .  The change in econom ic l i f e  in  Indo-C hina and the 

system  o f  c o n c e s s io n  o f  p la n t a t io n s ,  w hich le a v e s  l i t t l e  room 

f o r  an a l i e n ,  is  a l s o  a d ea d ly  blow  to  C hinese s u p r e m a c y .^

( i )  Annam under C hinese fu z e r a in ty  

A l l  the land from  Tonkin to  O ooh in -C hinc was conquered 

and c o lo n is e d  by Chinos© m ore than two c e n tu r ie s  b e fo r e  th e  

C h r i s t i a n  e r a . From that time China r u le d  that r e g io n  o f f  

and on . I t  was a C hinese p ro v in ce  from  111 g . c .  to  968 A . D. * 2 * 

Then th e re  fo l lo w e d  v a r i o u s  d y n a s t ie s  r e c o g r is in g  the o v e r l o r d -  

s h ip  o f  China by the p e r io d ic  sen d in g  o f  t r ib u t e s  and by the 

a cce p ta n ce  o f  in v e s t i t u r e  on the a c c e s s i o n  o f  e a c h  new r u l e r .

In 1407 the cou n try  was annexed to  China p ro p e r , bu t the in ­

c o r p o r a t io n  la s te d  o n ly  twenty y e a r s , when i t  aga in  r e v e rte d  

t o  the c o n d it io n  o f  a v a ssa l Pt a f ce . ' ^)  An im p e r ia l E d ic t  o f  

1803 d ecreed  tn at Annam shou ld  send t r ib u t e s  once in  two years 

and pay homage ev ery  fo u r th  y e a r . ^ ' '  Throughout the n in e ­

teen th  ce n tu ry  the Annamite Kings had m ain ta ined  a lo y a l  v a s s a l ­

age towards C hina. i t  whs ow ing to  the In te r v e n t io n  o f  France

(1 )  H ennery, Foulea d*A sle  (1 9 3 0 ) , 155*

{£ )  Kguyen, Etude Aoonomlque sur la  C och in -C hin e Franpalae 
(1 9 2 0 ) ,  7 .

(3 )  M orse, o p .  c l t . ,  I I ,  341

(4 )  hguyen, o p . c l t . ,  12.



D uring the p e r io d  o f  Chines© dom in ation  the Annamites b e ­

came im p r e g n a te  Chines© c i v i l i s a t i o n .  I t  was sa id  th at

t h e ir  very  s o u l  is  fa sh io n e d  on C hinese C on fu cian ism , which 

d eterm in es t h e ir  s o c ia l , and p o l i t i c a l  la w s .^ 1 ' Annam Is s o  

C hinese th a t th ere  a re  c e le b r a te d  many f e s t i v a l s  and fo r m a l i ­

t i e s  th a t  have n ot taken  p la ce  in  the C e le s t ia l  Empire f o r  

hundred« o f  y e a r s . ^  The C hinese c e r t a i n ly  fou n d  t h is  coun ­

t r y  by no means f o r e ig n  to  them in  any r e s p e c t .  R e s t r lo t io n s

g o v e rn in g  a l ie n s  were n o t  a p p l ie d , and th ey  co n s id e re d  Annam a 

p a rt  o f  th e ir  em pire . ^  Once e s t a b l i s h e d ,  they w ould e n jo y  

a v e ry  l i b e r a l  a d m in is tra t iv e  ré g im e . They governed them­

s e lv e s  by form in g  '’ c o n g r e g a t io n s w or g u ild s  s id e  by s id e  w ith
■ - l ‘ " ,

the Annamite commune. In p o in t  o f  law , they were c o n s id e r e d

as s u b je c t s  o f  the K in g , and subm itted  to  the laws o f  Annam.

They e n jo y e d  the same c i v i l  r ig h t s  as the A nnam ites, bu t co u ld  

n o t  occu py  any o f f i c e  o f  S ta te .  They were a ls o  exempt from
I  ■ I  g ■ . , *

m il i t a r y  s e r v ic e  and c o r v é e s .

C hinese in  Annam as an a l ie n  p e o p le  were s u b je c t  to  a 

c a p i t a t io n  t a x . Persona who owned p r o p e r ty  or  e x e r c is e d  a 

lu c r a t iv e  p r o fe s s io n  were to  pay f u l l  t a x . o th e rs  n o t  h o ld in g

th a t  Annam broke away co m p le te ly  from  C hinese s o v e r e ig n t y .

(1 )  R o b e r ts , o p . c l t . ,  X I, 434 .

(2 )  F ranck , ¿a a t o f  Slam (1 9 2 9 ) , 172 .

(3 )  L uro, La pays d* Annam (1 8 7 8 ) , 181
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* s a fe  p o s i t i o n  were to  pay h a l f  r a te *  Chinase Immigrants 

d u rin g  the f i r s t  th re e  years  were a l s o  ch arged  a h a l f  c o n t r i ­

b u tio n  In a ccord a n ce  w ith  a p o p u la t io n  p o l i c y ,  the m étia

o f  C h in ese  by  an Annamite w ife  were c o n s id e r e d  as Annamite su b ­

j e c t s  . T h e ir  ta x  was redu ced  to  h a l f  the amount th ey  would 

o th e rw is e  p a y . But the p r iv i le g e s  e n jo y e d  toy the C hinese were 

r e ta in e d  by the® . In a d d it io n ,  they  were a cco rd e d  f u l l  p o l i ­

t i c a l  r ig h t s  and ad m itted  t o  governm ental o f f i c e . * 2 * This was 

the s i t u a t i o n  which was a l t e r e d  upon the a r r iv a l  o f  the F ren ch .

( i l )  The T r e a t ie s  o f  T ie n -ts e n  

Under the T reaty  o f  Peace o f  9 June, 1885,*®* China en ­

gaged t o  r e s p e c t ,  b o th  in  the p re se n t and in  the fu t u r e ,  the 

t r e a t i e s  and co n v e n tio n s  con clu d ed  d i r e c t l y  betw een France and 

Anns®. As reg a rd s  the r e la t io n s  betw een Anna® and China, i t  

is  un derstood  " th e y  s h a l l  be o f  su ch  a natu re as s h a l l  in  no 

way in ju r e  th e  d ig n i t y  o f  the C hinese Empire o r  g iv e  r i s e  to  

any v i o l a t i o n  o f  th e  p reaen t t r e a t y ” -  a phraae w hich is  

r a th e r  vague and in t a n g ib le .  The T re a ty , how ever, a ssu re s  to  

Chines© r e s id e n t  p e a ce a b ly  in  Anna® and su p p o r tin g  them selves 

by  a g r i c u l t u r e ,  in d u s try  o r  tra d e  *the  same s e c u r i t y  f o r  t h e ir  

p erson s  and p ro p e r ty  a t French p r o t e g e s . ” C hinese s u b je c t s

(1 )  jQuro, o p . c l t . ,  183 .

(2 )  I b i d . ,  184.

(3 )  B r i t i s h  and F ore ig n  S ta te  P ap ers , 7 6 , 839 .
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may oome» to  Tonkin from  China by p r o v id in g  them selves w ith  

p a s s p o r t s , w hich were to  bo d e l iv e r e d  by French agenta on the 

demand o f  the im p e r ia l a u th o r ity .

In the Com m ercial C onven tion  o f  Ê5 A p r i l ,  1886, ' 1 ; a lgn ed  

In the same c i t y ,  th e  s ta tu a  o f  C h inese in  Annam was s p e c i f i c ­

a l l y  d e f in e d . They were a t  once a s s im ila te d  to  th e  n a t iv e s  

in  a o r t a ln  r e s p e c t s ,  and to  e n jo y  the moat fa v o u re d  treatm ent 

o f  the E uropeans♦ They w ould r e ta in  the t r a d i t i o n a l  r ig h t  o f  

p o s s e s s in g  la n d , e r e o t ln g  b u i ld in g s ,  open ing  com m ercia l h ou ses , 

and h a v in g  w arehouses th rou gh ou t Annam. They would r e e e lv e  

f o r  t h e i r  p erson a , t h e ir  f a m i l i e s ,  and t h e ir  g o o d s , th e  same 

p r o t e c t io n  as s u b je c t s  o f  the m ost fa v ou red  European n a t io n , 

an d , l i k e  the l a t t e r ,  m ight n ot be made the o b je o t  o f  any i l l -  

tre a tm e n t. as t o  t h e ir  l e g a l  p o s i t i o n ,  i t  was fu r t h e r  s t ip u ­

la te d  th a t  C h inese in  Annam sh o u ld  be p la ced  under the same 

c o n d it io n s  w ith  reg a rd  to  c r im in a l ,  f i s c a l  o r  o th e r  J u r i s d ic ­

t i o n  as the s u b je c t s  o f  the m ost fa v o u re d  n a t io n . In a d d it io n ,  

the Im p eria l Government m ight a p p o in t  c o n s u ls  a t  Hanoi and 

H alpong, who w ould have th e  same r ig h t s  and p r iv i le g e s  as the 

c o n s u ls  o f  the m o a t -fa v o u re d -n a t lo n  in  F r a n c e .t2 )

(1 )  B r i t i s h  and F o re ig n  s t a t e  P a p ers . 8 6 , 73 5 .

In  a Koto exchanged on 23 June, 1887 , the C hinas« nov^
the non5in<l*lon of consul« Until toi

m ent?" I b i d ! ,  767** thAt o lrouasst'1» 0®* p erm it t h e i r  e a t a b l l s h -
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The régim e under the T re a t ie s  o f  T le n -t s e n  co n tin u e d  un­

t i l  r e p la c e d  toy the C onvention* o f  1950. D uring the oou rae  

o f  f b r t y - f i v e  yea rs  r e s t r i c t i o n s  had been  p la ced  on the C h i­

nese toy the French a d m in is tr a t io n  w hich w ere h a rd ly  c o n s is t e n t  

w ith  i t s  t re a ty  o b l i g a t i o n s .  Chins r e -a s s e r t e d  h er r ig h t  to  

tbs  im m ediate in sta lm en t o f  c o n s u ls  in  Indo-C hlna f o r  the 

b e t t e r  p r o t e c t io n  o f  her n a t io n a ls .  She a l s o  demanded the 

s u p p r e s s io n  o f  the o a p lt a t io n  ta x , to  w hich C hinese a lon e  had 

tooen s u b je c t »  T h e ir  J u r id ic a l  s t a t u s ,  a s s im ila te d  to  th a t o f  

the n a t iv e s ,  was a l s o  s so u rce  o f  I r r i t a t i o n .  The r e q u ir e ­

ment o f  f i n g e r - p r in t s  on p a ssp o rts  o r  perm its  t o  r e s id e  in  

the c o lo n y  from  a l l  C h inese im m igrants a l s o  a f f r o n t e d  t h e ir  

n a t io n a l  p r id e .  They were demanded in  China o n ly  from  c r i ­

m in a ls , and the id ea  toeoame more o b je c t io n a b le  to  the C hinese 

when i t  was fou n d  th a t  o th e r  fo r e  ingéra w ere n ot r e q u ire d  to  

undergo th ese  f o r m a l i t i e s .  The C hinese Government t h e r e fo r e  

demanded the com p lote  s u p p re ss io n  o f  a l l  the "v e x a t io u s  l e g i s ­

la t i o n "  and the f u l f i lm e n t  o f  the m o st-fa v o u re d  trea tm en t aa 
p ro v id e d  in  th e  T r e a t y .* 1 *

The French  view  was th a t  the C hinese had p o sse sse d  ad ­

vantages w h ich  w ere n o t  e n jo y e d  by n a t iv e s  n o r  by o th e r  a l i e n s .  

In the m atter o f  in lan d  n a v ig a t io n  and c o a s t a l  t r a d e , th ey  

were oven  b e t t e r  tre a te d  than the F ren ch . Any change in  t h e ir

(1 )  "C h in ese  under French R u le " ,  China Weakly R ev iew . 17 May, 
1930.
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s t a t u s ,  t h e r e fo r e ,  would b r in g  no a m e lio r a t io n  to  t h e ir  o o o n o - 

mlo system  but w ou ld , on the o th e r  hand, cause g re a t  d i f f i c u l t y  

to  the In d o-C h in ese  a d m in is t r a t io n .^ 1  ̂ The in s ia to n e e  w ith  

w hich the C hinese Government c la im ed  the a s s im ila t io n  o f  i t s  

n a t io n a ls  t o  the s u b je o ts  o f  the m o st-fa v o u re d  European Power 

was reg a rd ed  as a c u r io u s  Ignorance o f  th e  r e a l  c o n d it io n  o f  

C h inese in  the French c o lo n y .  The ta k in g  o f  f i n g e r - p r in t s  

was d e fen d ed  as s n e ce ssa ry  measure o f  i d e n t i f i c a t i o n  in  the 

absen ce  o f  c i v i l  r e g i e t r s t l o n .  The s im il i t u d e  o f  names and 

the a n a log y  o f  o th n lo a l type would render any o th e r  means o f  

i d e n t i f i c a t i o n  o f  d o u b t fu l  v a l u e . I t  was a ls o  a l le g e d  

th a t  Annamite law , b e in g  la r g e ly  in s p ir e d  by the law o f  C hina, 

had c e r t a i n ly  b e n e f i t t e d  the C h in ese , and th a t the c a p i t a t io n  

t a x ,  b e in g  based  on p e rso n a l w e a lth , was s t r i c t l y  p r o p o r t io n a l  

and in  no way c o n tra ry  to  e q u it y .  I t  ra th e r  seemed indeed 

i n s i g n i f i c a n t ,  in  v iew  o f  the enormous fo r tu n e  w hich C hinese 

commerce had d ra in ed  from  a l l  p a rts  o f  I n d o - C h i n a .^  The 

c s s *  wss indeed a b ly  d e fe n d e d . But one phase i t  f a i l e d  to  

r e c o n c i l e ,  th a t  i s ,  the In c o n s is te n c y  o f  th e  d is c r im in a t iv e  1 * 3 *

(1 )  « i *  Q u e stio n  des C on su la ts  C h in o is " ,  L 'A s ie  F r a n ç a is e .
F eb ru a ry , 1029, 6 3 . ~ --------

( 2 ) "La r é v is io n  des T r a ité s  F ra n co -C h in o is  con cern a n t l ' i n d o -
Cbin6 i  8 u *87 #

( 3 )  "La p o in t  de vue de l 'in d o -C h in e  dans l e s  n é g o t ia t io n s
F r a n c o -C h in o is e s " ,  I b id . . 3 4 7 -3 4 9 . 6
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l e g i s l a t i o n  w ith  the t r e a t y  p r o v is i o n s .  ̂ The s te a d y  e v o lu ­

t io n  o f  the le g a l  system  in  China adm its no p re te n ce  o f  i t s  

s i m i l a r i t y  t o  the Annamite c o p y , and the su p p la n tin g  by French 

l e g i s l a t i o n  o f  the j u d i c i a l  f a b r i c ,  d e v is in g  two sep a ra te  

j u r i s d i c t i o n s ,  su g g e sts  no re a so n  why the C hinese sh ou ld  remain 

w ith  the i n f e r i o r  n a t iv e  s t a t u s .  But the c o l o n i a l  ju r i s t s  

a l s o  con tended  th a t  th e  T rea ty  o f  1886, w hich  co n ta in e d  tha 

ra o s t - fa v o u re d -n a tlo n  c la u s e ,  n ot having been  prom ulgated , was 

n o t  e n fo r c e a b le  in  the c o l o n y . ^

(1 11 ) The C onven tion  o f  1930

The C on ven tion  " s e t t l i n g  the r e la t io n  betw een France and 

China as reg a rd s  Indo-C hlna and the f r o n t i e r  p ro v in ce s  *  ̂ was 

s ig n e d  a t  Banking on 16 May, 1930, and p u b lish ed  s im u lta n eou s ly  

In  C hina, F ran ce , and In d o-C h in a . I t  is  in ten d ed  to  s e t t l e  

a t  one s tro k e  the o u ts ta n d in g  q u e s t io n s  in  the way o f  S in o -  

F ronch  rapprochem ent In In d o-C h ln a . As to  co n s u la r  re p ro a e n - 

t a t l o n ,  which has been  so  lo n g  d e fe r r e d ,  F ra n ce , upon a thorough

( 1 )  T h e  C hinese were guaranteed  m ost fa v o r e d  n a t i o n  t r « ia
European, in  Indo-ChlnS a r . not
tlon  and taxation, accordingly , a . long a . three la .c  a "  f j !  
craoa are enforced end the treetlea  between Prance and China 
are not denounced or euporeoded, there le  p lain  c o n t r m n t i ln  
o f tr e a ty  r i g h t .» ,  Haenalr, -mi ch ln e .o  A b r * ."

(2) O lra u lt, op. o l t . ,  11 . (1 9 2 9 ), 469 , and cee aupra. I  3 .

( 3 )  For coTrrent and text tee »L'lndochlna at- i -  a « . . a .  „^  3 oi*«sssr
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exam in ation  d i s p e l l i n g  the c o n v ic t io n  e n te r ta in e d  by the p u b lic  

end the p ress  th a t I t s  e s ta b lish m e n t would p re s e n t  s e r io u s  ln> 

co n v e n ie n ce , co n se n ts  th a t  China may send co n s u ls  to  Hanoi o r  

Balpong and t o  S a ig o n . As to  the I d e n t i f i c a t i o n  measures 

above r e fe r r e d  t o ,  the p a r t ie s  undertake t o  g ra n t to  each o th e r , 

in  c o n fo r m ity  w ith  t h e ir  r e s p e c t iv e  laws and r e g u la t io n s ,  the 

m o s t -fa v o u r e d -n a t io n  trea tm en t w ith reg a rd  to  the fu l f i lm e n t  o f  

f o r m a l i t i e s ,  in c lu d in g  th ose  r e la t in g  t o  i d e n t i f i c a t i o n  co n ce rn ­

in g  (1 )  p a s s p o r ts , (2 )  the system  o f  in te r n a l la ls s e z -p a s a e r  

and v is a  f o r  d e p a r tu re , and (3 )  the en try  and dep artu re  o f  

C h inese In In d o-C h in a . A r t i c l e  V . r e -a f f ir m s  the r ig h t  to  

r e s i d e ,  t r a v e l ,  and engage In  In d u stry  and com m erce. The 

trea tm en t a ccord ed  t o  C hinese f o r  the e x e r c is e  o f  such r ig h t s  

s h a l l  In no way be le a s  fa v o u r a b le  than that o f  the n a t io n a ls  

o f  any o th e r  Power. F u rth e r , they s h a l l  n ot be s u b je c t  to  

ta x es  or  c o n t r ib u t io n s  h ig h e r  o r  o th e r  than th ose  to  w hich na­

t io n a ls  o f  the m o st-fa v o u re d  Power may be s u b je c t .

The C on ven tion  is  supplem ented by a number o f  d ip lo m a tic  

H otes . R e fe r r in g  to  A r t i c l e  V . ,  the French n e g o t ia t o r ,  H. de 

H a rta l, w r ite s  th a t the C hinese n a t io n a ls  in  Indo-C hina s h a l l  

e n jo y  th e  same trea tm en t w ith  r e a p e o t  t o  la w «, J u r i s d ic t i o n  and 

p roced u re  In c i v i l ,  c r im in a l ,  f i s c a l  and o th e r  m a tte rs , aa the 

n a t io n a ls  o f  any o th e r  o o u n tr y . I t  la  a l s o  re co rd e d  th a t the 

French Government does n o t  reg a rd  the p r o v is io n s  o f  the s a id  

A r t i c l e  as p re v e n tin g  i t  from  le v y in g  in  French Indo-C hina
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taxes a p p lie d  t o  C hinese n a t io n a le  and In c id e n ta l to  the e x e r -  

o ia e  o f  s p e c ia l  r l # i t s  and p r iv i le g e s  t r a d i t i o n a l l y  e n joy ed  by 

them. The C hinese Government a c c e p ts  th e  in t e r p r e t a t io n  on 

c o n d i t io n  that the taxes m entioned th e r e in  a re  a ls o  a p p lic a b le  

to  the n a t io n a ls  o f  any o th e r  Power adm itted  in  Indo-C hlna to  

the b e n e f i t  o f  the same p r iv i le g e s  and r ig h t s  as those t r a d i ­

t i o n a l l y  e n jo y e d  by C h in ese . F in a l ly ,  in  a Mote co n ce rn in g  

s p e o ia l  p r i v i l e g e s ,  the French  Government re a ssu re s  Hanking 

thAt i t  has no in te n t io n  o f  d e p r iv in g  the C hinese n a t io n a ls  o f  

the p r iv i l e g e s  w hich they now e n jo y  in  the t e r r i t o r y  o f  Indo­

c h in a .

The C onven tion  adds n o th in g  new to  the advantage o f  China 

e x c e p t  th a t  i t  d e v e lo p s  more m in u te ly  the In ten d sts  and pu r­

p oses  o f  the m ost-fa v ou red  tre a tm e n t . By r e c o g n is in g  e x p l i c i t ­

l y  the l e g a l i t y  o f  the c a p i t a t io n  t a x , China lo s e s  one o f  the 

im portant grounds g a in ed  by im p e r ia l d ip lo m a cy . in  e a r ly  d a y s , 

when f e a r  o f  C hinese m ach in ation s among the d o c i l e  Annamites 

had prompted the im p o s it io n  o f  a heavy p o l l  tax  upon them, the 

C hinese Governm ent, a p p e a lin g  t o  t r e a t y  s t i p u l a t i o n s ,  p r o te s te d  

a g a in s t  the in v id io u s  d i s t i n c t i o n ,  n ot w ith o u t  su cce ss  The 

r e v i s i o n  o f  the tax  by  i t s  a p p l i c a t io n  t o  a l l  A s ia t ic s  w hether 

im m igrant or  r e s id e n t ,  though making i t  o o n a ls te n t  w ith  the 

"same s e c u r i t y  as French  p r o té g é s "  c la u s e  under the T rea ty  o f  1

(1 )  W ill ia m s , "The C hinese Immigrant in  F u rth er A s ia "  American 
H i s t o r i c a l  B evlew , 1900, 5q7 . '  Afff
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1B85, s t i l l  c o u ld  n o t  excu se  the French a d m in is tra t io n  f o r  

co n tra v e n in g  the m o a t-fa v o u re d -n a t io n  p l e d g e . ^  The s u b je c t  

has been a cause o f  oon sta n t d ip lo m a t ic  rem on stran ce , and the 

C hinese Government has never a cq u ie s ce d  in  the Im p o s it io n .

I t  would not have been c o n te n t  w ith  s im ila r  trea tm en t t o  that 

a coord ed  to  the s u b je c t s  o f  W estern Powers in  In d o-C h in a , b e ­

cau se  the t r a d i t io n a l  r ig h t s  and p r iv i le g e s  a cq u ire d  by C hinese 

d u rin g  the tim e they had l i v e d  in  and been  p a rt  o f  the h is t o r y  

o f  Annam, were r e a l l y  n o t  shared  by European p e o p le . Com plete 

a s s im i la t io n  to  the n a t iv e s  would a ls o  redu ce  them in  o e r t a ln  

r e s p e c t s  t o  a p o s i t io n  o f  i n f e r i o r i t y »  the French law d i f f e r e n ­

t i a t i n g  the sta tu a  o f  c i t i z e n s ,  s u b je c t s ,  and p r o té g é s , and 

a s c r ib in g  a fa v o u re d  régim e t o  c i t i z e n s h i p .  To a t t a in  the 

trea tm en t o f  a m o a t -fa v o u re d -n a t io n  w h ile  p r e s e r v in g  v e s te d  

r ig h t s  and p r iv i l e g e s  as p rov id ed  in  th e  T re a t ie s  o f  T ie n -ts e n  

w ould be the c o n s ta n t  o b je c t iv e  o f  those  con cern ed  w ith  s a f e ­

g u a rd in g  C hinese I n t e r e s t s  in  In d o-C h in a .

2 3 . The G eneral Government o f  I n d o -c h ln a . -  The K ing­

dom o f  Annam was d iv id e d  in to  th ree  p a r t s ,  Tonkin in  the n o r th , 

Annam p rop er  in  the m id d le , awl C o ch in -ch in a  in  the s o u th .

To t h is  are  added Cambodia and L aos, w hich c o n s t i t u t e  the f i v e  

p o l i t i c a l  d iv is io n s  o f  French In d o-C h in a . The " f u l l  and e n ­

t i r e  s o v e r e ig n ty '’ o f  France ov e r  C och in  was ro o o g n is e d  by Annam

(1 )  c a i l l e ux, La q u e s t io n  C h in o is  aux E ta ts -U n is  e t  dans le s
p o s s e s s io n s  des p u issa n ces  européennes (1 8 9 6 ), l l o ,  111.
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in  1 8 7 4 .^ ^  The cou n try  became a French oo lon y  end the f i r s t  

group o f  i t s  o r ie n t a l  p o s s e s s io n s . In 1 8 8 3 ^  Annam " r e c o g ­

n is e s  and a cce p ts  the p r o t e c t io n  o f  F ra n ce " . Two yeare l a t e r ,  

China was asked t o  con firm  the c a p i t u la t io n  en tered  In to  by  

the v a s s a l  S ta te .  Cambodia Is an oth er  F rench  p r o t e c t o r a t e ,  

e s ta b l is h e d  in  1863^   ̂ in  p la c e  o f  th a t e x e r c is e d  by  Siam and 

Annam. The p o s i t io n  was r e in fo r c e d  by the T rea ty  o f  1 8 8 4 .^  

The co n q u e st  o f  Laos wo* accom p lish ed  In 1893, when Siam a g reed  

to  renounce " a l l  p r e te n t io n  ov e r  the t e r r i t o r y  on the l e f t  bank 

o f  the Mekong R iv e r . "  Autonomous a d m in is tra t io n  la  m ain ta ined  

in  theae c o u n t r ie s , C och in -C h in a  b e in g  under a g o v e rn o rs h ip , 

w h ile  a s u p e r io r  R e s id e n t in  Cambodia e x e r c is e s  a l l  powers 

c o n fe r r e d  upon France by  the t r e a ty  o f  p r o t e c t io n .  Annam and 

Tonkin were fo r m e r ly  under a G eneral R e s id e n t , and the o f f l e e  

was se p a ra te d  in  1889 . In Laos the r e v e r s e  o c c u r r e d . Two 

S u p e r io r  Commandants governed  a t  f i r a t ,  but were r e p la ce d  by  

a S u p e r io r  R es id en t in  1899.

The D ecree o f  17 O cto b e r , 1887, brought in to  b e in g  the 

g e n e ra l Oovem m ent o f  In do-O h ln a , w ith  a G overn or-G en era l a t  

I t s  h ea d . He la  the r e p o s i t o r y  o f  French power and p o sse ss

(1 )  T rea ty  o f  16 March, 1874, s t a t e  P a p ers , 65 , 37 5 .

(2) T rea ty  o f  6 June, 1884, S ta te  P ap ers , 75, loo.

(3 )  T rea ty  o f  11 A ugust, 1863, S ta te  P a p ers , 57 , 739.

(4 )  T rea ty  o f  17 June, 1884 , S ta te  P a p ers , 7 5 , 992 .



124.

c o n s id e r a b le  a ttr ib u te * » , d e fin e d  by the o rg a n ic  laws o f  the 

U nion. ^  In 1900 he was charged  w ith  the a d m ln is tra t io n  o f 

the t e r r i t o r y  o f  Kwang-Chow-Wan when i t  was le a s e d  to  Prance 

by the C hinese Governm ent. The D ecree o f  20 O ctob er, 1911, 

a g a in  put him upon a new baa i s ,  d e te rm in in g  the p o s it io n s  o f  

the G overnor o f  C och in  and the s u p e r io r  R e s id e n t«  and th e ir  

r e la t io n s  w ith  the g o v e r n o r s h ip -g e n e r a l.

Annam and Cambodia are  b o th  p r o t e c t o r a t e s ,  p r e s e r v in g  to  

«  g r e a t  e x te n t  t h e ir  n a t iv e  i n s t i t u t i o n s ,  w h ile  the French 

R e s id e n ts  e x e r c is e  t r e a ty  r ig h t s  s id e  b y  s id e  w ith  the n a t iv e  

p o t e n t a t e s .  A lthough  Tonkin i s  now under d i r e c t  French r u le ,  

the powers were o r i g i n a l l y  d e le g a te d  from  the K ing. The 

s ta tu a  o f  Laos la d is p u te d . z t  has been and s t i l l  i s  t r e a te d  

as a p r o t e c t o r a t e ,  b u t  upon a n a ly s is  o f  I ts  p o l i t i c a l  c o n s t i t u ­

t i o n  th ere  i s  n o th in g  o f  a p r o t e c t o r a te  in  i t a  p rop er  sen se  to  

be o b s e r v e d . Ko n a tiv e  governm ent e n jo y in g  the r ô le  o f  a 

p r o t e c t e d  S ta te  w ith  Prance as the p r o t e c t o r ,  s u b s is t s .  P ro- 

p e r ly ,  i t  i s  but a French c o lo n y .  '

A part from  th e  c o lo n ie s  and p r o t e c t o r a t e s ,  the In do-C h in ese  

Union a l s o  com p rises  the ceded  t e r r i t o r i e s  and c i t i e s  o f  H anoi, 

Haipong and Tourane. c e d e d , under the T reaty  o f  1684, by the 

Annamite Government, ov er  which F rance en joy s  u n d isp u ted  r ig h t s  

o f  s o v e r e ig n t y , and w hich  p o l i t i c a l l y  are  under d i r e c t  French 

d o m in a tio n .

(1 )  s e e  L ois O rgan iqu es, I I ,  485.

(2 )  S o lu s , T ra ité  de la  c o n d i t io n  des in d ig èn es  (1 9 2 7 ) , 43 .
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2 4 . The D is t r ib u t io n  o f  the C hinese P o p u la t io n . »  The 

In flu e n c e  o f the C hinese in  Indo-C hina does not l i e  in  the mag­

n itu d e  o f  t h e ir  num bers, t h e ir  exoduo n o t  toeing a mass move­

m ent. B r it is h  Malaya r e ce iv e d  in  one year a lo n e  alm ost as 

many C hinese as w i l l  toe found in  the w hole French c o l o n y . ^  

In d o-C h in a , the g r e a te r  p a rt  o f  which had been  Chinese t e r r i ­

t o r y  from  time to  tim e , and adm itted  C hinese c o l o n i s t s  f o r  een - 

t u r i e s ,  has b a r e ly  416 ,000  C h in ese , o r  two p er  c e n t ,  o f  the 

t o t a l  p o p u l a t i o n . ^  C och in -C h in a , which has the la r g e s t  num­

b e r , cou n ts  2 0 5 ,0 0 0 , w h ile  Cantoodia ranks aooond w ith  148,000* 

T on k in , though conterm in ous w ith  the C hinese f r o n t i e r  bu t a l ­

rea d y  teem ing w ith  i t s  own p e o p le  and o v e rp o p u la te d , has f i f t y -  

two thousand . The c o u n tr ie s  where the number is  s m a lle s t  a re  

Annam and L aos, c o n ta in in g  ten  and th ree  thousand r e s p e c t iv e ly .

C hinese im m igrants in  In d o-C h in a , l ik e  t h e i r  fe l lo w  e o l o -
trn ..... tm o f  JO*! ret N$t •••( 5 >•> , v.
n is ta  a l l  ov er  the w o r ld , are  r e o r u it e d  p r in c ip a l ly  from  the

s e a - f a r in g  p r o v in ce s  o f  Kwangtun and F ukien . They are grouped

In to  c o n g r e g a t io n s ' 1 a c c o rd in g  t o  t h e ir  p la c e  o f  o r i g i n .  The

Kwangtung men are  d iv id e d  in t o  fo u r  d i f f e r e n t  co n g re g a t io n s

sp ea k in g  d i f f e r e n t  d i a l e c t s ,  and o o -o p e r a t ln g  w ith  th a t  o f

F u k ien . The Fukien c o n g r e g a t io n , w hich c o n s is t s  o f  n a t iv e s

(1 )  D ennery, Foule d 'A s lo  (1 9 3 0 ), 128.

(2 )  Annualre S t a t ls t lq u e  de l* In d o c h ln e , 1 9 5 0 -1 9 3 1 . 53 .

(3 )  See I n fr a ,  8 68 .
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from  Amoy, a re  tha a r is t o c r a t s  o f  m erchants anti i n d u s t r i a l i s t s ,  

and own m ost o f  the r i c e  m il ls  in  C och in -C h in a . But the most 

e n t e r p r is in g  elem ents o f  the C hinese p o p u la t io n  are  the Can­

to n e s e , who a r r iv e  p oor  hut r i s e  q u ic k ly  to  w e a lth . The T r le u -  

Chow p e o p le  from  Swatow in  Kwang-tung are  m o stly  boatmen on the 

r iv e r s  and engaged in  the lo a d in g  and u n loa d in g  o f  m erchandise 

a t  the p ort o f  S a ig o n . The c o n g r e g a t io n  o f  Hakkas, com p ris in g  

a l l  the peop le  from  the n o r th -e a s te r n  p a rt o f  Kwang-tung, are 

n oted  as m echanics and market g a rd e n e rs . The f i f t h  group  are  

the ie la n d e rs  o f  Hainan in  the n orth  o f  the Tonkin g u l f .  D i f ­

f e r i n g  from  the o th er  c o n g r e g a t io n s , who a re  m oatly  m erchants 

and i n d u s t r i a l i s t s ,  the H alnanians are  in  the m a jo r ity  a g r i ­

c u l t u r i s t s  and a tta ch ed  to  the s o i l . ^

A word must he s a id  abou t tho h a l f - c a s t e s  o r  M inh-huonga, 

born  o f  a C hinese fa th e r  and an Annamite or Cambodian m oth er.

The census o f  1931 re tu rn s  s e v e n ty -th r e e  thousand Minh-huonga 

in  C och in -C h in a , w h ile  S ino-Cam bodians number s ix t y  thousand. 

They form  c o n g re g a t io n s  o f  th e ir  own in  each  p r o v in c e , and in  

g en era l c o n s t i t u t e  no la s t in g  bonds betw een the C hinese and the 

n a t iv e .  A ft e r  one or two g e n e ra tio n s  the h a l f - c a s t e  d egen e­

r a te s  to  the l e v e l  o f  the n a t iv e ,  and has no fu r th e r  in te r c o u r s e  

w ith  the C h i n e s e . ^  They a re  th e r e fo r e  the f o r g o t t e n  sons o f  

C hina, y e t  f in d  i t  d i f f i c u l t  to  a c q u ir e  the s ta tu s  o f  e i t h e r

Dennery, op . c l t . ,  145; Hguyen, op . c l t . ,  26,  6 0 -6 2 .

(2 )  D ennery, o p . c l t . ,  148 .
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the Annamite or the Cambodian. They are h a lf-C h in e s o  in  b lood

as w e l l  a» in  law . ( 1 )
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Cha pter X .

CHINESE 1MMIQKATI0K IN TOE DUTCH EAST INDIES

2 5 . China and the In d ies

(1 )  E a r ly  C o lo n is a t io n

The Dutch Eaat I n d ie s ,  which la the w o r ld 's  la r g e s t  in su ­

l a r  em p ire , c o n s is t s  o f  a s e r ie s  o f  is  la n d -g r o u p s . A oustom -

a ry  d i v i s i o n  se p a ra te s  Java and Madura from  the s p a r s e ly  

s e t t l e d  o u te r  p o s s e s s io n s . The t e r r i t o r y  Is e i t h e r  under 

d i r e c t  Dutch a d m in is tra t io n  o r  s e l f -g o v e r n e d  by th e  n a t iv e  

S t a t e s .  T here are  fo u r  such  s t a t e s  In Java and 278 in  the 

o u te r  i s la n d s ,  o ccu p y in g  about seven  p er  c e n t ,  o f  the area  o f  

ja v a  and more than h a l f  o f  the o u te r  t e r r i t o r y ,  and oom pristn g  

about o n e - f i f t h  o f  the In d on esian  p o p u l a t i o n . ^  In v a r ia b ly  

th ey  r e c o g n is e  Dutoh s o v e r e ig n t y , but as the c h a r a c te r  o f  the 

E ast In d ian  Company s h i f t e d  from  that o f  a m erchant to  th at o f  

a r u l e r ,  s o  t h e i r  p o s i t i o n  has been  c o n s ta n t ly  ch a n g in g . They 

must no« a cce p t  th e  European gu idan ce  in  a d m in la tr a t io n , and 

are  fu rn is h e d  w ith  a s s is ta n c e  in  the se s e rv e d  sp h eres  by th e  

Dutch Government.

C hinese im m igration  to  th e  In d on esian  a r c h ip e la g o , w hich 

was a n a tu ra l se q u e l to  i t s  southw ard movement, is  estim a ted

( ! )  V andenbosch , o p . o l t . ,  129 .
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n ot t o  have begun b e fo r e  the f i f t h  c e n t u r y , ^  The f i r s t  C h i­

nese to  t r a v e l  In the In d ies  were p ro b a b ly  the B ud dh ist p i lg r im  

fa t h e e *  who v i s i t e d  Java in  413 a . d . and so jo u rn e d  th e re  f o r  

s e v e r a l months. In  435 a m iss io n  from  the King o f  Javada to  

China was re co rd e d  in  the C hinese a n n a ls , and waa fo l lo w e d  by 

fr e q u e n t  «en d in g  o f  envoys by both  p a r t i e s . K o  p o l i t i o a l  

o r  c u l t u r a l  a s p ir a t io n s  b e in g  e n t e r ta in e d , the C hinese traded  

in  p e a c e fu l harmony w ith  the i s la n d e r s .  o n ly  on one o c c a s io n ,  

in  1292 , an e x p e d it io n  was a en t by the Yuan Emperor to  punish 

a Javanese p r in ce  who had v en tu red  t o  in s u lt  the im p e r ia l mes­

s e n g e r . ^  The o f fe n d e r s  were taken p r is o n e r ,  and the co u n try  

su b m itted  b e fo r e  the s u p e r io r  f o r o s .  Many a o ld ie r a  were l e f t  

t o  s e t t l e  in  the is la n d  o f  B i l l i t o n ,  the base o f  the e x p e d i­

t io n a r y  o p e r a t io n ,  and a C hinese c o lo n y  began t o  f l o u r i s h  in  

th e  c o a s t a l  r e g io n s .  Then in  the b eg in n in g  o f  the f i f t e e n t h  

ce n tu ry  the C h inese ooasiunity  had r is e n  t o  auoh an in f lu e n t ia l  

p o s i t i o n  th a t  the magnates re ig n e d  as c h i e f s  o v e r  p a rts  o f  the 

c o u n t r y . ^  The c o lo n i s a t i o n  r e o e iv e d  a g rea t  impetus when 

Cheng Ho was sen t by  the Ming Emperors seven  tim es betw een 1405

( 1 )  o r o e n e v e ld t ,  "K otos  on the Malay A r o h ip e la g o " , in  T riibner»« 
O r ie n ta l S e r ie s  ( 1 8 8 7 ) ,  I ,  126.

(2 )  c f .  T oreh lan a , T r o p ic a l  H olland  (1 9 2 1 ) , 4 6 -5 4 .

(3 )  O ro e n e v o ld t , l o c .  c l t . ,  147,

(4 )  I b i d . ,  195.
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and 1430 t o  e x p lo r e  the "W estern O cean", v i s i t i n g  a lt o g e t h e r  

more than t h i r t y  d i f f e r e n t  c o u n tr ie s  in  and beyond the a r c h i ­

p e la g o . His name s t i l l  l i v e s  famous in  the a n n a ls .

The Dutch a r r iv e d  a t  the E ast In d ie s  in  1595 , and the 

C harter o f  the U nited S ea t Indian  Company was granted In 1602, 

g ra n tin g  a tra d e  m onopoly and the r ig h t  to  wage w ar, to  n eg o ­

t ia t e  t r e a t i e s ,  and to  take p o s s e s s io n  o f  la n d . I t  rem ained 

the fundam ental law o f  the Company, w hioh governed  the la lands 

u n t i l  i t s  d i s s o lu t io n  in  1795 . The tra d in g  p o s t  was f i r s t  

e s t a b l is h e d  a t  Bantam, but was t r a n s fe r r e d  t o  B atav ia  in  1617. 

Ho antagon ism  was aroused  by the e a r ly  se tt le m e n t  o f  the C h i­

n e s e , -  th e  in s t r u c t io n s  to  the Company had Indeed d i r e c t e d  

th a t th ey  sh ou ld  be a llo w e d  t o  s e t t l e  in  c e r t a in  t h in ly  popu­

la t e d  la la n d a  as th ey  a re  "an in d u s tr io u s  d i l i g e n t  and un- 

weaponed p e o p le ,"  who gave n o  ap p aren t eauae f o r  fe a r  th at they 

w ould ev e r  make them selves m asters o f  the la n d .* 1  ̂ In the ad­

m in is t r a t io n  o f  ju s t i c e  the Company a u t h o r i t ie s  w ere p a r t ic u ­

l a r l y  in s t r u c te d  to  s e e  th a t  a l l  the In d ian  p eop le  and e s p e c ­

i a l l y  the C hinese were t r e a te d  in  a f r i e n d l y  manner and were 

n ot made s u b je c t  to  im proper p r o c e e d i n g s . ^  Par from  b e in g  

m o le s te d , the C hinese were g r e a t ly  r e l i e d  upon. A l l  the 

governm ent taxes and revenues both  in  the Company’ s d i s t r i c t s  1 2

(1 )  p u r n iv a l l ,  o p . o l t . ,  11 .

(2 )  i b i d . ,  13 .
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and In  the dom inion* o f  the n a t iv e  p r ln oe*  were farmed out t o  

them and were in  t h e ir  hand*, and by th ia  mean* they had com­

p le te  c o n t r o l  o f  a l l  t r a d e ,  In te rn a l and f o r e i g n . ^  In  1720 

I t  was estim a ted  th a t  th ere  were about one hundred thousand 

C hinese in  J a v a . ^  T h eir  p o s i t i o n  and w ea lth  seem* to  have 

arou sed  the je a lo u s y  o f  the Dutch c o l o n i s t » ,  who now im posed a 

tax  on e n te r in g  and le a v in g  the is la n d s ,  b e s id e s  a p o l l  tax  to  

w hich  no o th e r  c la s s  o f  f o r e ig n e r s  was s u b j e c t . O r d i n a n c e «  

a g a in s t  C hinese were e n fo r c e d  w ith the g r e a te s t  b a r b a r i s m .^  

O ther o u tr a g e s , ou lm in a tin g  in  the B atavia  m assacre o f  1740, 

a t  l a s t  d rove  the C hinese t o  armed r e s i s t a n c e ,  and th ey  r e a d i ly  

e n l i s t e d  the su p p ort o f  a l l  the S u ltan s o f  Java, who w ere n ot
(5):

le a s  w i l l i n g  than the C hinese t o  be r id  o f  the "Common Oppressor*. 

Wars co n tin u e d  f o r  f i f t e e n  y e a r s , d e s o la t in g  the f a i r e s t  p o r ­

t io n s  o f  the is la n d  and e x h a u st in g  i t s  r e s o u r c e s .  ^  The 

l o c a l  governm ent s e n t  a l e t t e r  a s s e r t in g  th e  r e c t i t u d e  o f  i t s  

co n d u ct  a g a in s t  the C hinese t o  the Emperor o f  C hina, to  w h ich ,

(1 )  c ra w fu rd , H is to ry  o f  the Indian  A ro h lp e la g o  (1 8 2 0 ), I ,  135 .

(2 )  Torchia n a , o p . c l t . ,  114.

(3 )  c ra w fu rd , A D e s c r ip t iv e  D ic t io n a r y  o f  the B eat In d ies  (1856 ),
18 8 . ‘  ......

(4 )  T orch ia n a , o p . c l t . ,  115 .

( * )  C raw furd, H is to ry  o f  the Indian A ro h lp e la g o  (1 8 2 o ) ,  I I ,  430.

(6 )  y o r  a d e t a i le d  a cco u n t see  S ir  S tam ford  R a f f l e s .  H is to ry  o f  
ja v a  (1 8 3 0 ) , I I ,  231 .
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how ever, the Emperor d id  not v o u ch sa fe  a r e p ly .  ^  In ju s t i c e  

to  the Dutch n a t io n  I t  should bo added th a t  the maaaaore was 

condemned a t  home. The Q overn or-O en era l «h o  had con n ived  a t  

the m atter was com m itted t o  "p r e v e n t iv e  I m p r is o n m e n t " .^

(1 1 ) R eoent R e la t io n s
■> . f » - : i t v ■* •.t * ¿5 * V *■  ̂ j * - T v 1'- .V’

China e n te re d  in to  o f f i c i a l  r e la t io n s  w ith  the M otherlands 

by s ig n in g  the T rea ty  o f  P rien d a h ip  and Commerce o f  6 O cto b e r , 

1 8 6 3 ,^   ̂ The King o f  the N etherlands was a llow ed  to  send an 

envoy t o  China to  lo o k  a f t e r  N etherlands I n t e r e s t s .  He m ight 

a ls o  a p p o in t  consular* agents f o r  the governm ent and p r o t e c t io n  

o f  h ia  s u b je c t s  in  a l l  the open p o r ts  o f  the C hinese Em pire.

In a d d i t io n ,  the N etherlands Government and i t s  s u b je c t s  were 

t o  e n jo y  m o s t -fa v o u r e d -n a t io n  trea tm en t. N othing was s a id  o f  

the p o s i t i o n  o f  the C hinese in  Dutch t e r r i t o r y ,  and the r e o i -  

p r o c a l r ig h t s  o f  i n s t a l l in g  C hinese d ip lo m a t ic  and oon a u la r  

s e r v ic e s  were n o t  g ra n te d . A lthough the Dutch Government 

r a is e d  no o b je c t io n  In 1877 t o  r e c e iv in g  a C hinese envoy a c c r e ­

d i t e d  to  The H a g u e ,^  the e s ta b lish m e n t o f  c o n s u la r  r e p re se n ­

t a t iv e s  in  In su lin d e  was o n ly  con ced ed  a t  a heavy p r i c e .  The

(1 )  The ten d en cy  o f  C h inese low  b e in g  then a g a in s t  e m lg r s t io n , 
the Emperor was r e p o r te d  to  have s a id  th a t he was l i t t l e  s o l i c i ­
tous f o r  the fa t e  o f  the unworthy s u b je c t s ,  who, in  the p u rsu it  
o f  l u c r e ,  had q u it te d  t h e ir  cou n try  and abandoned the tombs *>f 
t h e i r  a n ce s to rs *  l ia c n a ir , o p , c l t . ,  9 .

(2 )  W in ck e l, A d m in is tra t io n  de la  J u s t ic e  auoc in des N eth erla n d - 
a ls e s  (1 8 8 0 ) , ¿66V

(3 )  S ta te  P apers, 6 0 , 7 6 6 .

( 4 ) M orse, o p . e l t . ,  I I ,  314 .
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D u t c h  la w  o f  n a t i o n a l i t y  la  b a a e d  on ju t  s o i l , w h ic h  waa I n  

a h a r p  c o n f l i o t  w i t h  t h e  C h in e s e  p r i n c i p l e  o f  J u s  a a n g u l n l a .

In the e a r ly  p a r t  o f  the p resen t ce n tu ry , China awoke to  a 

sense o f  r e s p o n a lb i l l t y  f o r  h er  m ig ra tin g  aona in  the I n d ie s , 

b o th  c h in a -b o rn  and D u tch -b orn , w h ile  the Dutch Government 

c la im ed  s o le  j u r i s d i c t i o n  o v e r  the Peranakans. in  o rd er  t o  

se cu re  the r ig h t  to  c o n s u la r  r e p r e s e n ta t io n  and, on the p a rt  

o f  the D utch , to  withdraw a t many C hinese as p o s s ib le  from
(9C hinese p r o t e c t io n ,  a C on ven tion  was s ig n e d  on 8 May, 1911, on 

the u n derstan d in g  th a t the q u e s t io n  o f  dual n a t i o n a l i t y  sh ou ld  

be s e t t l e d  in  the Dutch c o lo n ie s  in  c o n fo r m ity  w ith  the Dutch 

l e g i s l a t i o n .

In o th e r  r e s p e c t s  the C on ven tion  i s  a r e p r o d u c t io n  o f  the 

DUteh-Japaneae T re a ty  o f  1 9 0 8 .^  But what is  good f o r  Japan 

may not n e c e s s a r i ly  be s u i t a b le  to  C hina. The ad m iss ion  o f  

o o n su la r  agents to  th o se  p o r ts  o n ly  o f  Dutch c o lo n ie s  where 

r e s id e  o f f i c e r s  o f  the same c la s s  o f  any o th e r  f o r e ig n  n a t io n , 

may p rove  a handloap  on a ccou n t o f  the w id er  d i f f u s i o n  and the 

g r e a te r  number o f  the C hinese s e t t l e r s  In In a u lin d e . In v iew  

o f  the e x t r a o r d in a r y  p o s i t io n  o f  the Dutch c o n s u la te s  in  C h ina ,

( ! )  V a n d e n b o s c h ,  o p .  c l t . ,  307 

( g ) s t a t e  P a p e r s , 104 , 877.

(3 )  I b i d . .  101 , 1067.

i
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the enjoym ent by C hinese o f f i c i a l s  o f  the ra o s t-fa v o u re d -n a tio n  

trea tm en t, w hich  does n ot exempt them from  customs and o th er  

d i r e c t  o r  in d ir e c t  ta x e s , f a l l s  v ery  f a r  s h o r t  o f  r e c i p r o c i t y .  

S tre s s  i s  la id  on the p r o v is io n  th a t the c o n s u la r  agents o f  

China s h a l l  bo c o n s id e re d  as com m ercia l a g e n ts , p r o t e c t o r s  o f  

the cormcerce o f  t h e ir  n a t io n a ls  w ith in  t h e ir  c o n s u la r  J u r i s d ic ­

t i o n .  They are not v e s te d  w ith  any d ip lo m a t ic  c h a r a c te r , no 

p e t i t i o n  t o  the Dutoh Government e x o e p t  through  the medium o f  

the d ip lo m a t ic  agent a t  The Hague b e in g  a l lo w e d . Only in  ca s e  

oi: u rgen oy  may th ey  have d i r e c t  r e co u rs e  to  the G overnor o f  

the c o lo n y ,  and then on ly  on p ro v in g  the urgency and s t a t in g  

the reason s why the p e t i t i o n  co u ld  n ot be ad dressed  t o  the 

s u b o rd in a te  a u t h o r i t i e s ,  o r  p ro v in g  th a t a p re v io u s  p e t i t i o n  

a d d ressed  to  th ese  a u t h o r i t ie s  had n ot been a cted  upon. The 

p u re ly  com m ercia l n a tu re  o f  the p o s i t i o n  o f  the co n su ls  and 

the c o n s t i t u t i o n a l  l im it a t io n  o f  the a u th o r ity  o f  the Ind ian  

Government t o  d e a l  w ith  in te r n a t io n a l  a f f a i r s  have cau sed  g r e a t  

in co n v e n ie n ce  to  the C hinese com m unity. The h i s t o r y  o f  the 

c o n s u la te s  r e v e a ls  many in s ta n ce s  when C hinese n a t io n a ls  who 

w ished to  se cu re  a s s is ta n c e  from  the c o n s u ls  have been  d ep riv ed  

o f  i t  becau se  o f  th ese  l i m i t a t i o n s .^ 1 '

(1 ) C f. China W eekly H eview . 22 O cto b e r , 1932 .
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2 6 . Demographic C o m p o s it io n .» N etherlands Ind ia  la  

a co u n try  in h a b ite d  by a g rea t v a r ie t y  o f  ra ces  and p e o p le * .

The custom ary t h r e e fo ld  d i v i s io n  o f  n a t iv e s ,  E uropeans, and 

o r ie n t a l  a l ie n * ,  does n ot r e v e a l the a c tu a l c o m p o s it io n  o f  the 

p o p u la t io n , f o r  w ith in  th ese  groups th e re  ia  a g a in  no homo­

g e n e ity .  Java and Madura, which c o n s t i t u t e  but 7 per c e n t ,  

o f  the t o t a l  area  o f  th e  in s u la r  em p ire , a r e  in h a b ite d  by n ea r­

l y  70 p er  c e n t ,  o f  the w hole n a t iv e  p o p u la t io n .^ ^  These are 

p r in c i p a l ly  Javanese, w ith  c e r t a in  p r o p o r t io n s  o f  M adurese, 

Sundanese and some Malay im m igrants. The c o n g e s t io n  ia  r e g a rd ­

ed w ith  g r e a t  con carn  by the Governm ent. The p o p u la t io n  o f  

the o u te r  p o s s e s s io n s , though much le s s  d e n se , h«a g r e a te r  

e th n o g ra p h ica l c o m p le x ity . N in e ty -s ix  per c e n t ,  are  n a t iv e *

The European p o p u la t io n  in c lu d e *  a l l  persona o f  o c c id e n t a l  

o r i g i n  and o th e r  p erson s who have under In don esian  law the same 

s ta n d in g  aa E uropeans. The grou p  thus com p rises  Japanese, 

E g y p tia n s , Arm enians, Turks, e t c .  T h e ir  n u m erica l s tr e n g th  

i s  fo u r  p er  thousand o f  the t o t a l  p o p u l a t i o n . )

The orien tal a lie n s co n sist fo r  the most part of Chinese. 

These numbered 1 ,2 3 3 ,8 5 6  in the whole country, according to  

the oensus of 193o, forty -seven  per cen t, being establlehed in

(1) Volks t e l l in g , 1930, Pt. I ,  XX.

(2 ) Ib id . ,  Pt. I I ,  XXI.

(3 )  19 2 ,5 71  in  Java and Madura; 4 8 ,7 4 6  in  the o u te r  p ossess ion »! 
I b i d . ,  v o l .  V I, 153.
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Java and Madura. Other o r i e n t a l s ,  in c lu d in g  A rabs, K lln g a le s e  

and Mohammedans, make up 6 per c e n t ,  o f  the o r ie n t a l  p e o p le .

The C h in ese , a lth ou g h  they re p re se n t  but two per c e n t ,  o f  

the w hole p o p u la t io n , c o n s t i t u t e  78 per c e n t ,  o f  the n on - 

in d igen ou a  elem ents in  the Dutch East I n d ie s .  In  1928 the 

number o f  C hinese a r r iv a ls  reached  4 1 ,1 6 7 , but a f t e r  1930 

t h e ir  number d e c r e a s e d . in  1932 I t  f e l l  t o  5 ,9 2 1 . { 1 * The 

In d on esian  Government now adm its C hinese upon a quota  system .

The e a r ly  C hinese s e t t l e r s  a re  from  F ukien , w h ile  the 

Kwang-tung men have a r r iv e d  m ostly  s in c e  the m id d le  o f  the 

l a e t  c e n tu r y . T h e ir  o c cu p a t io n  v a r ie s  w ith the l o c a l i t y ,  and 

the C hinese in  Java are  g r e a t  m erchants and i n d u s t r i a l i s t a .

The C hinese in  West Borneo are  d ev o ted  c h i e f l y  t o  a g r i c u l t u r e ,  

and have s u c c e s s fu l ly  Improved the la n d . In Sum atra, the 

C hinese are  la b o u r e r s , b e in g  em ployed on the p la n ta t io n s  o f  

the E ast C oast and in  the g o ld  And c o a l m ines. The t i n  e x o a - 

v a t lo n s  in  Banca and B i l l i t o n  owe t h e ir  g e n e s is  to  C hinese 

e n t e r p r is e  and a b sorb  a la r g e  p o p u la tio n *  As t r a d e r s , f a c t o r s  

and a g e n ts , they form  the n e ce s s a ry  l in k  between the European 

im p orter  and the n a t iv e  consum er. They are  a l s o  beg in n in g  

to  com pete w ith  Europeans in  the upper econom ic s tra tu m . The 

peranakans, o r  D u tch -born  C h in ese , are g e n e r a l ly  much b e t t e r  

o f f  than the S ln g k eh rs , o r  C hinese im m igrants, because a f t e r

( ! )  In d lach  Vera l a g . 1933, H ,  3 7 .
■ • i I ' • ....
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a s u c c e s s fu l  c a r e e r  In Java, u n lik e  the Dutch c o l o n i s t s ,  who 

in v a r ia b ly  re tu rn  to  t h e i r  cou n try  o f  o r i g i n ,  they remain e s ­

ta b l is h e d  in  the land and a r e , m oreov er , g r e a t ly  concern ed  

f o r  the w e lfa r e  o f  the In d ie s . By the accu m u la tion  o f

w e a lth , the r i c h e s t  C hinese are  s a id  to  have become r ic h e r  

than the r l c h e e t  Europeans .  ̂ I t  la  t h e ir  dom in ating  p o s i ­

t io n  th a t  has g iv e n  prom inence to  the C hinese problem  in  the 

I n d ie s .

The absence o f  o v e r t  antagonism  on the p a rt  o f  the n a t iv e  

p o p u la t io n  towards the C h in ese , who had become such an im p ort­

an t f a c t o r  in  t h e ir  econom ic l i f e ,  was v ery  rem a rk ab le . In -.

d eed , the C hinese had d e v e lo p e d  n a t iv e  p ro d u ct io n  and c o n t r i ­

bu ted  much t o  t h e ir  m a te r ia l advancem ent. To the Europeans 

they  a r e  a ls o  In d iap en aab lo  in  a t r o p i c a l  la n d , and tend to  

supplem ent r a th e r  than to  su p p la n t them. propaganda amongst 

the n a t iv e s ,  in  a sen se  h o s t i l e  t o  C hinese e x p l o i t a t i o n ,  haa 

In r e c e n t  years  le d  t o  the developm ent o f  a very  h ig h  "ra ce  

s e n s e * among the n a t iv e  p o p u la t io n . They a re  now s e t t in g  t o  

work to  break  down the con roercla l d om in ation  o f  the C h in ese , 

whose a i r  o f  s u p e r io r i t y  Is much r e s e n t e d . ^  The fo rm a tio n

(1)  Cabaton, Java and t he Dutch East Indies (19H  >
C h a lllcy -B ert,~ a v a  et lee Habitants J jg n T . 1611

(2) Meyer Kannette, "The Economic Structure of Java" In
S c h r ie k e , The ¡¿ f f e o t  o f  W estern In flu e n c e  on H ative r
in the Malay AroKlpelagp (1929 ). I T T ---------- 3iL «a*ive Ci v i lis a t io n



o f  the "S orek a t Is la m ", o r  Union o f  Mohammedans , the co n n o ta ­

t io n  o f  the la s t  word b e in g  synonymous w ith  "n a t iv e "  in  the 

I n d ie s ,  had a t  f i r s t  a p u re ly  econom ic o b j e c t .  As i t  ga in ed  

in  s t r e n g th , the Union g ra d u a lly  s h i f t e d  i t s  aim , and came t o  

bo d ir e o t e d  a g a in s t  the Europeans and t h e ir  a o c ia l  predom in­

a n c e . ^  The Dutch a d m in is tra t io n  now has to  fa o e  econom ic 

c o m p e t it io n  w ith  the C hinese on the one hand, and a p o l i t i c a l  

s t r u g g le  w ith  the n a t iv e s  on the o th e r .  The c o n s t i t u t i o n  o f  

the Volksr& ad w ith  an In cre a se d  number o f  n a t iv e  s e a t s ,  and 

i t s  e le v a t io n  from  an em ascu lated  c o n s u l t a t iv e  body t o  a p o s i ­

t io n  sh a r in g  w ith  the c e n t r a l  governm ent l e g i s l a t i v e  power f o r  

the I n d ie s ,  a re  acknowledgm ents o f  the p o l i t i c a l  f o r c e  o f  the 

n a t iv e  p o p u la t io n . S in oe  1931 two In d on esian  members have 

a l s o  been a p p o in te d  to  the C o u n cil o f  the I n d ie s .  1

(1 )  A lt in g  and Buning, The K ffe e t  o f  the ffar upon the C o lo n ie s ,  
in  th e  M otherlands and the ? ior ld  War S e r i e s , v o l .  i n  (19&8 i .~
55 .
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IMMIGRATION LAWS AND RESTRICTIONS



C hapter XI
139 .

THE U8ITKD STATES

2 7 . The Im m igration  T rea ty  o f  1680 . »  Tho T reaty  o f  17 

November, 1 8 8 0 ,^  was In aubatance a w a iver b y  China o f  the 

r ig h t s  w h ich  «he was e n jo y in g  under tho Burlingam e T re a ty . 

P erm iss ion  was g iv en  to  the U nited S ta te «  Government to  re g u ­

l a t e ,  l i i p i t  o r  «uspend in  i t s  d i s c r e t i o n  the c o s in g  o r  r e s id e n c e  

o f  C hinese la b o u r e r » ,  bu t n o t  a b s o lu t e ly  to  p r o h ib i t  i t .  The 

l i m i t a t io n  o r  su sp en sion  sh ou ld  be r e a s o n a b le , and sh ou ld  ap p ly  

o n ly  to  C h inese who m ight go t o  the U nited S ta te s  ss  la b o u r e r s , 

o th e r  c la s s e s  n o t  b e in g  in c lu d e d  in  the l i m i t a t io n .  L e g is la ­

t io n  passed  in  reg a rd  to  C h inese la b o u re rs  sh ou ld  be o f  such  a 

c h a r a c te r  o n ly  as was n e c e s s a r y  to  e n fo r c e  th e  r e g u la t io n ,  l i ­

m ita t io n  o r  su sp en sion  o f  im m igra tion , and the im m igrants sh ou ld  

n o t  be s u b je c t  to  p e rso n a l m altreatm ent or  abuse ( A r t i c l e  1 ) .  

C h inese s u b je c t » ,  w hether p ro ce e d in g  to  the U nited S ta te s  as 

t e a c h e r s ,  s tu d e n ts , m erchants, or from  c u r i o s i t y ,  to g e th e r  w ith  

t h e ir  body and h ou seh o ld  s e r v s n t s ,  and C hinese la b o u re rs  then 

in  the U nited  S ta te s ,  w ould be a llow ed  to  come and go o f  t h e ir  

own f r e e  w i l l  »nd a c c o r d , and would be a ccord ed  a l l  the r ig h t s ,  

p r i v i l e g e s ,  im m unities and exem ptions w hich were a cco rd e d  t o  

th e  c i t i z e n s  and a u b je o ts  o f  the m o s t -fa v o u r e d -n a t io n  ( A r t i c l e  2> 

Xn r e tu r n , the Am erican Government prom ised to  e x e r t  a l l  i t s  

power to  d e v is e  steasures f o r  t h e i r  p r o t e c t io n  I f  any C hinese 1

(1 )  22 U .S . S ta tu te s  826
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sh o u ld  most w ith  I l l - t r e a t m e n t  a t  the hands o f  any o th e r  p e r ­

sons (A r t l c l o  3 ) .  I t  was a l s o  agreed  that the gx^eat power 

g iv e n  I t  by the T reaty  w ould be e x e r c is e d  by the U nited S ta tes

w ith  "a  w ise d i s c r e t i o n  in  a s p i r i t  o f  r e c i p r o c a l  and s in c e r e
(1 )

f r ie n d s h ip  and w ith  e n t ir e  j u s t i c e . " '  '

In  the r e s u l t ,  the e x e r c is e  o f  th is  power turned  ou t to  

be o f  a s t r o n g ly  p re v e n tiv e  n a tu re , n e ith e r  re a so n a b le  n o r  ju d i ­

c i o u s ,  and even  in  c le a r  v i o l a t i o n  o f  the t r e a ty  s t i p u l a t i o n s .

In the co u rse  o f  the d i s c u s s io n  o f  the A cts  su b seq u en tly  passed 

by C ongress i t  w i l l  be ap p aren t th a t th ere  has been a rem ark­

a b le  e x c e s s  o r  abuse o f  t h is  pow er. D uring the e ig h t ie s  o f  the 

l a s t  ce n tu ry  there were fr e q u e n t  r i o t s  a g a in s t  the C h in ese , and 

the Im p eria l Government ap p ea led  t o  s u c c e s s iv e  Am erican s e c r e ­

t a r ie s  o f  S ta te  f o r  s p e c ia l  p r o t e c t io n ;  t h is  was r e fu s e d  each  

tim e on the ground that the C o n s t it u t io n  o f  the United S ta te s  

d id  n o t  perm it the F ed era l Government to  in t e r f e r e  and m ain ta in  

o rd e r  w ith in  the S ta te s  e x c e p t  a t  t h e ir  r e q u e s t . The C hinese 

w ere t o ld  t o  a p p e a l t o  the l o c a l  a u t h o r i t ie s  and t o  the c o u r t s ^  

A r t i c l e  3 o f  the T reaty  a ls o  became p r a c t i c a l l y  a dead l e t t e r .  

However, th is  T re a ty , upon the te rm in a t io n  o f  la t e r  im m igration  

c o n v e n t io n s , aga in  comes in t o  o p e r a t io n  and w i l l  govern  the r e ­

la t io n s  o f  the two c o u n t r ie s .  1

(1 )  For the meaning o f  th e  words "lim itation" and "susDonaion" 
agreed to  b y  b o th  parties in the travaux Dreoaratnir*Ao a«*» 
F o re ig n  R e la t io n s . 1881, 184, 188^--------------  " ■ * 966

M oore, D ig e s t ,V I , 820
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2 8 . The C hinese E xclus Ion Acta o f  1882 and 1884 . »  The 

f i r s t  E x c lu s io n  A ct in  pursuance o f  the T rea ty  suspended C h i­

nese im m igration  f o r  a p e r io d  o f  tw enty y e a r s ; i t  was v e toed  

by  p r e s id e n t  A rth u r, who h e ld  th a t the su spen d in g  f o r  tw enty 

yea rs  amounted t o  p r o h ib i t io n  and th a t the system  o f  p e rso n a l 

r e g i s t r a t i o n  and p a ssp o rts  w hich i t  in s t i t u t e d  was undem ocratic 

and h o s t i l e  to  the s p i r i t  o f  Am erican i n s t i t u t i o n s . ^  An­

o th e r  B i l l  suspending the ad m iss ion  o f  C hinese la b o u re rs  "b o th  

s k i l l e d  and u n s k il le d  and C hinese engaged in  m in ing" f o r  ten  

y ea rs  became law on 6 May, 1 8 8 2 .^  I t  p rov id ed  f o r  the is s u e  

o f  c e r t i f i c a t e s  f o r  the purpose o f  i d e n t i f i c a t i o n .  These 

c e r t i f i c a t e s  were to  be g iv e n  by the C o l le c t o r  o f  Customs to  

auoh la b o u re rs  as w ere in  th a t  cou n try  on 18 November, 1880, 

o r  who sh ou ld  come th ere  p r io r  t o  5 A ugust, 1882, n in e ty  days 

a f t e r  the passage o f  the A c t .  The c e r t i f i c a t e s  were is su e d  

on t h e ir  d ep a rtu re  from , and e n t i t l e d  them to  re tu rn  t o ,  the 

U nited  S ta te s  ( c a l l e d  s e c t io n  fo u r  c e r t i f i c a t e s ) .  C hinese 

persons o th e r  than la b o u re rs  who were e n t i t l e d  t o  e n te r  the 

U nited  S ta te s  were t o  be id e n t i f i e d  "b y  a c e r t i f i c a t e  is su e d  

under the a u th o r ity "  o f  the C hinese Government ( s e c t i o n  s ix  

c e r t i f i c a t e s ) .  D isp u tes  soon  a rose  as to  the a p p l i c a b i l i t y  

o f  the A ct  to  persons o f  C hinese ra ce  who were s u b je c t s  o f

( ! )  V eto  message to  the S e n a te , 4 A p r i l ,  1882. 47th  Cona 1 s t  
S e s s . E .D . 148, S e r . No. 1990. C on g ., 1 s t

(2 )  22 U .S . S t a t u t e s  58 .
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o th er  c o u n t r ie s .  A D i s t r i c t  Court o f  M assachusetts adm itted  

a C hinese s u b je c t  o f  G reat B r it a in ,  r u l in g  th a t  the E x c lu s io n  

Law was in  e x e c u t io n  o f  a t r e a ty  w ith  China and so  a p p lie d  to  

s u b je c t s  o f  China o n ly .^ 1  ̂ But in  a s im ila r  case  another 

D i s t r i c t  C ou rt, in  C a l i f o r n ia ,  reach ed  an o p p o s ite  c o n c lu s io n , 

and h e ld  th a t  la b o u re rs  o f  C hinese race  com ing from  any o th er  

p a r t  o f  the w o r ld  were t o  be e x c l u d e d . C h i n e s e  m erchants 

r e s id e n t  in  o th e r  c o u n tr ie s  than China, b e in g  unable t o  p ro ­

duce the c e r t i f i c a t e s  is su e d  by the C hinese Governm ent, were 

a llow ed  to  prove t h e ir  s ta tu s  by p a ro l e v id e n c e . ' 1 Labourers 

who had l e f t  the U nited S ta te s  b e fo r e  the A ct came in to  f o r c e  

and were not p rov id ed  w ith  c e r t i f i c a t e s  o f  r e -e n t r y ,  were a l ­

low ed to  land on the assum ption th a t  C ongress co u ld  n ot have 

in ten d ed  to  v i o l a t e  the t r e a ty  s t ip u la t io n s  exem pting C hinese 

la b o u r e r s  a lre a d y  in  the U nited S ta te s  a lth ou gh  the s ta tu te  

was in  c o n f l i c t i n g  t e r m s .' '

The Amendatory A ct o f  5 J u ly , 1 8 8 4 ,^  then e x p r e s s ly  

d e c la r e d  th a t the p r o v is io n s  o f  th e  A ct sh ou ld  ap p ly  to  a l l

( ! )  U* 3 . v .  D ouglass (1 8 8 3 ) , 17 F ed . 634.

(2 )  In re  Ah Lung (1 8 8 3 ) , 18 F ed . 28.

(3 )  The Case o f  the C hinese Merchant (1 8 8 2 ), 13 F ed. 605

(4 )  In re Chin Ah On (1 8 8 3 ) , 18 F ed . 506.

( * 2 3 4 5 ) 23 U .S . S ta tu te s  115.
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Chinaae w hether s u b je c t s  o f  China o r  o f  any o th er  fo r e ig n  

Power. E very  C hinese person  o f  the exempt c la s s e s  had to  ob ­

ta in  the p erm iss ion  o f ,  and i d e n t i f i c a t i o n  b y , the Chinese 

Government or  o th e r  Government o f  w hich they  were s u b je c t s .

The c e r t i f i c a t e  o f  a la b o u re r  was made the o n ly ,  in s te a d  o f  

prim a f a c i e , e v id en ce  o f  h is  r ig h t  o f  r e - e n t r y .  Two c la s s e s  

rem ained to  be d e a lt  w ith : C hinese la b o u re rs  who had l e f t  

the U nited  S ta te s  a t  the date  o f  the T rea ty  o f  1880 and r e ­

turned  a f t e r  5 J u ly , 1 8 8 4 ,^ ^  and th ose  who had l o s t  t h e ir  

c e r t i f i c a t e . '  1 The C ourt in  each  case  r e fu s e d  to  g iv e  the 

s ta tu te  a r e t r o s p e c t iv e  o p e r a t io n  whereby r ig h t s  p r e v io u s ly  

v e s te d  under t r e a t ie s  were in ju r io u s ly  a f f e c t e d ,  u n less  com­

p e l le d  to  do so  by language so c le a r  and p o s i t iv e  as to  lea v e  

no room f o r  doubt th a t  such was the in te n t io n  o f  the l e g i s l a ­

t u r e , and h e ld  th a t both  c la s s e s  were e n t i t l e d  to  be ad m itted . 

But from  la b o u re rs  who l e f t  a f t e r  the A ct o f  1888 but b e fo r e  

the Amendment, any e v id e n ce  o f  th e  r ig h t  t o  r e -e n t e r  o th er  

than the c e r t i f i c a t e  was n o t  a c c e p t e d . S i m i l a r l y  w ith  a 

C hinese merohant f a i l i n g  to  produce a c e r t i f i c a t e ;  h is  r ig h t  

to  e n te r  co u ld  n ot be e s ta b l is h e d  by  any o th er  e v id e n c e .

i 1 ) Che a/ Heong v . U nited S ta te s  (1 8 8 4 ) , 112 U .S . 536.

( 2 ) U. S . v .  Jung Ah Lung (1 8 8 7 ), 124 U .S . 621.

(3 )  £ L  r e  Shong Toon (1 8 8 4 ) , 21 F ed . 3 8 6 .

( 4 ) In re ¥7o Tal L i  ( 1 8 8 8 ) ,  48 Fed. 668.
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Th e  r i g h t  t o  e x e m p t io n  m u s t  b e  c e r t i f i e d  b y  th e  C h in e s e  G o v e r n ­

m ent o r  o t h e r  G o v e rn m e n t  o f  w h ic h  s u c h  C h in e s e  p e r s o n  w a s a 

s u b j e c t .  H a r d s h i p  w as t h u s  c a u s e d  t o  p e r s o n s  o f  th e  e x e m p t 

c l a s s e s  w ho cam e f r o m  a  p l a c e  w h e re  t h e r e  w as n o  C h in e s e  c o n ­

s u l a r  a g e n t ,  a n d  n o  one t o  i s s u e  a  c e r t i f i c a t e ,  a n d  w e re  

r e f u s e d  a d m i s s i o n  a l t h o u g h  t h e  T r e a t y  h a d  p u r p o r t e d  t o  c o n f i n e  

th e  r e s t r i c t i o n s  t o  l a b o u r e r s .  T h u s  a c e r t a i n  L o i  H oa w as 

d e n ie d  e n t r a n c e  i n  1 9 2 7  b e c a u s e  h i s  c e r t i f i c a t e  w as i s s u e d  b y

o f f i c i a l s  o f  F r e n c h  I n d o - C h i n a  w h e re  h e  w a s m e r e ly  d o m i c i l e d

(2 )b u t  t o  w h ic h  he ow ed n o  p e r m a n e n t  a l l e g i a n c e . '  '

I n  L o i  H o a ’ s c a s e  th e  C o u r t  d w e lt  a t  3ome l e n g t h  o n  t h e  

h i s t o r y  o f  t h e  l e g i s l a t i o n ,  a d m i t t i n g  th e  a d d e d  w e ig h t  o f  th e  

T r e a t y  o f  1 8 9 4 ,  A r t i c l e  I I I .  o f  w h ic h  s t i p u l a t e d  t h a t  C h in e s e  

s u b j e c t s  e n t i t l e d  t o  a d m i s s i o n  m ig h t  " p r o d u c e  a c e r t i f i c a t e  

f r o m  t h e i r  g o v e r n m e n t  o r  t h e  g o v e r n m e n t  w h e re  t h e y  l a s t  r e ­

s i d e d . "  W hen i t  w as i n  f o r c e ,  C h in e s e  n a t i o n a l s  r e s i d e n t  

a b r o a d  c o u l d  b e  a d m it t e d  t o  th e  U n it e d  S t a t e s  o n  p r e s e n t a t i o n  

o f  a c e r t i f i c a t e  e i t h e r  o f  th e  C h in e s e ,  G o v e r n m e n t , a s  a u t h o ­

r i s e d  b y  s e c t i o n  6 o f  th e  A c t  o f  1 8 8 2 ,  o r  o f  t h e  G o v e rn m e n t  

o f  t h e i r  r o s i d e n o e ,  a s  p e r m it t e d  b y  t h e  T r e a t y .  T h i^  T r e a t y ,  

h o w e v e r ,  e x p i r e d  b y  e f f lu x  o f  t im e  i n  1 9 0 4  a n d  w as n o t  renew ed.

( ! )  Administrative regulations have now provided that such 
certificate may b e  i s s u e d  by Chinese consular o fficers.

( 2 )  H a g le  v .  L o i  H oa ( 1 9 2 7 ) ,  2 7 5  U . S .  4 7 5 .
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But by the A ct o f  1902 the c e r t i f i c a t e  p r o v is io n s  o f  s e c t i o n  6 

o f  the E x c lu s io n  A ct were co n tin u e d  i n d e f i n i t e l y ,  and c o n s t i ­

tu ted  the law on th a t  s u b je c t ;  hence "th e  government o f  t h e ir  

r e s id e n c e '1 co u ld  no lo n g e r  is s u e  a v a l i d  c e r t i f i c a t e .

T h is s e c t io n ,  how ever, was co n stru e d  as l im ite d  to  th ose  

who came to  the U nited S ta te s  f o r  the f i r s t  tim e . I t  would 

n ot a p p ly  to  C hinese m erchants a lre a d y  d o m ic ile d  th ere  who, 

h a v in g  l e f t  the co u n try  f o r  tem porary purposes cum animo r e -  

v e r t e n d l , sough t to  r e -e n t e r  i t  on t h e ir  re tu rn  to  t h e ir  b u s i ­

ness and d o m ic i le .  ̂ ^

The w ife  o f  a C hinese la b o u r e r , or  a C hinese woman not 

p r e v io u s ly  a la b o u r e r , who m arried  a C hinese la b o u r e r , waB 

h e ld  to  have or  a cq u ire  the s ta tu s  o f  the husband, and was n ot 

p e rm itte d  to  e n te r  the U nited S t a t e s .^ 1 2 ) The F ed era l s ta tu te s  

e x c lu d e  a l l  C hinese persons b e lo n g in g  to  the c la s s  d e f in e d  as 

la b o u re rs  e x c e p t  those s p e c i f i c a l l y  and d e f i n i t e l y  exem pted, 

and th ere  is  no exem ption  o f  a r e s id e n t  la b o u r e r 's  w ife  and 

m inor c h i ld r e n ,  who are t h e r e fo r e  n o t  a d m is s ib le .^ 3 ) The 

E x c lu s io n  Laws, h ow ever, were h e ld  n ot a p p lic a b le  to  n a t iv e -  

born  c i t i z e n s  o f  the U nited S ta te s  though o f  C hinese p a re n ta g e ^

(1 )  Law On Bew v . U, S . (1 8 9 2 ) , 144 U .S . 47 .

(2 )  ca se  o f  the C hinese W ife (1 8 8 4 ), 21 V'ed. ^85 .

(3 )  Yee Won v .  W hite (1 9 2 1 ) , 256 U.R. 39 9 .

(4 )  in  re Look Tin Sing ( 1 8 8 4 ) ,  21 Fed.  905.
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under the g e n e ra l ru le  o f  law th a t  no c i t i z e n s  can be ex clu d ed  

from  the cou n try  e x ce p t  In punishment f o r  cr im e .

The A ct o f  1882 as amended by the A ct o f  1884 was c o n t in u ­

ed in  f o r c e  f o r  ten  years  by the A ct o f  1692, and was fu r th e r  

co n tin u e d  by la t e r  A c ts . I t  e x is t s  s id e  by s id e  w ith  the Im­

m ig ra t io n  A ct o f  1 9 2 4 ,^ ^  and the Chinese are  s t i l l  s u b je c t  to 

the r u le s  and r e g u la t io n s  con n ected  w ith  the two system s o f

e x c lu s io n  s in c e  1903, when the a p p l ic a t io n  o f  the g e n e ra l laws
(2 )was f i r s t  extended  to  th e  C h in ese . '

29 . The A b o r tiv e  T rea ty  and the Dolph Act o f  1 8 8 8 . -  

The F e d e ra l Government was p ow erless  to  p reven t l o c a l  d i s c r i ­

m in a tion  and abuse p e rp e tra te d  under S ta te  and m u n icip a l la w s ,

a lth ou g h  the Senate m ight and d id  prom ise p r o t e c t io n .  V io -
*

le n t  ou tbreak s a g a in s t  the C hinese o ccu rre d  in  the S ta te s  and 

T e r r i t o r ie s  d u rin g  the la t e r  e i g h t i e s .  J u s t ic e  was d en ied  

b o th  by the re n d e r in g  o f  u n fa v ou ra b le  d e c is io n s  and by the 

f a i l u r e  to  b r in g  o ffe n d e r s  t o  the c o u r t s .  Due d i l ig e n c e  o f  

p r o t e c t io n  was a l s o  la c k in g .  The S e c r e ta r ie s  o f  S ta te  in  

W ashington r e s o r t e d  to  s u b te r fu g e  when d ip lo m a t ic  in t e r p o s i ­

t io n  was lo d g e d . " In  o rd er  th at C hinese la b o u re rs  may gradu­

a l l y  be red u ced  in  numbers and cau ses o f  dangers a v e rte d  and 1 2

(1 )  Annual R eport o f  the C om m issioner-G eneral o f  Im m igration , 
1924, 3 0 . The re p e a l o f  the o ld  C hinese E x c lu s io n  Laws was 
recommended.

(2 )  s .  36 , im m igration  A c t , 1903, 32 U .S . S ta tu te s  1221.
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l i v e s  p r e s e r v e d , ” th e  C h in e s e  G o v e rn m e n t p r o p o s o d  i n  1 8 3 8  t o  

p r o h i b i t  a l l  i m m i g r a t i o n . ^  A t r e a t y ^  w as n e g o t i a t e d  p r o ­

v i d i n g  f o r  th e  a b s o l u t e  p r o h i b i t i o n  o f  C h in e s e  l a b o u r e r s  f r o m  

c o m in g  i n t o  t h e  U n it e d  S t a t e s  f o r  t w e n t y  y e a r s .  E x c e p t i o n s  

w e re  m ade f o r  t h o s e  w ho h a d  a l a w f u l  w i f e ,  c h i l d  o r  p a r e n t  i n  

th e  U n i t e d  s t a t e s ,  o r  p r o p e r t y  t h e r e i n  o f  t h e  v a l u e  o f  one 

t h o u s a n d  d o l l a r s  o r  d e b t s  o f  l i k e  a m o u n t d u e  t o  them  a n d  p e n d ­

i n g  s e t t l e m e n t .  " C o n s i d e r a t i o n s  o f  h u m a n it y  a n d  j u s t i c e  r e ­

q u i r e d  t h e s e  e x c e p t i o n s  t o  be m a d e , f o r  n o  la w  s h o u ld  o v e r l o o k  

t h e  t i e s  o f  f a m i l y ,  a n d  th e  w a g e s  o f  la b o u r  were e n t i t l e d  t o  

j u s t  p r o t e c t i o n . "  A s  t o  th e  e x e m p t  c l a s s e s ,  b e i n g  o f f i c e r s ,  

t e a c h e r s ,  s t u d e n t s ,  m e r c h a n t s ,  o r  t r a v e l l e r s  f o r  c u r i o s i t y  o r  

p l e a s u r e ,  th e  t r e a t y  d i d  n o t  a f f e c t  t h e  r i g h t s  t h e y  t h e n  e n ­

j o y e d .

T h e  p r o v i s i o n s  w e re  m ade m ore d r a s t i c  b y  tw o  am endm ents 

o f  t h e  S e n a t e ,  b y  w h ic h  th e  p r o h i b i t i o n  w a s e x t e n d e d  t o  t h e  

r e t u r n  o f  C h in e s e  l a b o u r e r s  who w e re  n o t  t h e n  i n  t h e  U n it e d  

S t a t e s ,  w h e t h e r  h o l d i n g  c e r t i f i c a t e s  u n d e r  th e  e x i s t i n g  la w s  

o r  n o t ,  a n d  th e  p r o d u c t i o n  o f  a c e r t i f i c a t e  w as m ade a b s o l u t e -  

l y  n e c e s s a r y  f o r  r e - a d m i s s i o n .  T h e  T r e a t y  w as s i g n e d  o n  12  

M a r c h , 1 8 8 8 .  C o n s e q u e n t l y ,  C o n g r e s s  p a s s e d  a n  A c t ^ 3  ̂ o n  13

( ! )  F o r e i g n  R e l a t i o n s .  1 8 8 8 ,  3 5 7 .

(2 )  Moore, D i g e s t , IV, 193.

( 3 ) 2 5  U . S .  S t a t u t e s  4 7 6 .
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S e p t e m b e r  f o r  th e  c a r r y i n g  i n t o  e f f e c t  o f  t h e  T r e a t y .  T h e  

r i g h t  o f  r e t u r n  w a s l i m i t e d  t o  one y e a r ,  a n d  t o  t h e  p o r t  o f  d e ­

p a r t u r e .  P o r t s  o f  e n t r y  w e re  s p e c i a l l y  n a m e d . The S e c r e t a r y  

o f  t h e  T r e a s u r y  w a s a u t h o r i s e d  t o  m ake a l l  r u l e s  a n d  r e g u l a ­

t i o n s  t o  e n f o r c e  t h i s  A c t .  Th e  l a s t  s e c t i o n  o f  t h e  A c t  l a i d  

dow n t h a t  th e  A c t s  o f  1 8 8 2  a n d  1 8 8 4  w e re  t o  s t a n d  r e p e a l e d  on 

t h e  f i n a l  r a t i f i c a t i o n  o f  th e  p e n d in g  a g r e e m e n t .

T h e  T r e a t y  w as n o t  r a t i f i e d ,  o w in g  to  t h e  f a c t  t h a t  C h in a  

d e s i r e d  t o  l e s s e n  th e  te rm  o f  t w e n t y  y e a r s  a n d  t o  g a i n  f o r  

C h in e s e  l a b o u r e r s  h a v i n g  p r o p e r t y  l e s s  th a n  one t h o u s a n d  d o l ­

l a r s  i n  v a l u e  th e  r i g h t  t o  r e t u r n .  T h e  q u e s t i o n  a r o s e  a s  t o  

w h e t h e r  t h e  A c t  c o u ld  b e  e n f o r c e d .  The C o u r t  h e l d ,  h o w e v e r ,  

t h a t  s .  13 p r o v i d i n g  f o r  th e  a r r e s t  a n d  d e p o r t a t i o n  o f  a n y  

C h in e s e  p e r s o n  fo u n d  u n l a w f u l l y  i n  th e  U n i t e d  S t a t e s  a n d  h i s  

r e m o v a l  t o  t h e  c o u n t r y  w h e n c e  h e  c a m e , b e cam e  e f f e c t i v e  f r o m  

th e  d a t e  o f  a p p r o v a l  o f  th e  A c t  a n d  d i d  n o t  d e p e n d  u p o n  th e  

r a t i f i c a t i o n  o f  th e  T r e a t y . ^  i t  w as h e l d  c o n s t i t u t i o n a l ,  

d e s p i t e  th e  c o n t e n t i o n  t h a t  p e r s o n s  o t h e r  t h a n  C h in e s e  m a y , b y  

v i r t u e  o f  i t s  p r o v i s i o n s ,  b e  a r r e s t e d  a n d  p o s s i b l y  d e p o r t e d .

I n  a n o t h e r  c a s e  th e  C o u r t  r u l e d  t h a t  w h i l e  t h e  r e s t r i c t i o n s  o f  

s e c t i o n s  1 ,  2 a n d  4 p r o h i b i t i n g  t h e  c o m in g  o f  C h in e s e  l a b o u r e r s  

a n d  r e g u l a t i n g  t h e  a d m i s s i o n  o f  th e  e x e m p t c l a s s e s  w e re  p o s t ­

p o n e d  u n t i l  t h e  T r e a t y  s h o u ld  b e  r a t i f i e d ,  t h e  o t h e r  p r o v i s i o n s  1

( 1 )  U . S .  v .  J i m  ( 1 8 9 1 ) ,  47  F e d .  4 3 1 .

(2 )  U.S. v .  Foong King (1 9 0 4 ) ,  132 Fed. 107.
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t o o k  e f f e c t  I m m e d ia t e ly ,  a l t h o u g h  r a t i f i c a t i o n s  h a d  n o t  b e e n  

e x c h a n g e d . ^  T h e  A c t  w as a l s o  c l a i m e d  t o  h a v e  a f i e l d  o f  

o p e r a t i o n  a n d  t o  h e  i n  f o r c e  e x c e p t i n g  s e c t i o n s  2 - 4  a n d  th e  

l a s t  s e c t i o n . ^  I n  t h e  c a s e  o f  T u c k  L e e  i t  w a s  h e l d  t h a t  

C h i n e s e  l a b o u r e r s  who d e p a r t e d  f r o m  t h e  U n it e d  S t a t e s  h a d  th e  

r i g h t  t o  r e t u r n  o n l y  o n  c o m p l ia n c e  w i t h  s e c t i o n s  5 ,  6  a n d  7 o f  

th e  A c t ,  w h ic h  r e q u i r e d  t h a t  th e  a l i e n  s h o u ld  h a v e  a  w i f e ,  

c h i l d  o r  p a r e n t  i n  t h e  U n i t e d  S t a t e s ,  o r  p r o p e r t y  o f  a  c e r t a i n  

v a l u e ,  a n d  t h a t ,  o n  l e a v i n g ,  he s h o u ld  a p p l y  t o  t h e  C o l l e c t o r  

o f  C u s t o m s  f o r  t h e  d i s t r i c t  f r o m  w h ic h  he s h o u ld  w isfe  t o  d e ­

p a r t  a t  l e a s t  a  m o n th  p r i o r  t o  h i s  d e p a r t u r e  a n d  m ake o a t h  

c o n c e r n i n g  h i s  f a m i l y ,  p r o p e r t y ,  e t c .  I f  a  l a b o u r e r  s h o u ld  

l e a v e  w i t h o u t  t h e  r e t u r n  c e r t i f i c a t e ,  h e  c o u l d  n o t  l a w f u l l y  

r e - e n t e r ,  a n d  i f  h e  d i d  r e - e n t e r  h e  s h o u ld  h e  s u b j e c t  t o  d e ­

p o r t a t i o n . ^  B u t  s e c t i o n  1 2 ,  p r o v i d i n g  t h a t  th e  d e c i s i o n  o f  

a  C o l l e c t o r  a s  t o  th e  r i g h t  o f  a n y  C h in e s e  p a s s e n g e r  t o  e n t e r  

t h e  U n it e d  S t a t e s  s h o u ld  b e  s u b j e c t  t o  r e v ie w  b y  th e  s e c r e t a r y  

o f  t h e  T r e a s u r y  a n d  n o t  o t h e r w i s e ,  w a s h e l d  n e v e r  t o  h a v e  b e e n  

i n  f o r c e . ^ ^  The a d m i n i s t r a t i v e  o f f i c e r  i n t e r p r e t e d  i n  1 8 9 9

( 1 )  U . s . v .  Chong Sam  ( 1 8 9 1 ) ,  47 F e d .  8 7 8 .

( 2 )  U . S .  v .  Long H o p  ( 1 8 9 2 ) ,  55  F e d .  5 8 .

( 3 )  U . S .  v .  T u c k  L e e  ( 1 9 0 3 ) ,  1 2 0  F e d .  9 8 9 .

( 4 ) U . S _. v .  L o o  W ay ( 1 8 9 5 ) ,  6 8  F e d .  4 7 5 ;  L i  S i n g  v .  U n i t e d  
State3 (1901)» 1^0 U.S. 486.
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t h a t  s e c t i o n s  5 -  1 4 ,  e x c e p t i n g  1 2 ,  d i d  n o t  d e p e n d  u p o n  th e  

r a t i f i c a t i o n  o f  th e  T r e a t y ,  b u t  b e ca m e  o p e r a t i v e  u p o n  t h e  a p ­

p r o v a l  o f  th e  A c t . ^ ^  T o  re m o v e  a l l  p o s s i b i l i t y  o f  d o u b t ,  

th e  s a i d  s e c t i o n s  w e re  r e - e n a c t e d  b y  t h e  A c t  o f  1 9 0 2  a n d  a r e  

i n  f o r c e  a t  p r e s e n t .

A m o u n t  i d v a U d  * v  t o  be / 4 » t * * < t * » *  i n  ' i t s  , W . f  d é c e r n a n t .

3 0 .  T h e  S c o t t  A c t  o f  1 8 8 8 :  C h a e  C h a n  P i n g  v .  U n i t e d

S t a t e s . -  I n  v ie w  o f  th e  n o n - r a t i f i c a t i o n  o f  t h e  T r e a t y ,  C o n ­

g r e s s  h a s t e n e d  t o  p a s s  t h e  S c o t t  A c t ,  deem ed " e s s e n t i a l  a s  th e  

o n l y  w a y  t o  k e e p  o u t  t h e  C h in e s e  l a b o u r e r s . "  Th e  A c t , ^  

w h ic h  b e cam e  la w  o n  1 O c t o b e r ,  1 8 8 8 ,  p r o v id e d  t h a t  i t  s h o u ld  

h e  u n l a w f u l  f o r  a n y  C h in e s e  l a b o u r e r  t o  r e t u r n  t o  t h e  U n i t e d  

S t a t e s  a f t e r  h a v i n g  o n c e  d e p a r t e d .  A l l  c e r t i f i c a t e s  o f  i d e n ­

t i t y  i s s u e d  u n d e r  s e c t i o n s  4 a n d  5 o f  th e  A c t  o f  1 8 8 2  w e re  d e ­

c l a r e d  t o  b e  v o i d ,  a n d  th e  i s s u e  o f  s u c h  c e r t i f i c a t e s  i n  th e  

f u t u r e  w as f o r b i d d e n .  I t  i s  o b v io u s  t h a t  th e  A c t  w as i n  

p l a i n  v i o l a t i o n  o f  t h e  e x i s t i n g  T r e a t y ,  w h ic h  d i d  n o t  g i v e  th e  

U n it e d  s t a t e s  th e  p o w e r t o  r e t r i c t  th e  f r e e  e x i t  o r  r e t u r n  o f  

C h in e s e  l a b o u r e r s  a l r e a d y  i n  t h i s  c o u n t r y ,  a n d  i t  w as a  p r o h i ­

b i t i o n  w i t h o u t  l i m i t  o f  t i m e ,  a n d  s o  n e i t h e r  s u s p e n s i o n  n o r  

r e g u l a t i o n . '  '

( 1 )  f t e n o r t  o f  th e  I m m i g r a t io n  C o m m is s io n , v o l .  3 9 ,  p .  7 6 ,  S . D .  
7 8 5 ,  6 1 s t  C o n g . ,  3 r d  S e s s . ,  1 9 1 1 .

( 2 )  2 5  U . S .  S t a t u t e s  5 0 4 .

( 3 )  F o r  th e  C h in e s e  p r o t e s t  s e e  F o r e i g n  R e l a t i o n s .  1 8 9 9 .  1 1 5 -
1 5 0 ;  1 8 9 0 ,  2 1 0 - 2 1 9 .
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T h e  c o n s t i t u t i o n a l i t y  o f  t h e  A c t  w as t e s t e d  i n  o ne o f  t h e  

m o s t  c e l e b r a t e d  c a s e s  o f  i n t e r n a t i o n a l  l a w . ^ 1  ̂ T h e  S u p re m e  

C o u r t  h e l d  t h a t  i t  m u s t  be c o n c e d e d  t h a t  t h i s  A c t  w a s i n  c o n ­

t r a v e n t i o n  o f  e x p r e s s  s t i p u l a t i o n s  o f  th e  T r e a t y  o f  1 8 6 8  a n d  

o f  t h e  s u p p le m e n t a r y  T r e a t y  o f  1 8 8 0 , b u t  i t  w as n o t  on t h a t  

a c c o u n t  i n v a l i d  o r  t o  be r e s t r i c t e d  i n  i t s  e n f o r c e m e n t .  " T h e  

t r e a t i e s  a r e  o f  no  g r e a t e r  l e g a l  o b l i g a t i o n  t h a n  t h e  A c t s  o f  

C o n g r e s s , "  s a i d  th e  C o u r t .  " B y  th e  C o n s t i t u t i o n ,  la w s  made 

i n  p u r s u a n c e  t h e r e o f  a n d  t r e a t i e s  made u n d e r  t h e  a u t h o r i t y  o f  

th e  U n it e d  S t a t e s  a r e  b o t h  d e c l a r e d  to  be t h e  s u p re m e  la w  o f  

t h e  l a n d , a n d  n o  p a r a m o u n t  a u t h o r i t y  i s  g i v e n  t o  one o v e r  t h e  

o t h e r .  A t r e a t y ,  i t  i s  t r u e ,  i s  i n  i t s  n a t u r e  a c o n t r a c t  b e ­

tw e e n  n a t i o n s ,  a n d  i s  o f t e n  m e r e ly  p r o m i s s o r y  i n  i t s  c h a r a c t e r ,  

r e q u i r i n g  l e g i s l a t i o n  to  c a r r y  i t s  s t i p u l a t i o n s  i n t o  e f f e c t .  

S u c h  l e g i s l a t i o n  w i l l  b e  o p e n  t o  r e p e a l  a n d  a m e n d m e n t. I f  

th e  t r e a t y  o p e r a t e s  b y  i t s  own f o r c e ,  a n d  r e l a t e s  t o  a s u b j e c t  

w i t h i n  t h e  p o w e r  o f  C o n g r e s s ,  i t  c a n  b e  d e e m e d  o n  t h a t  p a r t i ­

c u l a r  o n l y  t h e  e q u i v a l e n t  o f  a  l e g i s l a t i v e  a c t ,  t o  b e  r e p e a l e d  

o r  m o d i f i e d  a t  th e  p l e a s u r e  o f  C o n g r e s s . I n  e i t h e r  c a s e  th e  

l a s t  e x p r e s s i o n  o f  s o v e r e i g n  w i l l  m u st  c o n t r o l . "

T h a t  t h e  G o v e rn m e n t  o f  t h e  U n i t e d  S t a t e s ,  t h r o u g h  th e  

a c t i o n  o f  th e  l e g i s l a t i v e  d e p a r t m e n t ,  c a n  e x c l u d e  a l i e n s  f r o m  

i t s  t e r r i t o r y ,  t h e  C o u r t  c o n t i n u e d ,  i s  a p r o p o s i t i o n  w h ic h  i t  

t h o u g h t  n o t  o p e n  t o  c o n t r o v e r s y .  " J u r i s d i c t i o n  o v e r  i t s  own

( 1 )  Chae Chan Ping v .  Ut 5 .  ( 1 8 8 9 ) ,  130 U.S. 581
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t e r r i t o r y  t o  t h a t  e x t e n t  i s  a n  i n c i d e n t  o f  e v e r y  in d e p e n d e n t  

n a t i o n .  I t  ie  a  p a r t  o f  i t s  in d e p e n d e n c e . I f  i t  o o u ld  n o t  

e x c lu d e  a l i e n s ,  i t  w o u ld  b e  t o  t h a t  e x t e n t  s u b j e c t  t o  t h e  c o n ­

t r o l  o f  a n o t h e r  p o w e r ."  h e f e r r l n g  t o  t h e  c e r t i f i c a t e s  o f  

i d e n t i t y  i s s u e d  t o  C h in e s e  l a b o u r e r s  p r e v i o u s l y  t o  th e  p r e s e n t  

A .ct e n a b l i n g  th em  to  r e t u r n  a f t e r  d e p a r t u r e ,  t h e  C o u r t  s a i d  

t h a t  t h e y  w o re  m ere  l i c e n c e s  r e v o c a b l e  a t  th e  p l e a s u r e  o f  

C o n g r e s s .  F i n a l l y ,  i t  a d d e d  t h a t  i f  t h e  g o v e r n m e n t  o f  th e  

c o u n t r y  o f  w h ic h  th e  f o r e i g n e r s  e x c lu d e d  a r e  s u b j e c t s ,  i s  d i s ­

s a t i s f i e d  w i t h  t h i s  a c t i o n ,  i t  c a n  m ake c o m p la i n t  t o  t h e  e x e ­

c u t i v e  h e a d  o f  th e  U n it e d  S t a t e s  G o v e rn m e n t  o r  r e s o r t  t o  a n y  

o t h e r  m e a s u r e  w h i c h ,  i n  i t s  ju d g m e n t ,  i t s  i n t e r e s t  o r  d i g n i t y  

m ay d e m a n d ; a n d  t h e r e i n  l i e s  t h e  o n l y  r e m e d y .

3 1 .  Th e  R e g i s t r a t i o n  A c t  o f  1 8 9 2 :  F o n g  Y a e  T i n g  v .

U n it e d  S t a t e s .»  I n  v ie w  o f  th e  e x p i r a t i o n  o f  t h e  A o t  o f  1 8 8 2 ,  

th e  G e a r y  A c t ' * ^  w as a d o p t e d  o n  5 M ay, 1 8 9 2 ,  c o n t i n u i n g  th e  

f o r m e r  A c t  a n d  a l l  E x c l u s i o n  La w s t o  b e  i n  f o r c e  f o r  a n o t h e r  

t e n  y e a r s .  I t  f u r t h e r  p r o v id e d  ( s .  6 ) t h a t  a l l  C h in e s e  

l a b o u r e r s  i n  t h e  U n it e d  S t a t e s  e n t i t l e d  t o  r e m a in ,  m u s t  s e c u r e  

a  c e r t i f i c a t e  o f  r e s i d e n c e  w i t h i n  one y e a r .  A n y o n e  f o u n d  

w i t h o u t  s u c h  c e r t i f i c a t e  m ig h t  b e  a r r e s t e d  w i t h o u t  w a r r a n t  a n d  

s h o u ld  be deem ed a n d  a d ju d g e d  to  b e  u n l a w f u l l y  i n  t h e  U n it e d  

S t a t e s  a n d  l i a b l e  t o  d e p o r t a t i o n  u n l e s s  he c o u l d  p r o v e  b y  o ne 1

( 1 )  27  U . S .  S t a t u t e s  2 5 .
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c r e d i b l e  w h i t e  w i t n e s s  t h a t  h e  w as a r e s i d e n t  o f  th e  c o u n t r y  

a t  th e  t im e  o f  t h e  p a s s a g e  o f  t h e  A c t  a n d  w a s  u n a b le  b e c a u s e  o f  

a c c i d e n t ,  s i c k n e s s  o r  o t h e r  u n a v o id a b le  c a u s e  t o  o b t a i n  s u c h  a 
c e r t i f i c a t e  b e f o r e .  A n y  C h in e s e  p e r s o n  f o u n d  to  be u n l a w f u l l y  

w i t h i n  t h e  U n it e d  S t a t e s  w as l i a b l e  t o  im p r is o n m e n t  w i t h  h a r d  

la b o u r  f o r  a p e r i o d  o f  n o t  m ore  t h a n  one y e a r  a n d  t h e n  t o  be 

d e p o r t e d  ( s .  4 ) .

T h e  C h in e s e  G o v e rn m e n t  lo d g e d  v ig o r o u s  p r o t e s t s ^  a g a i n s t  

t h i s  " u n q u e s t i o n a b le  a c t  o f  b a r b a r o u s  l e g i s l a t i o n "  w h ic h  v i o ­

l a t e d  e v e r y  s i n g l e  one o f  t h e  a r t i c l e s  o f  th e  t r e a t y  o f  1 8 8 0 . ” 

T h e  q u e s t i o n  o f  th e  c o n s t i t u t i o n a l i t y  o f  s e c t i o n  6 w as r a i s e d ,  

b u t  i t  w as u p h e ld  b y  a m a j o r i t y  C o u r t  o f  th e  S u p i’erae T r i b u n a l / ^  

Mr.  J u s t i c e  G r a y ,  i n  d e l i v e r i n g  ju d g m e n t ,  a s s a r t e d  t h a t  t h e  

r i g h t  o f  a  n a t i o n  t o  e x p e l  o r  d e p o r t  f o r e i g n e r s  i s  a s  a b s o l u t e  

a n d  u n q u a l i f i e d  a s  t h e  r i g h t  t o  p r o h i b i t  a n d  p r e v e n t  t h e i r  

e n t r a n c e  i n t o  th e  c o u n t r y .  T h i s  b e i n g  a n  i n h e r e n t  a n d  i n ­

a l i e n a b l e  r i g h t  o f  e v e r y  s o v e r e i g n  a n d  in d e p e n d e n t  n a t i o n ,  e s ­

s e n t i a l  t o  i t s  s a f e t y ,  i t s  in d e p e n d e n c e  a n d  i t s  w e l f a r e ,  th e  

q u e s t i o n  b e f o r e  th e  C o u r t  w o u ld  b e  w h e t h e r  th e  m a n n e r i n  which 

C o n g r e s s  h a d  e x e r c i s e d  t h i s  r i g h t  i n  th e  A c t  o f  1 8 9 2  w as c o n ­

s i s t e n t  w i t h  t h e  C o n s t i t u t i o n .  He t h e n  p r o c e e d e d  t o  h o ld  t h a t  

th e  a f f i r m a t i v e  w as t h e  c a s e .  "T h e  p o w e r t o  e x c l u d e  o r  t o

i 1 ) F o re ig n  K e la t l o n s , 1892, 156.

( i 2 ) Fong Yue Ting v . U. s . (1893), 149 U.S. 698.
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expel aliens, being a power affecting international relations, 

is vested in the p olitica l department of the government, and 

is to be regulated by treaty or by acts of Congress and to be 

executed by the executive authority according to the regula­

tions so established except so far as the judicial department 

has been authorised by treaty or by statute, or is required by 

the paramount law of the Constitution to intervene." "Con­

gress," he added, "having the right as it  may see f i t  to expel 

aliens of a particular class or to permit them to remain, has 

undoubtedly the right to provide a system of registration and 

identification of the members of that class within the country, 

and to take a ll proper means to carry out the system which i t  

provides." After reviewing a number of previous decisions, 

he ruled that in American jurisprudence it  is well settled that 

the provisions of an Act of Congress passed in the exercise of 

its  constitutional authority on this or on any other subject, 

i f  clear and exp lic it, must be upheld by the Courts even in 

contravention of express stipulations in an earlier treaty.

The proceeding as provided for in section 6 being not a tr ia l  

and sentence for a crime or offence nor a banishment, the pro­

visions of the Constitution securing the right of tr ia l by 

jury and prohibiting unreasonable searches and seizures and 

cruel and unusual punishments, and as to due process of law, 

had therefore no application.

The dissenting judges, Including the Chief justice, based 

their opinion on three propositions: f ir s t , the persons against
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whom th e  p e n a l t i e s  o f  s e c t i o n  6  o f  t h e  A c t  a r e  d i r e c t e d  a r e  

p e r s o n s  l a w f u l l y  r e s i d i n g  w i t h i n  th e  U n it e d  s t a t e s ;  s e c o n d l y ,  

t h a t  a s  s u c h  t h e y  a r e  w i t h i n  t h e  o r o t a c t i o n  o f  th e  C o n s t i t u ­

t i o n  a n d  s e c u r e d  h y  i t s  g u a r a n t e e s  a g a i n s t  o p p r e s s i o n  an d  

w r o n g :  a n d  t h i r d l y ,  t h a t  s e c t i o n  6  d e p r i v e s  them  o f  l i b e r t y  

a n d  im p o s a s  p u n is h m e n t  w i t h o u t  d u e  p r o c e s s  o f  la w ,  a n d  i n  d i s ­

r e g a r d  o f  c o n s t i t u t i o n a l  g u a r a n t e e s ,  e s p e c i a l l y  t h o s e  f o u n d  

i n  th e  4 t h ,  5 t h ,  6 t h  a n d  8 t h  A r t i c l e s  o f  th e  A m e n d m e n ts . l i r .  

J u s t i c e  F i e l d ,  who w a s th e  o r g a n  o f  th e  C o u r t  i n  a n n o u n c in g  

t h e  ju d g m e n t  i n  th e  c a s e  o f  C h a e  C h a n  P l n g , ^ ^  a l s o  d i s a g r e e d  

w i t h  th e  '’ e x t r a o r d i n a r y  d o c t r i n e ” o f  th e  m a j o r i t y .  He p o in t e d  

u u t  t h a t  b e tw e e n  t h e  l e g i s l a t i o n  f o r  th e  e x c l u s i o n  o f  C h in e s e  

p e r s o n s  -  t h a t  i s ,  t o  p r e v e n t  th e m  f r o m  e n t e r i n g  t h e  o o u n t r y  -  

a n d  l e g i s l a t i o n  f o r  th e  d e p o r t a t i o n  o f  t h o s e  who h a v e  a c q u i r e d  

a  r e s i d e n c e  i n  th e  c o u n t r y  u n d e r  a  t r e a t y  w i t h  C h i n a ,  t h e r e  is 

a w id e  a n d  e s s e n t i a l  d i f f e r e n c e .  W h i le  t h e  p o w e r o f  th e  

G o v e rn m e n t  t o  e x c l u d e  f o r e i g n e r s  f r o m  t h e  U n it e d  s t a t e s  h a d  

n e v e r  b e e n  d e n i e d ,  i t s  p o w e r t o  d e p o r t  f r o m  t h e  c o u n t r y  p e r ­

s o n s  l a w f u l l y  d o m i c i l e d  t h e r e i n  b y  i t s  c o n s e n t  a n d  e n g a g e d  i n  

th e  o r d i n a r y  p u r s u i t  o f  l i f e  c o u l d  n o t  b e  a s s e r t e d .  He 

s t r o n g l y  r e j e c t e d  t h e  d o c t r i n e  e x p r e s s e d  i n  th e  o p i n i o n  o f  th e  

C o u r t  t h a t  " C o n g r e s s , u n d e r  t h e  p o w e r t o  e x c l u d e  o r  e x p e l  an 

a l i e n ,  m ig h t  h a v «  d i r e c t e d  a n y  C h in e s e  l a b o u r e r  f o u n d  i n  th e  

U n i t e d  S ta te s  w it h o u t  a  c e r t i f i c a t e  o f  r e s i d e n c e  t o  be re m o v e d  1

( 1 ) S u p r a ,  § 3 0
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o u t  o f  t h e  c o u n t r y  b y  e x e c u t i v e  o f f i c e r s ,  w i t h o u t  j u d i c i a l  

t r i a l  o r  e x a m i n a t i o n ,  j u s t  a s  i t  m ig h t  h a v e  a u t h o r i s e d  s u c h  

o f f i c i a l s  a b s o l u t e l y  t o  p r e v e n t  h i s  e n t r y  i n t o  t h e  c o u n t r y . "

I n  c o n c l u s i o n ,  he  r e i t e r a t e d  t h a t  a l i e n s  a r e  n o t  m ore p a r t i e s  

t o  t h e  la w s  t h a n  t h e y  a r e  p a r t i e s  to  th e  C o n s t i t u t i o n ;  y e t  i t  

w i l l  n o t  be d i s p u t e d  t h a t  a s  t h e y  o w e, o n  t h e  one h a n d ,  a 

t e m p o r a r y  o b e d ie n c e  t o ,  t h e y  a r e  e n t i t l e d  i n  r e t u r n ,  t o  th e  

p r o t e c t i o n  a n d  a d v a n t a g e  o f ,  t h e  l a w .  A nd  i f  a b a n is h m e n t  

u n d e r  s .  6  b e  n o t  a  p u n is h m e n t ,  a n d  am ong t h e  s e v e r e s t  o f  

p u n is h m e n t s ,  i t  w o u ld  be d i f f i c u l t  t o  im a g in e  a doom t o  w h ic h  

t h e  name c o u l d  be a p p l i e d .

B u t  s e c t i o n  4 o f  th e  A c t ,  p r o v i d i n g  f o r  im p r is o n m e n t  w i t h  

h a r d  l a b o u r  o f  a l l  C h in e s e  a d ju d g e d  t o  be u n l a w f u l l y  i n  th e  

U n i t e d  S t a t e s ,  w a s  d e c l a r e d  v o i d  u n d e r  A r t i c l e  I I I  a n d  A m end­

m e n ts  V .  a n d  V I .  o f  th e  C o n s t i t u t i o n . ^ ^  A l i e n s  w i t h i n  th e  

t e r r i t o r y  o f  t h e  U n it e d  S t a t e s  b e i n g  e n t i t l e d  t o  t h e  p r o t e c ­

t i o n  o f  t n e  p r o v i s i o n s  o f  t h e  C o n s t i t u t i o n  r e g u l a t i n g  p r o c e d u r e  

i n  c r i m i n a l  c a s e s ,  t h e i r  im p r is o n m e n t  w i t h o u t  t r i a l  b y  j u r y  i s  

t h e r e f o r e  i n  v i o l a t i o n  o f  t h e  f u n d a m e n t a l  la w .  A C h in e s e  

l a b o u r e r  who f a i l e d  t o  p r o d u c e  o ne o f  t h e  p r e s c r i b e d  e x c u s e s  

f o r  n o t  h a v i n g  p r o c u r e d  a  c e r t i f i c a t e  w s s  h e l d  l i a b l e  t o  d e -

(2 )p o r t a t i o n  t h o u g h  h e  w as a b le  t o  ahoy/ t h e  r e q u i s i t e  r e s i d e n c e .  

Imprisonment f o r  c r im e  w as n o t  a n  excuse f o r  f a i l u r e  t o

( U  W ong W in g  v .  U . s .  ( 1 8 9 6 ) ,  1 6 3  U . S .  2 2 8 .

(2 )  in  r e  Ny Look (1 8 9 2 ) ,  56 Fed. 81.
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r e g i s t e r .  ^   ̂ C h in e s e  p e r s o n s ,  t h o u g h  o f  th e  e x e m p t c l a s s ,  

who c o u l d  n o t  p r o d u c e  th e  c e r t i f i c a t e  p r e s c r i b e d  b y  th e  A c t  

o f  1 8 8 2  w h en  a r r e s t e d ,  c o u ld  n o t  e s t a b l i s h  t h e  r i g h t  t o  r e ­

m a in . ( 2 ) I n  t h i s  r e s p e c t  t h e  A .c t , w h ic h  p u r p o r t e d  to  d e a l

exclusively w i t h  l a b o u r e r s ,  wan s t r e t c h e d  s o  a s  t o  a f f e c t  th e

s t a t u s  o f  th e  e x e m p te d  p e r s o n s .  B u t  a C h in e s e  w ho b e cam e  a

l a b o u r e r  o n  h i s  f a i l u r e  i n  b u s i n e s s  a f t e r  t h e  t im e  f o r  r e g i s -

(3  )t r a t i o n ,  w a s n o t  l i a b l e  to  d e p o r t a t i o n .  '

A C h in e s e  l a b o u r e r  c o n v i c t e d  o f  f e l o n y  w as n o t  e n t i t l e d  

t o  r e g i s t e r .  The s t a t u s  o f  a  m in o r  c h i l d  o f  a l a b o u r e r

w a s  t h a t  o f  h i s  f a t h e r ,  n o t w i t h s t a n d i n g  t h e  f a c t  t h a t  s u c h  

c h i l d  m ig h t  b e  e n g a g e d  i n  th e  o c c u p a t i o n  o f  a s t u d e n t / 5  ̂ I t  

w a s  a l s o  h e l d  t h a t  th e  t h r o w in g  u p o n  a n  a c c u s e d  C h in e s e  p e r s o n  

o f  t h e  b u r d e n  o f  p r o o f  t h a t  h e  was l a w f u l l y  i n  th e  c o u n t r y  was 

c o n s t i t u t i o n a l . 1 ' Th e  b u r d e n  o f  p r o v i n g ,  h o w e v e r ,  t h a t  th e  

p e r s o n  a r r e s t e d  w as a C h in e s e  s h o u ld  r e s t  o n  t h e  U n it e d  S t a t e d

i 1 ) U. S .  v .  Ah Poing (1 8 9 5 ) ,  69 p s d .  872.

( 2 ) U . 3 .  v .  Chu G h ee  (1 8 9 9 ) ,  93 Fed. 79 7 .

( 3 ) U . 8 . v .  L e o  Won Tong (1 9 0 4 ) ,  132 Pod. 190.

( 4 U. 3 . v .  Chen C h a o  rag (1 8 9 4 ) ,  61 Fed. 200 .

(5 )  H. S . v .  Chu C heo, s u p r a .

( 6 ) U. 3 .  v .  hong h e p  Ken (1 8 9 3 ) ,  57 Fed . 206 .

( V)  h» 5 .  v . Hung Chang (1 9 0 3 ) ,  126 Fed.  400.
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3 2 . The McCreary Amendment o f  1895 and the D e f i n i t i o n  

0f  " L abou rers"  and "M erchants" . -  This Amendment^^ t o  the Act 

o f  1892, w hich was approved on 3 November, 1893, extended  the 

p e r io d  o f  r e g i s t r a t i o n  f o r  s i x  months. The word " la b o u r e r s ” 

was d e f in e d  to  mean b o th  s k i l l e d  and u n s k i l l e d  manual workers 

Including Chinese employed in  m ining, f i s h i n g ,  h u c k s te r in g ,  

p e d d l in g ,  laundrymen o r  th ose  engaged in  t a k in g ,  d ry in g  or 

o th e rw ise  p r e s e r v in g  s h e l l  o r  o th er  f i s h  f o r  home consum ption 

or  e x p o r t a t i o n .  And a Chinese "merchant" is  a p erson  engaged 

in  b u y in g  and s e l l i n g  m erchandise , a t  a f i x e d  p la ce  o f  b u s i ­

n e s s ,  which b u s in e ss  is  conducted  in  h is  name , and who d u rin g  

the time he c la im s  to  be engaged as a merchant does n ot  en ­

gage in  the perform ance o f  any manual la b o u r  e x c e p t  such  as 

i s  n e ce s s a ry  in  the co n d u ct  o f  h i s  b u s in ess  as such m erchant. 

The Court even went so  f a r  as to  h o ld  th a t  the word " la b o u r ­

e r s "  in c lu d e d  a l l  Chinese person s  not s p e o i a l l y  enumerated as 

exem pt. ^ ^  A r e s ta u ra n t  p r o p r i e t o r  was then h e ld  t o  be a 

l a b o u r e r , ^  and so  a l s o  was one engaged in  keep in g  a r e s t a u -  

ra n t  and lo d g in g  h o u s e . '  7/hen a p erson  c la im s to  be a mer­

ch a n t ,  he must show a f i x e d  p la c e  o f  b u s in ess  and fr e q u e n t  

s a le s  o f  m erchandise o r  an a c t u a l  and s u b s t a n t ia l  in t e r e s t  in

(1 )  28 U .S . S t a t u t e s  7 .

(2 )  u - S . v .  Ah Pawn (1 8 9 3 ) ,  57 Fed. 591.

( 3 )  In re Ah Yon (1 8 9 4 ) ,  59 Fed. 561.

(4 ) P« s * v * Chung K1 Foon (1897), 83 Fed. 143
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som e f i r m , ^ ^  a n d  t h a t  h i 3  nam e a p p e a r s  i n  p a r t n e r s h i p  a r t i c le s  

o r  t h a t  in  f a c t  he i s  a  p a r t n e r .  A t t o r n e y - G e n e r a l  G r i g g s

r u l e d  i n  1 8 9 8  t h a t  th e  t r u e  t h e o r y  w a s "not. t h a t  a l l  C h in e s e  

p e r s o n s  m ay e n t e r  t h i s  c o u n t r y  who a r e  n o t  f o r b i d d e n  h u t  t h a t  

o n l y  t h o s e  a r e  e n t i t l e d  t o  e n t e r  who a r e  e x p r e s s l y  a l l o w e d » '1 

a n d  e v e n  t h e n ,  o n ly  u p o n  c o m p l ia n c e  w i t h  t h e  r e q u i r e m e n t s  o f  

t h e  l a w 3 , t r e a t i e s  a n d  r e g u l a t i o n s .  T h e  C h in e s e  G o v e rn m e n t  

c o n t e n d e d ^   ̂ t h a t  t h e  o b j e c t  b o t n  o f  th e  t r e a t i e s  a n d  o f  t h e  

e x c l u s i v e  l e g i s l a t i o n  w as t o  k e e p  o u t  l a b o u r e r s ,  a n d  t h a t  i t  

w as n e v e r  h e l d  b y  t h e  U n it e d  S t a t e s  a u t h o r i t i e s  t h a t  t h e  e n u ­

m e r a t i o n  o f  c e r t a i n  e x e m p t  c l a s s e s  s h o u ld  o p e r a t e  a 3 a n  e x c l u ­

s i o n  o f  a l l  o t h e r  c l a s s e s  a n d  o f  l a b o u r e r s  b e s i d e s .  The 

A m e r ic a n  G o v e r n m e n t , i n c l i n i n g  t o  th e  d e p a r t m e n t a l  c o n s t r u c ­

t i o n  a b o v e  s e t  o u t ,  s u g g e s t e d ,  h o w e v e r ,  a  j u d i c i a l  s e t t l e m e n t  

o f  t h e  c o n t r o v e r s y .

B y  t h e  D e p a r t m e n t  R e g u l a t i o n  o f  1 9 0 0 ,  d i r e c t i o n  w a s g i v e n  

t o  a d m it  o n l y  C h in e s e  w h o se  o c c u p a t i o n  o r  s t a t i o n  c l e a r l y  i n ­

d i c a t e d  t h a t  t h e y  b e lo n g e d  t o  t h e  e x e m p te d  c l a s s e s  a s  " o f f i -  

c i a l s ,  t e a c h e r s ,  s t u d e n t s ,  m e r c h a n t s ,  o r  t r a v e l l e r s  f o r  c u r i o ­

s i t y  o r  p l e a s u r e " ,  a n d  t o  d e n y  a d m i s s i o n  t o  s a le s m e n ,  c l e r k s ,

( 1 )  u .  S .  V. h u n g  H o n g  ( 1 9 0 0 ) ,  1 0 5  F e d ,  1 8 8 .

( 2 )  U . 3 « v * P i n  Kw an  ( 1 9 0 0 ) ,  1 0 0  F e d .  6 0 9 .  i t  w as l a t e r  h e l d  
t h a t  t h e  names o f  a n y  o f  t h e  p a r t n e r s  n e e d  n o t  a p p e a r  i n  t h e  
c o m p a n y  name u n d e r  w h ic h  a b u s i n e s s  i s  c o n d u c t e d :  Tom H o n g  v .  
U . ( 1 9 0 4 ) ,  1 9 3  U . S .  5 1 7 .

( 3 )  F o r e i g n  R e l a t i o n s , 1 8 9 9 ,  19 6
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b u y e r s ,  b o o k k e e p e r s ,  a p p r e n t i c e s ,  a g e n t s ,  c a s h i e r s ,  p h y s i c i a n s ,  

p r o p r i e t o r s  o f  r e s t a u r a n t s ,  e t o . ^ 1 ^

T h i s  d r a s t i c  v ie w  h a s  b e a n  m o d i f ie d  s i n c e  1915 w hen th e  

C o u r t  h e l d  t h a t  th e  p r o p r i e t o r  o f  a r e s t a u r a n t  i s  o f  t h e  m e r­

c h a n t  c l a s s .  I n  a l a t e r  c a s e ,  a n  a s s i s t a n t  m a n a g e r  i n  a

C h in e s e  r e s t a u r a n t  w as h e ld  t o  be a m e r c h a n t  w i t h i n  t h e  meaning 

o f  t h e  A c t  o f  1893, a n d  t h e r e f o r e  e n t i t l e d  t o  b r i n g  h i s  m in o r  

s o n  i n t o  t h e  U n it e d  S t a t e s .

3 3 . The T reaty  o f  1894 and i t s  E f f e c t  on P r io r  Laws. -  

The T r e a t y , s i g n e d  a t  W ashington on 17 March, 1894, was an ­

o th e r  c o n c e s s io n  from China, p r o v id in g  f o r  the a b s o lu te  e x c lu ­

s i o n  o f  a l l  Chinese labour-era f o r  a term o f  ten y e a r s .  Those 

g o i n g  back to  China were a l low ed  to  r e tu r n  i f  they had p r o p e r ty  

w orth  one thousand d o l la r s  somewhere in  the United S ta te s  o r  

a la w fu l  w i f e ,  c h i l d  or paren t l i v i n g  t h e r e . ^  The r e g i s t r a ­

t i o n  o f  a l l  Chinese la b o u re rs  l a w f u l l y  in  the United S t a t e s ,  

w ith  a view to  a f f o r d in g  them b e t t e r  p r o t e c t i o n ,  was r e c o g n is e d .

(1 )  O f.  N o te  on ’’who a r e  m e r c h a n t s  w i t h i n  t h e  m e a n in g  o f  th e  
im m i g r a t i o n  l a w s " ,  262 U .3 . 258 (1 9 2 2 ) .

(2 )  U. 3 .  v .  Lee Chee (1 9 1 5 ) ,  224 Fed. 447.

(3 )  U. 3 . v .  Wong Jun (1 9 2 5 ) ,  7 Fed. ( 2 d . )  311.

(4 )  28 U .S. S ta tu te s  1210.

(5 )  The va lu e  o f  the p r o p e r ty  must be one thousand d o l la r s  a t  
the time o f  h is  r e tu rn  to  the United S ta te s  and n ot  m erely  a t  
the time o f  h is  d e p a r tu re ;  In re On Lung (1 9 0 3 ) ,  125 Fed. 814.
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I t  p r a c t i c a l l y  co v e re d  the same ground as e x i s t i n g  l e g i s l a ­

t i o n ,  ex cep t  that the S c o t t  Act was r e p e a le d .

But a c o n t e n t io n  that ’’ the t r e a ty  c o v e rs  the whole sub­

j e c t  o f  Chinese im m igration , d e s ig n e d ly  makes most r a d i c a l  

changes in  the law by im p l i c a t i o n ,  and is  and was in ten ded  to  

be a s u b s t i t u t e  f o r  the p r io r  laws and t r e a t i e s  w hich  i t  r e ­

p e a ls  by i m p l i c a t i o n ' ' , was regarded  as u n ten a b le .  The

Court r u le d  that a s t a t u t e ,  i f  n ot  repugnant to the C o n s t i t u ­

t i o n ,  i s  made by that instrum ent a p a rt  o f  the supreme law o f  

the la n d ,  and shou ld  never  be h e ld  to  be d is p la c e d  by a t r e a ty  

oon o lu d ed  su b seq u en tly  u n less  i t  is  im p o ss ib le  f o r  b o th  to  

gtand to g e th e r  and be e n f o r c e d .  I t  was a l s o  d e c id e d ^ ^  that 

c e r t a i n  p r o v is io n s  ( s . 5 )  o f  the A ct  o f  1892 im posing upon 

Chinese the burden o f  e s t a b l i s h i n g  t h s i r  r i g h t  t o  remain in

the United S t a t e s ,  were n ot  in c o n s is t e n t  w ith  the c la u s e  in

the Treaty  g i v i n g  the Chinese the r ig h t s  o f  c i t i z e n s  o f  the 

m o s t - fa v o u r e d -n a t io n ,  s in c e  the T rea ty  i t s e l f  ( A r t i c l e  V . )  e x ­

p r e s s ly  r e f e r s  to  the s a id  Act and s t a t e s  that the Chinese 

Government w i l l  n e t  o b j e c t  t o  i t s  en forcem en t.
V’' :-ft * •. v .#• 0  v1* f  P- tv* jr X  «#.-** X v ,? il'X  Jj?W U *w *n jf- 4 .«  *v

B e fo re  the T re a ty  o f  1894, the pi* iv  l i e  go o f  t r a n s i t  o f

Chinese person s  a c ro ss  the t e r r i t o r y  o f  the United S ta te s  was
t-VV'-- X&n t O H  vd& $ v? *’ J .W  ' Z i

n ot s p e c i f i c a l l y  m entioned in  any t r e a t y  o r  s t a t u t e .  But such  1 2

(1 )  U. S . v .  Lee Yen Tal (1 9 0 2 ) ,  185 U .S . 213.

(2 )  Ah How v .  U. S .  (1 9 0 4 ) .  193 U .S. 6 5 , ■ 1 1 mmmm
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p r i v i l e g e  h a d  s i n c e  b e e n  r e c o g n i s e d  a n d  r e g u l a t e d  b y  d e p a r t m e n ­

t a l  o r d e r s .  3 y  A r t i c l e  I I I  o f  th e  T r e a t y  i t  w as now a g r e e d  

t h a t  C h in e s e  l a b o u r e r s  s h o u ld  c o n t in u e  to  e n j o y  th e  p r i v i l e g e  

o f  t r a n s i t  s u b j e c t  to  s u c h  r e g u l a t i o n s  b y  t h e  G o v e rn m e n t o f  t h e  

U n i t e d  S t a t e s  a s  m ig h t  b e  n e c e s s a r y  t o  p r e v e n t  t h a t  p r i v i l e g e
S t l f c  Or u 6  «•>' 1  vw  *.*v.K. ¿ 6 '!*&& i* £$X Q ■̂ 'Civh *- *• |>0tf ■ ■*■'-***■$

b e i n g  a b u s e d .  Th e  C o u r t  now h e l d  t h a t ,  a s  th e  T r e a t y  m a n i f e s t ­

l y  o p e r a t e d  to  c o m m it  th e  s u b j e c t  o f  t r a n s i t  t o  e x e c u t i v e  r e g u ­

l a t i o n  a n d  d e t e r m i n a t i o n ,  t h e  a c t i o n  o f  t h e  C o l l e c t o r s  o f  C u s -  

to m s i n  r e f u s i n g  t r a n s i t  c o u ld  n o t  b e  i n t e r f e r e d  w i t h  b y  th e  

C o u r t s . ^  ^

T h e  T r e a t y  t e r m in a t e d  I n  1 9 0 4 .  Wo new t r e a t i e s  h a v i n g
xi U.T *JT £** 0  -tO $ X? £‘-"• 1? X *5 - Xi # „ I&Tl'-Z-. *■*1W ’,1 X‘ w
b e e n  n e g o t i a t e d ,  th e  r e l a t i o n s  o f  t h e  two c o u n t r i e s  i n  r e s p e c t  

o f  i m m ig r a t io n  f e l l  b a c k  t o  th e  T r e a t y  o f  1 8 8 0 , w h ic h  h a d  

n e i t h e r  b e e n  d e n o u n c e d  n o r  a m e n d e d . T h e  A m e r ic a n  G o v e r n ­

m e n t , h o w e v e r ,  c o n t in u e d  t o  e n a c t  la w s  o f  i t s  own a c c o r d  d e a l ­

i n g  w i t h  C h in e s e  e x c l u s i o n  i n  u t t e r  d i s r e g a r d  o f  t h e  s a n c t i t y  

o f  t h e  f o r m e r  c o n v e n t i o n s .

3 4 .  Th e  A c t  o f  1 8 9 4  a n d  t h e  F i n a l i t y  o f  D e p a r t m e n t a l

F i n d i n g s  a s  bo E x c l u s i o n . -  T h i s  A c t ^ ^  r e n d e r e d  d e c i s i o n s  o f  

th e  Immigration o r  C u s to m s  O f f i c e r  e x c l u d i n g  C h in e s e  p e r s o n s  

n o t  l a b o u r e r s  f r o m  a d m i s s i o n  t o  the U n it e d  S t a t e s  f i n a l  u n l e s s

( 1 )  F o k  Y u n g  Y o  v ,  U . 8 . ( 1 9 0 2 ) ,  1 8 5  U . S .  2 9 6 .

(2 )  i t  h a d  in d e e d  b e e n  c o n t in u e d  i n  f o r c e  by  A r t i c l e  XVII o f  
t h e  T r e a t y  o f  Com m erce a n d  N a v i g a t i o n  o f  1 9 0 3  ( 3 3  U . S .  S ta tu te s  
2 2 0 8 ) .

(3 )  28 U.S. S ta tu te s  39 0 .
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reversed on appeal to the Secretary of the Treasury. Although 

It thus took away from an alien the r i^ it  of judicial protec­

tion previously enjoyed in seeking to re-enter the country, it  

was held constitutional.^1  ̂ The Court admitted the paramount 

power of Congress to exclude aliens altogether from the United 

States or to prescribe the terms and conditions upon which they 

may come, and to have its declared policy in that regard en­

forced exclusively through executive o fficers, without judicial 

intervention. Such appeal to the secretary is fin al only in 

cases where he appears to have jurisdiction under the statute.

He may delegate his authority and assign to his assistants the 

duty of deciding appeals in immigration cases, and their de­

cisions, being those of the Secretary, are also fin a l The

Courts may affirm or reverse such decisions on questions of law, 

hut into questions of fact they do not i n q u i r e . T h e  deci­

sion of the officer in favour of the rigjit of a Chinese alien  

to enter the country is , however, not fin a l, but is subject to 

re-examination by the Courts.^4 ) Sim ilarly, the Act did not 

give that officer fin al jurisdiction to determine whether a 

person of Chinese descent is a citizen of the United States; 1 2 3

(1 )  Lam Moon Sing v. U.S. (1 8 9 5 ) ,  158 U.S. 538.

( 2 )  Lew S h e e  v .  N e a g le  ( 1 9 2 7 ) ,  2 2  F e d .  ( 2 d )  1 0 7 .

(3 )  Lee Lung v .  Patterson (1 9 0 2 ) ,  186 U .S . 168.

(4 )  in  re L i  S ing (1 8 9 8 ) ,  86 Fed . 896
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such question may be determined by the Courts . ^   ̂ But the 

Federal Courts w ill not interfere by habeas corpus with the 

refusal of the right of entry to Chines© persons alleging 

citizenship, at least until after a fin al deolsion of the 

Secretary. A mere allegation of American citizenship w ill

not oust the jurisdiction of an Immigration o fficer, whose de-
' " * J .. v  %>■ A*.* , , . . «... v. , \ 'V " -v a  ^  , ,  * .. )v  , ,  y  4  4 , , ^

cision denying the claim w ill not be disturbed unless it  is 

clearly against the weight of e v id e n c e .^  A person of Chi­

nese descent claiming native citizenship is not entitled to 

habeas corpus i f  there is , in his petition, no allegation of 

abuse of the administrative authority. 4̂ ) The effect of these

decisions is to subject American citizens who travel abroad or 

are born outside the United States to the potential danger of 

having their citizenship denied withovtjudicial redress, and 

this does not appear to be confined to citizens of Chinese 

origin.
• ‘ • , - - ' ' . - • ' • • 

Habeas corpus, however, would be granted to a Chinese per­

son claiming to be a citizen  who has been arbitrarily denied a 

hearing and opportunity to prove his right to enter as the Ex­

clusion Acts demand.!®^ Mr. Justice Holmes ruled in favour 1 2 3 4 5 6

( 1 )  I n  r e  Tom  Yum  ( 1 8 9 4 ) ,  6 4  F e d .  4 8 5 .

( 2 )  U , S . v .  S i n g  T u c k  ( 1 9 0 4 ) ,  1 9 4  U . S .  1 6 1 .

(3 )  U . S . v .  L e u n g  Sam ( 1 9 0 2 ) ,  1 1 4  F e d .  7 0 2 .

( 4 )  H . 3 .  v .  J u  T o y  ( 1 9 0 5 ) ,  1 9 8  U . S .  2 5 3 .

( 5 )  q u o n  Q u on  P o y  v .  J o h n s o n  ( 1 9 2 7 ) ,  2 7 3  U . S .  3 5 2 .

( 6 ) C h i n  Yow  v .  U . S .  ( 1 9 0 8 ) ,  2 0 8  U . S .  8 .



165.

o f  j u d i c i a l  i n t e r v e n t i o n ,  on t h e  f o l l o w i n g  g r o u n d s .  Th e  s t a ­

t u t e s  p u r p o r t  to  e x c l u d e  a l i e n s  only. T h e y  c r e a t e  o r  r e c o g ­

n i s e  t h e  r i g h t  o f  c i t i z e n s  o u t s i d e  th e  j u r i s d i c t i o n  t o  r e t u r n  

t o  t h e  U n it e d  S t a t e s .  I f  o ne a l l e g i n g  h i m s e l f  t o  h e  a c i t i z e n

i s  n o t  a l lo w e d  a  c h a n c e  t o  e s t a b l i s h  h i s  r i g h t  i n  t h e  m a n n e r 

p r o v i d e d  b y  t h o s e  s t a t u t e s ,  a l t h o u g h  t h a t  mode i s  in t e n d e d  to  

ho  e x c l u s i v e ,  th e  s t a t u t e s  c a n n o t  b e  t a k e n  t o  r e q u i r e  h im  t o  

b e  t u r n e d  b a c k  w i t h o u t  m o r e .  A s  b e tw e e n  t h e  s u b s t a n t i v e  r i g h t  

o f  c i t i z e n s  t o  e n t e r  a n d  o f  p e r s o n s  a l l e g i n g  t h e m s e lv e s  t o  b e  

c i t i z e n s  t o  h a v e  a  c h a n c e  to  p r o v e  t h e i r  a l l e g a t i o n ,  o n  t h e  

o n e  s i d e ,  a n d  t h e  c o n c l u s i v e  n e s s  o f  t h e  C o m m is s io n e r ’ s  f i a t  o n  

t h e  o t h e r ,  w h en  o n e o r  t h e  o t h e r  m u s t  g i v e  w a y , t h e  l a t t e r  m u s t  

y i e l d .  I n  s u c h  a c a s e ,  s o m e t h in g  m u s t  b e  d o n e ,  a n d  i t  n a t u r a l ­

l y  f a l l s  to  b e  d o n e  b y  th e  C o u r t s .

T h e  j u d i c i a l  a u t h o r i t y  w o u ld  a l s o  i n t e r v e n e  w hen t h e  f i n d ­

i n g  o f  th e  i m m ig r a t io n  O f f i c e r  e x c l u d i n g  a  C h in e s e  p e r s o n  w ho 

a l l e g e d  A m e r ic a n  c i t i z e n s h i p  w a s n o t  s u p p o r t e d  b y  th e  e v i d e n c e d  

T h e  C o u r t  r e i t e r a t e d  t h a t  t h e  g r e a t  p o w e r g i v e n  t o  t h e  S e c r e ­

t a r y  o f  L a b o u r  o v e r  C h in e s e  im m ig r a n t s  a n d  p e r s o n s  o f  C h in e s e  

d e s c e n t  m u s t  n o t  b e  a d m i n i s t e r e d  a r b i t r a r i l y  a n d  s e c r e t l y ,  a n d  

t h a t  i t  i s  th e  p r o v i n c e  o f  t h e  C o u r t s  i n  p r o c e e d i n g s  f o r  r e v ie w  

t o  p r e v e n t  a b u s e  o f  t h i s  e x t r a o r d i n a r y  p o w e r .  Th e  C o u r t  

t h o u g h t  i t  b e t t e r  t o  a d m it  m a n y  C h in e s e  im m ig r a n t s  i m p r o p e r l y

( ! )  Kwock Jan Fat v .  White (1 9 2 0 ) ,  253 U .S. 454.
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than to exclude one natural-horn citizen of the United States 

permanently from his country.

3 5 .  T h e  A c t  o f  1 9 Q 2 , The E x t e n s i o n  o f  C h in e s e  E x c l u ­

s i o n  Law t o  I n s u l a r  P o s s e s s i o n s , -  B y  t h i s  A c t ^  a l l  la w s  r e ­

l a t i n g  to  th e  e x c l u s i o n  o f  C h in e s e  a n d  t h e i r  r e s i d e n c e  i n  th e  

U n i t e d  S t a t e s '  ' w e r e ,  s o  f a r  a s  n o t  i n c o n s i s t e n t  w i t h  t r e a t y  

o b l i g a t i o n s ,  c o n t in u e d  i n  f o r c e  f o r  a t h i r d  t i m e .  T h e y  w e re  

a l s o  made a p p l i c a b l e  t o  th e  w h o le  i n s u l a r  p o s s e s s i o n s  o f  th e  

U n i t e d  S t a t e s . C h in e s e  l a b o u r e r s  n o t  c i t i z e n s  o f  t h e  U n it e d  

S t a t e s  w o re  f o r b i d d e n  t o  com e f r o m  s u c h  t e r r i t o r y  t o  t h e  m a in ­

l a n d ,  o r  f r o m  one p a r t  t o  a n o t h e r  o f  t h e  i s l a n d  t e r r i t o r y ,  e x ­

c e p t  v / i t h i n  t h e  sam e g r o u p .

T h e  J o i n t  R e s o l u t i o n  o f  7 J u l y ,  1 8 9 8 , t o  p r o v id e  f o r  

a n n e x in g  th e  H a w a i ia n  I s l a n d s  to  t h e  U n it e d  S t a t e s ,  h a d  a l r e a d y  

p r o h i b i t e d  f u r t h e r  C h in e s e  i m m i g r a t i o n  i n t o  t h e s e  i s l a n d s  e x ­

c e p t  u p o n  s u c h  c o n d i t i o n s  a s  a r e  now o r  m ay h e r e a f t e r  b e  a l lo w e d  

b y  t h e  la w s  o f  th e  U n it e d  S t a t e s ;  a n d  n o  C h in e s e  l a b o u r e r  

w o u ld  be a l lo w e d  t o  e n t e r  t h e  U n i t e d  S t a t e s  f r o m  th e  H a w a i i a n  

I s l a n d s .  B y  a m i l i t a r y  o r d e r ^  o f  2 6  S e p t e m b e r ,  1 8 9 8 ,  t h e

( 1 )  3 2  U . S .  Statutes 1 7 6 .

( 2 )  i n c l u d i n g  s e c t i o n s  5 ,  6 , 7 ,  8 , 9 ,  1 0 ,  1 1 ,  13  a n d  1 4  o f  th e  
A c t  o f  13 September, 1 8 8 8 .

( 3 )  3 0  U . S .  Statutes 7 5 0 .

( 4 ) F o r e i g n  R e l a t i o n s ,  1 8 9 S ,  2 q7 .
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C h in e s e  E x c l u s i o n  La w s h a d  a l s o  b e e n  e x t e n d e d  t o  th e  P h i l i p p i n e  

I s l a n d s .  T h e  e x t e n s i o n  a s  c o n f i r m e d  h y  t h e  A c t  o f  C o n g r e s s  

w as a g a i n  g r e e t e d  b y  d i p l o m a t i c  r e m o n s t r a n c e .  C h in a  c o n t e n d e d  

t h a t  w h en  t h e  T r e a t y  o f  1 8 9 4  w as n e g o t i a t e d ,  t h e  I s l a n d s  nam ed 

d i d  n o t  b e lo n g  t o  th e  U n i t e d  S t a t e s .  H e n c e  t h e  s u b j e c t  o f  th e  

e x c l u s i o n  o f  C h in e s e  l a b o u r e r s  f r o m  t h e s e  i s l a n d s  w as n o t  c o n ­

s i d e r e d .  F o r  m an y y e a r s  C h in e s e  s u b j e c t s  o f  a l l  c l a s s e s  h a d  

b e e n  a d m it t e d  t o  th e  H a w a i ia n  I s l a n d s  a n d  f o r  c e n t u r i e s  t h e y  

h a d  b e e n  p e r m it t e d  to  g o  t o  t h e  P h i l i p p i n e s .  S o c i a l  a n d  d o m e s­

t i c  r e l a t i o n s  o f  t h e  m o s t i n t i m a t e  c h a r a c t e r  h a d  b e e n  e s t a b l i s h ­

e d .  T h e  I m p e r i a l  G o v e rn m e n t  w o u ld  t h e r e f o r e  n e v e r  h a v e  c o n ­

s e n t e d  t o  th e  i n c l u s i o n  o f  t h e s e  i s l a n d s  i n  a n y  t r e a t y  w h ic h  

p r o v i d e d  f o r  t h e  e x c l u s  i o n  o f  C h i n e s e .  I t  w as f i n a l l y  s u b ­

m i t t e d  t h a t  t o  i n c l u d e  i n  t h e  o p e r a t i o n  o f  a t r e a t y  l a r g e  num ­

b e r s  o f  p e o p le  a n d  a g r e a t  e x t e n t  o f  t e r r i t o r y  w i t h o u t  f i r s t  

e n t e r i n g  i n t o  new n e g o t i a t i o n s  w i t h  t h e  n a t i o n  c o n c e r n e d  a n d  

o b t a i n i n g  i t s  c o n s e n t ,  w a s n o t  i n  c o n f o r m i t y  w i t h  i n t e r n a t i o n a l  

la w  a n d  t h e  c o m it y  o f  n a t i o n s .  ^

I n  v ie w  o f  t h e  im p e n d in g  e x p i r a t i o n  o f  t h e  T r e a t y  o f  1 8 9 4 ,  

a n o t h e r  A c t ^ 1 2  ̂ w a s p a s s e d ,  o n  2 7  A p r i l ,  1 9 0 4 ,  r e - e n a c t i n g ,  e x ­

t e n d i n g  a n d  c o n t i n u i n g  w i t h o u t  m o d i f i c a t i o n ,  l i m i t a t i o n  o r  c o n ­

d i t i o n ,  a l l  th e  C h in e s e  E x c l u s i o n  La w s t h e n  i n  f o r c e .

( 1 )  F o r e i g n  R e l a t i o n s  1 9 0 2 ,  2 1 4 .

( 2 )  3 3  u . S .  S t a t u t e s  4 2 8 .
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3 6 .  C h in e s e  E x c l u s i o n  Law  an d  th e  G e n e r a l  I m m i g r a t io n  

A c t . -  Th e  g e n e r a l  I m m i g r a t io n  A c t ^ 1  ̂ o f  1 8 9 3  w as e x p r e s s l y  

m ade ( s .  1 0 )  n o t  a p p l i c a b l e  to  C h in e s e  p e r s o n s .  Th e  A c t  o f
(Q\

1 9 0 3  ( s .  3 6 ) ,  a n d  l a t e r  th e  A c t  o f  1 9 0 7 ' ' ( s .  4 3 )  a m e n d in g  th e  

f o r m e r  l a w s ,  h a d  s t i p u l a t e d  t h a t  i t s  p r o v i s i o n s  s h o u ld  n o t  b e  

c o n s t r u e d  t o  r e p e a l ,  a l t e r  o r  am end t h e  la w *  r e l a t i n g  t o  th e  

C h i n e s e .  I t  h a d  f u r t h e r  p r o v id e d  ( s .  2 1 )  t h a t  a n y  a l i e n  who 

e n t e r e d  th e  c o u n t r y  i n  v i o l a t i o n  o f  s u c h  A c t  m ig h t  b e  s u m m a r i ly  

d e p o r t e d  b y  a n  e x e c u t i v e  o r d e r  a t  a n y  t im e  v i i t h i n  t h r e e  y e a r s .  

U n d e r  t h e  C h in e s e  E x c l u s i o n  L a w , a d i f f e r e n t  d e p o r t a t i o n  p r o ­

c e d u r e  i n v o l v i n g  a  j u d i c i a l  h e a r i n g ,  w a s n e c e s s a r y .  T h e  j o i n t  

e f f e c t  o f  t h e  two A c t s  h a d  g i v e n  r i s e  to  d i v e r s i t y  o f  j u d i c i a l  

i n t e r p r e t a t i o n s .  I n  th e  c a s e  o f  W ong Y o n ^ ^  th e  S u p re m e  C o u r t  

d e em e d  i t  u n w a r r a n t e d  to  e x c e p t  t h e  C h in e s e  f r o m  t h e  l i a b i l i t y  

u n d e r  t h e  g e n e r a l  A c t  t o  su m m a ry  d e p o r t a t i o n ,  m e r e ly  b e c a u s e  

t h e r e  w as a n  e a r l i e r ,  m ore c u m b ro u s  p ro c e d u re »  w h ic h  t h i s  p a r ­

t i a l l y  o v e r l a p p e d .  T h e  C o u r t  w a s c o n v in c e d  t h a t  th e  e x i s t e n c e  

o f  th e  e a r l i e r  la w s  o n l y  i n d i c a t e d  t h e  s p e c i a l  s o l i c i t u d e  o f  

th e  G o v e rn m e n t  to  l i m i t  t h e  e n t r a n c e  o f  C h i n e s e .  " I t  i s  th e  

v e r y  r e v e r s e  o f  a r e a s o n  f o r  d e n y in g  t o  t h e  G o v e rn m e n t  a  b e t t e r  

re m e d y  a g a i n s t  them  a lo n e  o f  a l l  t h e  w o r l d ,  now t h a t  o n e  h a s  

b e e n  c r e a t e d  i n  g e n e r a l  t e r m s . "

( 1 )  27 U . S . S t a t u t e s  5 6 9 .

( 2 )  A m ended  i n  1 9 1 0 ,  3 6  U . S .  S t a t u t e s  2 6 4 .

( 3 )  U . S .  v .  W ong Y o n  ( 1 9 1 2 ) ,  2 2 3  U . S .  6 7 .
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T h e  sam e C o u r t  h e l d ,  h o w e v e r ,  I n  U n it e d  S t a t e s v .  Woo J a n , ‘ 

p e r  M r. J u s t i c e  M c K e n n a , t h a t  a n  a l i e n  f o u n d  i n  t h e  U n it e d  

S t a t e s  " i n  v i o l a t i o n  o f  t h e  C h in e s e  E x c l u s i o n  A c t s " ,  i s  n o t  

s u b j e c t  t o  d e p o r t a t i o n  u n d e r  t h e  g e n e r a l  I m m i g r a t io n  A c t ,  a n d  

t h a t  s u c h  p e r s o n  c a n  b e  d e p o r t e d  o n l y  b y  j u d i c i a l  a c t i o n .  T h e  

C o u r t  a d m it t e d  t h a t  t h e  u n i v e r s a l i t y  o f  t h e  d e c l a r a t i o n  o f  a .

21  w o u ld  se em  t o  p r e c l u d e  e x c e p t i o n  a n d  c o m p e l a s i n g l e  j u d g ­

m e n t .  B u t  p a s s i n g  o n  t o  s .  4 3 ,  t h e y  f o u n d  a n o t h e r  la w  p r e ­

s e r v e d  a n d  k e p t  i n  f u n c t i o n  -  a  f u n c t i o n  s o  f i r m  a n d  e x c l u s i v e  

t h a t  i t  i s  p r o v id e d  t h a t  t h e  A c t  o f  w h ic h  s .  21 i s  b u t  a  p a r t  

s h a l l  n o t  b e  c o n s t r u e d  t o  " r e p e a l  a l t e r  o r  am e n d " i t .  P ro m  

a l l  t h e  p r o v i s i o n s  o f  th e  A c t ,  t h e n ,  t h e  C h in e s e  E x c l u s i o n  La w s 

a r e  e x c e p t e d .  T h e y  a r e  t o  s t a n d  i n  t h e i r  i n t e g r i t y  a n d  e f f i ­

c a c y .  R e f e r r i n g  to  th e  c a s e  o f  W ong Y o n ,  t h e  C o u r t  e x p l a i n e d  

t h a t  t h e  c a s e  c o n c e r n e d  C h in e s e  p e r s o n s  b u t  n o t  th e  E x c l u s i o n  

L a w s ,  a n d  i t  w a s  d e c id e d  t h a t  s u c h  p e r s o n s  m ig h t  o f f e n d  a g a i n s t  

t h e  I m m i g r a t io n  A c t  a n d  b e  s u b j e c t  t o  d e p o r t a t i o n  b y  th e  D e ­

p a r t m e n t  o f  L a b o u r  i f  t h e y  s h o u ld  s o  o f f e n d .  T h e  o p i n i o n  w as 

c o n s i d e r a t e  o f  th e  d i f f e r e n c e  b e tw e e n  I m m i g r a t i o n  A c t  a n d  E x ­

c l u s i o n  L a w s .  "T h e  C h in e s e  E x c l u s i o n  L a w s , "  i t  a d d e d , " h a v e  

n o t  t h e  c h a r a c t e r  o r  p u r p o s e  o f  th e  I m m i g r a t io n  A c t .  T h e y  a r e  

a d d r e s s e d  u n d e r  t r e a t y  s t i p u l a t i o n s  t o  l a b o r e r s  o n l y .  O t h e r  

c l a s s e s  a r e  n o t  I n c l u d e d  i n  t h e i r  l i m i t a t i o n ,  a n d  i t  w a s p r o ­

v i d e d  b y  t h e  t r e a t y  t h a t  t h e  l i m i t a t i o n  o r  s u s p e n s i o n  o f  th e

( ! )  U. S . v .  Woo Jan (1 9 1 8 ) ,  245 O .S. 552.
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e n try  o f  la b o r e r s  should be r e a s o n a b le .  The q u e s t io n s  t h e r e fo r e  

which c o u ld  a r i s e  were deemed d i f f e r e n t  from any under the Im­

m ig r a t io n  Act and the E x c lu s io n  Lawa are adapted to  them, and 

t h e i r  prooedure  la  hence saved by a .  4 3 .*

The Im m igration A ct  o f  1917*1'1 co n t in u ed  a. 43 in  r o r c e  ( a .  

3 8 ) w ith  the p r o v is o  th at  I t  shou ld  n ot  im pair  the a u t h o r i t y  o f  

a. 21 (n o w  a. 1 9 ) ,  by which any a l i e n  who shou ld  have e n tered  

o r  be found In the U nited S ta tes  In v i o l a t i o n  o f  th is  Aot " o r  

any o th e r  lawa" cou ld  be dep orted  on e x e c u t iv e  ord ers  a t  any 

time w ith in  f i v e  yoars  a f t e r  e n t r y .  I t  was in te r p r e te d  as ap­

p l i c a b l e  to  Chinese persons who had en tered  the United S ta te s  

b e f o r e  1 May, 1917, the e f f e c t i v e  date  o f  the g en era l A c t . ^ *

The C ourt p o in te d  out the d i s t i n c t i o n  between unlaw ful rem aining 

and un law ful en try  o f  an a l i e n  in  the United S t a t e s .  Chinese 

persons h a v in g  been found w ith in  the United s t a t e s  in  v i o l a t i o n  

o f  the Kxclus ion  Laws a re  now d e p o r ta b le  by e x e c u t iv e  p ro ce e d ­

in g s .  but when such persons c la im  American c i t i z e n s h i p ,  whieh 

i s  a v ery  d i f f e r e n t  th in g  from  b e in g  o u t s id e  the b ord ers  o f  the 

U nited  s t a t e s  and se e k in g  e n t r y ,  they w i l l  be e n t i t l e d  t o  a 

j u d i c i a l  t r i a l .  ” J u r i s d i c t i o n  in  the e x e c u t iv e  t o  o r d e r  d e p o r ­

t a t i o n  e x i s t s  on ly  i f  the person  a r r e s t e d  is  an a l i e n , "  the 

Court r u le d .  "The c la im  o f  c i t i z e n s h i p  is  thus a d e n ia l  o f  an 

e s s e n t i a l  J u r i s d i c t i o n a l  f a c t .  . . I t  i#  w e l l  s e t t l e d  th at  In 

su ch  a ca s e  a w r i t  o f  habeas corpus w i l l  i s s u e  t o  determ ine the
,, +  *  k>_ •' h *  .. . V i / .  lJ l  s * - V  ,, • -V) A  _  *  {  t »  1 2

( 1 )  39 U.S. S ta tu te s  8 7 4 .

(2 )  Me Fun* HQ v .  (1 9 2 1 ) ,  289 U .S . 277.
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s t a t u s . "  J u d i c i a l  procedure  w i l l  t h e r e fo r e  be r e s o r t e d  t o  when 

suoh a c la im  la advanced and when the Chinese con cern ed  has had 

a lo n g  r e s id e n c e  in  the c o u n tr y .  American ju r isp ru d e n ce  has 

thus d i f f e r e n t i a t e d  between the p o s i t i o n s  o f  c i t i z e n s ,  and r e ­

duced the p r o t e c t i o n  a f f o r d e d  b y  the C o n s t i t u t io n  over  the 

r i g h t s  o f  an a l i e n .

3 7 .  The Barred Zone A c t ,  1917. -  The A ct  p rov id ed  th a t  no 

p erson  who had o r ig in a t e d  from  any cou n try  ly i n g  between c e r t a i n  

p a r a l l e l s  o f  l a t i t u d e  and m erid ians  o f  lo n g itu d e  sh ou ld  be admit­

ted  t o  the United 3 t a t e s .  This  was d e v is e d  t o  c l o s e  the door  

a g a in s t  a l l  A s i a t i c s  n o t  barred  by the Chinese E x c lu s io n  Law and 

T rea ty  or  by  the "g en tlem en ’ s agreem ent" w ith  Japan o f  1907.

The zone in c lu d e d  In d ia , Siam, In do-C h in a , p a rts  o f  S i b e r i a ,  

A fg h a n is ta n  and A ra b ia , the Is la n d s  o f  Java, Sumatra, C ey lon , 

B orn eo , New Guinea, C eleb es  and v a r io u s  l e s s e r  grou p s , w ith  an 

e s t im a te d  p o p u la t io n  o f  500 m i l l i o n s T h e  a c t u a l  bou ndaries  

o f  th e  b a rred  zone in c lu d e  a p o r t io n  o f  China, but the A c t  p r o ­

v id e s  th a t  where im m igration  r e g u l a t i o n ,  or ra th e r  e x c lu s i o n ,  is  

p ro v id e d  f o r  by the e x i s t i n g  t r e a t i e s ,  the g e o g r a p h ic a l  e x c l u ­

s i o n  is  n ot  a p p l i c a b l e .  Hence China Is not w ith in  I t s  s o o p e .

38 . The Changing Status o f  C hinese under the Im m igration 

A ct  o f  1 9 2 4 . -  As the Chinese E x c lu s io n  Law o f  1882 e x c lu d e s  

C hinese la b o u re rs  on the b a s is  o f  r a c e ,  and the Barred Zone 

p r o v is i o n s  o f  1917 ex c lu d e  o th or  o r i e n t a l s  o f  a p r e s c r ib e d

w . « ¿ " E E  SSP0It ° f  the O0” l s a l °na r - O . „ . r . l  o f  Im m igration ,
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g e o g r a p h ic a l  a rea , so  s e c t i o n  1 3 ( c )  o f  the Law o f  1924 e x ­

c lu d e s  a l l  a l i e n s  i n e l i g i b l e  f o r  c i t i z e n s h i p .

The L a w ^  d e f in e s  the terra "im m igrant" as any a l i e n  d e ­

p a r t in g  from  any p la c e  o u ts id e  the U nited s t a t e s ,  d e s t in e d  f o r  

the U nited  S t a t e s .  S e c t io n  3 exempts as non-im m igrants (1 )  

a government o f f i c i a l ,  h i s  fa m i ly ,  a t te n d a n ts ,  s e rv a n ts  and 

em p loyees , (2 )  an a l i e n  v i s i t i n g  the U nited S ta te s  as a t o u r i s t  

f o r  b u s in e ss  or p le a s u r e ,  (3 )  an a l i e n  in  t r a n s i t  through the 

United S t a t e s ,  (4 )  an a l i e n  in  t r a n s i t  from  one p a rt  o f  the 

U nited S ta tes  to  another through f o r e i g n  con t ig u ou s  t e r r i t o r y ,

( 5 )  a bona f i d e  a l i e n  seaman, and (6 )  an a l i e n  e n t i t l e d  to  

e n t e r  the United s t a t e s  s o l e l y  t o  c a r r y  on trade^^  ̂ under and 

i n  pursuance o f  e x i s t i n g  t r e a t y  p r o v i s i o n s .

A l l  immigrants are  c l a s s i f i e d  as 'q u ota  im m igrants ' and 

«non-quota  im m ig ra n ts '.  Both c la s s e s  are re q u ire d  t o  secu re  

c e r t i f i c a t e s ,  and o n ly  th ose  o f  the quota c la s s  are cou n ted  

to  f i l l  the quotas a l l o t t e d  to  the va r iou s  c o u n t r i e s .  No 

Chinese can t h e r e fo r e  be adm itted  under s e c t i o n  1 3 ( c )  u n le s s ,  

f i r s t ,  he i s  a d m iss ib le  as a n on -qu ota  immigrant as having 

been  p r e v io u s ly  adm itted  to  the U nited S ta te s  and r e tu rn in g  

from  a temporary v i s i t  abroad o r  is  a m in is t e r  o f  r e l i g i o n  o r  

p r o f e s s o r  o f  a c o l l e g e  or a bona f i d e  s tu den t at  l e a s t  15 years  

o f  a g e ; ^ ^  or  s e c o n d ly ,  i s  the w i fe  o r  unmarried c h i l d  o f  a 1 * 3

(1 )  43 U .S. S ta tu tes  153.

{rt l  Bjr an Amendment A ct o f  6 J u ly ,  1932, the p r o v i s i o n  "betw een 
the U nited  S ta te s  and the f o r e i g n  s t a t e  o f  which he i s  a n a t i o n ­
a l "  was in s e r t e d  a f t e r  the word " t r a d e " ,  47 U.S. S ta tu te s  607 .

(3 )  s e o t i o n  4 ( b ) ,  (d )  and ( e ) .
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m in is te r  o f  r e l i g i o n ,  e t c . ;  o r  t h i r d l y ,  is  a non-im m igrant 

as d e f in e d  in  s e c t i o n  3 .

The A ct  produced s i g n i f i c a n t  changes in  the p o s i t i o n  o f  

C hinese under the E x c lu s io n  Law. The i n e l i g i b i l i t y  c la u s e  

e x c lu d e s  a l l  Chinese e x ce p t  those  enumerated as exempt, where­

as the E x c lu s io n  Law debars o n ly  la b o u r e r s .  Under the Ex­

c l u s i o n  Law, a l l  Chinese who are n ot  p r o h ib i t e d  by i t s  p r o v i ­

s io n s  are a d m is s ib le ,  w h ile  the A ct  o f  1924, a d m itt in g  the 

enumerated c l a s s e s ,  p ro v id e s  that any a l i e n  who is  n ot  p a r t i ­

c u l a r l y  s p e c i f i e d  as a non -qu ota  immigrant ox* a non-im m igrant 

s h a l l  n o t  be adm itted by rea son  o f  r e la t i o n s h ip  t o  any i n d i v i ­

dual who is  so s p e c i f i e d  or  by reason  o f  b e in g  e x ce p te d  from  

the o p e r a t io n  o f  any o th er  law r e l a t i n g  to o r  f o r b i d d in g  im­

m ig r a t io n .  p r e v io u s ly ,  the w i fe  and minor c h i l d  o f  a Chinese 

m erchant were a d m is s ib le ,  under a r u l i n g  o f  the Supreme C o u r t .^  

For n ine  months a f t e r  the o p e r a t io n  o f  the A c t ,  such w ives and 

c h i l d r e n  were d en ied  a d m iss io n .  The Department o f  Labour took  

the p o s i t i o n  th at  s .  3 ( 6 )  o f  the A c t ,  w h ile  px*oviding f o r  the 

a d m iss ion  o f  merchants as n on -im m igran ts , made no p r o v i s i o n  f o r  

the adm ission  o f  t h e i r  w iv e s .  The b a r r i e r  was f i n a l l y  removed 

on 25 May, 1925, in  the ca se  o f  Chong Sum Shee v .  N a g le . 1 '

The Court h e ld  th at  a lth ou g h  no p r o v i s i o n  was made f o r  them in  

the s t a t u t e ,  they  were e n t i t l e d  to  a d m iss ion  under the T rea ty  1 2

(1 )  United States v .  Mrs. Que Lim (1 9 0 0 ) ,  176 U .S . 459.

( 2 )  268 U .S. 336 (1 9 2 5 ) .
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o f  1880 as I t  had been c o n s tr u e d ,  and that the A ct d id  not 

show any in te n t  on the p a rt  o f  Congress t o  im pair th at  r i g h t .  

The Court a l s o  r u le d  th a t  the ad m ission  o f  a Chinese as a s t u ­

dent gave him the r ig h t  to  b r in g  h is  w i f e  w ith  h i m . ^  C h i­

nese s c h o o l  tea ch ers  were a d m iss ib le  under the T rea ty , but the 

Act admits o n ly  c o l l e g e  p r o f e s s o r s ,  and t h e i r  e x c l u s i o n  9eeras 

t o  be in  d e r o g a t io n  o f  t r e a t y  r i g h t s .  The p o i n t ,  how ever, has 

n o t  y e t  been g iv e n  j u d i c i a l  c o n s id e r a t io n .

The Chinese w ives o f  American c i t i z e n s  had been deemed 

a d m iss ib le  on the ground th at  t h e i r  husbands were a d m iss ib le  

and t h e r e fo r e  were members o f  the c la s s e s  exempted from  the 

o p e r a t io n  o f  the Chinese E x c lu s io n  A c t s .^ 2  ̂ But when the new 

Law became e f f e c t i v e ,  such  w ives were den ied  adm ission  under 

the p r o v is io n s  o f  s .  1 3 ( c )  that no a l i e n  i n e l i g i b l e  f o r  c i t i ­

ze n sh ip  sh ou ld  be a d m i t t e d . T h e  Court r e fu s e d  t o  h o ld  th a t  

the p r o v is i o n s  c o n ta in e d  in  9 . 4 ( a )  e n t i t l i n g  the a l i e n  w ife  

o f  a c i t i z e n  o f  the U nited S ta te s  t o  e n t e r  as a non -qu ota  im­

m igrant shou ld  be a p p l i c a b le  to  such w iv e s ,  and in d ic a t e d  th a t  

the remedy l a y  w ith  Congress and n ot  w ith  th e  c o u r t s .

I t  thus appears th a t  the p r i v i l e g e  o f  e n tr y  is  a ccord ed  

to  the w ives o f  Chinese a l i e n s  o f  the exempt c l a s s ,  w h ile  i t  1 2 3

(1 )  Low Cho Oy v .  Nagle (1 9 2 6 ) ,  9th C .C . No. 4941.

(2 )  T s o i  Sim v .  U. S . (1 9 0 2 ) ,  116 Fed. 921 .

(3 )  Chang Chan v . Nagle (1 9 2 5 ) ,  268 U .S. 3 4 6 .
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is  denied to a lien  Chinese wives o f American c it iz e n s .  The 

Department o f  Labour, re fe rr in g  to  the s itu a tio n  in i t s  1927 

Report, ind icated  that i t  was never intended hy Congress that 

an a lie n  should be e n t it le d  to grea ter r igh ts under the Immi­

gra tion  Law than an American c i t i z e n . ^  Although an Act^2  ̂

to  admit " to  the United States a lien  Chinese wives o f  certa in  

American c it iz e n s "  who were married p r io r  to  26 May, 1924 (the 

date on which the Immigration Act o f 1924 was approved) , wa9 

adopted on 13 June, 1930, i t  did not remove the d is a b i l i t y  o f  

those who were married afterw ards.

Other d is a b i l i t ie s  imposed upon Chinese by the A ct  o f  

1924 are the exclusion  o f the adopted Chinese ch ild ren  o f 

American c it iz e n s  and th e ir  fore ign -b orn  grandsons. The former 

were p rev iou sly  allowed to e n t e r b u t  are no longer admissible, 

under the departmental reg u la tion s , because they are not enu­

merated in the l i s t  o f  exemptions. Before 1924, ch ild ren  

born abroad to American c it iz e n s  who were themselves fo re ig n - 

born and had taken up residence w ith in  the United S ta tes , i r ­

re sp ectiv e  o f  whether the ch ild ren  were born p rior  to  or sub­

sequent to the acquirement o f  such residence by the fa th er , 

were adm itted. For by § 1993 o f  the Revised S tatu tes , a l l  

ch ild ren  born out o f the lim its  and ju r is d ic t io n  o f the United

(1 )  Report o f  the S e c r e ta r y  o f  L a b or , 1927, 175.

(2 )  46 U .S• Statutes 581.

(3 )  yjx parte Shue Hong (1 9 2 3 ) ,  286 Fod. 381.
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S ta te s  whose fa th e r s  were c i t i z e n s ,  are d e c la r e d  to  he c i t i ­

zens o f  the United S t a t e s ;  hut the r i g h t  o f  c i t i z e n s h i p  does 

n ot  descend  t o  c h i l d r e n  whose fa th e r s  have n ev er  r e s id e d  in  

the U nited  S t a t e s .  The Department then  h e ld  th a t  these  fore iga - 

h orn  grandsons o f  n a t iv e -b o r n  American c i t i z e n s  cannot be r e ­

garded  as c i t i z e n s  u n less  t h e i r  fa th e rs  had a cq u ire d  a r e s i ­

dence in  the cou n try  p r i o r  to the b i r t h  o f  such c h i l d r e n .  This 

view was con firm ed  by the Supreme Court in  Wee d in  v .  Chin Bowfo 

Chin Bow was born  in  China in  1914. His fa th e r  was a l s o  born  

in  China, o f  an am erican -born  c i t i z e n ,  and had never been  in  

the U nited  S ta tes  u n t i l  1922. The boy was den ied  ad m ission  

on the ground t h a t ,  though h is  fa th e r  was a c i t i z e n ,  he h im s e l f  

was not a c i t i z e n  because  a t  the time o f  h is  b i r t h  in  China h is  

f a t h e r  had n ever  r e s id e d  in  the U nited S ta te s .  The Court 

su p p orted  the c o n s t r u c t io n  th a t  the r e s id e n c e  p r e s c r ib e d  must 

o c c u r  p r i o r  to  the b i r t h  o f  the f o r e ig n -h o r n  c h i l d r e n ,  and the 

c o n t e n t io n  o f  the re sp o n d e n t ,  th a t  th ere  is  a d i s t i n c t i o n  b e ­

tween c i t i z e n s h i p  and the enjoym ent o f  i t  in  t h i s  co u n try  on 

the one hand, and the r u le s  that sh ou ld  l i m i t  the p r o t e c t i o n  

o f  i t  abroad by the American Government on the o t h e r ,  was r e ­

j e c t e d  . ^ ) 1 2

(1 )  (1927) 274 U.S. 657 .

(2 )  i b i d . .  668. By an Amendment to S 1993 on 24 May, 1934, i t  
was e x p r e s s ly  p ro v id e d  th at  the c i t i z e n  f a t h e r  o r  c i t i z e n  
mother must have r e s id e d  in  the United S ta te s  p r e v io u s ly  t o  the 
b i r t h  o f  such c h i l d :  48 U .S . S ta tu te s  797.
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I t  thus appears that tho p r i n c i p l e s  deduced t o  admit the 

wivon and minor c h i l d r e n  o f  the " t r e a t y  m erchants" had not the 

same a p p l i c a t i o n  in  th e se  ca ses  as t o  s u s t a in  the c o n s t r u c t i o n  

th at  the  new Law has n ot  changed the s i t u a t i o n  as p r e v io u s ly  

e x i s t i n g .

Under the Chinese E x c lu s io n  Laws merchants and stu den ts  

once adm itted  were p e rm itted  to remain perm anently in  the country.. 

And a merchant migfrt r e v e r t  t o  the  s ta tu s  o f  a la b o u r e r  w ith ou t  

a c q u ir in g  any o f  i t s  d i s a b i l i t i e s / 1  ̂ S im i la r ly ,  a s tu d e n t  who 

has become a la b o u re r  might n ot  be d e p o r te d .  ' For stu d en ts  o f  

a l l  o th er  n a tion s  can o f  r i^ b t  f o l l o w  any le g i t im a t e  v o c a t io n  

con tem p ora n eou sly  w ith  or a f t e r  the co m p le t io n  o f  t h e i r  s t u d ie s ,  

and Chinese s tu den ts  are gu aranteed  the l i k e  r ig h t s  by the most­

fa v o u r e d -n a t io n  t r e a t y .  But under the 1924 A ct ( s .  15 ) Chinese 

a d m itted  as n o n - im m ig r a n t s ^  a re  e x p ected  to  m ain ta in  the s t a ­

tus under w hich  they  are adm itted  d u r in g  t h e i r  r e s id e n c e  in  the 

U nited S t a t e s .  Upon the c o n c lu s io n  o f  t h e i r  s t u d i e s ,  the n on -

quota immigrant s tu d e n ts '  are  a l s o  r e q u ir e d  t o  le a v e .  F a i lu r e
(5 \

t o  do t h i s  e n t a i l s  l i a b i l i t y  to  d e p o r t a t io n .  ' 1 2 3 4 5

( 1 )  U- 3» V. f in d  Bow (1 9 0 5 ) ,  139 Fed. 55.
( 2 )  T”  ™ Tam Chung (1 9 1 5 ) ,  223 Fed. 801 .

(3 )  under s .  3 ( 2 ) ,  ( 3 ) ,  ( 4 ) ,  ( 5 )  or  ( 6 ) .

( 4 )  Under a . 4 ( e ) .  see  s u p ra . 172. But i t  has been d e c id e d  that 
a C hinese  e n te r in g  the  U nited  s t a t e s  as a t o u r i s t  may change h is  
s ta tu s  t o  that o f  a merchant w ith ou t p e n a l t y :  Dang Foo v .  pan 
(1 9 3 1 ) ,  50 Fed. ( 2 d . )  116.

( 5 )  By an Amendment A ct o f  1 J u ly ,  1932 , alien s admitted under 
s .  3 ( 1 ) ,  e x ce p t  a government o f f i c i a l  and h is  fam ily , are r e ­
quired t o  m ain ta in  th eir exempt s t a t u s :  47 U .3 . S ta tu te s  524.



Chapter XII .

CANADA

A9. The U n o o n s t l t u t lo n a l l t y  o f  the p r o v in c i a l  a c t a . -  We 

have b r i e f l y  rev iew ed  the attem pts o f  B r i t i s h  Columbia to  r e ­

s t r i c t  C hinese  im m igration  by p r o v i n c i a l  l e g i s l a t i o n .  Some o f  

t h i s  was passed in  p u rp orted  o x e r c i s a  o f  e x c l u s i v e l y  p r o v in c i a l  

pow ers, some in  e x e r c i s e  o f  the c o n cu rre n t  r i g h t  o f  l e g i s l a t i o n  

under the B r i t i s h  North Amorlea A c t .  I t  is  proposed  now t o  

d e a l  w it h  tho l e g a l  a s p e c t »  th a t  is  to  s a y ,  th e  c o n s t i t u t i o n a l i ­

t y  o f  t h is  l e g i s l a t i o n ,  b e fo r e  p r o c e e d in g  to  the s u c c e s s iv e  Acts 

o f  the Dominion and the Law o f  1983 now in  f o r c e .

( i )  The C hinese  Tax A c t ,  1878.

The A ct had been a l lo w e d  by  the  Dominion Government, but 

was d e c la r e d  u l t r a  v i r e s  by the Supreme Court o f  the p r o v in c e ,  

in  the cane o f  Tal S in g  v .  Maguire !  ̂  ̂ the Court d e e la ro d  th a t  

from  the  exa m in ation  o f  i t s  e n a b l in g  c l a u s a ,  i t  was p la in  th a t  

the A ct  wee not Intended t o  c o l l e c t  revenue but t o  d r iv e  the 

C hinese  from  the c o u n tr y ,  thus i n t e r f e r i n g  fit once  w ith  the 

a u t h o r i t y  re se rv e d  t o  the Dominion Parliam ent ar t o  the r e g u ­

l a t i o n  o f  trade and commerce, the r i g h t s  o f  a l i e n s ,  and the 

t r e a t i e s  o f  the Empiro. The Court found th a t  ,lt in t e r f e r e d

<D (1878),  1 B .C . ,  Pt. I ,  101
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w i t h  f o r e i g n  a s  w e l l  a s  w i t h  t h e  i n t e r n a l  t r a d e  o f  th e  c o u n t r y ,  

a n d  i n  i t s  p r a c t i c a l  e f f e c t  w o u ld  o p e r a t e  a s  a n  a b s o l u t e  p r o ­

h i b i t i o n  o f  i n t e r c o u r s e  w i t h  th e  C h i n e s e .  R e f e r r i n g  t o  t h e  

c o n s t i t u t i o n a l  s t a t u s  o f  th e  p r o v i n c e ,  th e  C o u r t  d e c l a r e d  t h a t  

B r i t i s h  C o lu m b ia  d i d  n o t  s t a n d  i n  th e  sam e D o s i t i o n  a s  Q u e e n s ­

l a n d ,  w h ic h  h a d  p a s s e d  m an y  la w s  a g a i n s t  C h in e s e  i m m i g r a t i o n .

I t  w a s n o t  a u t o n o m o u s .  " A s  th e  S t a t e  l e g i s l a t u r e  o f  C a l i ­

f o r n i a  s t a n d s  t o w a r d s  th e  C o n g r e s s  o f  t h e  U n i t e d  s t a t e s ,  s o  th e  

l o c a l  l e g i s l a t u r e  o f  B r i t i s h  C o lu m b ia  s t a n d s  t o w a r d s  th e  P a r l i a ­

m e n t o f  C a n a d a ,  a n d  i s  r e s t r a i n e d  b y  t h e  f e d e r a l  c o m p a c t  w h ic h  

g o v e r n s  th e  D o m in io n s . "  Q u e e n s la n d ,  o n  t h e  c o n t r a r y ,  w as a u ­

to n o m o u s , l e g i s l a t e d  s o l e l y  a n d  o n l y  f o r  i t s e l f ,  w a s r e s t r a i n e d  

b y  n o  f e d e r a l  c o m p a c t ,  a n d  i n  i t s  r e l a t i v e  p o s i t i o n  t o w a r d s  t h e  

B r i t i s h  E m p ir e  w a s c o n s t i t u t i o n a l l y  o n  t h e  sam e f o o t i n g  a s  th e  

D o m in io n  o f  C a n a d a .  i n  c o n c l u s i o n ,  t h e  C o u r t  r u l e d  t h a t  

t r e a t i e s  w e re  t o  b e  r e g a r d e d  a s  th e  h i g h e s t  a n d  m o s t  b i n d i n g  

o f  l a w s ,  b e y o n d  a n y  m e r e ly  i n t e r n a l  r e g u l a t i o n  w h ic h  o n e  o f  

th e  p a r t i e s  m ig h t  m ake f o r  t h e  g o v e r n m e n t  o f  i t s  own p e o p l e ,  

f o r  s o  f a r  a s  c o n c e r n e d  th e  m a t t e r s  t o  w h ic h  t h e y  r e f e r r e d  t h e y  

b o u n d  t h e  p e o p le  o f  b o t h  P o w e r s ,  h o w e v e r  d i s s i m i l a r  i n  o t h e r  

r e s p e c t s  m ig h t  be t h e i r  i n s t i t u t i o n s ,  c u s t o m s  o r  l a w s .

( i i )  T h e  C h in e s e  R e g u l a t i o n  A c t ,  1 8 8 4

U n d e r  s .  3 o f  th e  A c t  C h in e s e  w e re  r e q u i r e d  t o  p a y  $ 1 0  

e v e r y  y e a r  f o r  a  l i c e n c e  t o  l i v e  i n  t h e  p r o v i n c e .  S e c t i o n  5 

f i x e d  a p e n a l t y  n o t  e x c e e d i n g  $ 4 o  f o r  o m i s s io n  t o  h o ld  s u c h  a
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l i c e n c e .  One W in g  C h o n g  w a s f i n e d  $ 2 0  f o r  s u c h  a n  o f f e n c e .

A  c a s e  w a s f i l e d ,  a n d  t h e  C o u r t  d e c l a r e d  th e  A c t  u l t r a  v i r e s  

o n  t h e  f o l l o w i n g  g r o u n d s ;  " ( 1 )  i t  i s  a n  i n t e r f e r e n c e  w i t h  t h e  

r i g h t s  o f  a l i e n s ,  ( 2 )  i t  i s  a n  i n t e r f e r e n c e  w i t h  t r a d e  a n d  co m ­

m e r c e ,  ( 3 )  i t  I s  a n  i n f r a c t i o n  o f  th e  e x i s t i n g  t r e a t i e s  b e tw e e n  

th e  I m p e r i a l  G o v e rn m e n t  a n d  C h i n a ,  and  ( 4 )  i t  im p o s e s  u n e q u a l  

t a x a t i o n . ” The C o u r t  f u r t h e r  h e l d  t h a t  e v e r y  p e r s o n  w as e n ­

t i t l e d  t o  b e  p r o t e c t e d  i n  th e  e n jo y m e n t  o f  h i s  p r o p e r t y ,  n o t  

o n l y  f r o m  i n v a s i o n s  o f  i t  b y  i n d i v i d u a l s ,  b u t  a l s o  f r o m  a l l  

u n e q u a l  a n d  un d u e a s s e s s m e n t s  on th e  p a r t  o f  t h e  G o v e r n m e n t . ^

( i i i )  T h e  C h in e s e  I m m i g r a t io n  A c t ,  1 8 8 4  

T h i s  A c t ,  p u r p o r t i n g  t o  b e  p a s s e d  u n d e r  s .  9 5  o f  t h e  

B r i t i s h  N o r t h  A m e r ic a  A c t ,  r e c i t e d  t h a t  i t  w as ’’ e x p e d ie n t  t o  

p r e v e n t  t h e  i m m ig r a t io n  o f  C h in e s e  i n t o  B r i t i s h  C o lu m b ia ” a n d  

m ade i t  u n l a w f u l  f o r  a n y  C h in e s e  t o  com e i n t o  th e  p r o v i n c e  o r  

t o  a s s i s t  i n  b r i n g i n g  i n  a n y  C h in e s e ,  u n d e r  h e a v y  p e n a l t i e s .

W hen i t  w as s e n t  f o r  a p p r o v a l ,  t h e  M i n i s t e r  o f  J u s t i c e ,  h a v i n g  

r e g a r d  t o  th e  c o n d i t i o n  o f  C a n a d a  a t  t h e  t im e  o f  th e  u n io n  o f  

t h e  p r o v i n c e s ,  w as o f  t h e  o p i n i o n  t h a t  t h e  a u t h o r i t y  g i v e n  b y  

s .  9 5  o f  th e  B r i t i s h  N o r t h  A m e r ic a  A c t  was a n  a u t h o r i t y  t o  

r e g u l a t e  a n d  p ro m o te  im m i g r a t i o n  i n t o  t h e  p r o v i n c e ,  a n d  n o t  

a n  a u t h o r i t y  t o  p r o h i b i t  i m m i g r a t i o n .  F u r t h e r ,  a  la w  w h ic h  

p r e v e n t e d  th e  p e o p le  o f  a n y  c o u n t r y  f r o m  c o m in g  i n t o  a p r o v i n c e  1

( 1 )  R .  v .  W in g  C h o n g  ( a^ s ) ,  1 .  B . C . ,  P t .  I I ,  1 5 0 .
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c o u l d  n o t  b e  s a i d  t o  b e  o f  a l o c a l  o r  p r o v i n c i a l  n a t u r e .  On 

t h e  c o n t r a r y ,  I t  w as t h o u g h t  t o  be one i n v o l v i n g  D o m in io n  a n d  

p o a s i b l y  I m p e r i a l  i n t e r e s t s .  I n  re c o m m e n d in g  i t s  d i s ­

a l l o w a n c e ,  t h e  M i n i s t e r  e n t e r t a i n e d  g r e a t  d o u b t s  a s  t o  th e  

a u t h o r i t y  o f  th e  L e g i s l a t u r e  to  p a s s  t h e  A c t ,  a s  i t  c l e a r l y  

d i s c r i m i n a t e d  a g a i n s t  t h e  C h i n e s e ,  a n d  a s  i t  im p o s e d  g r e a t  

p e n a l t i e s  u p o n  th e m  c o m in g  I n t o  B r i t i s h  C o lu m b ia  a n d  u p o n  t h o s e  

w ho a s s i s t e d  them  t o  c o m e . T h e  A c t  w a s a c c o r d i n g l y  d i s a l l o w e d .

( i v )  The C h in e s e  I m m i g r a t io n  A c t ,  1 8 8 5  

T h i s  A c t  c o n t a i n e d  t h e  sam e p r o v i s i o n s  a s  t h e  d i s a l l o w e d  

A c t  o f  1 8 8 4 .  I t  made s m a l l  c o n c e s s i o n s  t o  r e s i d e n t  C h in e s e  

w h o , u p o n  p r o o f  o f  r e s i d e n c e  i n  t h e  p r o v i n c e  f o r  a c e r t a i n  

p e r i o d ,  w e re  t o  b e  g r a n t e d  a  c e r t i f i c a t e  e x e m p t in g  th em  f r o m  

t h e  o p e r a t i o n  o f  th e  A c t .  W hen th e  A c t  w a s  s e n t  f o r  a p p r o v a l  

t o  t h e  M i n i s t e r ,  h e  d i s a l l o w e d  i t ,  r e m a r k in g  i n  h i s  r e p o r t  t h a t  

t h e  1 8 8 4  A c t  h a d  n o t  b e e n  d i s a l l o w e d  o n  t h e  g r o u n d  o f  i t s  u n ­

cons t i t u t l o n a l i t y  o n l y ,  t h e r e  b e i n g  o t h e r  g r o u n d s  w h ic h  w e re  

t h o u g h t  s u f f i c i e n t  a n d  w h ic h  r e n d e r e d  i t  u n n e c e s s a r y  t o  e x p r e s s  

a  d e f i n i t e  o p i n i o n  r e s p e c t i n g  t h e  p o w e rs  o f  th e  L e g i s l a t u r e  t o  

p a s s  t h e  A c t .  He e x p o u n d e d  th e  l e g a l  p o i n t s  i n v o l v e d ,  r e ­

f e r r i n g  e s p e c i a l l y  t o  th e  a n a lo g o u s  s e c t i o n  o f  th e  U n i t e d  S t a t e s  

C o n s t i t u t i o n ,  s .  8 ( 3 )  o f  w h i c h  p r o v i d e s  t h a t  C o n g r e s s  s h a l l

( ! )  H o d g i n s ,  o p .  o l t . ,  1 8 6 7 - 1 8 9 5 ,  1 0 9 2 , 1 0 9 3 .

( 2 )  I b i d . ,  1 0 9 9 - 1 1 0 1 .
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have power to regulate commerce with foreign nations and among 

the several States. It had teen repeatedly held by the Su­

preme Court of the United States that commerce undoubtedly 

was tr a ffic , but it  was also something more. It  was inter­

course. The Minister understood that the terms of the Ameri­

can Constitution had at a ll  times been taken to include a 

power over navigation as well as trade, over intercourse as 

well as tr a ffic . In American practice, this power extended 

to commerce with foreign nations and among the several States. 

In regard to foreign nations, the words comprehended every 

species of commercial intercourse. No sort of trade or inter­

course could be carried on between the United States and an­

other country to which they did not extend. ’’Commerce" as 

used in the Constitution was believed to be a whole, every part 

of which was indicated by the term. He concluded that the 

present Act was an interference with the power of Parliament 

to regulate trade and commerce, and that i t  was a case in which 

the ordinary tribunals could afford no adequate remedy for, or 

protection against, the injurious which would result from a l­

lowing the Act to go into operation. He fe lt  himself obliged 

to recommend its  disallowance.

( v )  The I m m i g r a t io n  Act o f  1 9 0 0  a n d  o t h e r  A c t s

S ection  3 o f  the Act o f  1900 p roh ib its  Immigration in to  

B r it ish  Columbia o f  every person who, when asked to do so , 

should f a i l  to w rite out and sign  in  the characters o f  some 

European language a p rescribed  a p p lica t io n . The educational
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test might in any ease involve translation from English into 

any European language, and was therefore a very severe one.

I t  was d i s a l l o w e d  f o r  t h e  r e a s o n  t h a t  " a s  P a r l i a m e n t  h a d  a l ­

r e a d y  l e g i s l a t e d  w i t h  r e g a r d  t o  th e  s u b j e c t  o f  im m i g r a t i o n ,  a n d  

h a d  n o t  s e e n  f i t  to  im p o s e  a n y  e d u c a t i o n a l  r e q u i r e m e n t  w h a t ­

e v e r ,  t h e  A c t  se e m e d  i n c o n s i s t e n t  w i t h  th e  g e n e r a l  p o l i c y  o f  

t h e  l a w . ” T h e  M i n i s t e r  e x p r e s s e d  t h e  v ie w  t h a t  i n  c a s e s  w h e re  

f o r e i g n  r e l a t i o n s  w e re  i n v o l v e d ,  i t  w as n o t  a t  p r e s e n t  d e s i r ­

a b l e  t h a t  t h e  u n i f o r m i t y  o f  th e  i m m ig r a t io n  la w s  s h o u ld  b e  i n ­

t e r f e r e d  w i t h  by s p e c i a l  p r o v i n c i a l  l e g i s l a t i o n . ^ 1 ^

T h e  A c t  ( C .  3 4 )  o f  1 9 0 2  t o  " r e g u l a t e  i m m ig r a t io n  i n t o  

B r i t i s h  C o lu m b ia "  w as a l s o  t h o u g h t  " i n c o n s i s t e n t  w i t h  th e  

g e n e r a l  p o l i c y  o f  t h e  D o m in io n  G o v e rn m e n t  r e s p e c t i n g  im m ig r a ­

t i o n " ;  i t  i n v o l v e d  q u e s t i o n s  o f  f o r e i g n  r e l a t i o n s  a n d  i t  w as
( i

t h e r e f o r e  c o n s i d e r e d  " i n a d v i s a b l e  t o  l e a v e  i t  t o  i t s  o p e r a t i o n .

T h i s  A c t  r e p e a t e d l y  p a s s e d  t h e  p r o v i n c i a l  l e g i s l a t u r i ’H in d  w as
( 4 )

r e p e a t e d l y  d i s a l l o w e d .  The A c t  c o n t a i n e d  t h e  sam e p r o v i ­

s i o n s  o n  e a c h  o c c a s i o n ,  w i t h  a l i g h t  d i f f e r e n c e s  o f  d e t a i l ;  i n

( 1 )  H o d g i n s ,  o p .  o l t . ,  1 8 9 9 - 1 9 0 0 ,  1 3 4 .

( 2 )  i b i d . ,  1 9 0 1 - 1 9 0 3 ,  8 0 .

( 3 )  I n  1 9 0 3  ( C .  1 2 ) ,  1 9 0 4  ( C .  2 6 ) ,  1 9 0 6  (C . 2 8 ) ,  1 9 0 7  ( C .  2 1 a )  
a n d  1 9 0 8  ( C .  2 3 ) .

( 1 2 3 4 ) B e f o r e  i t s  d i s a l l o w a n c e  th e  I m m i g r a t io n  A c t  o f  1 9 0 8  w as 
held b y  th e  C o u r t s  i n o p e r a t i v e  a s  r e g a r d s  J a p a n e s e  ( I n  r e  
Nakane, 13  B . C .  3 7 0 )  and other r a c e s  generally ( i n  r e  S i n g h . 
1 3 B . C . 4 7 7 ) .
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th a t o f  1904, f o r  exam ple, f o r  the a p p l i c a t io n  form  was sub­

s t i t u t e d  a d i c t a t i o n  t e s t  in  the ch a ra c te rs  o f  some European 

la n g u a g e , o f  a p assage o f  f i f t y  words in  le n g th . The aim o f  

the A ct  is  to  l i m i t  the im m igration  o f  o th e r  A s ia t ic s  ra th e r  

than th at o f  the C h in ese , rrhose en try  in to  Canada had been 

s e v e r e ly  r e s t r i c t e d  b y  the Dominion A c t .  As soon  as an a g re e ­

ment was reached w ith  Japan in  1909 to  l i m i t  the im m igration  

o f  Japanese, B r i t i s h  Colum bia abandoned i t s  fa v o u r i t e  bu t i l l -  

s ta r r e d  A ct  once f o r  a l l .

4 0 . The Chinese Im m igration  A ct o f  the Dom inion, 1 8 8 5 .»

A C a n a d ia n  w r i t e r ,  W. 0 .  S m i t h , ^  h a s  w r i t t e n  o f  t h e  d i f f i ­

c u l t i e s  w h ic h  t h e  C h in e s e  Im r a ig r a n t  h a s  t o  e x p e r i e n c e  i n  t r y ­

i n g  t o  e n t e r  C a n a d a .  T h e  la w  e x c lu d e d  a l l  C h in e s e  e x c e p t  

c e r t a in  s p e c i f i e d  c l a s s e s .  A C h in e s e  im m ig r a n t  h a d  t o  p r o v e  

t o  t h e  s a t i s f a c t i o n  o f  t h e  a u t h o r i t i e s  t h a t  h e  b e lo n g e d  t o  one 

o f  t h e s e  c l a s s e s ,  o r  h e  wa9 e x c l u d e d ,  w h i le  i n  t h e  c a s e  o f  

E u r o p e a n s .  J a p a n e s e  a n d  o t h e r s ,  I t  w a s  f o r  t h e  a u t h o r i t i e s  t o  

sho w  t h a t  th e  im m ig r a n t  w a s o f  a c a t e g o r y  t o  b e  e x c l u d e d ,  f a i l ­

i n g  w h i c h  h e  w a s  a d m i t t e d .  " T h i s  l o o k s  o n  t h e  f a c e  o f  i t  a  

d i s c r i m i n a t i o n  a g a i n s t  th e  C h in e s e  a n d  i t  i s  no  e a s y  m a t t e r  t o  

d e v i s e  w a y s  a n d  m eans b y  w h ic h  t h e  C h in e s e  m ay toe t r e a t e d  o n  

a n  e q u a l i t y  o r  r a t h e r  w i t h  l e s s  i n e q u a l i t y  w i t h  o t h e r  r a c e s . "

He s u g g e s t s  t h a t  i f  t h e  la w  w e re  a l t e r e d  s o  a s  t o  a d m it  a l l

(1 ) A S t u d y  i n  C a n a d ia n  I m m i g r a t io n  ( 1 9 2 0 ) .
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C h in e s e  e x c e p t  c e r t a i n  s p e c i f i c  c l a s s e s ,  a s  w a s t h e  c a s e  w i t h  

o t h e r  r a c e s ,  t h e n  t h e  w h o le  b u r d e n  w o u ld  f a l l  on th e  im m ig r a ­

t i o n  a u t h o r i t i e s  t o  p r o v e  t h a t  t h e  r e j e c t e d  w e re  o f  th e  e x c l u ­

d e d  c l a s s e s .  T h e  d i s c r i m i n a t i o n  i s  c o n t r a r y  t o  th e  Id e a  o f  

t h e  e q u a l i t y  o f  r a c e s  i n  r e g a r d  t o  im m ig r a t io n  c o n d i t i o n s . ^

A s r e g a r d s  th e  r i g h t  o f  a d m is s io n  o f  t h o s e  C h in e s e  who 

a r e  B r i t i s h  s u b j e c t s ,  t h e  e x i s t i n g  s t a t e  o f  t h e  la w  a s s u m e s  

t h e  f o l l o w i n g  p r o p o s i t i o n .  B r i t i s h  n a t i o n a l i t y  c o n f e r s  u p o n  

t h e  h o l d e r  th e  r i g h t  to  c l a i m  t h e  p r o t e c t i o n  o f  t h e  B r i t i s h  

s o v e r e i g n .  I t  d o e s  n o t  e n t i t l e  th e  h o l d e r  t o  a n y  r i g h t s  o r  

p r i v i l e g e s  w i t h i n  a n y  p a r t  o f  th e  E m p ir e .  He m ay c l a i m  t h e  

r i g h t  o f  e n t r y  i n  th e  a b s e n c e  o f  a n y  p o s i t i v e  la w  t o  t h e  c o n ­

t r a r y ,  b u t  a c o m p e te n t  l e g i s l a t i v e  a u t h o r i t y  o f  a n y  p a r t  o f  

t h e  E m p ir e  m ay b y  la w  r e s t r i c t  o r  d e n y  t h a t  r i g h t  o f  e n t r y  t o  

B r i t i s h  s u b j e c t s  o f  C h in e s e  o r  o t h e r  o r i e n t a l  o r i g i n . ^

A n o t h e r  w r i t e r , ^  d e a l i n g  w i t h  t h e  o r d e r  o f  p r i o r i t y  i n  

w h ic h  im m ig r a n t s  h a v e  t h e  r i g h t  t o  b e  a d m it t e d  i n t o  C a n a d a ,  

s h o w s  t h a t  t h e  C h in e s e  come l a s t .  B e i n g  e x c l u d e d  b y  s p e c i a l  

l e g i s l a t i o n ,  t h e y  s t a n d  a l t o g e t h e r  o u t s i d e  th e  s c o p e  o f  th e  

g e n e r a l  I m m i g r a t io n  A c t  w h ic h  a d m it s  a l l  e x c e p t  th e  p r o h i b i t e d  

p e r s o n s ,  w h i l e  t h e  C h in e s e  I n m i g r a t i o n  Law  e x c l u d e s  a l l  C h in e s e

( 1 )  s m i t h ,  o p .  c l t . ,  1 5 6 .

( 2 )  L e f r o y ,  " E x c l u s i o n  f r o m  C a n a d a  o f  B r i t i s h  s u b j e c t s  o f  O r i e n ­
t a l  O r i g i n " ,  1 5  D . C . K . 1 9 1 .

( 5 )  A n g u s ,  " C a n a d a  I m m i g r a t i o n :  t h e  Law  a n d  i t s  A d m i n i s t r a t i o n " ,  
A. J . ,  XXVIII (1 9 3 4 ) , 8 5 .
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e x c e p t  t h o s e  who c a n  s u b s t a n t i a t e  t h e i r  r i g h t  t o  e n t e r .  Th e  

c o m b in e d  e f f e c t  o f  t h e s e  tw o e n a c t m e n t s  i s  t o  r e d u c e  th e  r i g h t  

o f  th e  C h in e s e  t o  e n t e r  t o  a m in im u m .

The f i r s t  A c t  t o  r e s t r i c t  a n d  r e g u l a t e  C h in e s e  im m ig r a ­

t i o n  i n t o  C a n a d a  w a s p a s s e d  o n  2 0  J u l y ,  1 8 8 5 . ^ ^  I t  n o t  o n l y  

m ade p r o v i s i o n s  f o r  r e s t r i c t i n g  t h e  n u m b e r o f  C h in e s e  im m i­

g r a n t s ,  b u t  a l s o  p r o v i d e d  a  s y s t e m  o f  r e g i s t r a t i o n  o f  a n d  c o n ­

t r o l  o v e r  C h in e s e  r e s i d e n t s .  E v e r y  p e r s o n  o f  C h in e s e  o r i g i n  

o n  e n t e r i n g  C a n a d a  w as t o  p a y  t h e  sum  o f  / 5 o .  B u t  t h e  d u t y  

w a s adreo t o  b e  l e v i e d  o n  a n y  C h in e s e  p e r s o n  r e s i d i n g  o r  b e i n g  

w i t h i n  C a n a d a  a t  th e  t im e  o f  th e  c o m in g  i n t o  f o r c e  o f  t h i s  A c t .  

E v e r y  s u c h  C h in e s e  w ho d e s i r e d  t o  r e m a in  m u s t  o b t a i n  a  c e r t i ­

f i c a t e  o f  s u c h  r e s i d e n c e .  E x e m p t io n s  f r o m  th e  p a y m e n t w e re  

m ade f o r  ( 1 )  m em bers o f  d i p l o m a t i c  c o r p s  o r  o t h e r  g o v e r n m e n t a l  

r e p r e s e n t a t i v e s ,  t h e i r  s u i t e  a n d  t h e i r  s e r v a n t s ,  c o n s u l s  a n d  

c o n s u l a r  a g e n t s ,  a n d  ( 2 )  t o u r i s t s ,  m e r c h a n t s ,  men o f  s c i e n c e  

a n d  s t u d e n t s  who w e re  b e a r e r s  o f  c e r t i f i c a t e s  o f  i d e n t i t y .

I t  w a s e s p e c i a l l y  p r o v i d e d  t h a t  th e  w o rd  " m e r c h a n t ” w a s n o t  to  1

(1) c. 7 1 .  I t  w as r e v i s e d  a s  C .  67  i n  1 8 8 6 , a n d  t w ic e  am ended  
b y  C .  3 5  o f  1 8 8 7  a n d  C .  2 5  o f  1 8 9 2 .  I n  1 9 0 0  t h e  C h in e s e  Im ­
m i g r a t i o n  A c t  ( C .  3 2 )  w a s  p a s s e d ,  r e p e a l i n g  t h e  p r e c e d i n g  A c t s .  
I t  w as a m e n d e d  b y  C .  5 i n  1 9 0 2  a n d  r e p e a l e d  b y  C .  8 i n  1 9 0 3 ,  
w h ic h  a g a i n  w a s r e v i s e d  a s  C .  9 5  i n  1 9 0 6 .  S e v e r a l  a m e n d m e n ts 
( 1 9 0 8 ,  C .  1 4 ;  1 9 1 7 ,  C .  7 ;  a n d  1 9 2 1 ,  C .  2 1 )  w e re  m a d e , a n d
t h e y , ,  t o g e t h e r  w i t h  t h e  p r i n c i p a l  A c t ,  w e re  r e p e a l e d  b y  t h e  
e x i s t i n g  A c t  C .  3 8  o f  1 9 2 3 ,  w h ic h  w as i n  t u r n  r e v i s e d  a s  C .  9 5  
o f  1 9 2 7 .
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b e  c o n s t r u e d  a s  e m b r a c in g  a n y  h u c k s t e r ,  p e d l a r  o r  p e r s o n  e n ­

g a g e d  i n  t a k i n g ,  d r y i n g  o r  o t h e r w is e  p r e s e r v i n g  s h e l l  o r  o t h e r  

f i s h  f o r  home c o n s u m p t io n  o r  e x p o r t a t i o n .  Th e  c a r r y i n g  o f  

C h in e s e  im m ig r a n t s  w as l i m i t e d  t o  one f o r  e v e r y  50 t o n s  o f  th e  

s h i p ' s  t o n n a g e ,  w i t h  a  p e n a l t y  o f  £ 5 0  f o r  e a c h  p e r s o n  c a r r i e d  

i n  e x c e s s .

A C h in e s e  who d e s i r e d  t o  le a v e  C a n a d a  w i t h  t h e  i n t e n t i o n  

o f  r e t u r n i n g ,  h a d  to  s u r r e n d e r  h i s  c e r t i f i c a t e . o f  e n t r y  o r  

r e s i d e n c e  a n d  t o  r e c e i v e  i n  l i e u  t h e r e o f  a c e r t i f i c a t e  o f  le a v e  

t o  d e p a r t  a n d  r e t u r n .  On p r e s e n t a t i o n  o f  th e  s a m e , h e  w as t o  

b e  r e f u n d e d  t h e  e n t r a n c e  f e e  p a id  b y  h im  o n  h i s  r e - e n t e r i n g  

C a n a d a .  p e n a l t i e s  w e re  p r o v i d e d  f o r  e v a s i o n  o f  th e  A c t  a s  

r e g a r d s  th e  p a y m e n ts  o f  d u t y  b y  p e r s o n a t i n g  a n y  o t h e r  i n d i v i ­

d u a l  o r  m a k in g  u s e  o f  a f r a u d u l e n t  c e r t i f i c a t e .  T h e  p e n a l ­

t i e s  w e r e  e i t h e r  im p r is o n m e n t  n o t  e x c e e d in g  1 2  m o n t h s ,  o r  f i n e
• ,  •* , . *  . . . I e -  * -y. J P  ■» * * ' -V, fr M Q . .¡2 0*0$ \A.i £ ■ ?

n o t  e x c e e d i n g  / 5 0 0 , o r  b o t h .

The A c t  was r e v is e d  in  1886 and amended by C .  35 o f  1887, 

w h ich  exem pted "any woman o f  C hinese o r ig in  who is  the w ife  o f  

a p erson  n ot o f  C hinese o r i g i n " .  Such woman was deemed t o  be 

o f  the same n a t i o n a l i t y  as h er husband. The amending A ct 

fu r t h e r  p ro v id e d  that a p erson  o f  C hinese o r ig in  m ight pass 

through Canada by ra ilw a y  " in  t r a n s i t u *1 w ith ou t payment o f  the 

e n tr y  d u es. The passage had to  be made in  a ccord an ce  w ith  

s p e c ia l  r e g u la t io n s  made by the M in is te r  o f  Custom s. The 

ra ilw a y  company w hich u n d ertook  t o  t r a n s p o r t  any such p erson  

was made r e s p o n s ib le  f o r  k eep in g  him in  cu s to d y  d u rin g  the
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w h o le  J o u r n e y .  T h e  1 8 9 2  A m endm ent p r o v i d e d  f o r  th e  r e g i s t r a ­

t i o n  o f  C h in e s e  p e r s o n s  w ho w e re  l e a v i n g  C a n a d a  and in t e n d e d  

t o  r e t u r n .  The p e r s o n  s o  r e g i s t e r e d  o n  h i s  r e t u r n  w i t h i n  s i x  

m o n th s  w as e n t i t l e d  t o  r e c o v e r  th e  e n t r a n c e  d u t y  p a i d  b y  h im  

a s e c o n d  t i m e .  B u t  p e r s o n s  who l e f t  C a n a d a  u n d e r  th e  p r o v i ­

s i o n s  o f  t h e  r e p e a l e d  s e c t i o n ,  w h ic h  f i x e d  no  t im e  l i m i t  f o r  

th e  r e t u r n ,  m u s t  a l s o  r e t u r n  w i t h i n  s i x  m o n th s  f r o m  t h e  p a s s ­

i n g  o f  t h e  A c t .

4 1 .  Th e  A c t  o f  1 9 0 0 . -  The w o rd s  " C h i n e s e  im m ig r a n t "  

were u n d e r  t h i s  A c t  e x t e n d e d  to  m ean a n y  p e r s o n  o f  C h in e s e  

o r i g i n ,  i n c l u d i n g  o n e w h o se  f a t h e r  w as o f  C h in e s e  o r i g i n .  He 

w a s  to  p a y  / 1 0 0  o n  e n t e r i n g  C a n a d a  i r r e s p e c t i v e  o f  h i s  a l l e ­

g i a n c e .  B u t  c h i l d r e n  b o r n  i n  C a n a d a  o f  p a r e n t s  o f  C h in e s e  

o r i g i n  w e re  e x e m p t f r o m  p a y m e n t .  i n  a d d i t i o n ,  th e  e x e m p te d  

c l a s s e s  i n c l u d e d  m em bers o f  th e  d i p l o m a t i c  c o r p s  a n d  c o n s u l a r  

a g e n t s ,  m e r c h a n t s ,  t h e i r  w iv e s  a n d  c h i l d r e n ,  th e  w iv e s  a n d  

c h i l d r e n  o f  c le r g y m e n ,  t o u r i s t s ,  men o f  s c i e n c e ,  a n d  s t u d e n t s ,  

who s u b s t a n t i a t e d  t h e i r  s t a t u s  t o  th e  s a t i s f a c t i o n  o f  t h e  C o n ­

t r o l l e r ,  a n d  s u b j e c t  t o  th e  a p p r o v a l  o f  th e  M i n i s t e r .  C h in e s e  

w iv e s  o f  f o r e i g n e r s  a n d  t h e i r  c h i l d r e n  w e re  deem ed t o  b e  o f  

t h e  sam e n a t i o n a l i t y  a s  t h e  h u s b a n d  a n d  f a t h e r  r e s p e c t i v e l y .

A n y  r a i l w a y  c o m p a n y  w h ic h  u n d e r t o o k  t o  t r a n s p o r t  C h in e s e  

t h r o u g h  C a n a d a  a n d  f a i l e d  t o  c o m p ly  w i t h  th e  t r a n s i t  r e g u l a ­

t i o n s  o r  t o  t a k e  o u t  s u c h  p e r s o n  a t  th e  d e s i g n a t e d  p o r t  o f  e x i t ,  

w a s to  p a y  a p e n a l t y  o f  jf,2 0 0 •  P e r s o n s  r e g i s t e r e d  a s  l e a v i n g
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Canada with the intention of returning, on tholr return with­

in twelve months were entitled to the refund o f  the tax.

I n  t h e  o a a e  o f  F o n g  S o n g  t h e  C o u r t  h e l d  toy a m a j o r i t y  

t h a t  th e  c l a u s e  r e q u i r i n g  r e g i s t r a t i o n  o n  l e a v i n g  w as a  d i r e c ­

t i v e  p r o v i s i o n  m e r e l y ,  a n d  d i d  n o t  e x t e n d  t o  d e p r i v i n g  th e  

r e g u l a r l y  a d m it t e d  C h in e s e  o f  th e  s t a t u s  a c q u i r e d  toy d u e  co m ­

p l i a n c e  w i t h  th e  A c t .  A n  i s o l a t e d  a n d  p e r h a p s  i n a d v e r t e n t  

a c t  o f  d e p a r t u r e  f r o m  C a n a d a  w i t h o u t  g i v i n g  th e  r e q u i r e d  n o ­

t i c e  s h o u ld  n o t  toe h e l d  t o  toe a f o r f e i t u r e  o f  th e  r i g h t s  

a o q u i r e d . ^  F o n g  S o n g  e n t e r e d  C a n a d a  i n  1 9 0 1  a n d  d u l y  p a i d  

th e  t a x  im p o s e d  toy t h e  A c t .  i n  1 9 1 8  he w e n t  t o  B l a i n e  i n  t h e  

S t a t e  o f  Y < a s h in g t o n ,  U n it e d  s t a t e s ,  a n d  r e t u r n e d  a f t e r  t h r e e  

w e e k s .  He w as a r r e s t e d  a n d  c o n v i c t e d  u n d e r  s .  27  o f  l a n d i n g  

i n  C a n a d a  w it h o u t  p a y i n g  t h e  t a x .  H i s  c o u n s e l  c o n t e n d e d  t h a t  

h a v i n g  a c q u i r e d  a d o m i c i l e  i n  C a n a d a ,  t h e  a c c u s e d  w as a t  l i b e r ­

t y  t o  l e a v e  th e  c o u n t r y  a n d  r e t u r n  a s  h e  p le a s e d . T h e  o p i n i o n  

o f  t h e  m a j o r i t y  o f  t h e  C o u r t  w a s t h a t  toy g o i n g  t o  t h e  U n it e d  

S t a t e s ,  a  c o u n t r y  t o  w h ic h  h e  w a s  n o t  e n t i t l e d  t o  g o ,  a n d  r e ­

t u r n i n g  t h e r e f r o m ,  h e  d i d  n o t  " l a n d ’’ o r  " a t t e m p t  t o  la n d "  i n  

C a n a d a  w i t h o u t  p a y m e n t  o f  t h e  t a x  p a y a b le  u n d e r  t h e  A c t .  T h e  

a c c u s e d ,  h a v i n g  r e g u l a r l y  la n d e d  i n  C a n a d a ,  w as r i g h t l y  e n ­

t i t l e d  t o  toe i n  C a n a d a .  To  d e r o g a t e  f r o m  t h e  s t a t u s  so  a c ­

q u i r e d  t h e  C o u r t  d e em e d  a " g r e a t  i n v a s i o n  o f  r i g h t "  w h ic h  w o u ld  

" a f f r o n t  one i n  t h e  a p p l i c a t i o n  o f  t h e  r u l e  o f  n a t u r a l  j u s t i c e ,

( 1 )  K. v .  Fong Song (1 9 1 9 ) ,  45 .  D .C .R . 78.
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tlia p r e s e r v a t io n  o f  t r u e  i n t e r n a t i o n a l  r e l a t i o n s  and the o b ­

s e r v a n c e  o f  i n t e r n a t i o n a l  l a w . "

(T h e  d i s s e n t i n g  j u d g e s ,  i n c l u d i n g  th e  c h i e f  J u s t i o e ,  h e l d  

t h e  v ie w  t h a t  t h e  w o rd  " l a n d s "  w a s u s e d  p o p u l a r l y  i n  m any 

s e n s e s  a n d  am ong o t h e r s  i n  t h e  s e n s e  o f  " a r r i v e s " .  I t  w as n o t  

to  b e  r e s t r i c t e d  i n  i t s  m e a n in g  t o  t h o  l a n d i n g  f r o m  a  s h i p ,  

b u t  i n c l u d e d  e n t e r i n g  i n  a n y  o t h e r  w a y .  T h e  A c t  w as c l e a r l y  

a im e d  a t  t h e  r e s t r i c t i o n  o f  C h in e s e  i m m ig r a t io n  i n t o  C a n a d a  by 

a n y  m ean s o f  c o n v e y a n c e .  " L a n d s ” t h e r e f o r e  s h o u ld  i n c l u d e  

" e n t e r s "  o r  " a r r i v e s "  i n  C a n a d a  f r o m  a  p l a c e  o u t s i d e  C a n a d a ,  

a n d  t h e  a c c u s e d  w as p r o p e r l y  c o n v i c t e d  o f  h a v i n g  la n d e d  I n  

C a n a d a  w i t h o u t  c o m p ly in g  w i t h  t h e  A c t .  Th e  l e a r n e d  ju d g e s  

a g r e e d  t h a t  th e  l e a v i n g  o f  C a n a d a  w i t h o u t  r e p o r t i n g  u n d e r  s .  2 0  

d i d  n o t  c e r t a i n l y  c o n s t i t u t e  a n  o f f e n c e ,  b u t  w e n t  on t o  a r g u e  

t h a t  t h e  e f f e c t  o f  h i s  n o t  s o  r e g i s t e r i n g  w as t h a t  h e  b e cam e  

s u b j e c t  t o  th e  p r o v i s i o n s  o f  s . 27  o n  h i s  r e t u r n . )

H a r d s h i p s  w e re  a l s o  e x p e r i e n c e d  b y  C h in e s e  p a s s e n g e r s  who 

t r a v e l l e d  t h r o u g h  C a n a d a  i n  t r a n s i t .  The C a n a d ia n  p a c i f i c  

K a i l w a y  C o m p a n y , a c t i n g  u n d e r  th e  t h r e a t  o f  h e a v y  p e n a l t i e s ,  

k e p t  C h in e s e  a s  p r i s o n e r s .  s u c h  d e t e n t i o n  b y  t h e  C o m p an y w a s 

h e l d  b y  th e  C o u r t  t o  b e  j u s t i f i e d ,  f o r  t h e  C o m p a n y  w a s  u n d e r  a  

s t a t u t o r y  o b l i g a t i o n  t o  d e p o r t  f r o m  C a n a d a  b o n d e d  C h in e s e  p a s ­

s e n g e r s  b r o u g h t  I n  b y  i t  f o r  e n t r y  t o  t h e  U n i t e d  S t a t e s  w h e n  

e n t r y  w a s r e f u s e d  t h e r e .  ^  T h e  C o u r t  a l s o  h e l d  t h a t  a C h in e s e

( 1 )  i n  r e  Lee San (1 9 0 4 ) ,  1q . 3 .C .  270.
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p a s s i n g  t h r o u g h  C a n a d a  i n  b o n d  i n  th e  c u s t o d y  o f  a t r a n s p o r t a ­

t i o n  c o m p a n y , wa9 n o t  a l lo w e d  t o  c h a n g e  h i s  d e s t i n a t i o n  t o  a n y  

p l a c e  o t h e r  t h a n  t h a t  f o r  w h ic h  he h a d  f i r s t  c o n t r a c t e d ,  a l ­

t h o u g h  b o t h  d e s t i n a t i o n s  w e re  b e y o n d  t h e  l i m i t s  o f  C a n a d a . ^  

N o r  h a d  he th e  r i g h t  t o  b e  l i b e r a t e d  o n  h a b e a s  c o r p u s  i n  C a n a ­

d a  w h e n  he w a s r e f u s e d  b y  t h e  A m e r ic a n  a u t h o r i t i e s  t h e  r i g h t  

o f  e n t r y  i n t o  t h e  U n i t e d  S t a t e s .  '

4 2 .  T h e  A c t  o f  1903 a n d  i t s  A m e n d m e n ts . -  The A c t  

r a i s e d  th e  t a x  t o  /5 0 0 , t u t  r e t a i n e d  o t h e r  p r o v i s i o n s .  I t  

w as r e v i s e d  a s  C .  95 o f  1906. Th e  C o u r t  f o r  t h e  f i r s t  t im e  

r u l e d  t h a t  a C h in a m a n  n o t  o f  t h e  c l a s s  a b s o l u t e l y  p r o h i b i t e d  

f r o m  e n t e r i n g  C a n a d a  a n d  n o t  g u i l t y  o f  p e r s o n a t i o n  o r  o t h e r  

f r a u d s ,  who e n t e r e d  C a n a d a  w i t h o u t  p a y i n g  t h e  e n t r y  t a x ,  w as 

n o t  g u i l t y  o f  a n  I n d i c t a b l e  o f f e n c e .  S e c t i o n  30 o f  t h e  A c t ,  

w h ic h  d e c l a r e d  t h a t  e v e r y  p e r s o n  who v i o l a t e d  a n y  p r o v i s i o n  

f o r  w h ic h  n o  s p e c i a l  p u n is h m e n t  w as p r o v i d e d ,  s h o u l d  b e  g u i l t y  

o f  a n  i n d i c t a b l e  o f f e n c e ,  h a d  n o t  t h e  e f f e c t  o f  m a k in g  th e  

e n t r y  a " v i o l a t i o n "  o f  t h e  A c t  i n  t h e  a b s e n c e  o f  a n  e x p r e s s  

e n a c t m e n t  p r o h i b i t i n g  e n t r y  w i t h o u t  p a y m e n t  o f  t h e  t a x .  Sam 

S h a k ,  w ho h a d  b e e n  c o n v i o t e d  b y  a C o u n t y  C o u r t  o f  e n te r in g  

C a n a d a  w i t h o u t  p a y i n g  t h e  t a x ,  w as h e l d  b y  t h e  s u p e r i o r  C o u r t  1

(1 )  in  r e  Wing Toy (1 9 0 4 ) , 13 B .C . 172 .

( 2 ) chew v . The Canadian P a c i f i c  R ailw ay Company 5
Q u e . 4 5 3 .
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t o  be e n t i t l e d  t o  d i s c h a r g e ,  a n d  th e  o r i g i n a l  c o n v i c t i o n  w as 

q u a s h e d . ^  ^

T h e  A c t  w as t h e n  a m e n d e d  i n  1 9 0 8 ,  im p o s in g  p e n a l t i e s  e x ­

p r e s s l y  u p o n  C h in e s e  p e r s o n s  who la n d e d  w i t h o u t  p a y m e n t o f  

th e  t a x ,  o r  e v a d e d  a n y  p r o v i s i o n s  r e l a t i n g  t o  t h e  p a y m e n t o f  

t a x ,  o r  m ade u s e  o f  f o r g e d  o r  f r a u d u l e n t  c e r t i f i c a t e s  o r  c e r ­

t i f i c a t e s  i s s u e d  t o  o t h e r  p e r s o n s .  The p e n a l t y  w as now t o  

b e  d e p o r t a t i o n ,  i n  a d d i t i o n  t o  f i n e  o r  im p r is o n m e n t .  T h e  d e - t 

p o r t e d  p e r s o n  w as t o  be c a r r i e d  to  th e  p o r t  f r o m  w h ic h  he 

e n t e r e d  C a n a d a .  A n o t h e r  i n t e r e s t i n g  c a s e  r e s u l t e d  f r o m  t h i s  

p r o v i s i o n .  A woman o f  C h in e s e  o r i g i n  e n t e r e d  C a n a d a  f r o m  

t h e  U n i t e d  S t a t e s ,  w h e re  s h e  h a d  l i v e d  f o r  f o u r - t e e n  y e a r s .

S h e  w as c o n v i c t e d  o f  e n t e r i n g  C a n a d a  w i t h o u t  p a y m e n t o f  th e  

t a x ,  a n d  i n  p u r s u a n c e  o f  t h e  A c t  s h e  w as o r d e r e d  t o  b e  d e p o r t e d .  

T h e  A m e r ic a n  a u t h o r i t i e s  r e f u s e d  t o  r e c e i v e  h e r  a n d  t h e  im m i­

g r a t i o n  o f f i c i a l s  p r o p o s e d  t o  d e p o r t  h e r  t o  C h i n a .  T h i s  w as 

a p p a r e n t l y  c o n t r a r y  t o  th e  s t a t u t o r y  p r o v i s i o n .  T h e  C o u r t  

h e l d  t h s t  t h e r e  w as n o  p o w e r u n d e r  t h e  A c t  to  d e p o r t  t o  a

( 2 )
c o u n t r y  o t h e r  t h a n  t h a t  f r o m  w h ic h  th e  im m ig r a n t  e n t e r e d . '  '

T h i s  w a s remedied in 1 9 2 3 ,  when p o w e r w a s  given t o  s e n d  a r e ­

jected Chinese immigrant to the p l a c e  w h e n c e  he came o r  t o  the 

country of his birth o r  c it iz e n s h ip .^

( 1 )  T h e  K i n g  v .  Sam  S h a k  ( 1 9 0 7 ) ,  4 E . L . R .  3 8 1 .

( 2 )  i n  r e  W ong S h e e  ( 1 9 2 1 ) ,  3 0  B . C .  7 0 .

(3 )  S . 16 , C . 38 , 1923.



193.

T h e  r e g u l a t i o n s  d e a l i n g  w i t h  th e  e x e m p t io n  o f  s t u d e n t s  

w e re  m ade s t r i c t e r  b y  t h i s  A c t .  U n d e r  t h e  p r i n c i p a l  A c t ,  

s t u d e n t s  w ho w e re  u n a b le  t o  p r o d u c e  t h e  r e q u i s i t e  c e r t i f i c a t e  

o n  e n t r y ,  w e re  e n t i t l e d  t o  a r e f u n d  o f  t h e  t a x  o n  t h e  p r o d u c ­

t i o n  w i t h i n  e i g h t e e n  m o n th s  f r o m  t h e  d a t e  o f  t h e i r  a r r i v a l  o f  

c e r t i f i c a t e s  f r o m  t e a c h e r s  i n  a n y  s c h o o l  o r  c o l l e g e  s h o w in g  

t h a t  t h e y  h a d  b e e n  b o n a  f i d e  s t u d e n t s  f o r  a t  l e a s t  one y e a r .  

T h i s  w a s am e n d e d  s o  t h a t  a s t u d e n t  o f  C h in e s e  o r i g i n ,  i n  o r d e r  

t o  h a v e  h i s  t a x  r e f u n d e d ,  h a d .  o n  f i r s t  e n t e r i n g  C a n a d a ,  t o  

p r o v e  h i s  s t a t u s  a s  a s t u d e n t  to  t h e  s a t i s f a c t i o n  o f  t h e  C o n ­

t r o l l e r  b y  s h o w in g  t h a t  he w a s e n t e r i n g  C a n a d a  to  s e c u r e  

h i g h e r  e d u c a t i o n  i n  one o f  t h e  a p p r o v e d  u n i v e r s i t i e s  o r  som e 

o t h e r  e d u c a t i o n a l  i n s t i t u t i o n ,  a n d  a f t e r w a r d s  t o  f u r n i s h  s a t i s ­

f a c t o r y  p r o o f  t h a t  he h a d  b e e n  a b o n a  f i d e  s t u d e n t  i n  s u c h  

u n i v e r s i t y  f o r  a t  l e a s t  one y e a r .

The Amending A ct o f  1917 exempted clergym en from  ta x a t io n ; 

( t h e ir  w ives and c h i ld r e n  had a lre a d y  been exem pted by  the 

A ct  o f  1 9 0 0 ) . S tudents com ing to  Canada f o r  the purpose o f  

s e c u r in g  a "h ig h e r  e d u ca tio n  in  any Canadian c o l l e g e  o r  u n i­

v e r s i t y  or o th e r  e d u ca t io n a l i n s t i t u t i o n  approved by  the M in is ­

t e r " ,  were a l s o  exem pted . Any person  ad m itted  as exempt from  

the ta x , who ceased  to  b e lo n g  to  one o f  the exempt c l a s s e s ,  

was re q u ire d  to  pay the tax  o f  /5 0 0 .  I f  he r e fu s e d  or  f a i l e d  

to  pay the ta x , he w ould be d e p o r te d . Any p erson  who was 

b e l ie v e d  to  be i l l e g a l l y  in  Canada might be apprehended w ith ­

o u t a w arrant and charged  b e fo r e  a m a g is t r a te . He was to  be 

d e p o rte d  u n less  he c o u ld  prove h is  r i # i t  to  be in  the c o u n tr y .
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The Amendment (s . 7 B ) provided a special procedure for 

the deportation of Chinese persons which differed from the 

procedure prescribed under the general Immigration Act. A 

Chinese Immigrant could now plead, before deportation proceed­

ings, that he was entitled to be tried under the provisions o f  

the Chinese Immigration Act. This gave rise to the q u e s t i o n  

of precedence and applicability of the tv/o Immigration Acts.

U n d e r  s . 7 9  o f  t h e  I m m i g r a t io n  A c t  C .  2 7  o f  1 9 1 0 ,  a l l  

p r o v i s i o n s  o f  t h e  A c t  n o t  r e p u g n a n t  t o  t h e  C h in e s e  I m m i g r a t io n  

A c t  w e re  a p p l i c a b l e  t o  p e r s o n s  o f  C h in e s e  o r i g i n  a s  w e l l  a s  t o  

o t h e r  p e r s o n s .  S e c t i o n  23 o f  t h e  A c t  d e p r i v e d  a l l  c o u r t s ,  

ju d g e s  o r  o f f i c e r s  o f  t h e  p o w e r to  r e v i e w ,  q u a s h ,  r e v e r s e ,  r e ­

s t r a i n  o r  o t h e r w is e  i n t e r f e r e  w i t h  a n y  p r o c e e d i n g ,  d e c i s i o n  o r  

o r d e r  o f  th e  M i n i s t e r ,  o r  o f  a n y  B o a r d  o f  I n q u i r y ,  r e l a t i n g  to  

th e  d e t e n t i o n  o r  d e p o r t a t i o n  o f  a n y  r e j e c t e d  im m ig r a n t  o n  a n y  

g r o u n d  w h a t s o e v e r  u n l e s s  s u c h  p e r s o n  wa9 a C a n a d ia n  c i t i z e n  o r  

h a d  C a n a d ia n  d o m i c i l e .  N ow , c o u l d  a C h in e s e  b e  d e p o r t e d  

f o r t h w i t h  b y  a B o a r d  o f  I n q u i r y  u n d e r  th e  g e n e r a l  A c t ,  o r  w as 

h e  e n t i t l e d  t o  a  j u d i c i a l  r e v ie w  o f  h i s  c a s e ,  a s  p r o v id e d  b y  

t h e  s p e c i a l  A c t  g o v e r n i n g  C h in e s e  im m ig r a t io n ?  I n  t h e  c a s e  

o f  J e n  J a n g  H ow . i t  w as h e ld  t h a t  th e  p o s i t i o n  o f  a p e r s o n  a l ­

r e a d y  i n  C a n a d a  w as d i f f e r e n t  f r o m  t h a t  o f  one s e e k i n g  a d m is ­

s i o n .  Th e  d e p o r t a t i o n  p r o c e d u r e  u n d e r  t h e  I m m i g r a t i o n  A c t  h a d  

n o  a p p l i c a t i o n  t o  C h in e s e  p e r s o n s ,  f o r  w h o s e  e x p u l s i o n  s p e c i a l  

p r o c e d u r e  h a d  b e e n  p r o v i d e d  b y  t h e  O h in e s e  I m m i g r a t i o n  A c t .

T h e  h i s t o r y  o f  t h i s  c a s e  i s  w o r t h y  o f  s e t t i n g  o u t  a t  som e 

l e n g t h .  J e n ,  r e p r e s e n t i n g  h i m s e l f  t o  b e  a  s t u d e n t ,  w a s , u p o n



p a y m e n t  o f  th e  s t a t u t o r y  d u e s ,  a l l o w e d  t o  e n t e r  C a n a d a .  S u b ­

s e q u e n t l y ,  he  w as f o u n d  w o r k in g  i n  a r e s t a u r a n t ,  w a s a r r e s t e d ,  

a n d  a f t e r  a  h e a r i n g  b e f o r e  a B o a r d  o f  i n q u i r y  u n d e r  a .  3 3 ( 7 )  

o f  t h e  I m m i g r a t io n  A c t ,  he  w a s  o r d e r e d  t o  b e  d e p o r t e d  a s  a 

l a b o u r e r  n o t  e n t i t l e d  t o  e n t e r  C a n a d a  a t  t h a t  t im e  u n d e r  a n  

O r d e r - i n - C o u n c i l  ( P . C .  1 1 8 3 ) .  J e n  a p p l i e d  t o  a  c o u r t  o f  

f i r s t  i n s t a n c e ,  w h ic h  d e c i d e d  t h a t  th e  C h in e s e  I m m i g r a t i o n  A o t  

w as n o t  a  c o d e  g o v e r n i n g  t h e  e n t r y  o f  C h in e s e  i n t o  C a n a d a ,  b u t  

w a s  a n  A c t  im p o s in g  a d d i t i o n a l  c o n d i t i o n s  u p o n  p e r s o n s  o f  C h i ­

n e s e  o r i g i n  e n t e r i n g  C a n a d a ,  o v e r  a n d  a b o v e  t h e  c o n d i t i o n s  r e ­

q u i r e d  o f  a l l  i m m i g r a n t s , w h ic h  c o n d i t i o n s  w e re  c o n t a i n e d  i n  

t h e  I m m i g r a t i o n  A c t .  I n  f a c t ,  th e  C o u r t  d e c l a r e d ,  i t  w a s p u t  

b e y o n d  q u e s t i o n  b y  s . 7 9  o f  th e  I m m i g r a t io n  A c t .  T h u s  i t  

h e l d  t h a t  a C h in e s e  p e r s o n  m ay b e  d e p o r t e d  u n d e r  t h e  g e n e r a l  

A c t .  Th e  B o a r d  o f  I n q u i r y  h a v i n g  j u r i s d i c t i o n ,  i t  w a s n o t  

o p e n  t o  t h e  C o u r t  t o  r e v i e w  t h e  p r o c e e d i n g s . ^  On a p p e a l  

t h e  C o u r t  r e v e r s e d  t h e  d e c i s i o n  f o r  th e  r e a s o n  t h a t  t h e  C h in e s e  

i m m i g r a t i o n  A c t ^ 2 ) h a d  p r o v id e d  a  c l e a r  p r o c e d u r e  f o r  d e p o r t a ­

t i o n  o f  a p e r s o n  o f  C h in e s e  o r i g i n ,  a n d  t h a t  t h e  r e p u g n a n c y  

c l a u s e  i n  t h e  I m m i g r a t io n  A o t  d i s e n t i t l e d  t h e  im m i g r a t i o n  a u ­

t h o r i t i e s  f r o m  i n v o k i n g  th e  p r o c e d u r e  u n d e r  t h a t  A c t  a g a i n s t  

a C h in e s e  p e r s o n  w ho h a d  g a i n e d  a d m i s s i o n  i n t o  C a n a d a  T h e
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( 1 )  i n  r e  J e n  J a n g  How ( ' ■ > '< ) ) ,  2 K . ' s . R .  8 4 4 .

( 2 )  S . 7 B ;  C .  7 ,  1 9 1 7 .

( 3 )  m  r e  J e n  J a n g  How ( 1 9 1 9 ) ,  27  B . C .  2 9 4 .
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a p p e l l a n t  t h e r e f o r e  h a d  a r i g i t  t o  a j u d i c i a l  i n q u i r y  u n d e r  

t h e  C h in e s e  I m m i g r a t io n  A c t ,  a n d  t o  b e  t r i e d  b e f o r e  a m a g i s ­

t r a t e .  Th e  s p e c i a l  A c t  w as to  p r e v a i l  o v e r  th e  g e n e r a l  A c t :  

" t h e  a p p e l l a n t  h a v i n g  g a i n e d  a d m is s io n  t o  C a n a d a  u n d e r  th e  

C h i n e s e  I m m i g r a t io n  A c t ” , t h e  a rg u m e n t  r u n s ,  ” c a n  b e  d e p o r t e d ,  

i f  a t  a l l ,  o n l y  u n d e r  i t s  p r o v i s i o n s .  Th e  A c t  p r o v i d e s  c l e a r  

a n d  e x p l i c i t  p r o c e d u r e  f o r  d e p o r t i n g  a p e r s o n  o f  C h in e s e  o r i g i n  

w ho m ay be l a w f u l l y  i n  C a n a d a .  T h a t  p r o c e d u r e  i s  q u i t e  d i f ­

f e r e n t  t o  t h a t  in v o k e d  i n  t h i s  c a s e ,  f o u n d e d  a s  th e  l a t t e r  i s  

o n  t h e  p r o v i s i o n s  o f  th e  I m m i g r a t io n  A c t ,  w h ic h  b y  s .  79 i s  

o n l y  t o  a p p l y  t o  C h in e s e  i m m i g r a t i o n  w hen n o t  r e p u g n a n t  t o  th e  

p r o v i s i o n s  o f  t h e  C h in e s e  I m m i g r a t io n  A c t . ”

T h e  1921 A m endm ent A c t ,  c .  2 1 ,  m ade t h e  d e c i s i o n  o f  th e  

M i n i s t e r  a s  t o  c l a i m s  o f  e x e m p t  c l a s s e s  e n t e r i n g  C a n a d a  f o r  

e x e m p t io n  f r o m  t h e  t a x  " f i n a l  a n d  c o n c l u s i v e ” , w h i l e ,  u n d e r  

t h e  o r i g i n a l  A c t ,  a s s i s t a n c e  a n d  i n t e r v e n t i o n  m ig h t  h a v e  b e e n  

o b t a in e d  f r o m  t h e  c o u r t s .  Th e  B o a r d  o f  I n q u i r y ,  a p p o in t e d

u n d e r  th e  I m m i g r a t i o n  A c t  o f  1910, w a s g i v e n  t h e  p o w e r to  d e ­

p o r t  C h in e s e  f o u n d  t o  b e  i l l e g a l l y  i n  C a n a d a .  T h e  p o s i t i o n  

o f  C h in e s e  b e f o r e  b o t h  a d m i s s i o n  and d e p o r t a t i o n  p r o c e e d i n g s  

w a s  now a s s i m i l a t e d .  T h e y  cam e u n d e r  t h e  p r o v i s i o n s  o f  t h e  

g e n e r a l  A c t ,  w h ic h  i n  b o t h  i n s t a n c e s  w e re  n o t  r e p u g n a n t  t o  t h e  

A c t  g o v e r n i n g  C h in e s e  i m m i g r a t i o n .  Th e  d e f i n i t i o n s  o f  p r o ­

h i b i t e d  p e r s o n a  i n  t h e  I m m i g r a t io n  A c t  w e re  a l s o  m ade a p p l i c ­

a b l e  t o  th e  a d m is s io n  o f  C h i n e s e .  A C h in e s e  p e r s o n  r e g i s t e r e d

(1) in re  Lee Him (1905), 15 b .C. 163.
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a s  l e a v i n g  C a n a d a  w i t h  t h e  i n t e n t i o n  o f  r e t u r n i n g  w a s t o  h a v e  

h i s  t a x  r e f u n d e d  i f  h e  r e t u r n e d  w i t h i n  tw o y e a r s .  B u t  a n  u n ­

r e g i s t e r e d  p e r s o n  w o u ld  be s u b j e c t  on h i s  r e t u r n  t o  th e  t a x  o f  

/ 5 0 0  a s  i n  t h e  c a s e  o f  a  f i r s t  a r r i v a l .

A c a s e  w as s o o n  f i l e d  to  i n t e r p r e t  th e  am en d ed  A c t .  I n  

a h a b e a s  c o r p u s  p r o c e e d i n g  i t  w as c o n t e n d e d  t h a t  th e  a p p l i c a n t  

s e e k i n g  a d m i s s i o n  t o  C a n a d a  and b e i n g  a C h i n e s e ,  w a s n o t  i n  

th e  sam e p o s i t i o n  a s  a n y  o t h e r  p a r t y .  I n  o t h e r  w o r d s ,  th e  

C h in e s e  I m m i g r a t io n  A c t  o f  1 9 0 6  g a v e  s u c h  a p p l i c a n t  a n  a d v a n ­

t a g e  o v e r  o t h e r  im m ig r a n t s .  He s h o u ld  b e  e n t i t l e d  t o  t h e  p r o ­

t e c t i o n  o f  th e  c o u r t s  a g a i n s t  a r b i t r a r y  d e c  i s  i o n s .  B u t

t h e  C o u r t  r u l e d  o t h e r w i s e .  i n  d e l i v e r i n g  th e  ju d g m e n t  J u d g e  

M a c d o n a ld  r u l e d  t h a t  i f  t h e  C h in e s e  I m m i g r a t io n  A c t  w e re  t o  

b e  c o n s i d e r e d  a s  th e  o n l y  c o d e  o r  s t a t u t e  g o v e r n i n g  e n t r y  o f  

p e r s o n s  o f  C h in e s e  o r i g i n ,  i t  h a r d l y  n e e d e d  t o  b e  m e n t io n e d  t o  

sh o w  t h e  p o s i t i o n  i n  w h ic h  m a t t e r s  w o u ld  s t a n d .  T h e  g e n e r a l  

I m m i g r a t i o n  A c t ,  h o w e v e r ,  a l s o  a p p l i e d  t o  t h e  c a s e ,  a n d  s .  7 

o f  th e  C h in e s e  I m m i g r a t i o n  A c t ,  1 9 0 6 ,  h a d  b o o n  am ended  b y  th e  

9 t a t u t o  o f  1 9 2 1 ,  e m p o w e r in g  th e  B o a r d  o f  I n q u i r y  t o  o r d e r  d e ­

p o r t a t i o n ,  s o  t h a t  n o  d i s t i n c t i o n  now e x i s t e d  b e tw e e n  t h e  

e n t r y  o f  a  C h in e s e  p e r s o n  a n d  o f  a n y  o t h e r  p e r s o n  s e e k i n g  to  

la n d  i n  C a n a d a .  He a d m it t e d  t h a t  t h e r e  m ig h t  b e  som e s t r e n g t h  

i n  t h e  c l a i m  o f  a  p a r t y  who h a d  b e e n  a d m it t e d  t o  C a n a d a  u n d e r  

t h e  C h in e s e  I m m i g r a t io n  A c t  t o  in v o k e  i t s  p r o v i s i o n s  a s  a

(1) in re Wong Sit git (1921), 61 D.L.R. 475.
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p r o t e c t i o n ,  b u t .  w h i l e  s e e k i n g  a d m i s s i o n  a t  th e  f r o n t i e r ,  a l l  

I m m ig r a n t s  w e re  i n  th e  sam e p o s i t i o n .  T h e y  a l l  cam e w i t h i n  

t h e  p r o v i s i o n s  o f  t h e  I m m i g r a t io n  A c t ,  a n d  s .  25  o f  t h a t  A c t  

p r e v e n t e d  t h e  C o u r t  f r o m  r e v i e w i n g ,  c o n s t r a i n i n g  o r  o t h e r w is e  

i n t e r f e r i n g  w i t h  th e  d e o i s i o n  t h a t  m ig n t  b e  m ade b y  a B o a r d  

o f  i n q u i r y  c o n c e r n in g  th e  a p p l i c a t i o n  o f  a n y  p e r s o n  t o  e n t e r

Canada.

I t  w as e s t a b l i s h e d ,  h o w e v e r ,  t h a t  th e  C o u r t  m ay i n t e r f e r e  

w i t h  t h e  d e c i s i o n  o r  o r d e r  o f  th e  B o a r d  o f  I n q u i r y  i f  t h e  

B o a r d  h a d  n o t  a c t e d  j u d i c i a l l y ,  b u t  m e r e ly  o n  i n s t r u c t i o n s  f r o m  

O t t a w a ,  i n  o r d e r i n g  th e  d e p o r t a t i o n  o f  a  C h i n e s e .  T h e  C o u r t  

w o u ld  b e  b o u n d  t o  g r a n t  an  a p p l i c a t i o n  f o r  a  w r i t  o f  h a b e a s  

o o r p u s  i n  s u c h  c a s e s .  B u t  w h en  th e  B o a r d  g a v e  e v i d e n c e  t o  

sh o w  t h a t  t h e y  d i d  p e r f o r m  t h e i r  f u n c t i o n s  i n  a j u d i c i a l  m a n n e r , 

a n d  t h a t  a t  a n y  r a t e  t h e y  w e re  n o t  i n f l u e n c e d  b y  a n y  d i r e c t i o n s  

f r o m  O t t a w a ,  t h e  C o u r t  w o u ld  n o t  h o ld  i n  t h e  a b s e n c e  o f  e v i ­

d e n c e  t o  c o n t r a d i c t  th e m  t h a t  t h e y  h a d  n o t  a c t e d  j u d i c i a l l y .  ^ )

T h e  c o u r t s ,  t h e n ,  w e re  d e p r i v e d  o f  t h e  j u r i s d i c t i o n  t o  

r e v ie w  o r  i n t e r f e r e  w i t h  a n y  d e c i s i o n s  o f  t h e  M i n i s t e r  o r  o f  

t h e  B o a r d  o f  I n q u i r y  u n l e s s  th e  p e r s o n  c o n c e r n e d  w a s a C a n a d ia n  

c i t i z e n  o r  h a d  a C a n a d ia n  d o m i c i l e .  T h e  te rm  " C a n a d ia n  c i t i ­

z e n "  a s  d e f i n e d  b y  t h e  g e n e r a l  A c t  m ean s ( 1 )  a p e r s o n  b o r n  i n  

C a n a d a ,  ( i i )  a  B r i t i s h  s u b j e c t  w ho h a s  a  C a n a d ia n  d o m i c i l e ,  1

(1 )  in  re  Jung Y lng (1 9 2 1 ) ,  3 W.W.R. 194 .
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a n d  ( i l l )  a p a r s o n  n a t u r a l i s e d  u n d e r  th e  la w s  o f  C a n a d a .  " D o ­

m i c i l e "  i s  t h e  p l a c e  i n  w h ic h  a p e r s o n  h a s  h i s  p r e s e n t  h o m e, 

o r  i n  w h ic h  h e  r e s i d e s ,  o r  t o  w h i c h  ho t r a v e l s  a s  h i 3  p l a c e  o f  

p r o s o n t  p e r m a n e n t  a b o d e  a n d  n o t  f o r  a m e re  s p e c i a l  o r  t e m p o r a r y  

p u r p o s e .  C a n a d ia n  d o m i c i l e  m ay b e  a c q u i r e d  b y  a p e r s o n  h a v i n g  

h i s  d o m i c i l e  f o r  a t  l e a s t  t h r e e  y e a r s  i n  C a n a d a . A B r i t i s h  

s u b j e c t  a c q u i r i n g  C a n a d ia n  c i t i z e n s h i p  b y  r e s i d e n c e  o r  n a t u r a ­

l i s a t i o n  i n  C a n a d a ,  w i l l  l o s e  h i s  c i t i z e n s h i p  b y  r e s i d i n g  o u t ­

s i d e  C a n a d a  f o r  one y e a r  o r  m ore an d  w i l l  b e  d e n ie d  r e - a d m is s io n  

i n t o  C a n a d a .  F u r t h e r m o r e ,  s u c h  d o m i c i l e  g i v e s  o n l y  a  p e r s o n a l  

r i g h t ,  a n d  t h e  d o m i c i l e  a c q u i r e d  b y ,  e . g . , a C h in e s e  f a t h e r  

c a n n o t  be a p p r o p r i a t e d  t o  h i s  s o n .  In t h e  c a s e  o f  W ong S u s y  

M o n g ^ ^  th e  B o a r d  o f  I n q u i r y  r e f u s e d  t o  a d m it  a C h in e s e  b o y  

t w e lv e  y e a r s  o f  a g e  w h o se  f a t h e r  w as a d o m i c i l e d  m e r c h a n t  i n  

C a n a d a .  T h e  B o a r d  o r d e r e d  h im  t o  b e  d e p o r t e d  a s  a  p r o h i b i t e d  

im m ig r a n t  u n d e r  P .C . 1202, 1919, p r o h i b i t i n g  th e  l a n d i n g  i n  

C a n a d a  a t  th e  p o r t s  o f  B r i t i s h  C o lu m b ia  s k i l l e d  a n d  u n s k i l l e d  

l a b o u r e r s , a  r e n e w a l  o f  t h e  O r d e r - i n - C o u n c i l  o f  8 D e c e m b e r , 

1913 . Th e  S u p re m e  C o u r t  d e c l i n e d  t o  r e v ie w  th e  o r d e r  o f  t h e  

B o a r d ,  h o l d i n g  t h a t  i t  h a s  no  s u c h  r i g h t ,  f o r  d o m i c i l e  c o n f e r ­

r e d  o n l y  a p e r s o n a l  r i g h t  a n d  t h e  d o m i c i l e  a c q u i r e d  b y  t h e  

f a t h e r  c o u ld  n o t  b e  a p p r o p r i a t e d  t o  h i s  m in o r  s o n  w ho l i v e d  a l l  

h i s  l i f e  i n  C h i n a .  1

(1 )  im m i g r a t i o n  A c t ,  1910, s .  2 (d )  a n d  ( f ) .  flow  i n  o r d e r  to  
acquire Canadian domicile a person m u s t  h a v e  h i s  d o m i c i l e  i n  
C a n a d a  f o r  a t  l e a s t  f i v e  y e a r s .

(2) (1921), 61 D.L.R. 351.
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4 3 . T h a  C h in e s e  I m m i g r a t io n  Actf 1 9 2 5 . -  T h i s  Act, 

t h o u g h  r e t a i n i n g  m an y p r o v i s i o n s  o f  th e  r e p e a l e d  A c t ,  h a s  e f ­

fected s i g n i f i c a n t  c h a n g e s  i n  th e  p o s i t i o n  o f  t h e  C h i n e s e .

T h e  e n t r y  i n t o  C a n a d a  o f  p e r s o n s  o f  C h in e s e  o r i g i n  o r  d e s c e n t ,  

i r r e s p e c t i v e  o f  a l l e g i a n c e  o r  c i t i z e n s h i p ,  i s  now c o n f i n e d  t o  

( a )  m em bers o f  th e  d i p l o m a t i c  c o r p s  o r  c o n s u l a r  a g e n t s ,  ( b )  

c h i l d r e n  b o r n  i n  C a n a d a  o f  p a r e n t s  o f  C h in e s e  r a c e  o r  d e s c e n t ,  

a n d  ( c )  m e r c h a n t s  a s  d e f i n e d  b y  t h e  r e g u l a t i o n  a n d  s t u d e n t s  

c o m in g  f o r  t h e  p u r p o s e  o f  a t t e n d a n t  a t  a n y  C a n a d ia n  u n i v e r s i t y  

o r  c o l l e g e  ( s .  5 ) .  B u t, a  p e r s o n  s h a l l  n o t  b e  deem ed t o  b e  

o f  C h in e s e  o r i g i n  o r  d e s c e n t  m e r e ly  b e c a u s e  h i s  m o t h e r  o r  h i s  

f e m a le  a n c e s t o r s  a r e  o r  w e re  o f  C h in e s e  o r i g i n  o r  d e s c e n t  ( s .  

2 ( e ) ) .  M e r c h a n t s  and s t u d e n t s  m u s t  s u b s t a n t i a t e  t h e i r  s t a t u s  

t o  t h e  s a t i s f a c t i o n  o f  t h e  C o n t r o l l e r ,  s u b j e c t  t o  t h e  approval 

o f  t h e  M i n i s t e r ,  w h o se  d e c i s i o n  s h a l l  b a  f i n a l  a n d  c o n c l u s i v e .  

A l l  C h in e s e  o t h e r  t h a n  th e  c l a s s e s  m e n t io n e d  i n  ( a )  a n d  ( b )  

a n d  t h o s e  p e r s o n s  who h a v e  r e g i s t e r e d  f o r  a t e m p o r a r y  a b s e n c e ,  

c a n  e n t e r  C a n a d a  o n l y  a t  th e  p o r t s  o f  V a n c o u v e r  ( s .  7 ) .  T h e  

n u m b e r o f  C h in e s e  t o  be c a r r i e d  o n  e a c h  s h i p  i s  l i m i t e d  t o  one 

f o r  e v e r y  2 5 0  t o n s  o f  th e  s h i p ' s  t o n n a g e  ( s .  1 9 ) .  P e r s o n s  

o v e r  15  y e a r s  o f  a g e ,  p h y s i c a l l y  c a p a b le  o f  r e a d i n g ,  who c a n ­

n o t  r e a d  th e  E n g l i s h  o r  t h e  F r e n c h  la n g u a g e  o r  3ome o t h e r  

la n g u a g e  o r  d i a l e c t  a r e  am ong th e  p r o h i b i t e d  c l a s s e s  (a. 8 ( n ) ) .

An appeal against the decision of the Controller may be taken  
to the Minister within 48 hours ( s .  12 ) and no court or  judge

shall have jurisdiction to review any order or decision of the
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Minister or Controller relating to the status, condition, o r i ­

gin, descent, detention or deportation o f  any person unless h e  

is a Canadian citizen or h a s  acquired Canadian domicile (s . 3 8 ) .

A c e r t i f i c a t e  s h a l l  h e  d e l i v e r e d  t o  a n y  im m ig r a n t  who h a s  

b e e n  p e r m i t t e d  t o  l a n d  ( s .  1 7 ) .  C h in e s e  a l r e a d y  r e s i d e n t  i n  

C a n a d a  a r e  r e q u i r e d  t o  r e g i s t e r  w i t h i n  t w e lv e  m o n th s  a f t e r  t h e  

c o m in g  i n t o  f o r c e  o f  t h i s  A c t  ( s .  1 8 ) .  P e r s o n s  l e a v i n g  C a n a ­

d a  w i t h  t h e  I n t e n t i o n  t o  r e t u r n  m ay r e g i s t e r  w i t h  t h e  C o n t r o l ­

l e r  a n d  s h a l l  be e n t i t l e d  t o  r e - e n t e r  ( s .  2 4 ( 1 ) ) .  U n r e g i s ­

t e r e d  p e r s o n s  a n d  p e r s o n s  w ho d i d  n o t  r e t u r n  w i t h i n  tw o  y e a r s  

a f t e r  r e g i s t r a t i o n  s h a l l  b e  t r e a t e d  a s  i n  t h e  c a s e  o f  a  f i r s t  

a r r i v a l  ( s .  2 4 ( 2 ) ) . ^  R e s i d e n t s  o f  C h in e s e  o r i g i n  o r  d e s c e n t  

m a y  c o n t i n u e  t o  r e s i d e  i n  C a n a d a ,  b u t  a n y  p e r s o n  who w a s ,  s u b ­

s e q u e n t  t o  25 J u l y ,  1 9 1 7 ,  ^  a d m it t e d  w i t h o u t  p a y i n g  th e  / 5 0 0  

t a x  b e c a u s e  o f  h i s  b e i n g  a m e r c h a n t  a n d  w ho h a s  c e a s e d  t o  b e ­

l o n g  t o  s u c h  c l a s s ,  s h a l l  p a y  t h e  sum  o f  /5 0 0  o r  h e  s h a l l ,

I p s o  f a c t o , f o r f e i t  h i s  r i g £ i t  t o  r e m a in  i n  C a n a d a  ( s .  2 7 ) .

A n y  o t h e r  p e r s o n  a d m it t e d  u n d e r  t h i s  A c t  who c e a s e s  t o  b e l o n g  

t o  a n y  o f  t h e  a d m i s s i b l e  c l a s s e s ,  u n l e s s  h e  i s  a C a n a d ia n  c i t i ­

z e n ,  s h a l l  f o r f e i t  h i s  r i g h t  t o  r e m a in  a n d  s h a l l  b e  d e p o r t e d  

( s .  2 7 ( 2 ) ) .  tfhe A c t  w a s r e v i s e d  a s  C .  9 5  i n  1 9 2 7 .

 ̂ T h e  p e r i o d  o f  a b s e n c e  w h ic h  i s  a l lo w e d  h a s  b e e n  e x t e n d e d  
t o  f o u r  y e a r s :  P . C .  3 1 7 3 ,  29  D e c e m b e r , 1 9 3 1 ,

( 2 ) T h e  d a t e  o f  th e  p a s s i n g  o f  t h e  A m endm ent A c t  C .  7 ,  1 9 1 7 .
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A  r e g u l a t i o n ^ 1 ^  w a s  a c c o r d i n g l y  m a d e  b y  t h e  M i n i s t e r  o f  
I m m i g r a t i o n  t o  d e f i n e  t h e  t e r m  ' ’ m e r c h a n t ”  a s  o n e  w h o  d e v o t e s  

h i s  u n d i v i d e d  a t t e n t i o n  t o  m e r c a n t i l e  p u r s u i t s ,  d e a l i n g  e x ­
c l u s i v e l y  i n  C h i n e s e  m a n u f a c t u r e s  o r  p r o d u c e  o r  i n  e x p o r t i n g  
t o  C h i n a  g o o d s  o f  C a n a d i a n  p r o d u c e  o r  m a n u f a c t u r e ,  w h o  h a s  
b e e n  i n  s u c h  b u s i n e s s  f o r  a t  l e a s t  t h r e e  y e a r s  a n d  w h o  h a s  n o t  
l e s s  t h a n  / 2 , 5 0 Q  i n v e s t e d  i n  i t .  T h e  d e s i g n a t i o n  d o e s  n o t
i n c l u d e  a n y  m e r c h a n t s ’  c l e r k ,  t a i l o r ,  m e c h a n i c ,  h u c k s t e r ,  
p e d l a r ,  d r i e r  o r  c u r e r  o f  f i s h ,  o r  a n y  o n e  h a v i n g  a n y  c o n n e c ­
t i o n  w i t h  a  r e s t a u r a n t ,  l a u n d r y  o r  r o o m i n g  h o u s e .

C h i n e s e  m a y  p a s s  t h r o u g h  C a n a d a  i n  t r u n s i t ,  b u t  s u c h  
p a s s a g e  m u s t  b e  i n  a c c o r d a n c e  w i t h  t h e  r e g u l a t i o n s  w h i c h  w e r e  
a l s o  d u l y  e n a c t e d  u n d e r  P . c .  1 2 7 3  i n  1 9 2 3 .  E v e r y  t r a n s p o r t  
c o m p a n y  c a r r y i n g  C h i n e s e  i n  t r a n s i t  m u s t  g i v e  a  b o n d  f o r  e v e r y  
p e r s o n  t o  c o v e r  t h e  p e n a l t y  f o r  f a i l u r e  t o  c o m p l y  w i t h  t h e  
r e g u l a t i o n s  ( s .  2 ) ,  o r  i n  p l a c e  o f  s u c h  b o n d  a  d e p o s i t  o f  

/ 1 , 0 0 0  f o r  e a c h  p e r s o n  ( s .  4 ) .  T h e  t r a n s p o r t  c o m p a n y  c a r r y ­

i n g  C h i n e s e  t h r o u g h  C a n a d a  m u s t  k e e p  t h e m  i n  t h e  c a r  u n t i l  
t h e i r  a r r i v a l  a t  t h e  p o r t  o f  e x i t ,  a n d  t h e r e  t h e y  m u s t  b e  d e ­
t a i n e d  i n  t h e  b u i l d i n g  p r o v i d e d  f o r  t h a t  p u r p o s e  u n t i l  t h e y
a r e  t a k e n  o n  b o a r d  t h e  v e s s e l  i n  w h i c h  t h e y  a r e  g o i n g  t o  d e -  

( 2 )p a r t  ( s .  8 ) .

( 1 )  P . C .  1276, 1 0  J u l y ,  1 9 2 3 .
( 2 )  I n t e r n a t i o n a l  L a b o u r  o f f i c e ,  M i g r a t i o n  L a w s  a n d  T r e a t i e s

(1 9 2 8 ) , I I ,  51 . --------------------------------------
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U n d e r  t h e  p r e s e n t  l a w  n o  C h i n e s e  e x c e p t  g o v e r n m e n t  o f f i ­
c i a l s ,  m e r c h a n t s  a n d  s t u d e n t s  a r e  a d m i s s i b l e  i n t o  C a n a d a .  
T o u i - i s t s ,  c l e r g y m e n  a n d  m e n  o f  s c i e n c e  a r e  e x c l u d e d .  T h e  
r i g h t  o f  m e r c h a n t s  t o  b r i n g  t h e i r  c h i l d r e n  a n d  w i f e  i s  a l 3 0  
c u r t a i l e d .  A l t h o u g h  p e r s o n s  b o r n  o f  C h i n e s e  m o t h e r s  w e r e  n o t  
d e e m e d  t o  b e  o f  C h i n e s e  o r i g i n  o r  d e s c e n t ,  t h e r e  i s  n o  p r o v i ­
s i o n  t o  a d m i t  C h i n e s e  w i v e s  o f  f o r e i g n e r s .  T h e  C h i n e s e  w i f e  
o f  a  C a n a d i a n  c i t i z e n ,  h a v i n g  n e v e r  l a n d e d  i n  C a n a d a ,  w i l l  

n o t  a c q u i r e  t h e  s t a t u s  o f  t h e  h u s b a n d  u n d e r  t h e  g e n e r a l  I m m i ­
g r a t i o n  A c t .  B u t  i f  m a r r i e d  i n  t h e  D o m i n i o n ,  s h e  c a n n o t  b e  
d e n i e d  a d m i s s i o n .  O t h e r  p e r s o n s  a d m i t t e d  a s  b e l o n g i n g  t o  
t h e  e x e m p t  c l a s s e s  o r e  r e q u i r e d  t o  m a i n t a i n  t h e i r  s t a t u s  o n  
p a i n  o f  d e p o r t a t i o n .

T h e  a d m i n i s t r a t i o n  o f  t h e  l a w  m a y  b e  i l l u s t r a t e d  b y  t h e  
f o l l o w i n g  c a s e s .  Y e s  F o o  a n d  t w o  o t h e r s  h a d  b o o n  l e g a l l y  
a d m i t t e d  i n t o  C a n a d a  a t  t h e  p o r t  o f  V i c t o r i a ,  B r i t i s h  C o l u m b i a ,  
h a d  p a i d  t h e  h e a d  t a x  r e q u i r e d ,  h a d  b e e n  g i v e n  c e r t i f i c a t e s  
a n d  b e c a m e  e n t i t l e d  t o  r e m a i n  i n  C a n a d a .  i n  M a r c h ,  1 9 2 4 ,  t h e y  
l e f t  C a n a d a ,  p r o c e e d i n g  f r o m  t h e  c i t y  o f  W i n d s o r  i n  O n t a r i o  
a c r o s s  t h e  D e t r o i t  R i v e r  i n t o  t h e  U n i t e d  S t a t e s ,  w h e r e  t h e y  
r e m a i n e d  u n t i l  t h e  e n d  o f  J u n e ,  1 9 2 4 .  w h e n  t h e y  r e - c r o s s e d  t h e  
D e t r o i t  R i v e r  i n  a  s m a l l  b o a t  a n d  r e - e n t e r e d  t h e  c i t y  o f  
W i n d s o r .  T h e y  w e r e  d e t a i n e d  a n d  e x a m i n e d  b y  t h e  C o n t r o l l e r ,  
w h o  f o u n d  t h a t  t h e y  h a d  l e f t  C a n a d a  w i t h o u t  r e g i s t e r i n g  a s  
r e q u i r e d  b y  a .  2 3 ( 1 )  a n d  h a d  r e t u r n e d  t o  C a n a d a  c o n t r a r y  t o  
t h e  p r o v i s i o n s  o f  s s .  6  a n d  7 ,  w h i c h  p r o v i d e d  t h a t  C h i n e s e
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m u s t  e n t e r  C a n a d a  a t  a  p o r t  o f  e n t r y  a n d  t h a t  t h e y  c o u l d  n o t  
e n t e r  e l s e w h e r e  t h a n  a t  t h e  p o r t s  o f  V a n c o u v e r  o r  V i c t o r i a .
T h e  C o n t r o l l e r  o r d e r e d  t h e i r  d e p o r t a t i o n .  * n  a p p e a l  w a s  d i s ­

m i s s e d  b y  t h e  M i n i s t e r  a n d  t h e y  t h e n  a p p l i e d  t o  t h e  S u p r e m e  
C o u r t  o i  O n t a r i o  t o  i n f c e i ’ v e n e  o n  t h e  g r o u n d  o f  t h e i r  h a v i n g  
a c q u i r e d  C a n a d i a n  d o m i c i l e .

i n e  a p p l i c a n t s  c o n t e n d e d  t h a t  t h e y  h a d  e a c h  a c q u i r e d  a  
C a n a d i a n  d o m i c i l e ,  a n d  h a d  t h e  u n q u a l i f i e d  r i g h t  t o  e n t e r  
C a n a d a  n o t w i t h s t a n d i n g  a n y  o f  t h e  p r o v i s i o n s  t o  t h e  c o n t r a r y  
c o n t a i n e d  i n  t h e  A c t .  M u l o c k ,  C . J . O . ,  r u l e d ,  h o w e v e r ,  t h a t  

w h a t e v e r  r i g h t  a  d o m i c i l e  m i g h t  g i v e ,  s u c h  r i g h t  c e a s e d  i f  
t h e y  l o s t  t h e i r  d o m i c i l e ,  a n d  t h e  a p p e l l a n t s  h a d  l o s t  i t .  A  

d o m i c i l e  o f  c h o i c e  w a s  l o s t  w h e n  t h e  i n t e n t i o n  t o  r e s i d e  i n  
t h e  c o u n t r y  o f  c h o i c e  a n d  r e s i d e n c e  t h e r e  c e a s e d  t o  e x i s t .

T h e y  l e f t  C a n a d a  w i t h o u t  r e g i s t e r i n g  o u t ,  a n d  n o t  b e i n g  o f  t h e  
e x e m p t e d  c l a s s e s ,  h a d  n o  r i g h t  t o  r e - e n t e r  C a n a d a .  T h e  i n ­
f e r e n c e  d r a w n  f r o m  t h e i r  l e a v i n g  C a n a d a  i n  s u c h  c i r c u m s t a n c e s  
w a s  t h a t  t h e y  c e a s e d  t o  i n t e n d  t o  r e s i d e  i n  C a n a d a .  W h e n ,  

t h e r e f o r e ,  t h e y  l e f t  C a n a d a ,  n o t h  r e s i d e n c e  a n d  i n t e n t i o n  t o  
r e s i d e  i n  C a n a d a  c e a s e d ,  w h e r e b y  t h e y  l o s t  t t e i r  C a n a d i a n  d o ­

m i c i l e . ^
T h e  a u t h o r i t y  o f  R .  v .  F o n g  s o o n  w a s  f o u n d  n o t  t o  a s s i s t  

t h e  a p p l i c a n t s .  i t  w a s  p r i o r  t o  t h e  e n a c t i n g  o f  a .  2 4 ( 2 )  o f  
t h e  A c t  o f  1 9 2 3 ,  w h i c h  s e q t i o n  e x p r e s s l y  p r o v i d e d  t h a t  u n r e g i s ­
t e r e d  p e r s o n s  w o u l d  b e  t r e a t e d  a s  a r r i v i n g  f o r  t h e  f i r s t  t i m e .

( 1 )  I n  r e  Yee  Foo ( 1 9 2 5 ) ,  2 D . L . R . 1 1 3 .



2 0 5

j u d g e  M u l o c k  f u r t h e r  r u l e d  t h a t  s .  1 0 (2 ) m a d e  I t  I m p e r a ­
t i v e  t h a t  t h e  C o n t r o l l e r  s h o u l d  a d j o u r n  t h e  h e a r i n g  f o r  f o r t y -  
e i g h t  h o u r s  I f  h e  w a s  n o t  s a t i s f i e d  o n  a  p r e l i m i n a r y  h e a r i n g  
t h a t  s o m e  p e r s o n  w a s  n o t  e n t i t l e d  t o  z ' e m a l n  i n  C a n a d a ,  a n d  a n  
o p p o r t u n i t y  s h o u l d  b e  g i v e n  s u c h  p e r s o n  t o  c o n f e r  w i t h  d u l y  
a c c r e d i t e d  l e g a l  c o u n s e l  w h o  s h o u l d  b e  e n t i t l e d  t o  r e p r e s e n t  
h i m  u p o n  t h e  h e a r i n g  a n d  u p o n  a l l  s u b s e q u e n t  p z o c a e d i n g s .
T h i s  t h e  C o n t r o l l e r  h a d  n o t  d o n e ,  a n d  t h e r e f o r e  h e  w a s  n o t  e n ­
t i t l e d  t o  m a k e  t h e  o r d e r .  S e c t i o n  38 d i d  n o t  d e p r i v e  t h e  

C o u r t  o f  j u r i s d i c t i o n  t o  i n t e r f e r e  w h e r e  t h e  C o n t r o l l e r  h a d  
a c t e d  n o t  i n  p u r s u a n c e  o f ,  b u t  c o n t r a r y  t o ,  h i 9  s t a t u t o r y  
a u t h o r i t y .  J u d g e  H o d g l n s  a n d  t h e  m a j o r i t y  o f  t h e  C o u r t ,  how­

e v e r ,  d i d  n o t  a c c e p t  t h i s  p a r t  o f  h i s  j u d g m e n t ,  a n d  r u l e d  th a t  

t h e  a p p e l l a n t s  w e r e  i n  n o  w a y  p r e j u d i c e d .  The p r e s e n c e  o f  
c o u n s e l  a n d  t h e  a p p e a l  t o  t h e  M i n i s t e r  i n d i c a t e d  t h a t  e v e r y  
p u r p o s e  o f  t h e  p r o v i s i o n  i n  q u e s t i o n  h a d  b e e n  s e r v e d .  T h e y  
d e e m e d  t h e  l i m i t a t i o n s  o f  t h e  j u r i s d i c t i o n  o f  t h e  C o u r t  n e c e s ­
s a r y  a n d  p r o p e r .  T h e  e f f e c t i v e  c o n t r o l  o f  i m m i g r a t i o n  v e s t e d  
i n  t h e  G o v e r n m e n t  o f  t h e  D o m i n i o n ,  w h o s e  d e c i s  i o n s  o r  t h e  d e ­

c i s i o n s  o f  t h o s e  a c t i n g  f o r  i t  o u g h t  n o t  t o  b e  s u b j e c t  t o  r e ­
v i s i o n  b y  t h e  c o u r t s .  T h e  a p p e a l  w a s  t h e r e f o r e  d i s m i s s e d .

I n  t h e  c a s e  o f  Low H o n g  H i n g  t h e  C o u r t  h e l d  that e x t r a ­

o r d i n a r y  t r i b u n a l s  w e r e  n o t  b o u n d  t o  f o l l o w  t h e  u su a l r u le s  

o f  e v i d e n c e  r e q u i r e d  b y  o r d i n a r y  c o u r t s  o f  j u s t i c e  and th a t  

f o r  t h e  d e p o r t a t i o n  o f  a  p e r s o n  w h o  e i t h e r  ' ’ h a s  e n te re d  o r  
r e m a in s  i n  C a n a d a " ,  t h e  C o n t r o l l e r  e x e r c i s e d  p o w e r s  c o n fe r r e d
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b y  s s .  2 6  a n d  1 0 ( 1 )  o f  t h e  A c t ,  a n d  n o t  b y  s .  1 0 ( 2 )  w h i c h  a d ­
m i t t e d  t h e  r e p r e s e n t a t i o n  o f  c o u n s e l  i n  t h e  p r o c e e d i n g s  a n d  
h a d  n o  a p p l i c a t i o n  i n  t h i s  c a s e  b e c a u s e  i t  w a s  l i m i t e d  t o  C h i ­
n e s e  p e r s o n s  " a p p l y i n g  f o r  a d m i s s i o n  o r  e n t r y  t o  C a n a d a . " ^
T h e  r e s p o n d e n t ,  b e i n g  a  p e r s o n  o f  C h i n e s e  o r i g i n  a n d  d e s c e n t  

w h o  a r r i v e d  i n  C a n a d a  a t  a n  u n k n o w n  p o r t  o r  p l a c e  o f  e n t r y ,  w a s  
o r d e r e d  t o  b e  d e p o r t e d  i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  
s .  2 6 .  O n  c e r t i o r a r i ,  t h e  r e s p o n d e n t  c l a i m i n g  t h a t  h e  w a s  
b o r n  i n  C a n a d a ,  t h e  o r d e r  f o r  d e p o r t a t i o n  w a s  s e t  a s i d e .  T h e  
C r o w n  a p p e a l e d  t o  t h e  C o u r t  o f  A p p e a l  o f  B r i t i s h  C o l u m b i a  
w h i c h  r e v e r s e d  t h e  o r d e r ,  a n d  r e s t o r e d  t h e  o r d e r  f o r  d e p o r t a ­
t i o n .  S e c t i o n  2 6  p r o v i d e d  i t s  o w n  s u m m a r y  a n d  c o m p l e t e  p r o ­
c e d u r e  f o r  a d j u d i c a t i n g  i n  t h e  c a s e  o f  a  C h i n e s e  p e r s o n  w h o  

w a s  a l r e a d y  i n  C a n a d a .  T h e  C o n t r o l l e r ,  h a v i n g  d e c i d e d  o n  
t h e  q u e s t i o n  o f  c i t i z e n s h i p ,  h a d  a c t e d  w i t h i n  c o m p e t e n t  j u r i s ­

d i c t i o n ,  d e s p i t e  t h e  f a c t  t h a t  e v i d e n c e  h a d  b e e n  t a k e n  i n  t h e  
a b s e n c e  o f  t h e  r e s p o n d e n t .

A  C h i n e s e  g i r l  s e e k i n g  a d m i s s i o n  i n t o  C a n a d a  w a s  e x a m i n e d  
b y  t h e  C o n t r o l l e r  w h o ,  o n  a d j o u r n i n g  t h e  h e a r i n g ,  a l l o w e d  h e r  
t o  g o  a s h o r e  w i t h o u t  a n y  d e p o s i t  o f  m o n e y  a s  s e c u r i t y  f o r  h e r  

r e t u r n  p u r s u a n t  t o  s .  1 4  o f  t h e  A c t .  o n  t h e  a d j o u r n e d  h e a r ­
i n g  a n  o r d e r  w a s  m a d e  f o r  h e r  d e p o r t a t i o n .  T h e  g i r l  a p p e a l e d ,  

p l e a d i n g  t h a t  s h e  h a d  b e e n  " l a n d e d "  a n d  t h a t  t h e  C o n t r o l l e r  
h a d  n o  m o r e  p o w e r  t o  m a k e  t h e  o r d e r .  T h e  C o u r t  a d m i t t e d  t h e  
m i s t a k e  o f  t h e  C o n t r o l l e r » s  f a i l u r e  t o  o b t a i n  s e c u r i t y  a s

(x) in re Low Hong Hlng (1926), 3 D.L.R. 692.



r e q u i r e d  " b y  t h e  s a i d  s .  1 4 ,  h u t .  r u l e d ,  t h a t  t h e  m i s t a k e  w a s  n o t  
e q u i v a l e n t  t o  a n  a s s e n t  t o  h e r  b e i n g  l a n d e d  i n  C a n a d a  a n d  t h a t  
t h e  a p p e a l  s h o u l d  f a i l , ^ 1 ^  B u t  w h e n  a  C h i n e s e  h a s  b e e n  l a n d e d  
a n d  h a s  o b t a i n e d  a  p r o p e r  c e r t i f i c a t e ,  t h e  C o n t r o l l e r  w h o  
l a n d e d  h i m  a n d  i s s u e d  t h e  c e r t i f i c a t e  c o u l d  n o t  r e - o p e n  t h e  

m a t t e r  e v e n  o n  t h e  g r o u n d  t h a t  s u c h  e n t r y  w a s  o b t a i n e d  b y  
f r a u d  a n d  p e r s o n a t i o n . ^

T h e  c a s e  o f  C h i n  S h a c k  i s  a n  i n t e r e s t i n g  o n e ,  a n d  r a i s e s  
q u e s t i o n s  o f  g r e a t  p r a c t i c a l  i m p o r t a n c e  a n d  w i d e  a p p l i c a t i o n  
i n  t h e  w o r k i n g  o f  t h e  C h i n e s e  i m m i g r a t i o n  A c t .  H e  w a s  g i v e n  

a  c e r t i f i c a t e  u n d e r  s .  1 7  o f  t h e  A c t  u p o n  f i r s t  e n t e r i n g  
C a n a d a .  s u b s e q u e n t l y ,  t h e  C o n t r o l l e r ,  w h o  r e - o p e n e d  t h e  
m a t t e r  a n d  h e l d  a  f r e s h  i n q u i r y ,  c o n c l u d i n g  t h a t  a  f r a u d  h a d  
b e e n  c o m m i t t e d ,  h e l d  C h i n  S h a c k  i n  c u s t o d y  a n d  o r d e r e d  h i s  d e ­
p o r t a t i o n  t o  C h i n a .  A n  a p p l i c a t i o n  f o r  h a b e a s  c o r p u s  w a s  
r e f u s e d ,  b u t  v ; a s  a l l o w e d  o n  a p p e a l ,  o n  t h e  g r o u n d  t h a t  h a v i n g  
o n c e  l a n d e d  h i m  a n d  I s s u e d  h i s  c e r t i f i c a t e ,  t h e  C o n t r o l l e r ' s  
j u r i s d i c t i o n  w a s  e x h a u s t e d  a n d  h e  h a d  n o  r i g h t  t o  h o l d  t h e  
s e c o n d  i n q u i r y .  T h e  p r o v i s i o n s  o f  s .  2 6 ,  u n d e r  t h e  a u t h o r i t y  
o f  w h i c h  t h e  C o n t r o l l e r  p r o f e s s e d  t o  h a v e  a c t e d ,  r e f e r r e d  o n l y  
t o  p e r s o n s  w h o  c e a s e d  t o  b e  o f  t h e  e x e m p t  c l a s s e s  a f t e r  a d ­

m i s s i o n ,  a n d  d i d  n o t  a p p l y  t o  a  p e r s o n  w h o  h a d  b e e n  l a w f u l l y  1 2

( 1 )  i n  r e  L e e  C h e w  Y l n g  ( 1 9 2 7 ) ,  3 8  B . C .  2 4 1 .
( 2 )  ex p a r t e  C h i n  S h a c k  ( 1 9 2 8 ) ,  1  D . L . R .  7 7 9 .
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l a n d e d .  " F r a u d  d o e s  n o t  n u l l i f y  t h e  e n t r y , "  s a i d  t h o  C o u r t ,  
’ I t  e n a b l e s  a  j u d g e  t o  s e t  i t  a s i d e .  . . .  I t  i s  n o t  t h e  

r i g h t  t o  e n t e r  t h a t  i s  n o w  i n  q u e s t i o n .  I t  i s  t h e  r i g h t  t o  
r e m a i n  i n  C a n a d a ,  a  c i v i l  r i g h t  w h i c h  h e  m a y  b e  d e p r i v e d  o f  o n  
c a n c e l l a t i o n  o f  h i s  c e r t i f i c a t e  b y  a  J u d g e .  p r i m a  f a c i e ,  t h e  
a p p e l l a n t  i s  r i g h t l y  i n  C a n a d a .  T h a t  p r i m a  f a c i e  r i g h t  a r i s o s  
f r o m  h i s  a d m i s s i o n  i n t o  C a n a d a .  T h e  c e r t i f i c a t e  i s  m e r e l y  
p r i m a  f a c i e  e v i d e n c e  o f  t h a t  f a c t  a n d ,  v i h e n  i t  i s  d e s i r e d  t o  
c o n t e s t  i t ,  S .  1 7  p r o v i d e s  t h e  m e t h o d . "  S u c h  c o n t e s t a t i o n  
s h a l l  o n l y  b e  h e a r d  a n d  d e t e r m i n e d  i n  a  s u m m a r y  m a n n e r  b y  a n y  
j u d g e  o f  a  s u p e r i o r  c o u r t  o f  a n y  p i o v i n c e .

T h e  C o n t r o l l e r  t h e n  i n s t i t u t e d  p r o c e e d i n g s  t o  c o n t e s t  t h e  
v a l i d i t y  o f  h i s  c e r t i f i c a t e ,  w h e n  i t  w a s  h e l d  t h a t  t h e  c e r t i ­
f i c a t e  w a s  v a l i d  a n d  a u t h e n t i c . ^ ^  L a t e r ,  a n  a p p l i c a t i o n  b y  
C h i n  S h a c k  t o  b e  r e g i s t e r e d  o u t  f o r  t h e  p u r p o s e  o f  v i s i t i n g  
C h i n a  w a s  r e f u s e d  b y  t h e  C o n t r o l l e r .  U p o n  m o t i o n  d i r e c t i n g  
t h e  C o n t r o l l e r  t o  s h o w  c a u s e  w h y  a  w r i t  o f  m a n d a m u s  s h o u l d  n o t  
i s s u e ,  d i r e c t i n g  h i m  t o  r e g i s t e r  C h i n  S h a c k  o u t  t o  C h i n a ,  t h e  

C o u r t  a g a i n  h e l d  t h a t  t h e  s o l e  q u e s t i o n  i n  d i s p u t e  w a s  o n e  o f  
i d e n t i t y ,  a n d  t h a t  t h a t  h a d  b e e n  d e c i d e d  b y  t h e  C o u r t  i n  t h e  

m a n n e r  p r o v i d e d  b y  t h e  A c t .  " i t  i s  b i n d i n g  u p o n  t h e  C o n t r o l ­
l e r  w h o s e  d u t y  i t  I s  t o  r e g i s t e r  t h e  a p p l i c a n t  o u t ,  h i s  a c t  
b e i n g  n o  l o n g e r  j u d i c i a l  b u t  m i n i s t e r i a l . " ^ 1 2 ^

( 1 )  ( 1 9 2 8 ) ,  4 0  B . C .  6 8 .
( 2 )  j n  i e  C h in e s e  I m m i g r a t i o n  A c t  a n d  c h i n  ( 1 9 3 1 ) ,  4 5 .

B . C .  3 .
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The non-observance of a Controller to hold an examination 

as required by s . 10 ha3 also teen held to be no ground for 

the Court to intervene; "as the immigrant had failed to satisfy  

the Controller as to her identity, no further examination was 

necessary". It was re-asserted that the Controller was not 

bound b y  the same rules of evidence and procedure as were re­

quired in the ordinary courts of justice. The provision in 

the Act of forty-eight hours adjournment was merely directory, 

the immigrant did not rant counsel and no injustice was being 

done. ^  It is apparent from these decisions that the es­

tablished practice is nor that the Court w ill interfere with 

the decision of the Controller or Minister solely on the ground

that there has been a violation of the essentials of justice
(2 Ìor a lack of ju risd iction .' '

( 1 )  i n  r e  J u n g  S u e y  M e e  ( 1 9 3 2 ) ,  4 6  B . C .  5 3 3 .
( 2 )  i n  r e  Low H o n g  H i n g  ( 1 9 2 6 ) ,  3  D . L . R .  6 9 2 ,  a t  p .  6 9 8 ;  E x  

p a r t e  C h i n  S h a c k  ( 1 9 2 8 ) .  1  D . L . R .  7 7 9 ,  a t  p ,  7 9 1 .
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Chapter X I I I .  

AUSTRALIA

4 4 . The Case o f  Chun Toong T oy« -  B efore  p ro ce e d in g  

w ith  the le g a l  p o s i t io n  o f  Chinese under the F e d e ra l immigra­

t i o n  A ct o f  1901, s p e c ia l  m ention must be made o f  the ca se  o f  

Chun Teong Toy and the r a t i o  d e c id e n d i o f  the p r iv y  C o u n c il 

judgment* We have seen  how the supreme C ourts o f  b o th  V ic ­

t o r i a  and New South Wales had ru led  th a t o C hinese was e n t i t l e d  

t o  lan d  on payment o f  the £ lo  p o l l  ta x , and th a t the a c t io n  o f  

the Government In r e fu s in g  t o  a c ce p t  the s ta tu to r y  tax  and r e ­

s t r a in in g  the C hinese im m igrants who were read y  and w i l l i n g  to  

pay the ta x , .from  la n d in g , c o u ld  not he j u s t i f i e d .  Leavo to  

a p p ea l t o  the P r iv y  C ou n cil was r e fu s e d  hy the New South W ales 

C ou rt, hut the Government o f  V i c t o r ia  su cceed ed  in  o b ta in in g  

such  le a v e .

The P r iv y  C ou n cil ru le d  th a t the d e c is io n  o f  the Court 

be low  was u n ten ab le  on two grou n d s . A cco rd in g  to  a l i b e r a l  

in t e r p r e t a t io n  o f  the s t a t u t e ,  the C o l le c t o r  o f  Customs was 

under no le g a l  o b l ig a t io n  to  a c c e p t  payment ten d ered  b y  the 

m aster on b e h a lf  o f  any im m igrants, nor when ten d ered  e i t h e r  

b y  o r  f o r  any in d iv id u a l  im m igrant. A lthou gh  by  s.  3 o f  the 

V ic t o r ia n  C hinese A c t ,  1881, a C hinese im m igrant had no l e g a l  

r ig h t  to  land in  the c o lo n y  u n t i l  a 3Um o f  £ lo  had been  pa id
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f o r  him , t h e ir  L ordsh ips were unable to  con cu r  in  the c o n s t r u c ­

t io n  th a t a l i c e n c e  to  land was in ten d ed  to  be g iven  to  any 

C hinese immigrant p rov id ed  he pa id  £10 on la n d in g . The mani­

f e s t  o b je c t  o f  the c o d e , d e c la re d  the C o u n c il ,  was to  preven t 

an e x c e s s iv e  number, o r  what the l e g i s la t u r e  thought to  be an 

e x c e s s iv e  number, o f  C hinese la n d in g  in  the c o lo n y , and not 

m ere ly  to  impose a tax  on those  who were d e s ir o u s  o f  e n te r in g  

i t .  A c o n s id e r a t io n  o f  the s e v e r a l p r o v is io n s  would ren d er  

i t  c l e a r  th a t th is  was s o .  Where the m aster o f  a v e s s e l  had 

com m itted an o f fe n c e  by  b r in g in g  a g r e a te r  number o f  C hinese 

in t o  the c o lo n y  than the s ta tu te  a llo w e d , he c o u ld  have no 

r ig h t  t o  r e q u ir e  the C o l le c t o r  o f  Customs to  r e c e i p t  payment 

in  r e s p e c t  o f  such im m igrants, and thus t o  fu r th e r  the purpose 

f o r  w h ich  the u n law fu l a c t  was c o m n itte d .

Upon in te r n a t io n a l  grounds t h e ir  L ordsh ips a ls o  ob serv ed  

th at an a l ie n  had no le g a l  r ig h t  e n fo r c e a b le  by a c t io n  to  

e n te r  B r i t i s h  t e r r i t o r y .  "C ircu m stan ces may o ccu r  in  which 

the r e fu s a l  t o  perm it an a l ie n  t o  la n d , m i# it  be such an in ­

t e r fe r e n c e  w ith  in te r n a t io n a l  co m ity  as w ould p r o p e r ly  g iv e  

r i s e  to  d ip lo m a t ic  rem onstrance from  the cou n try  o f  w hich he 

was a n a t iv e ,  b u t i t  is  q u ite  an oth er th in g  to  a s s e r t  th a t an 

a l i e n ,  e x c lu d e d  from  any p a rt o f  the B r i t i s h  dom inions by the 

e x e c u t iv e  governm ent th e r e , can  m ain ta in  an a c t io n  in  a B r i t i s h  

C o u r t . " ^  1

(1 )  musgrove v .  Chun Taong Toy (1891 ) a .C . 272.
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The s ta tu te  was indeed  en a cted  n ot f o r  the purpose o f  

c o l l e c t i n g  reven u e , b u t , by e r e c t in g  a tax  b a r r i e r ,  to  h in d er  

the im m igration  o f  C h in ese . A C hinese im m igrant must pay 

£10 in  o rd e r  to  g a in  a d m iss io n , and the m aster o f  a v e s s e l  

must undertake n ot to  c a r r y  Chinese passen gers  in  ex cess  o f  

the p r o p o r t io n  o f  one f o r  ev ery  hundred tons o f  the s h ip 's  

ton n a ge . I f  an im m igrant f a i l s  to  pay th e  p o l l  ta x , he is  

e x c lu d e d . I f  the m aster f a i l s  t o  observe  the tonnage l im i ­

t a t i o n ,  he w i l l  be f in e d .  ^   ̂ Each p a rty  has h is  d u ty  to  p e r ­

form , and the p assen gers are  n o t  in  a p o s i t i o n  to  r e q u ir e  th at 

the m aster s h a l l  not c a r r y  them in  e x c e s s  o f  the tonnage 

l i m i t ,  w hich  they m ight havt> no means o f  a s c e r t a in in g .  In  

the absen ce  o f  the p r o v is io n  th at a v e s s e l  c a r r y in g  C hinese 

im m igrants in  g r e a te r  number than a llo w e d  by  the s ta tu te ,  

w ould be fo r b id d e n  to  land her p a sse n g e rs , in  a d d it io n  to the 

payment o f  a f i n e  o f  £100 f o r  each C hinese c a r r ie d  in  e x c e s s , 

the C hinese im m igrants c o u ld  r i g h t l y  c la im  ad m iss ion  a f t e r  

te n d e r in g  th e  ta x . The f a c t  th a t  the roaster o f  the "A fghan” 

had Indeed been o f f e r e d  the a l t e r n a t iv e  e i t h e r  to  pay heavy 

f in e s  or to  take tire C hinese away, ^  in d ic a te d  th a t the p a s ­

sen g ers  would be a llow ed  t o  e n te r  i f  the m aster were read y  to  

pay the f i n e .

As to  the second  p o in t ,  i t  is  adm itted  th at an a l ie n  haa 

no e n fo r c e a b le  le g a l  r i g h t  to  e n te r  the t e r r i t o r y  o f  an oth er

(1 )  s e e  supx*a, §'®v>0.

(2 )  o f .  W il la r d , o p . c l t . .  84 ; C am pbell, o p . c l t . ,  7 1 .
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S t a t e .  The t e r r i t o r i a l  government may ex c lu d e  him upon w hat­

ev e r  grounds i t  th in ks f i t ,  a lth ou g h  d ip lo m a t ic  in t e r p o s i t io n  

may be e x e r c is e d  on h is  b e h a lf  by the c o u n try  t o  w hich he owes 

a l l e g ia n c e .  But the p o s i t io n  w i l l  be d i f f e r e n t  i f  the e x e cu ­

t iv e  governm ent were sued f o r  i t s  f a i lu r e  t o  f u l f i l  the e x i s t ­

ing laws g ov ern in g  im m igra tion . An a d m in is tra t iv e  o rd e r  can ­

n ot d is p la c e  lavr, w hich  the governm ent, as w e l l  as the in d i ­

v id u a l ,  is  in  duty bound to  o b s e r v e . The in ju r y  done to  an 

a l i e n  by the a d m in is tra t iv e  branch o f  a S ta te  in  r e fu s in g  him 

p e rm is s io n  to  la n d , w h ile  the law o n ly  im poses a £10 tax  f o r  

such  ad m itta n ce , amounts to  a d e n ia l o f  ju s t i c e  w hich would 

c o n s t i t u t e  an in te r n a t io n a l  d e lin q u e n cy  and n ot ” an i n t e r f e r ­

en ce  w ith  in te r n a t io n a l  c o m it y .” i t  is  but n a tu ra l f o r  the 

a l i e n  to  r e s o r t  to  the c o u r ts  f o r  re d re ss  b e fo r e  a p p e a lin g  to  

the home governm ent. The P r iv y  C o u n cil adm itted  lik e w is e  

the p r o p r ie t y  o f  a d ip lo m a t ic  rem onstranoe in  such o a s e s .

The V ic t o r ia n  Government, a lth o u g h  in  p re se n t-d a y  c ircu m sta n ces  

i t  is  p o l i t i c a l l y  immune, i s  in  law answ erable to  the c o u r ts  

under the p r o v is io n s  o f  the C o n s t it u t io n .

45 . The Im m igration  R e s t r i c t i o n  A c t , 19 0 1 -1 9 3 2 . -  As 

used in  A u s t r a l ia ,  the d i c t a t i o n  t e s t  in  a language s e le c t e d  

by  an im m igration  o f f i c e r  is  b e l ie v e d  to  be u n iq u e . Under 

the p r o v is io n s  o f  the Canadian A c t , the language f o r  the 

re a d in g  t e s t  is  s e le c t e d  b y  the Im m igrant. ^   ̂ The A u s tra lia n  1

(1 )  S . 8 ( n ) ,  C hinese Im m igration  A c t , 1923, C. 38 .
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d i c t a t i o n  is  thus n ot a t e s t  o f  f i t n e s s  f o r  a d m iss ion , bu t a 

m ost f l e x i b l e  method o f  e x c lu s io n .  R ecou rse  to  G a e lic  was 

s a id  to  have been had w ith  su cce ss  to  e x c lu d e  u n d e s ira b le s  o f  

unusual l i n g u i s t i c  a tta in m en ts . ^  ^

The A ct has been made more d r a s t ic  and p r o h ib i t iv e  by  the 

c o n s t r u c t io n  o f  the c o u r ts  from  tim e to  t im e , w iden ing the 

power o f  the Commonwealth in  the m atter o f  r e s t r i c t i n g  irnrni- 

g r a t i o n . '  ' I t  has b e e n  s e t t l e d  that n e ith e r  the r u le s  o f  

n a t i o n a l i t y  nor the r u le s  o f  d o m ic ile  are a p p lic a b le  to  t e s t  

the q u e s t io n  w hether a p erson  e n te r in g  the Commonwealth is  an 

"Im m igrant" who s h a l l  be s u b je c t  to  the A c t , or an A u s tra lia n
* ' '  '  ■ ' :I • 1 ’ » l : ' .  . ;% j . .

"com ing home” , exem pted from  i t s  p r o v is i o n s . ^ ^

The Im m igration  R e s t r i c t i o n  A ct No. 17 o f  1901 d e f in e s  a 

" p r o h ib it e d  im m igrant" a s ,  among o th e r s , "any p erson  who, when 

asked t o  do s o  by an o f f i c e r ,  f a i l s  to  w r ite  out a t  d i c t a t i o n ,  

and s ig n  in  the p resen ce  o f  the o f f i c e r  a passage o f  f i f t y  

words in  le n g th  in  an European language d ir e c t e d  by the o f f i ­

c e r "  ( s .  3 ( a ) ) .  i t  exempts ( e )  persons a c c r e d it e d  to  the 

Government o f  the Commonwealth, o r  (h ) any p e rso n  p o sse sse d  o f

( ! )  Chart e r i s ,  A u s tra lia n  Im m igration  Laws and t h e ir  W orking 
(1 9 2 7 ) , 4 , 5 .

(2 )  c f .  M oore, "The Im m igration  Power o f  the Commonwealth",
I I -  <1 9 28>» 1 *

(3 )  Q u ick , L e g is la t iv e  Powers o f  the Commonwealth (1 9 1 9 ) , 512 .
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a c e r t i f i c a t e  o f  exem p tion , s ig n ed  by the M in is te r  a d m in is te r ­

in g  the A ct , or (n ) any p erson  fo r m e r ly  d o m ic ile d  in  the 

Commonwealth, or  (m) the w ife  and c h i ld r e n  under 18 accompany­

ing the husband and p aren ts who are n ot p r o h ib it e d  inm igrants 

( s .  3 ) .  The d i c t a t io n  t e s t  may oe a p p lie d  to  any immigrant 

who has evaded an o f f i c e r  o r  en tered  the Commonwealth a t  any 

p la c e  where no o f f i c e r  is  s ta t io n e d  ( s .  5 ( 1 ) ) ,  and to  any im­

m igrant w ith in  one yea r  o f  ad m ission  ( s .  5 ( 2 ) ) .  E very p r o ­

h ib i t e d  im m igrant e n te r in g  o r  found w ith in  the Commonwealth 

in  c o n tr a v e n t io n  or  e v a s io n  o f  the A ct , s h a ll  be g u i l t y  o f  

an o f f e n c e  and l i a b l e  to  im prisonm ent f o r  n o t  more than s i x  

months, and in  a d d it io n  to or s u b s t i t u t io n  f o r  such im p rison ­

m ent, to  be d ep orted  ( s .  7 ) .  The m aster o f  a v e s s e l  i s  

l i a b l e  to a p e n a lty  n ot e x ce e d in g  £100 f o r  each  p r o h ib it e d  

im m igrant e n te r in g  the Commonwealth c o n tra ry  to  t h is  A c t .

But in  the ca se  o f  a p r o h ib ite d  im m igrant who i s  o f  European 

ra ce  o r  d e s c e n t , no p e n a lty  s h a l l  be im posed. The A ct has 

been  s e v e r a l  tim es a m e n d e d .^

The words "an European langu age" in  a . 3 ( a )  were r e p la o e d  

by "any p r e s c r ib e d  langu age" In the 1901-1905 A c t , to  soo th e  

the s u s c e p t i b i l i t i e s  o f  o r ie n t a l  n a t io n s . But no r e g u la t io n s  

have been drawn up p r e s c r ib in g  any lan gu age , s o  th a t the p ro ­

v is io n s  o f  the o r ig in a l  A ct are s t i l l  de fa c t o  in  f o r c e .  The

( U  By Hos• 17 and 19 o f  1905, No. 25 o f  1908 , No. 10 o f  1910,
No. 38 o f  1912, No. 51 o f  1920, No. 47 o f  1924, No. 7 o f  1925.
No. 56 o f  1930, and No. 26 o f  1932.
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amending A ct a ls o  om itted  paragraphs (m) and (n ) o f 3 .  3 , w ith  

the r e s u lt  that fo rm e r ly  d o m ic ile d  persons and the w ife  and 

c h i ld r e n  o f  persons who a re  not p r o h ib it e d  im m igrants can  no 

lo n g e r  be adm itted  w ith o u t  b e in g  s u b je c t  to  the language t e s t .  

Any p erson  who has r e s id e d  in  A u s tr a lia  f o r  a p e r io d  o f  f i v e  

years may a p p ly  f o r  a c e r t i f i c a t e  on d ep artu re  exem pting him , 

i f  he r e tu r n s , from  the t e s t .  But the o f f i c e r  may w ith h old
t

the c e r t i f i c a t e  w ith ou t a s s ig n in g  any re a s o n . The m aster o f  

a v e s s e l  in  w hich a p r o h ib it e d  im m igrant, or a p erson  who 

la t e r  becomes a p r o h ib ite d  im m igrant, comes to the Common­

w e a lth , s h a l l  p ro v id e  a passage f o r  him to  the p la ce  whence 

he cam e. The m aster s h a l l  a l s o  pay a rea son a b le  sum f o r  the 

c o s t  o f  h is  keep and m aintenance w h ile  aw a itin g  d e p o r ta t io n .

A s p e c ia l  arrangem ent was made in  1912 a d m ittin g  C hinese 

stu d en ts  and m erchants to the Commonwealth for* c e r t a in  l i m i t ­

ed p e r io d s .  Among o th er  c o n d i t i o n s ,  a stu d en t in  ord er  to  

be ad m itted  must n ot be engaged in  any c a l l i n g  o r  o c cu p a t io n  

o th er  than o f  an approved n a tu re  f o r  pay o r  to  o b ta in  means 

o f  su p p o rtin g  h im s e l f .  The term "mer chant s '  s h a l l  mean o n ly  

persona  en g ag in g  in  prom oting the w h o le sa le  oversea s  tra d e  

betw een China and A u s t r a l ia ,  and is  n ot to  be u n d erstood  as 

in c lu d in g  r e t a i l  sh op k eep ers , hawkers and la b o u r e r s .

( ! )  A u s tra lia n  P arliam en tary  pap ers, 1912, m .
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46 . The D ic t a t io n  T e s t . -  In the ca se  o f  C h r is t ie  v .

Ah Foo ^   ̂ i t  was h e ld  that in  o rd er  to  o b ta in  a c o n v ic t io n  

under s .  3 ( a ) ,  i t  was e s s e n t ia l  that a co h e re n t and con tin u ou s 

passage o f  f i f t y  w ord s , n e ith e r  more n or l e s s ,  sh ou ld  be d i c ­

ta te d . P roo f by the o f f i c e r  that he stop p ed  a f t e r  re a d in g  

out ten  w ord s, b e in g  s a t i s f i e d  that the immigrant d id  n ot 

understand what was b e in g  read to  him and had n o t  attem pted  

t o  w r its  any o f  the te n  \v0rd3 d i c t a t e d ,  was not s u f f i c i e n t .

In a la t e r  c a s e , when in  a d i c t a t io n  t e s t  the d e fen d a n t s a id  

that he c o u ld  n ot w r ite  i t ,  the passage was then n o t  read  to  

him by the o f f i c e r ,  the t e s t  was h e ld  not to  have been p ro p e r ­

l y  put so  aa to  make the d e fen d a n t a p r o h ib ite d  im m igrant.
(2 )

The Court ru le d  that where a c r im in a l o ffe n o e  was c r e a te d  

by s t a t u t e ,  each  f a c t  o r  c ircu m stan oe  c o n s t i t u t in g  the o f fe n c e
• ' ' - * 1 . .

must be s t r i c t l y  p ro v e d . The d e fe n d a n t ’ s a d m iss ion , by worda

o r  c o n d u ct , c o u ld  n ot d isp en se  w ith  the observan ce  by  the

o f f i c e r  o f  some p re lim in a ry  w h ich  the A ct made a c o n d it io n

p re ce d e n t to  the a r is in g  o f  the o f f e n c e .  In  Chla Gee v .

M artin  the C ourt r e -a f f ir m e d  the p r a c t ic e  th at i t  was f o r  the

o f f i c e r  and n ot f o r  the im m igrant to  s e l e c t  the passage f o r  
(3 )d i c t a t i o n .

(1 )  (1 9 0 4 ), 29 V .L .R . 533.

(2 )  p o t te r  v .  Mlnahan (1 9 0 8 ) , 7 C .L .R . 277, a t  p . 301 .

(3 )  (1 9 0 5 ) , 3 C .L .R . 649.
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As to  the a p p l i c a t io n  o f the d i c t a t i o n  t e s t ,  i t  has been  

s e t t l e d  th at the t e s t  may be put to  any im m igrant who has en ­

te re d  the Commonwealth w ith in  tw elve months o f  e n t r y , hut in  

the ca se  o f  an immigrant v̂ ho has evaded an o f f i c e r  i t  may be 

a p p lie d  a t  any t im e .^   ̂ a member o f  the crew who d e se r te d  

from  a v e s s e l  and was a b sen t from  a m uster o f  the crew was 

h e ld  to  be an im m igrant who had evaded an o f f i c e r  w ith in  the

m eaning o f  s .  5 ( 1 ) ,  and the t e s t  was la w fu l ly  put t o  him a l ­

though i t  was put more than tw elve  months a f t e r  h is  e n t r y .

The time limit within which a dictation test may be applied 

to any immigrant entering the Commonwealth (and not evading 

an o fficer) was extended to two years in the 1910 amendment, 

to three years in the 192o A c t , and to five years in the Act

of 1901-1932. Thus a Chinese, lawfully admitted to the coun­

try, may be expelled within five years after admission by the 

application of the test.

A c e r t a in  Ah Mook, who c la im ed  to  have been in  A u s tr a lia  

f o r  35 y e a r s , was ch arged  es  an im m igrant and r e q u ir e d  to  pass 

the d i c t a t i o n  t e s t ,  w hioh he f a i l e d  t o  d o . Ho was a l s o  h e ld  

to  have e n te re d  the Commonwealth w ith in  three  years b e fo r e  

f a i l i n g  in  the d i c t a t i o n  and was t h e r e fo r e  a p r o h ib it e d  immi­

gran t o f fe n d in g  a g a in s t  the Im m igration  A c t , 1901 -1920 . The 

m a g is tra te  d ism issed  the ca se  f o r  the rea son  th at a lth ou gh

( D  L i Wan Qual v . C h r is t ie  (1 9 0 6 ) , 3 C .L .R . 1125.
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th ere  was e v id e n ce  th a t the d e fen d a n t f a i l e d  to  pass the t e a t ,  

th ere  was no ev id en ce  that he e n te re d  the Commonwealth w ith in  

th ree  y e a r s . On a p p e a l, the H igher Court ru le d  th a t s .  5 (3 )  

c l e a r l y  p rov id ed  th a t the averment o f  the p r o s e cu to r  th a t the 

d e fen d a n t was an immigrant and had e n te re d  the Commonwealth 

w ith in  one year b e fo r e  f a i l i n g  to  pass the d i c t a t i o n  t e s t ,  

sh ou ld  be deemed to  be proved  in  the absence o f  p r o o f  to  the 

c o n tr a r y  by  the p e rso n a l ev id en ce  o f  the d e fen d a n t e i t h e r  w ith  

or w ith ou t o th e r  e v id e n c e . This e x a c t ly  met the c ircu m sta n ces  

o f  the ca se  and the a p p ea l was a l l o w e d . ^  This "p e r s o n a l 

e v id e n c e "  as re q u ire d  by the 1920 amendment s h a l l  in c lu d e  a 

d e f i n i t e  statem ent as t o  the dat9 and p la ce  o f h is  a r r iv a l  in  

the Commonwealth and the name o f  th e  v e s s e l  by w hich he t r a v e l ­

le d  to  A u s t r a lia .

In  a s im ila r  e a s e ^  the C ourt h e ld  that the P arliam en t
]j

o f  the Commonwealth had pow er, under s .  51 (XXVII) and(XXXDC) 

o f  th e  C o n s t it u t io n , to  c a s t  upon a person  charged  w ith  b e in g  

a p r o h ib ite d  im m igrant found w ith in  the Commonwealth, the 

burden o f  p rov in g  th at he was n ot an immigrant as w e l l  as th a t  

he had n o t  evaded a custom s o f f i c e r .  The p r o v is io n  o f  a .

5 (3 )  o f  the A ct o f  1901-1925 th at in  any p r o s e c u t io n  the a v e r ­

ment o f  the p r o s e c u to r  th a t the defen d an t is  an im m igrant who 

(a )  has evaded an o f f i c e r ,  s h a l l  be deemed t o  be proved  in  1 2

(1 )  G a b r ie l v .  Ah Hook (1 9 2 4 ) , 34 C .L .R . 591.

(2 )  Williamson v .  Ah On (1 9 2 6 ) , 39 C .L .R . 95 .
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the absen ce  o f  p r o o f  to  the c o n tra ry  by  the p erson a l e v id e n ce  

o f  the d e fen d a n t, Is  th e r e fo r e  v a l i d .  These a l t e r a t io n s ,  

though made a f t e r  the year 1911 when the accu sed  was a l le g e d  

t o  have e n te re d  the Commonwealth, were h e ld  to  be a m atter o f  

mere p roced u re  and th e r e fo r e  r e t r o s p e c t iv e ,  th a t Is t o  s a y , 

a p p l ic a b le  to  fa c t s  w hich  took  p la c e  b e fo r e  the a l t e r a t i o n s . ^  

Ah On was fou n d  in  P erth , W estern A u s t r a l ia ,  in  May, 1926, and 

f a i l e d  to  pass the d i c t a t i o n  t e s t .  There was no p r o o f  th a t 

he had evaded an o f f i c e r .  Thera was a ls o  no " p r o o f  t o  the 

c o n tr a r y "  o f  the averm ent. The m a g is tra te  in  the C ourt o f
(2 5p e t ty  S e s s io n s , a c t in g  on the d e c is io n  In Ah King v . Hough, 1 

th a t  the Im m igration A cts were n ot r e t r o s p e c t iv e ,  d ism isse d  

th e  c o m p la in t . W illia m son , an o f f i c e r  o f  th e  Custom s, then 

a p p e a le d . Knox, C .J . ,  in  a d is s e n t in g  judgm ent, s a id  th a t  

the p r o v is io n s  o f  a . 5 (3 )  were in v a l id  because they w ere not 

w ith in  the com petence o f  P a rlia m en t. P arliam ent had n ot co n ­

f in e d  i t s e l f  to  say in g  th a t  "an im m igrant” who was charged 1 2

(1 )  per H ig g in s , J . ,  i b i d . ,  122. R ich  and S t a r k e ,  J J . ,  r u l e d  
t o  the same e f f e c t  bu t on d i f f e r e n t  grou n d s. T h e y  c o n c lu d e d  
th a t  th ese  p r o v is io n s  had no r e t r o a c t iv e  o p e r a t io n  a t a l l .
The d e fen d a n t en tered  the Commonwealth in  1911; a t  th a t  tim e 
g .  5 (1 )  under w hich he was charged  (as h av in g  evaded an o f f i c e r )  
was in  f o r c e .  F u rth er , the com p la in t in  th is  ca se  was made 
on 15 May, 1926, and a t  th a t  tim e s .  5 (3 )  and (3A) were in  
f o r c e .  These s u b se c t io n s  r e fe r r e d  t o  p r o s e cu t io n s  -  le g a l  
p ro ce e d in g s  -  and n ot to  the e n try  o f  persons in to  the Comnon- 
w e a lth . ^In th is  ca se  i t  wa9 th e r e fo r e  u n n ecessary  to  d is c u s s  
the r u le  th a t enactm ents d e a lin g  w ith  p roced u re  a p p lie d  t o  a l l  
p ro ce e d in g s  w hether commenced b e fo r e  or  a fter- the p a ss in g  o f  
the A c t . The p ro ce e d in g s  h ere  in  q u e s t io n  were in  f a c t  com­
menced a f t e r  the p a ss in g  o f  s .  5 (3 )  and (3A ) and n e c e s s a r i ly  
f e l l  w ith in  t h e ir  terms (p .  12 9) .

(2) (1926) ,  28 W.A.L.R. 95.
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w ith  ev a d in g  an o f f i c e r  must prove th at he had n ot done s o ,  

bu t had en a cted  th a t  "any p erson " w h atsoever who waa charged  

w ith  the o f fe n c e  must show in  the way d ir e c t e d  above th a t he 

was n o t  an iranigrant and th a t  he had n ot evaded an o f f i c e r .

The C o n s t itu t io n , by s .  31 (X X V II), a u th o r is e d  P arliam ent to  

d e a l w ith  im m igrants, bu t i t  had attem pted  t o  b r in g  w ith in  

i t s  n e t  a l l  th ose  who d id  n o t  prove in  the p r e s c r ib e d  way that 

they were n ot im m igrants. This was a d em arcation  o f  power 

beyond th a t  a l l o t t e d  by the C o n s t itu t io n . The resp on d en t a l s o  

con ten d ed  th a t  s .  5 (3 )  and (3 a ) d e f in in g  how " p r o o f  to  the 

c o n t r a r y "  by p e rso n a l e v id e n ce  s h a l l  be deemed to  have been  

g iv e n , were not p ro ce d u ra l p r o v is io n s ,  or that they  were n ot 

w ith in  the c la s s  o f  p r o v is io n s  w hich were r e t r o s p e c t i v e ,  f o r  

they changed th e  methods o f  p r o o f  f o r  the purpose o f  o o n v ic -  

t i o n .  On t h e ir  p rop er  in t e r p r e t a t io n ,  he m ain ta ined  they 

co u ld  o n ly  a p p ly  to  persons who came in to  the Commonwealth 

a f t e r  th ey  had been e n a cte d .

The d e c is io n  has been m o d ifie d  in  a r e c e n t  c a s e ^  where 

the C ourt r u le d  th a t  the p r o v is io n s  o f  s .  5 (3 )  and (3 A ), b e in g  

e x p r e s s ly  c o n fin e d  to  p r o s e cu t io n s  under s .  5 (1 )  and ( 2 ) ,  w hich 

appeared in  t h e ir  p resen t form  o n ly  a f t e r  1924 (N o. 4 7 ) ,  o o u ld  

r e la t e  on ly  to  im m igrants charged  w ith  the e v a s io n  o f  an o f f i ­

c e r ,  whose o f fe n c e  is  a l le g e d  to  have been com m itted a f t e r  the

( 1 )  Ah Yon v .  G leeson  (1 9 3 0 ) ,  43 C .L .R .  589



222 T

date o f  the p a ss in g  o f  the 19^4 A c t . Where an immigrant 

whose e n try  in to  the Commonwealth was a l le g e d  to  have been 

"abou t 19 06", when the o r ig in a l  s .  5 ( 1 ) ,  p r o v id in g  the d i c t a ­

t io n  t e s t  f o r  any im m igrant who has evaded an o f f i c e r ,  was in  

f o r c e ,  an im m igrant c o u ld  n o t  be c o n v ic t e d ,  in  the absence o f  

p r o o f  th a t he had evaded an o f f i c e r ,  The d e fe n d a n t , th e r e ­

f o r e ,  b e in g  fou nd  in  M arch, 1930, and having  f a i l e d  to  pass

the t o 8 1, bu t a l le g in g  th a t he had been  in  A u s tra lia  b e fo r e
A id  *3?‘id le  t i: ,v r  . K Jr r h i*  j - r . ' • •  &&:•• 1*4?; ’• • j-n <>% CiO'ir ~
1924, co u ld  o n ly  be d e a lt  w ith  a c c o rd in g  to  the r e p e a le d  p ro -  

b: : ' (.■■•■■■ '■ v-: s , (Jo
v is io n s  o f  s .  5 (1 )  o f  the A ct o f  1901-1908 , and suoh r e p e a l

w ould n ot a f f e c t  t h e ir  p re v io u s  o p e r a t io n .  ̂~ ^

47 . The D e f in i t io n  o f  an Im m igrant. -  E very C hinese
- ■ i it* • ■ “ ' ' * 3 • • • •• • M

im m igrant e n te r in g  or found w ith in  the Commonwealth is  s u b je c t  

t o  the p r o v is io n s  o f  the Im m igration  A c t ,  He may be re q u ire d  

to  pass the d i c t a t i o n  t e s t ,  f a i l u r e  in  w hich makes him a p ro ­

h ib i t e d  immigrant l i a b l e  to  Im prisonm ent and d e p o r ta t io n .

The q u e s t io n  w hether a p erson  is  an im m igrant or n ot i s  th e r e -
j P f  • ' • • •• 1 v-' ' . y  V  i -  V,f “ \ r l  .• '•,? - f f  T  %  &  Y Y * :  | * b  A? **| -<Sj- '! '*  • {•*

f o r e  m a te r ia l t o  h is  r ig h t  b o th  o f  e n tr y  and o f  rem ain ing  in  

A u s t r a l ia ,  and may te r a is e d  at any tim e . N a t io n a l ity  and 

d o m ic ile  may be adduced to  prove th at the p erson  se e k in g  ad ­

m is s io n  is  n ot an im m igrant. They are e v id e n t ia r y  f a c t s  o f  

more or  le s s  w eight in  c e r t a in  c ir cu m s ta n ce s , bu t th ey  are  not

( 1 )  Ah Yon v« G leeson  ( 1 9 3 0 ) ,  43  C .L .R . 5 9 5 - 5 9 6 .



the u ltim a te  or d e c is iv e  c o n s id e r a t io n s  b e fo r e  A u s tra lia n  law .

The in t e r p r e t a t io n  o f  who is  an immigrant w ith in  the meaning 

o f  the Im m igration  R e s t r i c t i o n  A ct has n ot been  f r e e  from  am— 

b i g u i t y .  I t  was f i r s t  h e ld  th a t .  In i t s  o rd in a ry  m eaning.1 

im m igration  im p lied  le a v in g  an o ld  home in  one co u n try  to 

s e t t l e  in  a new home in  an oth er c o u n tr y , w ith  a more or  le s s
» \  t , .. . ■ . '-iW

d e f in e d  in te n t io n  o f  s ta y in g  th ere  perm anently  o r  f o r  a c o n ­

s id e r a b le  t i m e . ^  In Chla Gee v . M artin  th e  High Court h e ld  

th a t  in  o rd e r  to  p rove  th a t a person  e n te r in g  the Commonwealth 

is  an "im m igrant" i t  is  not n e ce ssa ry  to  prove th a t  he in te n d ­

ed to  rem ain In the Commonwealth f o r  any d e f i n i t e  p e r io d .

"The t e s t  is  one t o  be a p p lie d  on e n tr y , and the q u e s t io n  

w hether a man is  an Immigrant must be a m atter ca p a b le  o f  

b e in g  determ ined  then and th e r e . x t w ould be re d u c in g  tiie 

A ct to  n u l l i t y  i f  i t  were h e ld  th a t  the t e s t  o f  w hether a man 

were an im m igrant or n ot was to  be some in te n t io n  the Common­

w ea lth  a u t h o r i t ie s  m ight have no means o f  d i s c o v e r in g .  . . .

The term »im m igrant« is  c l e a r l y  s a t i s f i e d  by the a c t  o f  com ing 

in t o  the C o m m o n w e a l t h . I n  Ah Yin v .  C h r is t ie  i t  was 

ag a in  h e ld  th a t  any p erson  who sought t o  e n te r  the Comnonwealth 

from  abroad  was prima f a c i e  an im m igrant. The word in v o lv e s  

the id e a  o f  com ing in t o  a cou n try  or  r e g io n  from  a form er 1 2

(1 )  Ah S h e u n g  v . L lndborg  (1 9 0 6 ) , V .L .R . 332 .

(2) (1906 ),  3 C.Tj.it. 654.
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h a b i t a t ,  e s p e c i a l l y  a  n a t i v e  l a n d . ^ 1 ^  T h e  r i g h t  o f  r e s i d e n c e  
a c q u i r e d  b y  a  f a t h e r  i n  A u s t r a l i a  w a s  n o t  t r a n s m i s s i b l e  t o  h i s  
m i n o r  s o n .  E v e n  a s s u m i n g  t h a t  h i s  l e g a l  d o m i c i l e  w a s  a t  t h e  
p l a c e  o f  h i s  . f a t h e r ’ s  d o m i o i l o ,  i t  d i d  n o t  f o l l o w  t h a t  h e  w a s  
n o t  a n  i m m i g r a n t .

T h e  a r g u m e n t  b a s e d  o n  t h e  d e c i s i o n  i n  C h i a  G e e  v .  M a r t i n ,  
t h a t  p r o o f  o f  e n t r y  w i t h o u t  p r o o f  o f  a n  a n i m u s  m a n e n d i  w a s  
s u f f i c i e n t  e v i d e n c e  o f  i m m i g r a t i o n ,  w a s ,  h o w e v e r ,  r e j e c t e d  i n  
a  l a t e r  c a s e .  '  T h e  C h i e f  J u s t i c e  e x p r e s s e d  h i s  o p i n i o n  
t h a t  t h e  w o r d  " i m m i g r a t i o n 11 a s  u s e d  i n  t h e  C o n s t i t u t i o n  d i d  

n o t  m e a n  m e r e  p h y s i c a l  e n t r y  i n t o  t h e  C o m m o n w e a l t h ,  a l t h o u g h  
t h e  f a c t  o f  e n t r y  w a s ,  i f  n o  m o r e  a p p e a r e d ,  s u f f i c i e n t  p r i m a  

f a c i e  e v i d e n c e  t h a t  t h e  p e r s o n  e n t e r i n g  w a s  a n  i m m i g r a n t .  I f  

" i r n m i g i ' a t i n g "  i n t o  A u s t r a l i a  b e  t a k e n  t o  m e a n  " e n t e r i n g * 1  A u s ­
t r a l i a  a n d  e v e r y  p e r s o n  e n t e r i n g  A u s t r a l i a  a  p r i m a  f a c i e  i m ­

m i g r a n t ,  t h e  c o n s e q u e n c e  w o u l d  b e  t h a t  a n  A u s t r a l i a n  b o r n  p e r ­
s o n  w h o s e  p e r m a n e n t  r e s i d e n c e  w a s  i n  A u s t r a l i a  m i g h t  b e  m a d e  
t o  s u b m i t  t o  t h e  d i c t a t i o n  t e s t  o n  h i s  r e t u r n i n g  h o m e  a f t e r  a 

m o n t h ’ s  s t a y  a b r o a d .  T h e  u l t i m a t e  f a c t  t o  b e  e s t a b l i s h e d  a s  
a  t e s t  w h e t h e r  a  g i v e n  p e r s o n  i s  a n  i m m i g r a n t  o r  n o t ,  i s  
w h e t h e r  h e  i s  o r  i s  n o t  a t  t h a t  t i m e  a  c o n s t i t u e n t  p a r t  o f  t h e *  
c o m m u n i t y  k n o w n  a s  t h e  A u s t r a l i a n  p e o p l e .

(1 )  (1 9 0 7 ) , 4 C .L .K . 1432 -1437 .

( 2 ) p o t t e r  v . M l n a h a n  (1 9 0 8 ) , 7 C .L .E . 277.
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In  co n s tru in g  th e  term "im m ig ra n t", the d o c t r in e  o f  dom i­

c i l e  is  o f  more Im portance than th a t  o f  n a t i o n a l i t y .  Minahan 

was the i l l e g i t im a t e  gon o f  a B r i t i s h  m other and a C hinese 

fa t h e r ,  who took  him t o  China in  1882 . A part from  the f a c t  

th a t he wae born  in  V i c t o r ia ,  he v/as h e ld  to  have h is  o r ig in a l  

home in  A u s t r a l ia ,  tho m oth er ’ s d o m ic i le .  T h ere fo re  h is  r e ­

e n tr y  in to  the Commonwealth in  1908 was "com ing home” arxi he 

vms n ot an im m igrant. in  Donohoe v . Wong Sau^1  ̂ a Chinese 

woman, born  in  New South Wales o f  n a tu r a lis e d  B r i t i s h  paren ts 

b e lo n g in g  to  the Church o f  England and m arriod  to  a d o m ic ile d  

A u s tra lia n  o f  the C hinese r a c e , was h e ld  to  be an immigrant 

on h e r  re tu rn  in  1924 to  the cou n try  w hich she had l e f t  in  

1889 . The C ourt lu lo d  th a t  the mere f a c t  th a t  a p erson  was 

b orn  in  A u s tr a lia  d id  n ot p rev en t h is  bein g  an immigrant w ith ­

in  the meaning o f  the A ct  w henever, a f t e r  an absence from 

A u s t r a l ia ,  he d e s ir e d  to  come back  th e r e . The resp on d en t 

was n ot a member o f  the A u s tra lia n  community when she e n te re d  

the Commonwealth and t h e r e fo r e  was n o t  in  p o in t  o f  f a c t  com ing 

b a ck  t o  A u s t r a lia  a3 to  her home.

48 . The Q u estion  o f  Domicfelle. -

(1 )  E vidence o f  Former D om icile  

By v ir t u e  o f  the p r o v is io n s  o f  s .  3 (n )  o f  the Im m igration  

A c t ,  1901, C hinese p erson s  fo r m e r ly  d o m ic ile d  in  A u s tr a lia

( 1 )  ( 1 9 2 5 ) ,  36 C . L . R .  404.
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were exem pted from  the c la s s  o f  p r o h ib it e d  im m igrants. They 

co u ld  not be k ep t in  cu s to d y  f o r  b e in g  prim e f a c i e  p r o h ib ite d  

im m igrants or f o r  f a i l i n g  to  s a t i s f y  the Im m igration  O f f i c e r  

o f  the f a c t  o f  such d o m ic ile  when no ore appeared to  show cause 

why th ey  sh ou ld  be so  k e p t . The O f f i c e r  was bound to  a c t  

r e a s o n a b ly  in  a ccord a n ce  w ith  the e v id en ce  adduced and h is  co n ­

d u ct must be s u b je c t  to  c o n t r o l  by the C o u r t . ^  In  Chow Chin 

v .  M artin  the Court a ls o  h e ld  that i f  the a p p e lla n ts  had s a t i s ­

f i e d  the p rop er  O f f i c e r  th a t they had been fo r m e r ly  d o m ic ile d  

in  the Commonwealth, they were e n t i t l e d  to come back and co u ld
( 9  \n o t  be c o n v ic t e d  o f  b e in g  p r o h ib it e d  im m ig ra n ts .' ' The 

C ourt r e g r e t t e d  that th ey  had not asked fo r  an adjournm ent in  

o rd e r  t o  ten d er  ev id en ce  t o  the O f f i c e r .  But as the C ourt 

co u ld  o n ly  d e a l w ith  c o n v ic t io n s ,  i t  c o u ld  n ot but d e c la r e  

th a t  the c o n v ic t io n s  were t e c h n ic a l ly  r i $ a t .

( i i )  D e r iv a t iv e  D om icile

This has been h e ld  to  c o n fe r  no p o l i t i c a l  s t a t u s .  Through 

the a c q u is i t io n  o f  a d o m ic ile  by  a C hinese fa t h e r ,  h is  m inor 

sons may take a d e r iv a t iv e  d o m ic i le .  But such d e r iv a t iv e  or 

le g a l  d o m ic ile  c o n fe r s  no r i g h t  upon an a l ie n  t o  e n te r  an oth er 

c o u n t r y . ^  The a p p l i c a t io n  o f  the law o f  d o m ic ile  has been  1 2 3

(1 )  The King v . L indbergh (1 9 0 5 ) , 3 C .L .H . 93 .

(2 )  (1 9 0 5 ) , 3 C .L .R . 654.

(3 )  Ah Y in  v . C h r is t ie  (1 9 0 7 ) , 4 C .L .R . 1428.
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c o n fin e d  t o  the d e term in a tion  o f  q u e s tio n s  o f  c i v i l  s t a t u s ,  

q u e s tio n s  o f  c a p a c ity  to  c o n t r a c t  m a rr ia g e , and q u e stio n s  o f  

s u c c e s s io n  to  p e rso n a l p r o p e r ty . The r i^ t it  o f  an a l ie n  to  

c la im  ad m ission  to  a fo r e ig n  cou n try  depends upon p o l i t i c a l  

and n o t  c i v i l  s t a t u s .  The C ourt fu r t h e r  d e c la r e d  that p e r ­

m iss io n  g iv e n  to  a p erson  to  en ter  a co u n try  d id  n ot n e c e s ­

s a r i l y  im ply p erm iss ion  to  h is  w ife  and c h i ld r e n  to  e n te r  the 

c o u n tr y . The whole ten or o f  the p r in c ip a l  A ct went to  show 

th a t the p r iv i le g e s  i t  c o n fe r r e d  in  a llo w in g  persons t o  e n te r  

the Commonwealth were m ere ly  p erson a l and d id  n ot extend  b e ­

yond the p erson  o f  the im m ediate r e c i p i e n t .

A C hinese came to  A u s t r a lia  in  1898, le a v in g  h is  w ife  in  

C hina, and rem ained in  M elbourne f o r  abou t s i x  y e a r s . in  

1904 he went back  to  China a t  the c a l l  o f  f i l i a l  du ty  and 

a g a in  came to  A u s tra lia  in  1912, s t i l l  w ith o u t  h is  w i f e .  The 

C ou rt found th a t  he had n ot abandoned h is  Chinese d o m ic i le  o f  

o r ig in  and th a t th ere  was no e v id e n ce  o f  hi3 hav in g  a cq u ire d  

an A u s tra lia n  d o m ic ile  b e fo r e  he went to  China in  1904. He 

v;as th e r e fo r e  a p r o h ib it e d  im m igrant, h av in g  f a i l e d  in  a d i c ­

t a t io n  t e s t . ^  Prom th is  d e c is io n  i t  is  c le a r  th a t the 

r ig h t  to  ad m ission  depends on d o m ic ile  in  the le g a l  sense o f  

the term and n ot on bona f i d e  r e s id e n c e  m e re ly . The p r o v i ­

s io n  o f  s .  3 (n )  w hich exem pted persons fo r m e r ly  d o m ic ile d  in

(1 )  L ing  Pack v . Q leeson  (1 9 1 3 ) , 15 C .L .R . 125.
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Australia from the language test and which was in  force when 

Ling Pack le ft  Australia in 1904, is  not to be taken as a 

guarantee of the vested rights of those who have once been in 

Australia. It assures the r i$ it  of re-entering Australia to 

those persons only who have maintained a permanent abode in 

the Commonwealth and who, as the successive interpretations 

of the power to restrict le gislation show, can never be deemed 

to f a l l  under the category of an immigrant.

But i t  has a ls o  been  d ec id ed  that the f a c t  that a p erson  

has been  c o n v ic t e d  under the A ct o f  b e in g  a p r o h ib it e d  immi­

gran t is  n o t ,  on a subsequen t p r o s e c u t io n  o f  the same p erson  

f o r  b e in g  a p r o h ib it e d  immigrant found on a subsequen t o c c a ­

s io n  w ith in  the Commonwealth, e v id e n ce  th a t he Is then a p ro ­

h ib i t e d  im m ig r a n t .^  There are s e v e r a l  c a t e g o r ie s  under 

w hich a p erson  may be ch arged  as a p r o h ib it e d  im m igrant. Some 

a re  o f  a tem porary n a tu re . U nless the f a c t s  c o u ld  be proved  

t o  be  c o n t in u in g  f a c t s  a f f e c t i n g  the s ta tu s  o f  a p erson  ch a rg ed , 

a c o n v ic t io n  f o r  b e in g  a p r o h ib it e d  im m igrant is  not in  the 

natu re  o f  an a d ju d ic a t io n  o f  s ta t u s .

4 9 . The Q u estion  o f  N a t io n a l i t y . -  In e a r ly  c o l o n i a l  

A cts  Intended to  e x c lu d e  Chinese im m igra tion , e x ce p t io n s  were 

made e i t h e r  o f  a l l  B r i t i s h  s u b je c t s  or  o f  a l l  A u s tra lia n -b o rn  

C h in e se . But under th e  F ed era l A ct more w e ig h t is  la id  upon

( ! )  B a i n v .  Ah Kee (1 9 1 4 ) , 17 C .L .K . 433.



229.

the d o c t r in e  o f  d o m ic ile  than on th at o f  n a t i o n a l i t y .  The 

Im m igration  K e s t r i c t io n  A ct i9 taken  a d m itte d ly  to  e x c lu d e  

B ritish s u b je c t s  who may come from  o th e r  p a rts  o f  the Em pire.

I t  a l s o  exc lu d es  B r i t i s h  s u b je c t s  born  in  A u s t r a lia  f o r  the 

re a so n  th a t  th ere  is  no A u s tra lia n  n a t i o n a l i t y  as d is t in g u is h ­

ed from  B r it i s h  n a t i o n a l i t y .  Under s .  5 (XXVII) o f  the Con­

s t i t u t i o n ,  the Commonwealth P arliam ent has power to  e x c lu d e
'*■ '** .. «  . f l i t  C  Jk Jt, ■'.'^¿3

im m igrants t  w hether a l ie n s  or n o t .  That i t  may determ ine who 

s h a l l  be the component fa c t o r s  o f  the A u s tra lia n  p eop le  is  n o t  

c o n t e s t e d .  But in  one ca se  the q u e s t io n  arose whether th is  

power to  d e a l w ith  '’ im m igra tion ” extends to  the ca se  o f  Aus­

t r a l ia n s  m erely  absen t from  A u s tra lia  on a v i s i t  cum anlmo 

r e v e r t e n d i .
■  r ■ -»_ r  i. _ w-' ' ' 'J- • fi

A C hinese named ah Sheung came to  V ic t o r ia  about 1881, 

was n a tu r a lis e d  in  1883, made two v i s i t s  to  China p r io r  to  

1901, when he a g a in  went to  China and retu rn ed  t o  the Common­

w ea lth  in  1906. He was h e ld  to  be an immigrant and put to  

the d i c t a t i o n  t e s t ,  in  w h ich  he f a i l e d .  The supreme C ou rt o f  

V i c t o r ia  fou nd  that Ah Sheung was a d o m ic ile d  V ic t o r ia n  sub­

j e c t  o f  the King and th a t , e x ce p t  d u rin g  h is  v is i t s  to  China, 

he was a ls o  r e s id o n t  in  V i c t o r i a .  i t  r u le d ^ 1  ̂ th a t  he had 

n o t  l o s t  h is  d o m ic ile  by h is  v i s i t s  to  C hina, th a t  he was e n -0

t i t l e d  to  the p r iv i le g e s  f lo w in g  from  n a t u r a l is a t io n  and th a t

he co u ld  not be p reven ted  from  e n te r in g  under an A ct d e a lin g
- V i f 5 ' ■ ’ : r f  ■ •• •' ' i .

(1 )  Ah Sheung v . Lindbergh. (1 9 0 6 ) , V .L .R . 323 .
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w ith  im m igration  and im m igrants. On a p p e a l, the High C ourt 

o rd e re d  a r e -h e a r in g  to  e s t a b l i s h  the id e n t i t y  o f  Ah S h e u n g  

w ith  the n a tu r a lis e d  V ic to r ia n  o f  th a t  n am a.^ ^  Pending the

r e -h e a r in g , the A tto rn e y -G e n e ra l o f  the Commonwealth in t e r -
( 2)vened a g a in s t  the judgm ent o f  the Supreme C o u r t . '  ' I t  seemed 

th a t the High Court was n ot d isp o se d  to g iv e  any countenance 

to the n o v e l d o c t r in e  th a t th ere  was an A u s tra lia n  n a t io n a l i t y  

b e s id e s  a B r it is h  n a t i o n a l i t y .  The term "im m ig ra tion " in ­

c lu d e d  the power to  e x c lu d e  B r i t i s h  s u b je c t s  in  g e n e r a l, and 

exten d ed  to  parsons o f  A u s tra lia n  n a t i o n a l i t y ,  w hatever that 

m ight mean. N a t io n a l ity  a lon e  wa3 h e ld  to  have n o th in g  to  

do w ith  the q u e s t io n  w hether a person  se e k in g  ad m ission  in to  

A u s t r a lia  was an im m igrant. But the C ourt adm itted  the fo r c e  

o f  the view  taken by the V ic t o r ia n  T r ib u n a l, th a t  the term 

shou ld  n ot extend  to  the ca se  o f  A u s tra lia n s  absent tem p ora ri­

l y  from  the c o u n tr y . Who, In t h is  v iew , sh ou ld  be c o n s id e r e d  

A u s t r a lia n s , so  as n ot to  be "im m igrants" on t h e ir  re tu rn ?

The q u e s t io n  was l e f t  open as the ap p ea l was abandoned upon the 

e s ta b lish m e n t o f  the id e n t i t y .

T h a t  t h e  q u e s t i o n  o f  n a t i o n a l i t y  i s  always taken  to g e th e r  

w i t h  t h e  q u e s t i o n  o f  d o m i c i l e  is  f u r t h e r  i l l u s t r a t e d  in  the 

c a s e  o f  M in a h a n .  The re sp o n d e n t, h a v i n g  been  b o rn  i n  V ic t o r ia ,  1

(1 )  C h r is t ie  v .  A h  S h e u n g  ( 1 9 0 6 ) ,  3 C . L . R ,  9 9 8 .

( 2 ) A tto rn e y -G e n e ra l v .  Ah Sheung (1 9 0 6 ) , 4 C .L .R . 949 .
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w as a m em ber o f  t h e  A u s t r a l i a n  c o m m u n it y ;  b e i n g  th e  s o n  o f  

a  B r i t i s h  m o t h e r  a n d  a C h in e s e  f a t h e r ,  b e tw e e n  whom n o  p r e ­

s u m p t io n  o f  a  l e g a l  m a r r ia g e  c o u l d  b e  e n t e r t a i n e d ,  h e  h a d  h i s  

m o t h e r ’ s  d o m i c i l e ,  w h ic h  w as i n  A u s t r a l i a .  T h e  H ig h  C o u r t  

r u l e d :  " E v e r y  p e r s o n  b e c o m e s a t  b i r t h  a m em ber o f  t h e  com ­

m u n i t y  i n t o  w h ic h  h e  i s  b o r n ,  a n d  i s  e n t i t l e d  t o  r e m a in  i n  i t  

u n t i l  e x c lu d e d  b y  som e c o m p e t e n t  a u t h o r i t y .  E v e r y  hum an 

b e i n g  i s  a  m em ber o f  som e c o m m u n it y ,  a n d  i s  e n t i t l e d  t o  r e g a r d  

th e  p a r t  o f  th e  e a r t h  o c c u p ie d  b y  t h a t  c o m m u n ity  a s  a  p l a c e  

to  w h ic h  he m ay r e s o r t  w h e n  he t h i n k s  f i t .  . . . Th e  r e s p o n d ­

e n t  i s  a  p e r s o n  w h o , u p o n  t h e  e v i d e n c e ,  w as e n t i t l e d  b y  t h e  

o i r o u m s t a n c e s  o f  h i s  b i r t h  t o  r e g a r d  V i c t o r i a  a s  h i s  h o m e . 

N o t h in g  l ia s  b e e n  d o n e  t o  d e p r i v e  h im  o f  t h a t  r i g h t ,  o r  t o  c o n ­

f e r  o n  h im  a r i g h t  t o  e n t e r  i n  a n y  o t h e r  p a r t  o f  t h e  w o r l d ,  

e x c e p t  s o  f a r  a s  h i s  B r i t i s h  n a t i o n a l i t y  m ay c o n f e r  a n y  s u c h  

r i g h t . T k ©  a n s w e r  t o  t h e  q u e s t i o n  w h e t h e r  a  p e r s o n  i s  

a n  A u s t r a l i a n  o r  n o t  d e p e n d s  o n  w h e t h e r  h e  i s  o r  i s  n o t  a t  

t h e  t im e  w h e n  h e  e n t e r s  th e  C o m m o n w e a lth  a c o n s t i t u e n t  m em ber 

o f  t h e  c o m m u n it y .

T h i s  l a s t  d e c i s i o n  se e m s t o  c o n f l i c t  w i t h  t h e  case of 
Y io n g  S a u ,  whom th e  C o u r t  d e s c r i b e d  a s  n o t  A u s t r a l i a n  " i n  p o i n t  

o f  l a n g u a g e ,  u p b r i n g i n g ,  e d u c a t i o n ,  s e n t i m e n t ,  m a r r i a g e ,  o r  

a n y  o f  t h o s e  i n d i c i a  w h ic h  g o  t o  e s t a b l i s h  A u s t r a l i a n  n a t i o n ­

a l i t y . ” ^  H e r  c a s e  i s  d i s t i n g u i s h e d  f r o m  t h a t  o f  M in a h a n

( 1 )  ( 1 9 0 8 ) ,  7 C . L . K .  2 6 9 .

(2 )  (1 9 2 5 ) , 36 C .L .R . 40 8 , 4q9
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o n l y  i n  i t s  f a c t s  a n d  n o t  on g r o u n d s  o f  la w .  I n  t h e  l a t t e r  

c a s e ,  th e  C o u r t  p o in t e d  o u t  t h a t  t h e  f a t h e r  t o o k  th o  b i r t h  

c e r t i f i c a t e  w it h  h im  w h e n  l e a v i n g  A u s t r a l i a ,  w h i l e  i n  th e  

f o r m e r  t h e  c e r t i f i c a t e  w as p r o c u r e d  f o r  W ong C a u  t e n  y e a r s  

a f t e r  d e p a r t u r e ;  t h i s  w as t a k e n  t o  b e  a n  i n d i c a t i o n  o f  l a c k  

o f  i n t e n t i o n  t o  r e t u r n .  F u r t h e r ,  t h e  m o t h e r  o f  M in a h a n  w a s 

a n  A u s t r a l i a n  o f  E u r o p e a n  s t o c k ,  w h i l e  W ong ? a u » B  m o t h e r  w as 

a C h in e s e  a n d  " t h e r e  w a s n o t  th e  s l i g h t e s t  e v i d e n c e  o f  a n y ­

t h i n g  A u s t r a l i a n  a b o u t  t h e  r e s p o n d e n t  e x c e p t  h e r  b i r t h " .  H e re  

we h a v e  a p e r s o n  w h o , b o r n  i n  th e  A u s t r a l i a n  c o m m u n it y  o f  

n a t u r a l i s e d  B r i t i s h  p a r e n t s  b u t  h a v i n g  n o  " r e a l  ho m e" i n  A u s ­

t r a l i a ,  w as t h e r e f o r e  h e l d  n o t  t o  b e  one o f  i t s  p e o p le .

We nov/ come t o  th e  c o n c l u s i o n  t h a t  u n d e r  t h e  I m m i g r a t io n  

A c t s  C h in e s e  m ay be d e p o r t e d  a t  t h e  d i s c r e t i o n  o f  t h e  im m i­

g r a t i o n  a u t h o r i t i e s  a t  a n y  t im e  a n d  d e b a r r e d  f r o m  r e t u r n i n g  

w h e n  o n c e  d e p o r t e d .  M in o r  s o n s  m ay n o t  j o i n  t h e i r  p a r e n t s ,  

w iv e s  t h e i r  h u s b a n d s ,  an d  v i c e  v e r s a .  aust r a l i a n - b o r n  C h in e s e  

m ay be e x c lu d e d  f r o m  t h e i r  c o u n t r y  o f  o r i g i n ;  o r  i f  n a t u r a ­

l i s e d ,  f r o m  t h e i r  c o u n t r y  o f  a d o p t i o n .  T h e  m e a n in g  o f  " im m i­

g r a t i o n ” i s  v i r t u a l l y  i f  n o t  a c t u a l l y  e q u i v a l e n t  t o  e n t r y  i n t o  

A u s t r a l i a ,  and  c o v e r s  n e a r l y  e v e r y  c a s e  o f  th e  C h in e s e  s e e k i n g  

a d m i s s i o n .  In d e e d ,  t h e  d r a s t i c  p e n a l t i e s  w h ic h  m ay f a l l  u p o n  

t h e  m a s t e r  o f  a  v e s s e l  c a r r y i n g  C h in e s e  p a s s e n g e r s  r e s u l t s  i n  

r e f u s a l  on th e  p a r t  o f  s h i p p i n g  c o m p a n ie s  t o  a f f o r d  th em  a c ­

c o m m o d a t io n , o r  t o  a g r e e  t o  t r a n s p o r t  th em  e x c e p t  o n  s e v e r e  

t e r m s .  T h e i r  p r a c t i c a l  e f f e c t  i s  t o  e x c l u d e  C h in e s e  f r o m  

e n t e r i n g  A u s t r a l i a  l o n g  b e f o r e  t h e y  h a v e  th e  c h a n c e  t o  l a n d .
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Chapter X IV .

KB* Z ¿ALAND

5 0 . The C hinese Im m igration  A ct o f  1881 and I t s  Amend« 

m anta. -  In o rd e r  t o  show the d i f f e r e n t  p o s i t io n  o f  the Chineae 

eft d e f in e d  by th is  A ct and the A ct o f  1908 now in f o r c e ,  i t  

aeea» opportune to  r e c a p it u la t e  the main p o in ts  o f  the form er 

l e g i s l a t i o n .  The A ct o f  1881 a p p lie d  to  "C h in e se " , w h ich  word 

was to  mean any poraon  b o m  o f  Chineae p a r e n ts , and any n a tiv e  

o f  China o r  i t *  dependenoiea  o r  o f  any is la n d  in  th e  China t e a s ,  

b o m  o f  C hlneso p a re n ts . The ju s t i c e s  m ight d e c id e  upon t h e ir  

own view  and judgment w hether any person  ch arged  b e fo r e  them was 

a "C h in esa " w ith in  the meaning o f  the A c t . For the purpoae o f  

any p ro ce e d in g  taken under the A c t ,  the burden o f  p r o o f  s h a l l  

l i e  on the d e fen d a n t to  a how that he is  exempt from  the o p e ra - 

t io n  o f  any o f  such p r o v is i o n s . The number o f  C hinese p a ssen ­

g e rs  c a r r ie d  by each  v e s s e l  is  l im it e d  t o  one f o r  ev ery  ten  tons 

o f  i t s  tonnage. No e n try  s h a l l  be deemed t o  have been  l e g a l l y  

made o r  t o  have any le g a l  e f f e c t  u n t i l  n payment o f  £10 has been 

made f o r  e v e ry  C h in ese . C hinese w ith in  the c o lo n y  o f  New Zea­

land a t  the da ta  when t h is  A c t  comes in to  o p e r a t io n  may, w ith in  

two m onths, a p p ly  f o r  a c e r t i f i c a t e  o f  exem ption  from  payment 

(known *3 a s e c t io n  13 c e r t i f i c a t e ) .  A bona f i d e  r e s id e n t  o f  

the c o lo n y  who das Ires t o  bo ab sen t f o r  a tem porary purpose may 

a l s o  a p p ly  f o r  a c e r t i f i c a t e  w hich  w i l l  exempt him from  the p r o ­

v i s i o n s  o f  th e  A ct f o r  a s p e c i f i e d  tim e and from  a l l  payments 

( f le c t io n  14 c e r t i f i c a t e ) .
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The 1 8 3 8  A m endm ent e x c lu d e d  C h in e s e  n a t u r a l i s e d  i n  New 

Z e a l a n d  f r o m  th e  te r m  ’’ C h i n e s e " .  I t  a l s o  e x e m p te d  f r o m  p a y ­

m e n t o f  th e  t a x  p e r s o n s  d u l y  a c c r e d i t e d  to  t h e  c o l o n y  b y  t h e  

G o v e rn m e n t  o f  C h in a  o r  b y  o r  u n d e r  t h e  a u t h o r i t y  o f  t h e  Im ­

p e r i a l  G o v e rn m e n t o n  a n y  s p e c i a l  m i s s i o n .  Th e  A c t  s h a l l  a l s o  

n o t  a p p l y  t o  t h e  o f f i c e r s  o r  c r e w s  o f  a n y  v e s s e l  o r  v e s s e l s  o f  

w a r  o f  th e  E m p e r o r  o f  C h i n a ,  who s h a l l  h a v e  a l l  t h e  p r i v i l e g e s  

a n d  im m u n it ie s  e n jo y e d  b y  t h e  o f f i c e r s  o r  c r e w s  o f  th e  v e s s e l s  

o f  w a r  o f  a n y  o t h e r  f r i e n d l y  p o w e r . The p a s s e n g e r  l i m i t a t i o n  

w a s r a i s e d  t o  one f o r  e v e r y  lo o  t o n s  o f  t h e  s h i p ' s  t o n n a g e .

I t  w a s p r o v i d e d ,  h o w e v e r ,  t h a t  t h e  w h o le  A c t  w as t o  r e m a in  i n  

f o r c e  o n l y  u n t i l  t h e  e n d  o f  th e  n e x t  ye a r* . B u t  b y  a  C o n t i n u ­

a n c e  A c t  i n  1 8 0 9  th e  s u s p e n s i o n  c l a u s e  w as r e p e a l e d  a n d  th e  

A c t  c o n t in u e d  i n  f o r c e  p e n d i n g  f u r t h e r  e n a c t m e n t .

T h e  to n n a g e  l i m i t a t i o n  w as f u r t h e r  r a i s e d  t o  one f o r  * 

e v e r y  2 0 0  t o n s  b y  th e  A m endm ent A c t  o f  1 8 9 6 ,  a n d  C h i n e s e ,  i n  

o r d e r  t o  o b t a i n  a d m is s io n  i n t o  New Z e a l a n d ,  m u st p a y  £ l o o  i n ­

s t e a d  o f  th e  £ 1 0  r e q u i r e d  b y  th e  o r i g i n a l  A c t .  iS ie  A c t  w a s 

t o  b e  i n  o p e r a t i o n  o n l y  u n t i l  t h e  c o m in g  i n t o  f o r c e  o f  th e  

A s i a t i c s  R e s t r i c t i o n  A c t ,  1 8 9 6 ,  w h i c h ,  h o w e v e r ,  w as n o t  a s ­

s e n t e d  t o  b y  th e  C r o w n .

A g e n e r a l  im m i g r a t i o n  la w  w as e n a c t e d  i n  1 8 9 9 ,  a d o p tin g  

the e d u c a t i o n  t e s t  o n  t h e  N a t a l  m o d e l .  B u t  t h e  p r o v is io n s  

d id  n o t  a p p l y  t o  C h i n e s e ,  f o r  w h o se  i m m i g r a t i o n  s p e c ia l  p ro ­

v i s i o n  had b e e n  m a d e . The C h in e s e  I m m ig r a n t s  A c t  w a s amended 

fu r t h e r  i n  1901 t o  g iv e  f a c i l i t i e s  t o  C hinese members o f  the
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crew o f  any sh ip  a r r iv in g  in  New Zea land " t o  go ashore from  

time t o  tim e in  the perform ance o f  t h e ir  d u t ie s  in  c o n n e c t io n  

w ith  the s h ip " ,  h i t  f o r  no o th er  p u rp ose .

The Amendment Act o f  1907 p ro v id e d  th a t  i t  was n ot law­

f u l  f o r  any C hinese t o  land in  New Zealand u n t i l  i t  had been 

p roved  to  the s a t i s f a c t i o n  o f  the C o l le c t o r  o f  Customs that 

he was ab le  to  road  a p r in te d  passage o f  n o t  lo s s  than 100 

words o f  the E n g lish  language s e le c t e d  at the d i s c r e t i o n  o f  

su ch  C o l l e c t o r .  C hinese who were d i s s a t i s f i e d  w ith  the d e ­

c i s i o n  o f  the C o l le c t o r  co u ld  appeal to  a m a g is tr a te , who was 

to  a d m in is te r  a fu r th e r  r e a d in g  t o s t  and whose d e o is io n  sh ou ld  

be f i n a l .  Teachers o f  the C h r is t ia n  r e l i g i o n  were exem pted 

from  such t o s t .

5 1 . The h m lg r a t lo n  R e s t r i c t i o n  A c t , 1908 .«  The A ct 

o f  1881 and i t s  subsequen t amendments were c o n s o lid a te d  in  

Part I I I  o f  the Im m igration  R e s t r i c t i o n  A ct (No. 7 8 ) .  "C h i­

n e s e "  s h a l l  now mean any person  born  o f  C hinese p aren ts  and 

any n a t iv e  o f  China or  i t s  d ep en d en cies  o r  o f  any is la n d  in  

the C h in a «  seas born  o f  C hinese p a re n ts ; bu t i t  does n ot 

in c lu d e  C hinese n a tu r a lis e d  in  New Zealand ( s .  2 ) .  No s h ip  

s h a l l  b r in g  a g r e a te r  number o f  C hinese (n o t  b e in g  members o f  

the crew ) than in  the p r o p o r t io n  o f  one to  e v e ry  200 tons o f  

the s h i p 's  bu rd en . The m aster s h a l l  be  l i a b l e  t o  a f i n e  n ot 

e x c e e d in g  £100 f o r  each  C hinese c a r r ie d  in  e x ce ss  ( s .  2 9 ) .

He s h a l l  a l s o  pay £100 f o r  e v e ry  Chinese b e fo r e  making any
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e n t r y  a t  t h e  c u s t o m s ,  a n d  b e f o r e  a n y  s u c h  C h in e s e  a r e  p e r m i t ­

t e d  t o  l a n d .  G o v e rn m e n t r e p r e s e n t a t i v e s  a c c r e d i t e d  to  New 

Z e a l a n d  a r e  e x e m p t f r o m  p a y m e n t ( s .  3 1 ) .  I f  a n y  m a s t e r  n e ­

g l e c t s  to  p a y  a n y  s u c h  su m , o r  p e r m it s  C h in e s e  p a s s e n g e r s  to  

l a n d  b e f o r e  s u c h  sum  i s  p a i d ,  h e  s h a l l  b e  l i a b l e  t o  a f i n e  not 

e x c e e d i n g  £ 5 0  f o r  e a c h  p e r s o n ,  a n d  i n  a d d i t i o n ,  the s h ip  s h a l l  

b e  f o r f e i t e d  a n d  m ay be s e i z e d ,  c o n d e m n e d  a n d  d i s p o s e d  o f  i n  

l i k e  m a n n e r  a s  s h i p s  f o r f e i t e d  f o r  a b r e a c h  o f  a n y  la w  r e l a t ­

in g  t o  th e  c u s t o m s  ( s .  3 2 ) .  E v e r y  s u c h  C h in e s e  who e n te rs  

o r  a t t e m p t s  t o  e n t e r  w it h o x it  p a y i n g  th e  sum  i s  l i a b l e ,  i n  ad­

d i t i o n  to  s u c h  su m , t o  a  f i n e  n o t  e x c e e d i n g  £ 5 0  a n d ,  in  d e fa u lt  

o f  p a y m e n t ,  t o  im p r is o n m e n t  f o r  t w e lv e  m o n th s  ( s .  3 4 ) .  A 

C h in e s e  w ho w a s b o n a  f i d e  r e s i d e n t  i n  New Z e a l a n d  o n  30 March, 

1 8 8 2  ( t h e  d a t e  o f  t h e  c o m in g  i n t o  o p e r a t i o n  o f  th e  C h in e s e  

i m m i g r a t i o n  A c t ,  1 8 8 1 ) ,  d e s i r i n g  t o  b e  a b s e n t  f o r  a tem porary 

p u r p o s e ,  m ig h t  a p p l y  f o r  a c e r t i f i c a t e  w h ic h  w o u ld  exempt him 

f r o m  th e  p r o v i s i o n s  o f  t h i s  p a r t  o f  t h e  A c t  ( s .  3 9 ) . ^  The 

a d d i t i o n a l  r e s t r i c t i o n  o f  a r e a d i n g  t e s t  i n  th e  E n gliah  la n ­

g u a g e  a n d  o t h e r  s i m i l a r  p r o v i s i o n s  o f  th e  c o n s o l i d a t e d  A c t a  

a r e  r e t a i n e d .  Th e  o f f i c e r s  o r  c r e w s  o f  a n y  v e s s e l  o f  w a r  a n d  

t e a c h e r s  o f  t h e  C h r i s t i a n  r e l i g i o n  a l s o  e n j o y  t h e  aforem en­

t i o n e d  e x e m p t io n s .

(1 )  The s e c t i o n  1 4  c e r t i f i c a t e  under the o r i c in .n  * «.
g ra n te d  to  any bona f i d e  r e s id e n t  w h o d e s i r « ? 1? ftlKA ctv,Was from  New Z e a l a n d .  o s ir e d  t o  be a b sen t
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Hie A ct wts f i r s t  amended in  1908 (N o. 230) to  exem pt 

from  the rea d in g  t e s t  any C ninese who has l e f t  o r  le a v e s  New 

Zealand a f t e r  r e g is t e r in g  h is  name and th u m b-prin t w ith  a 

C o l le c t o r  o f  Customs and who re tu rn s  w ith in  fo u r  years a f t e r  

the date  o f  such  r e g i s t r a t i o n .  Those r e tu rn in g  b e fo r e  1 

January, 1909, who had a t  any time been  r e s id e n t  in  New Zealand 

sh ou ld  e n jo y  the same immunity.

By the Amendment A ct (N o. 16) o f  1910 , c e r t a in  p r o v is io n s  

( s s . 1 8 -2 4 ) o f  Part I I .  d e a l in g  w ith  p r o h ib it e d  im m igrants, 

the a p p l i c a t io n  o f  w hich to  Chinese was ex c lu d ed  by the p r in ­

c i p a l  A c t , were made to a p p ly  m utatls mutandis to  C hinese p e r ­

s o n s . C hinese who land  in  New Zealand in  breach  o f  p a r t  I I I .  

o f  the A ct s h a l l ;  in  a d d it io n  to  the p e n a lt ie s ,  be removed 

from  New Z ea lan d . The m aster o f  a v e s s e l  c a r ry in g  them s h a ll  

be l i a b l e  to  d e fr a y  the expenses o f  so rem oving them and o f  

d e t a in in g  and m a in ta in in g  them pending such rem ov a l. But the
i

tonnage l i m it a t io n  s h a l l  no lo n g e r  a p p ly  to  the bona f i d e  

h o ld e r  o f  a through  t i c k e t  to  some p la ce  beyond New Z ea la n d .

A s i g n i f i c a n t  change was made in  the Amendment A c t  o f  

1920 (N o. 2 3 ) .  The re a d in g  t e s t  was revok ed  both  in  the oase  

o f  C hinese and o th e r  im m igrants. The p r o v is io n s  o f  the 1908 

Amendment were a ls o  r e p e a le d . In  a d d it io n  to  the r e s t r i c t i o n s  

im posed upon im m igration  in to  New Z ea lan d  o f  the s e v e r a l 

c la s s e s  o f  p e rso n s , the unique "p erm it system " was c r e a t e d .

No p erson  o f  o th e r  than B r it i s h  b i r t h  and parentage shall enter 

New Zealand unless he is in  p o s s e s s io n  o f  a permit obtained
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b e fo re h a n d . A p erson  s h a l l  not be deemed to  be o f  B r i t i s h  

b i r t h  and paren tage by reason  on ly  o f  the f a c t  that he o r  h is  

p a ren ts  o r  e it h e r  o f  them is  a B r i t i s h  s u b je c t ,  or that he is  

an a b o r ig in a l  n a t iv e  o f  any Dominion o th e r  than New Z ea lan d .

The a p p l i c a t io n  f o r  a perm it to  e n te r  must be sen t from  the 

co u n try  o f  o r ig in  o f  the a p p lic a n t  o r  from  the co u n try  where 

he has r e s id e d  fo r  a t  l e a s t  one y e a r . The M in is te r  o f  Customs 

may g ra n t o r  r e fu se  to  the a p p lic a n t  a perm it a t  d i s c r e t i o n ,  

and su ch  perm it may in c lu d e  or ex clu d e  the w ife  o f  the a p p l i ­

ca n t o r  any o f  h is  fa m ily .  persons who e n te r  New Zealand 

w ith o u t  havin g  o b ta in e d  a perm it are l i a b l e  to  a f in e  o f  £100 

o r  to  im prisonm ent f o r  one y e a r , and may be d e p o r te d . A 

tem porary perm it is  gran ted  to  any p erson  who d e s ir e s  to  e n te r  

New Zealand as a v i s i t o r  o n ly  f o r  purposes o f  b u s in e s s , p le a ­

su re  or h e a lt h , and in ten d s to  le a v e  w ith in  s ix  m onths. I t  

may be exten d ed  a t  the d i s c r e t i o n  o f  the M in is te r  to  lo n g e r  

p e r io d s .  Any p erson  who f a i l s  to  com ply w ith  the c o n d it io n s  

s u b je c t  to  w hich  a tem porary or  permanent perm it has been 

g ra n te d , commits an o f f e n c e  a g a in s t  the A ct and w i l l  be f in e d  

and d e p o r te d . On e n te r in g  New Zealand e v e ry  p erson  must take 

on o a th  o f  a l le g ia n c e ,  th is  requ irem en t b e in g  c a n c e l le d  by  the 

Amendment A ct o f  1923 (N o. 11 ) in  the case  o f  B r i t i s h  s u b je c t s .

The perm it system  was exten d ed  to  c o v e r  persons o f  B r i t i s h  

b i r t h  and n a t i o n a l i t y  by  an Amendment A ct in  1931 in  o rd er  to  

p ro te ct  the la bou r market and to  preven t the a g g ra v a tio n  o f  

the unemployment p rob lem . But the A ct ce a se d  t o  be  in  f o r c e  

a t  th e  end o f  1933.
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Ttie p o s i t i o n  o f a Chinese under the im m igration  laws o f  

New Zealand may he thus sum m arised. in  o rd e r  t o  he a llo w e d  

to  e n te r  the Dominion he must an n ly  f o r  a p erm it, w hich is  

gran ted  a t  the d i s c r e t i o n  o f  the M in is te r . He must be c a r r ie d  

b y  a sh ip  in  which the p r o p o r t io n  o f  C hinese does n o t  exceed  

one t o  e v ery  200 tons o f  i t s  c a n a c ity , and pay £100 ta x  f o r  

a d m iss io n . Should a C hinese once lea v e  New Zealand f o r  a 

b r i e f  v i s i t  ab roa d , i t  seems from  th e exp ress  p r o v is io n s  o f  

the A ct that he co u ld  n o t  r e -e n t e r  the co u n try  u n less  he o b ­

ta in e d  a fr e s h  perm it e n t i t l i n g  him t o  do s o ,  o r  was a bona 

f i d e  resident in New Zealand p r io r  to  the year 1882 and had 

been  g ra n ted  a c e r t i f i c a t e  under s .  39 o f  the p r in c ip a l  A c t .

The mare f a c t  th a t he is  a n a tu r a lis e d  s u b je c t  under the laws 

o f  New Zealand would n ot f a c i l i t a t e  h is  re tu rn  to  h is  cou n try  

o f  a d o p t io n . C o n s id e ra b le  am bigu ity  e x i s t s ,  how ever, on t h is  

p o in t ,  as the term "C h in ese ” under the p r in c ip a l  Act e x c lu d e s  

C hinese n a tu r a lis e d  in  New Zealand from  the o p e r a t io n  o f  Part

I I I . ,  w h ile  the 1920 Amendment c o n s id e r s  n a tu ra lis e d  p erson s 

o r  p erson s  whose p aren ts  are  n a tu r a l is e d , n o t to  be o f  B r i t i s h  

b i r t h  and p a ren ta g e ; f o r  t h e ir  im m igra tion , t h e r e fo r e ,  s p e ­

c i a l  permits may be r e q u ir e d .  But s in c e  the aim o f  the Amend­

ment was t o  impose a d d it io n a l  r e s t r i c t i o n s  upon p erson s s p e c i ­

f i e d  in  the p r in c ip a l  A c t , C hinese n a tu r a lis e d  in  New Zealand 

and C hinese c e r t i f i e d  to  be exempt from  the p r o v is io n s  o f  

p a rt  I I I .  are n ot persons on whom the L e g is la tu r e  m ight have 

In ten d ed  to  impose fu r th e r  r e s t r i c t i o n .  The perm it system
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must be re a s o n a b ly  con stru ed  and as n ot a p p lic a b le  to  th ose

persons who, though n ot o f  B r i t i s h  b i r t h  and p a ren ta g e , are

not d e a lt  w ith  by the p r in c ip a l  A ct. The p r o v is io n  that "a

naturalized person  or a person  whose parontn  are n a tu r a liz e d

B r it is h  s u b je c t s ” s h a l l  n ot be deemed a p erson  o f  British

b i r t h  and p a ren ta g e , must r e f e r  to  one n a tu r a lis e d  o u ts id e

New Zealand or n a tu r a lis e d  o th erw ise  than under the laws o f

New Z ea lan d . L ik e w ise , the p h ra se , "a pel’ s on whose p aren ts

are  n a tu r a l iz e d ” , must be re a so n a b ly  in te r p r e te d  to  mean ” a

p erson  born  o u ts id e  New Z ea la n d ” whose paren ts are B r i t i s h

s u b je c t s  n a tu r a lis e d  "n o t under the laws o f  Kew Z e a la n d .”
vO

The ca se  o f  hum v . A tto rn e y -G e n e ra l f o r  New Zealand may be 

c i t e d  in  su p p ort o f  th is  c o n s t r u c t io n  a lth ou gh  I t  was d e c id e d  

b e fo r e  the Amendment.

hum and h is  w i f e ,  who wore n a tu ra l-b o rn  C h in ese , r e s id e d  

and m arried  in  New Z ea lan d , where s i x  c h i ld r e n  were born  to  

them. D e s ir in g  to  take the c h i ld r e n  t o  China to  be ed u ca ted , 

hum asked the C ourt t o  determ ine w hether upon t h e ir  re tu rn  

they w ould be s u b je c t  t o  the r e s t r i c t i o n s  Imposed upon the im­

m ig ra t io n  o f  C hinese by the Im m igration  R e s t r ic t io n s  A c t , 1908, 

and i t 9  Amendments. For the purpose o f  th ese  A cts "C h in e se ” 

i s  d e f in e d  as "any p e rso n  born  o f  C hinese p a re n ts , and any 

n a t iv e  o f  China o r  i t s  d e p e n d e n cie s , or  o f  any is la n d  on the 

C hinese seas b orn  o f  C hinese p a re n ts ; but does n ot in c lu d e  

C hinese n a tu ra liz e d  in  New Z e a la n d ."  The A tto rn e y -G e n e ra l

con ten d ed  th a t the term C hinese sh ou ld  mean (a )  any p erson  o f
j  z .  u . a . Ai«* V V l .



241

the C hinese race  w herever b o rn ; (b )  any person  o f  w hatever 

ra ce  who was born  in  China o r  i t s  dep en d en cies  or in  any is la n d  

o f  th e  China seas i f  h is  parents were a ls o  born  th e r e . "Pa­

r e n t s '’ was used in  two senses in  the same s e c t io n .  The term 

"n a t iv e  o f  China" was am biguous. I t  meant e i t h e r  born  in  

China or  a member o f  the a b o r ig in a l  r a c e .  " I s la n d  in  China 

s e a s ” was in s e r te d  so  as to  in c lu d e  Hong Kong o r  Form osa. 

"C h in ese  parents ' d id  n o t  mean b e lo n g in g  to  the C hinese r a c e ,  

as th a t w ould be mere r e p e t i t i o n ,  but sh ou ld  mean person s born  

in  C hina. He su bm itted  th a t  th is  was th e  o n ly  way the s e c ­

t io n  c o u ld  be in te r p r e te d  w ith ou t d o in g  v io le n c e  to  i t .

But the C ourt h e ld  th a t  hum's c h i ld r e n  were not "C h in ese" 

w ith in  the meaning o f  the d e f i n i t i o n  upon the fo l lo w in g  grounds: 

(1 )  th a t i t  was n ot to  be supposed  th at the L e g is la tu re  in te n d ­

ed t o  d is c r im in a te  betw een C hinese n a tu r a lis e d  in  New Zealand 

and C hinese in  New Zealand who were B r i t i s h  s u b je c t s  by  b i r t h ,  

to  the d isa d va n tage  o f  the l a t t e r ;  (2 )  th a t the l a s t  c la u s e  

o f  the d e f i n i t i o n  e x c lu d in g  "C h in ese n a tu r a liz e d  in  New Zea­

land ' co u ld  be r e a so n a b ly  in te r p r e te d  as a p p ly in g  t o  C hinese 

n a tu r a lis e d  by b e in g  born  in  New Zealand? (3 )  that the words 

"b orn  o f  C hinese p a re n ts "  c o u ld  be re a so n a b ly  l im it e d  to  p e r ­

sons b orn  o f  Chinese p a ren ts  o u ts id e  New Z ea la n d ; and (4 )  

th a t  as Lum's c h i ld r e n  ’» e re  B r i t i s h  s u b je c t s  b y  reason  o f  t h e ir  

b i r t h  in  New Z ea lan d , the r ig h t s  v e s te d  in  them as such were 

n ot t o  be taken  away e x c e p t  b y  express  words o r  n e ce ssa ry  im­

p l i c a t i o n ,  and th at the language o f  the d e f i n i t i o n  d id  not 

s a t i s f y  e i t h e r  o f  th ese  c o n d it io n s
/  n as a  %



Chapter XV.
848.

THa UNION OF SOUTH AFRICA

52. The P r o v in c ia l  A c ta . -  Im m igration  in  South A fr io a  was 

governed  by p r o v in c ia l  laws b e fo r e  the enactm ent by the Union 

Government in 1913 o f  the Immigrant« R e g u la t io n  A c t . In the 

Cape P ro v in c e , s p e c ia l  Acta r e g u la t in g  the a d m iss ion  and r e a l -  

den ce  o f  C hinese were re p e a le d  on ly  in  1933. Owing t o  the pecu ­

l i a r  t r a d it io n s  o f  the p r o v in c e s , tha Union A ct was so  fram ed as 

t o  embody a l l  th e  s a l i e n t  fe a tu r e s  o f  the p r o v in c ia l  l e g i s l a t i o n .  

D is c u s s io n  w i l l  th e r e fo r e  be f a c i l i t a t e d  i f  a t t e n t io n  i s  drawn a t 

th e  o u ts e t  t o  the c lo s e  r e la t io n s h ip  e x i s t in g  betw een the two 

a e ts  o f  la w s .

( I )  The T ra n sv a a l. (a )  Law I I I  o f  1885

The f i r s t  L a w ^  o f  the T ra n sv a a l d e a lin g  w ith  A s ia t ic s  p r o ­

v id e d  f o r  t h e ir  r e g i s t r a t i o n  and r e g u la te d  the r ig h t  o f  p ro p e r ty  

and o f  tra d e  and r e s id e n c e ;  i t  was in ten d ed  to  c o n t r o l  and n o t  

t o  p r o h ib i t  the im m igration  o f  A s i a t i c s ,  in c lu d in g  C hinese. I t  

a p p lie d  t o  persons b e lo n g in g  to  any o f  the n a t iv e  ra ce s  o f  A s ia , 

in c lu d in g  A rabs, M alays, and JSohaamedan s u b je c t s  o f  the T urk ish  

dom in ions ( s .  1 )»  A s ia t ic s  s e t t l i n g  in  the R ep u b lic  were r e ­

q u ire d  to  r e g i s t e r  them selves w ith in  e ig h t  days a f t e r  a r r iv a l  

and t o  pay a fe e  o f  £25. C on tra v en tion  o f  th is  s e c t io n  was 

punishad  w ith  a f in e  or im prisonm ent in  d e f a u l t .  The Govern­

ment had the r ig h t  t o  p o in t  out c e r t a in  s t r e e t s ,  wards and l o c a ­

t io n s  f o r  them to  l i v e  in  ( s .  2 ) .

U )  Laws o f the T ran svaa l ( t r a n s la te d  by B arber, 1 9 0 1 ) , 25 0 .
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The r e g i s t r a t i o n  f e e  was reduced to  £3 by t h e  1886 A m e n d ­

m e n t . ^ ^  S e c t io n  2 ( d )  shou ld  now b e  r e a d :  " t h e  G o v e rn m e n t  

s h a l l  have the power f o r  s a n ita ry  p u r p o s e s ,  o f  s h o w in g  them  

f i x e d  s t r e e t s  wards and l o c a t i o n s  f o r  h a b i t a t i o n " .  Th e  Law  

was f u r  th e r  s l i g h t l y  amended in  1 8 8 7 ^  and 1890. ^  A r e s o ­

l u t i o n  was adopted by  t h e  V o l k s raad i n  18 92^4  ̂ t o  e n f o r c e  th e  

p r o v is i o n s  reg a rd in g  tra d e  and r e s id e n c e  o f  th e  A s i a t i c s .

T h e  f i r s t  Volksraad again  passed  a r e s o l u t i o n ,  i n  1 8 9 3 ,^  

u rg in g  s t r i c t  a p p l i c a t io n  o f  th e  Law and r e q u i r i n g  e v e r y  C h i ­

nese to p ro v id e  h im s e l f  w i t h  a s p e c i a l  p a s s  o n  w h ic h  a s ta m p  

o f  £25 sh ou ld  be a f f i x e d  end re n e w e d  a n n u a l l y .  I f  h e  f a i l e d  

t o  e x h i b i t  h is  p a ss ,  h e  w o u ld  be a r r e s t e d  a n d  p u n is h e d  b y  a  

f i n e  o f  £25 , and in  d e fa u l t  o f  p a y m e n t b y  im p r is o n m e n t  n o t  e x ­

c e e d in g  one month, and u p o n  r e n e  t i t i o n  o f  s u c h  d e f a u l t  h e  

sh o u ld  be ban ish ed  from the R e p u b l ic .

( b )  The indem nity and Peace P re s e r v a t io n  O rdinance, 1902 

The Ordinance was passed  "for- the maintenance o f  g o o d  

o rd e r  and government and the p u b l i c  s a f e t y "  c f  the c o l o n y .  I t  

p ro v id e d  that no p erson  might e n t e r  the Transvaal w i t h o u t  a

( 1 ) L a w s  o f t h e  T r a n s v a a l ,  1 1 5 5 .

( 2 ) I b i d . , 1 1 5 6 ;  E x e c u t i v e  C o u n c i l  R e s o l u t i o n ,  2 4  J a n u a r y ,  1887 .

( 3 ) I b i d . , 3 4 2 .

(4) I b i d . , 4 3 6 .

(5) I b i d . , 4 5 6 .
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perm it granted  under the Ordinance u n less  he was r e s id e n t  and 

a c t u a l l y  in  the c o lo n y  o r  the Orange R iv e r  Colony on 31 May, 

1902, o r  had b e fo r e  the date o f  th is  Ordinance r e c e iv e d  a p e r ­

m it  o r  o th e r  a u t h o r i s a t io n  to  e n t e r  the C o lon y . An Amend­

ment o f  the Ordinance in  1903 re q u ire d  any p erson  to  produce 

the perm it  on demand by the p o l i c e ,  and i f  he f a i l e d  t o  prove 

th a t  he was du ly  a u th o r is e d  to  e n te r  or r e s id e  in  the C olon y , 

the m a g is tra te  might make an Order d i r e c t i n g  suoh person  to  

le a v e  the Colony w ith in  a s p e c i f i e d  t im e . P e n a lt ie s  f o r  

f a i l u r e  t o  lea ve  were imprisonment w ith  or w ithou t a f i n e ,  

and in  d e f a u l t  o f  payment a f u r t h e r  term o f  imprisonment (a .  

7 ) .  Should the p erson  a g a in  f a i l  t o  lea ve  the Colony a f t e r
u n  P »  i n  nr» e  n 't -

such  im prisonm ent, he was t o  be se n ten ced  to  d e p o r t a t io n ,  w ith  

o r  w ith ou t  f i n e  ( s .  8 ) .

( c )  The A s i a t i c  R e g i s t r a t i o n  A c t ,  1907

The A ct  No. 2 o f  1907, amsnding Law I I I . ,  p rov id ed  f o r  

the  r e g i s t r a t i o n  o f  A s ia t i c s  l a w fu l ly  r e s id e n t  in  the C o lon y . 

" A s i a t i c s ” was t o  mean "any such male p erson  as i s  d e s c r ib e d  

in  a r t i c l e  1 o f  Law I I I  o f  1885 not b e in g  a Malay born and 

r e s id e n t  in  South A f r i c a  nor a person  in trod u ced  I n to  the 

C o lon y  under the Labour Im p orta t ion  O rdinance, 1904, and n ot  

b e in g  an o f f i c e r  in  the Chinese Consular S e r v i c e . "  The f o l ­

low in g  were deemed to  be A s i a t i c s  l a w f u l ly  r e s id e n t  in  the 

C o lon y : ( i )  anY A s i a t i c  a u th o r is e d  to  e n te r  by  a perm it

is s u e d  under the Indem nity and peace P r e s e r v a t io n  O rdinance , 

o r  is s u e d  between 1 Septem ber, 1900, and the da te  o f  the
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p a ss in g  o f  the s a id  O rdinance; ( l i )  any A s i a t i c  r e s id e n t  and 

a c t u a l l y  in  the C olon y  on 31 May, 1902 ; or ( i l l )  any A s i a t i c  

born  in  the Colony s in c e  that data ( s .  3 ) .  Every A s i a t i c  

who e n te r e d  the C o lon y  must a p p ly  f o r  r e g i s t r a t i o n  w ith in  e ig h t  

days a f t e r  a r r i v a l  ( s .  4 ( 2 ) ) .  I f  he f a i l e d  to  make the ap ­

p l i c a t i o n  he was l i a b l e  to  f in e  and im prisonm ent, o r  i f  he 

was found w ith ou t  a c e r t i f i c a t e  o f  r e g i s t r a t i o n  he was ordered  

to  le a v e  the C olon y , but s u b je c t  to  the p r o v is io n s  o f  the 

peace p r e s e r v a t io n  O rd in an ce . Prom the f o r e g o in g  i t  i s  ap* 

p a ren t  th a t  the Government had no power to  d e p o rt  the A s i a t i c s  

who f a i l e d  t o  r e g i s t e r  e i t h e r  through n e g l ig e n c e  o r  becau se  

they  were n o t  l a w f u l l y  r e s id e n t  In the T ra n sva a l.

(d )  The Im m igration R e s t r i c t i o n  A ct  No. 15 o f  1907 

The A ct  d e f in e d  a p r o h ib i t e d  immigrant a s ,  in t e r  a l i a , any 

p erson  who was unable to  w r i t e  out ( from  d i c t a t i o n  or  o t h e r ­

w is e )  and s ig n  in  the c h a r a c te rs  o f  a European language an ap­

p l i c a t i o n  f o r  p e rm iss io n  to  e n te r  the Colony ( s . 2 ( 1 ) )  and who 

a t  the d a te  o f  h is  e n t r y  was s u b j e c t  t o  the  p r o v is io n s  o f  any 

law in  f o r c e  which m ight ren der  him l i a b l e  to  be removed or 

to  be ord ered  to  lea v e  the C olon y  f o r  f a i l u r e  to  com ply w ith  

i t s  p r o v is io n s  ( s .  2 ( 4 ) ) .  The e f f e c t  was to  ex c lu d e  p e rp e ­

t u a l l y  a l l  A s i a t i c s ,  however h ig h  t h e i r  s o c i a l  s ta tu s  or  edu­

c a t i o n a l  a t ta in m e n ts ,  who had n o t  a lr e a d y  a cq u ire d  d o m io i l i a r y  

r i g h t s .  The e d u ca t io n  t e s t  which has e lsew h ere  been fou nd  

gUf f i e i e n t  t o  e x c lu d e  "u n d e s ir a b le  im m igrantsn has becom e, in  

tiie T ra n sv a a l,  a dead l e t t e r  as regards  Chinese and other
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A s i a t i c s ,  e x c e p t  th at  i t  raig it  be u t i l i s e d  to bar the r e - e n t r y  

o f  Chinese persons d o m ic i le d  b e fo r e  the war who had n o t  y e t  

taken  the n e ce s s a ry  s te p s  to  a s s e r t  t h e i r  c la im  to  r e t u r n . ^  

T h e re fo re  a Chinese d o m ic i le d  in  the T ransvaal and e l i g i b l e  

f o r  & c e r t i f i c a t e  under Act No. 2 o f  1907, would n ot  be en ­

t i t l e d  t o  r e tu rn  i f  he c o u ld  n ot  pass the t e s t .  Chinese new­

com ers , though q u a l i f i e d  in  " e d u c a t io n "  b u t  n ot  e n t i t l e d  to  a 

c e r t i f i c a t e ,  were p r o h i b i t e d  im m igrants.

The Government, by  the  r e p e a l  o f  the Peace P r e s e r v a t io n  

O rd in an ce , was now armed w ith  the power to  remove any p erson  

from  the C olony who was deemed dangerous to  the p e a ce ,  o r d e r  

and good government o f  the C olon y  and who, having been ordered  

t o  l e a v e ,  f a i l e d  to  com ply w ith  the terras ( s .  6 ) . ^ 1 2  ̂ The 

s e c t i o n  b e in g  amended by A ct  No, 38 o f  1908, the power o f  r e ­

moval now exten d ed  to  a p erson  who, having com p lied  w ith  the 

terras o f  such  o r d e r ,  su b se q u e n tly  r e - e n t e r e d  the Colony w ith ­

ou t  the p r e s c r ib e d  w r i t t e n  a u t h o r i t y .

( e )  A ct No. 36 o f  1908

Law I I I .  o f  1885 was fu r t h e r  amended b y  an Act t o  v a l i ­

d a te  the v o lu n t a r y  r e g i s t r a t i o n  (b e in g  r e g i s t r a t i o n  o u t s id e  

th a t  r e q u ir e d  by A ct  No. 2 o f  1907) w hich took  p la c e  a f t e r  l o

(1 )  Which had to  be done w ith in  a year a f t e r  the commencement 
o f  the Aot No. 3 6 , 1908.

( 2 )  c f . R eport  on the Ac t  by  the A t to r n e y -G e n e r a l ,  Cmd. 3887
1908 , 3 5 -3 7 .  '
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F eb ru a ry , 1908, a f t e r  a compromise had fceon reached betw een 

the A s i a t i c  community and the Government. The Act a p p l ie d  

to  the A s ia t i c s  who f a i l e d  to  comply w ith  the p r o v is io n s  o f  

the 1907 A c t ,  but t o  the A s ia t i c s  who sh ou ld  re fu se  t o  take 

advantage o f  the  new A c t ,  A ct  No. 2 o f  1907 remained a p p l i c ­

a b l e .  The d e f i n i t i o n  o f  " A s i a t i c "  was m o d if ie d  so  as t o  e x ­

c lu d e  Mohammedan s u b je c t s  o f  the Turkish D om inions. C e r ta in  

c ir cu m sta n ce s  were to  g iv e  A s i a t i c s  the r i g h t  to  r e g i s t r a t i o n .  

They were e i t h e r  (a )  the h o ld in g  o f  a c e r t i f i c a t e  under A ct  

K o. 2 o f  1907, (b )  b i r t h  in  the T ra n svaa l, ( c )  r e s id e n c e  in  

the T ransvaa l f o r  three  years p r i o r  to  the outbreak  o f  war 

(11 O ctob er ,  1 8 9 9 ) ,  (d )  a c t u a l  r e s id e n c e  in  the Transvaal at 

the end o f  the war (31 May, 1 9 0 2 ) ,  or ( e )  p o s s e s s io n  o f  a 

peace P re s e r v a t io n  Ordinance p e r m it .  An A s ia t i c  who, b e in g  

e n t i t l e d  to  r e g i s t r a t i o n ,  shou ld  happen t o  be o u t s id e  the 

C o lo n y ,  had under the new A ct to  make h is  a p p l i c a t i o n  f o r  

r e g i s t r a t i o n  by p o s t .  One o f  the lo o p h o le s  o f  A ct No. 2 o f  

1907 had been  th at  under s .  4 ( 2 ) ,  an A s i a t i c  who on e n te r in g  

the C olon y  c la im ed  th at  he was l a w f u l ly  r e s id e n t  t h e r e in ,  had 

e ig h t  days a f t e r  h is  en tra n ce  w it h in  w hich to  a p p ly  f o r  r e ­

g i s t r a t i o n .  This p r o v i s i o n  made i t  im p o ss ib le  in  many o a se s  

e f f e c t i v e l y  t o  e n fo r c e  e i t h e r  that Ac.t o r  the Immigrants Re­

s t r i c t i o n  A ct  o f  1907, as an A s i a t i c  was soon  l o s t  s i g h t  o f  

amongst h is  c o m p a tr io ts  in  Johannesburg and o th e r  towns. An 

A s i a t i c  under age who, under the 1907 A ct had t o  a p p ly  f o r  

r e g i s t r a t i o n  a t  the age o f  e i g h t ,  now need o n ly  a p p ly  when he
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a t t a in e d  the age o f  16 . The l e g a l  machinery f o r  d e a l in g  w ith  

A s i a t i c s  found not to  have any r i g h t  o f  r e s id e n c e  in  the Co­

lo n y ,  was m od if ied  so as to  en a b le  a rem oval o rd e r  t o  be 

is s u e d  under s .  6 o f  the Immigrants R e s t r i c t i o n  A ct  o f  1907. 

B e fo r e  the p a s s in g  o i the l a t t e r  A c t ,  p r o v is io n s  o f  the Peace 

p r e s e r v a t io n  ord in an ce  were a p p l ie d ,  which c o n s is t e d  in  the 

making o f  an order  to  le a v e  tne C o lon y , and in fr in g em en t  o f  i t  

m erely  in v o lv e d  f i n e  and im prisonm ent.

The p la c e  t o  which a d e p o rte e  might be s e n t  was c o n s id e r ­

ed in  the case  o f  Leung Quinn v .  The A tto r n e y -Q e n e r a l fl^ The 

a p p e l la n t ,  pending d e p o r t a t io n ,  had been d e ta in e d  in  c u s to d y  

f o r  a c o n s id e x a b le  t im e . He a p p l ie d  to  the Court to  d e c la r e  

w hether he c o u ld  la w f u l ly  be d e p o rte d  to  some a d jo in in g  t e r r i ­

t o r y  in s te a d  o f  to  China, between which co u n try  and the South 

A f r i c a n  p o r ts  t r a n s p o r t  f a c i l i t i e s  were i n s u f f i c i e n t ,  in  the 

absen ce  o f  express  p r o v is io n s  in  the A ct that an A s ia t i c  so  

removed must be sen t  t o  h l 3 cou n try  o f  o r i g i n .  The Court 

r u le d  th at  the L e g is la tu r e  cou ld  not have in ten ded  the removal 

to  be  c o n f in e d  to  mere rem oval t o  n e ig h b ou r in g  t e r r i t o r i e s ,  

but must have in ten ded  to  p ro v id e  f o r  d e p o r t a t io n  to  some 

o th e r  cou n try  in  ca ses  where the a d jo in in g  c o l o n i e s  and S ta te s  

m ight o b j e c t  t o  r e c e i v e  the person s  sen t  away. The e v id e n ce  

was c l e a r ,  the Court s t a t e d ,  th a t  the C oast C o lo n ie s  and the 

Orange R iver  Colony e m p h a t ica l ly  o b je c t e d  to any A s i a t i c s  or

( D  (1 9 1 0 ) ,  T .P .D . 348
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u n d e s ir a b le s  b e in g  se n t  to  t h e i r  t e r r i t o r y  to  remain, u n less  

th ey  were e i t h e r  born  or  d o m ic i le d  t h e r e .  i n d e f i n i t e  d e te n ­

t i o n  would not be j u s t i f i a b l e ,  but the q u e s t io n  whether the 

d u r a t io n  o f  cu s to d y  was re a so n a b le  depended on the c ircu m ­

s ta n ce s  o f  each  c a s e .  The a p p l i c a n t  was a t  l a s t  s e n t  to  

C ey lon , w ith  25 o th er  C h in ese . In a l a t e r  c a s e ^  i t  was d e ­

c id e d  th a t  an A s ia t i c  c o n v ic t e d  o f  f a l l i n g  t o  produce a c e r ­

t i f i c a t e  o f  r e g i s t r a t i o n  was l i a b l e  to  a f i n e  o f  £100 as p r o ­

v id e d  in  the g e n e ra l  p e n a l t i e s  c la u se  ( s .  1 8 ) ,  in  a d d i t i o n  

t o  d e p o r t a t io n .  The Court has g iv e n  a s e r i e s  o f  o th e r  ju d g ­

ments c o n s t r u in g  t h is  A c t .  in  case o f  r e f u s a l  by the R egis  -  

t r a r  o f  A s i a t i c s  to  is s u e  a c e r t i f i c a t e  where an ap pea l from  

h i s  r e f u s a l  had been d ism issed  by the m a g is t r a te ,  the Court 

had no power t o  i n t e r f e r e  u n less  the a p p l i c a n t  c o u ld  show that 

he was e n t i t l e d  t o  the c e r t i f i c a t e  or th at  the m a g is tra te  or  

the R e g is t r a r  had com m itted a b rea ch  o f  some s t a t u t o r y  d u t y . ^ ^  

The R e g is t r a r  c o u ld  demand the p r o d u c t io n  o f  such c e r t i f i c a t e  

a t  any time o r  p la ce  w h a tsoever , t o g e th e r  w ith  the thumb im­

p r e s s io n s  .  ̂ But the p o l i c e  c o u ld  n ot  f o r c i b l y  e n te r  in t o  

tile house  o f  an A s i a t i c  in  o rd e r  to  demand such p r o d u c t io n .^ 4 ) 

"For A s i a t i c s  l i k e  everybod y  e l s e  in  the C olony were e n t i t l e d

U )  r . v .  Dab a A bdullah  (1 9 1 1 ) ,  T .P .D . 236.

( 2 ) Ho Ylng v * M in is te r  o f  j u s t i c e  (1 9 1 1 ) ,  T .P .D . 3 3 .

(3 ) h .  v .  Ain Hong (1 9 1 3 ) ,  T .P .D . 70 8 .

(4 ) Ho 31 v ,  Vernon (1 9 0 9 ) ,  T .S . 1074.
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t o  e n jo y  c e r t a i n  fundam ental r ig h t s  t o  the l i b e r t y  o f  t h e i r  p e r ­

sons and the p r iv a cy  and s e c u r i t y  o f  t h e i r  d w e l l in g s ,  un less  

th ese  r i $ i t s  were c l e a r l y  taken away by s t a t u t e .  Those were 

d i s a b l i n g  a c t s  and must be s t r i c t l y  c o n s t r u e d . ” The Court f u r ­

th e r  h e ld  that the power t o  a r r e s t ,  w ith ou t  a w arrant, any 

A s i a t i c  who f a i l e d  t o  produce a c e r t i f i c a t e  on demand shou ld  be 

c o n f in e d  to  ca s e s  in  which d e p o r t a t io n  p ro ce e d in g s  were taken , 

and d id  n ot  extend  to  c a s e s  in  which i t  was in ten ded  t o  proceed  

a g a in s t  an A s i a t i c  f o r  f i n e  and imprisonment f o r  a breach  o f  one 

o f  the s e c t i o n s ,  as p ro v id e d  by  s . 18 o f  the s t a t u t e .

The Immigration Aots and Act Mo. 2 of 1907, except so far 

as applicable to the registration of minors lawfully resident 

in the Transvaal, were repealed by the Union Act in 1913, Act 

3 6 , 1908, stood intact until amended by Act 37 in 1927, but the 

protection given to holders of registration certificates was 

repealed when Act 15, 1931, became l a w .^

The Im m igration A c t ,  1902, d e f in e d  " p r o h ib i t e d  immigrant" 

a s ,  i n t e r  a l i a , one who was unable t o  w r i t e  out and a lg n  in  

the  c h a r a c t e r s  o f  any European language an a p p l i c a t i o n  f o r  ad­

m is s io n .  The w i fe  and minor c h i l d  o f  any ad m itted  p erson  

and persons d o m ic i le d  in  sou th  A f r i c a  were exem pted. The Law 

was found n o t  s u f f i c i e n t  t o  p re v e n t  the  in t r o d u c t io n  o f  C h i­

n ese  I n t o  the C o lon y . A s p e c ia l  Aot (Mo. 3 7 )  t o  e x c lu d e  the
/ g )

C h in e se , passed  in  1904, '  was t o  be in  f o r c e  f o r  t h i r t y

( 1 )  s e e  i n f r a , B 53 .
( 2 )  sanctioned by an Order in  C o u n ci l  o f  10 A ugust, 1 9 04s S ta te

(1 1 ) The Cape o f  Good Hope
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y e a r s ,  b e in g  amended in  1906 and r e p e a le d  by ^ c t  No. 19 o f  

1933. The Act made i t  unlav/fu l f o r  any Chinaman to  e n te r  

in to  or r e s id e  in  the Colony ex ce p t  b y  v i r t u e  o f  a c e r t i f i c a t e  

o f  ex em p tion , which was granted  o n ly  t o  persons be in g  B r i t i s h  

s u b je c t s  e i t h e r  by b i r t h  in  any C olon y  o r  b y  n a t u r a l i s a t i o n  

in  the Cape ( s .  a ) ,  and to  e v e ry  Chinese r e s i d e n t  o r  presen t  

in  the C olon y  at the time o f  the p a ss in g  o f  the Act ( s .  6 ) .

A r e g i s t e r  was com p iled  o f  the c e r t i f i c a t e d  Chinese who, t o ­

g e th e r  w ith  t h e i r  w ives ana c h i l d r e n ,  were exempt from  the 

o p e r a t io n  o f  the A c t ,  C hinese not b e in g  B r i t i s h  s u b je c t s  by 

b i r t h ,  nor  b e in g  n a tu r a l is e d  s u b je c t s  n a tu r a l is e d  in  the Co­

lo n y ,  who l e f t  the C olony were not p erm itte d  to  r e - e n t e r .

T h e ir  c e r t i f i c a t e  o f  exem ption  la p sed  from  the date  o f  t h e i r  

d e p a r tu r e .  No fu r t h a r  c e r t i f i c a t e  o f  n a t u r a l i s a t i o n  was to  

be is s u e d  to  any Chinese on any ground whatever ( s .  3 3 ) .  The 

c e r t i f i c a t e  o f  exem ption  was to  be renewed once a year ( s .  1 2 ) 

and produced in  each  and e v e r y  ca se  e i t h e r  ( 1 ) on a p p l i c a t i o n  

f o r  r e g i s t r a t i o n  when the h o l d e r ,  le a v in g  ono d i s t r i c t ,  t o o k  

Up r e s id e n c e  in  an oth er  d i s t r i c t  ( s .  1 5 ) ;  ( i i )  when he was 

te m p o r a r i ly  p re se n t  in  a d i s t r i c t  o th er  than th a t  in  whioh he 

r e s id e d  ( s .  1 6 ) :  ( i i i )  when a p p ly in g  f o r  a tra d e  l i c e n c e  or  

e n t e r in g  in t o  a c o n t r a c t  o f  la b ou r  ( s .  1 7 ) ;  ( i v )  when r e n t in g  

o r  seek in g  o c cu p a t io n  o f  any sh op , s t o r e  or  b u i ld in g  ( s .  2 1 ) ;

( v )  on r e c e i p t  o f  the ra i lw a y  t i c k e t  a u t h o r i s in g  him t o  t r a v e l  

by  r a i l  in  the C olony ( s .  2 5 ) ;  or  ( v i )  when a p p ly in g  f o r  

r e g i s t r a t i o n  as a v o t e r  in  any e l e c t i o n ,  in  the case  o f  a C hi­

n ese  who was a B r i t i s h  s u b je c t  born  or  n a t u r a l i s e d  in  the
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C olony ( s .  3 5 ) .  The c o n t r a v e n t io n  or  e v a s ion  o f  the p r o v i ­

s io n s  o f  the Act bv  any Chinese was pu n ish ab le  b y  a f i n e  a n d /o r  

imprisonment ( s .  I B ) .  In a d d it io n  to  the p e n a l t i e s ,  he was 

l i a b l e  to  be d ep orted  from the Colony to  China or- to  the p la c e  

whence he had come ( s .  1 9 ) .  The Court may d e c id e  f o r  the 

purpose o f  any p r o s e c u t io n  whether any person  is  a C h inese , to  

whom, o n ly  the Act would a p p ly  ( s .  2 7 ) .

The Chinese E x c lu s io n  Amendment A ct  o f  1906 bestow ed a 

g r e a t  b e n e f i t  upon the h o ld e r  o f  a c e r t i f i c a t e  o f  exem ption 

g ra n ted  under s . 6 by  a l lo w in g  him to  r e - e n t e r  the Colony i f  

a perm it t o  v i s i t  China or  o th e r  e a s t e r n  co u n try  from which 

he may o r i g i n a l l y  have come had been o b ta in e d .  The Governor 

was to  p r e s c r ib e  by r e g u la t i o n  the mode in  w hich a p p l i c a t io n s  

f o r  perm its  should  be made, and the c o n d i t i o n s  under which 

perm its  were is s u e d .

Any Chinese changing h is  r e s id e n c e  from  one d i s t r i c t  to  

a n oth er  must n o t i f y  the f a c t  to  the m a g is tra te  o f  both d i s ­

t r i c t s  as soon as p o s s i b l e .  A lthough there wa3 no p r o v i s i o n  

d e f i n i n g  the p e r io d  w it h in  which he must d is ch a rg e  h is  du ty  

so  t o  r e p o r t ,  a Chinese who had not n o t i f i e d  h is  a r r i v a l  u n t i l  

a f t e r  the la p s e  o f  seven months was h e ld  to  be r i g h t l y  c o n ­

v i c t e d  as c o n tra v e n in g  the l a w . ^  But, i t  was h e ld  in  an­

o th e r  c a s e ,  the mere change o f  address from  one s t r e e t  to  an­

o th e r  in  the same d i s t r i c t  imposed no du ty  upon the Chinese 1

(1 )  R . v .  Lok Jan (1 9 0 6 ) ,  E .D .C . 28 .
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to  g iv e  such, n o t i f i c a t i o n . ^ 1  ̂ R e g u la t io n  s .  9 , prom ulgated 

under powers g iv e n  by the A c t ,  p r o v id in g  that the h o ld e r  o f  

any c e r t i f i c a t e  b e f o r e  permanently ch an g in g  h is  address or 

o c c u p a t io n  in  any d i s t r i c t  shou ld  p e r s o n a l ly  n o t i f y  the m agis­

t r a t e  o f  h i s  in t e n t i o n  s o  t o  d o ,  was not to  be u n d ers tood  as 

c o m p e l l in g  a n o t i f i c a t i o n  o f  a change o f  address w ith in  a 

d i s t r i c t ,  as w e l l  as o f  a change from  one d i s t r i c t  t o  a n o th er .  

S ta te s  in  d e ro g a t io n  o f  common law r i^ n ts  should  be co n s tru e d  

s t r i c t l y ,  and the r e g u l a t i o n ,  which cou ld  be so  u n d ers tood , 

was to  th a t  e x te n t  u l t r a  v i r e s .

S e c t io n  2 ( e )  o f  the A c t ,  which p ro v id e d  that the A ct  

s h a l l  not extend t o  any p erson  who h e ld  a c e r t i f i c a t e  o f  exemp­

t i o n  under the A c t ,  was co n s tru e d  as exem pting the h o ld e r  o f  

a c e r t i f i c a t e  m erely  from  the g e n e r a l  p r o h i b i t i o n  in  the A ct  

as to  e n tr y  in t o  and r e s id e n c e  in  the C o lo n y , and n o t  from 

a l l  i t a  p r o v i s i o n s .  T h ere fo re  the p r o v is io n s  o f  s .  3 4 , that 

any Chinaman, n ot  b e in g  a B r i t i s h  s u b j e c t ,  i f  tw ice  c o n v ic t e d  

o f  e i t h e r  a s s a u l t  or gam bling oi o f  any o th e r  crime b e f o r e  a 

Supreme C o u i t ,  was t o  be d e p orted  a f t e r  the e x p i r a t i o n  o f  the 

se n ten ce  passed  upon him, were a p p l i c a b le  t o  the h o ld e r  o f  

su ch  a c e r t i f i c a t e . ^ 2  ̂ The e x p r e s s io n  " e x p i r a t i o n  o f  the 

s e n te n c e "  was h e ld  to  In clude  ca se s  where a f i n e  had been  im­

posed  and p a id ,  as w e l l  as ca ses  where a sen ten ce  o f  im p r ison ­

ment had been s e r v e d .  I t  was c o n v i c t i o n  and n ot  p e n a lty

(1 )  ft. v .  Sen Anton (1 9 0 6 ) ,  fS.D.C. 49 .

( 2 ) Ah Yet v .  Union Government (1 9 2 1 ) ,  a .D. 97.
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w h i c h  I n v o l v e d  d e p o r t a t i o n .  T h e  a o n a l l a n t  C h i n e s e  c o n c e r n e d  
i n  t h e  c a s e ,  h a v i n g  b e e n  c o n v i c t e d  a t  l e a s t  t w i c e  f o r  o f f e n c e «  
a g a i n s t  t h e  g a m b l i n g  l a w s  a n d  f i n e d ,  b u t  n o n e  o f  t h e m  h a v i n g  
s e r v e d  t w o  t e r m s  o f  i m p r i s o n m e n t ,  w e r e  l i a b l e  u n d e r  t h e  t e r m «  
o f  t h e  s e c t i o n  t o  b e  d e p o r t e d  t o  C h i n a .

T h e  I m m i g r a t i o n  A c t ,  3 . 9 0 2 ,  w a s  r e p e a l e d  b y  t h e  p a s s i n g  
o f  a  n e w  A o t  I n  1 9 0 6 ,  w h i c h  i n  t u r n  w a s  r e p l a c e d  b y  t h e  
F e d e r a l  I m m i g r a n t s  R e g u l a t i o n  A c t ,  1 9 1 3 .  T h e  C h i n e s e  Exclu­

s i o n  A c t ,  h o w e v e r ,  c o n t i n u e d  i n  f o r c e  i n  t h e  C a n e ,  g o v e r n i n g  
t h e  a d m i s s i o n  a n d  r e s i d e n c e  o f  C h i n e s e  u n t i l  i t s  r e p e a l  i n  
1 9 3 3 .

( H i )  N a t a l

Th e  I m m i g r a t io n  R e s t r i c t i o n  A c t  o f  1 8 8 7  f i r s t  c r e a t e d  
th e  la n g u a g e  t e s t .  Th e  i m m i g r a t i o n  i n t o  N a t a l  b y  l a n d  o r  sea 

o f  a n y  p e r s o n  who s h o u ld  f a i l  to  w r i t e  o u t  a n d  s i g n  i n  t h e  
c h a r a c t e r s  o f  a n y  la n g u a g e  o f  E u r o p e  a n  a p p l i c a t i o n  f o r  a d ­
m i s s i o n ,  w as p r o h i b i t e d .  U n la w f u l  e n t r y  o f  p r o h i b i t e d  i m ­
m i g r a n t s  w as p u n i s h a b l e ,  i n  a d d i t i o n  t o  a n y  o t h e r  p e n a l t y ,  b y  
r e m o v a l  f r o m  th e  C o l o n y .  A n y  p e r s o n  who h a d  b e e n  f o r m e r l y  
d o m i c i l e d  i n  N a t a l ,  a n d  th e  w i f e  a n d  c h i l d r e n  o f  a  n o n - p r o h l -  
b i t e d  i m m i g r a n t ,  w e re  t o  b e  f r e e  f r o m  a n y  p r o h i b i t i o n  o f  t h e  
A c t .

A c t  N o . 3 0  o f  1 9 0 3 ,  r e p e a l i n g  t h e  A c t  o f  l o 9 7 ,  p l a c e d  
closer r e s t r i c t i o n s  u p o n  I m m i g r a t i o n .  T h e  e d u c a t i o n  t e s t  w a s  
r e t a i n e d .  D o m i c i l e d  p e r s o n s ,  a s  d i s t i n g u i s h e d  f r o m  a  p e r s o n  

w h o  h a s  h a d  h i s  o r d i n a r y  p l a c e  o f  r e s i d e n c e  i n  N a t a l  f o r  a
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period of not leas than three consecutive years, were exempted. 

A prohibited immigrant may apply for a pass to enter Natal for 

a temporary v is it  or for the purpose of embarking at a Natal 

port for some other country, upon deposit of a certain amount 

of money. But i f  he makes his way into, or l a  found within 

Natal, i n  disregard of the provisions of the Act, he may, in 

addition to lia b ility  to removal, be imprisoned for six months.

T h e  r e f e r e n c e  t o  d o m i c i l e  w a s  I n t e r p r e t e d  b y  t h e  A m e n d ­
m e n t  A c t  No. 5 o f  1 9 0 5  t o  b e  a p p l i c a b l e  o n l y  t o  t h e  d o m i c i l e  
a c q u i r e d  b y  r e s i d e n c e  i n  N a t a l  o n  t . ^ e  p a r t  o f  a  p e r s o n  s e e k i n g  
t o  e n t e r  t h e  C o l o n y ,  a n d  n o t  t o  d o m i c i l e  a c q u i r e d  i n  a n y  o t h e r  

m a n n e r .  A n d  s u c h  d o m i c i l e  m u s t  i m p l y  t h a t  t h e  p e r s o n  c o n ­
c e r n e d  w a s  n o t  a  p r o h i b i t e d  i m m i g r a n t  w i t h i n  t h e  m e a n i n g  o f  
t h e  I m m i g r a t i o n  R e s t r i c t i o n  A c t ,  1 8 9 7 ,  o r  t h a t  o f  1 9 0 3 ,  i f  
e i t h e r  o f  t h e  3 a i d  A c t s  w a s  i n  f o r c e  a t  t h e  t i m e  w h e n  h e  b e g a n  
t o  r e s i d e  i n  t h e  C o l o n y .  T h e  w i f e  a n d  c h i l d  o f  s u c h  a  p e r s o n ,  
s e e k i n g  t o  t a k e  a d v a n t a g e  o f  t h e  e x e m p t i o n ,  m u s t  p r o v e  t o  t h e  
s a t i s f a c t i o n  o f  t h e  I m m i g r a t i o n  O f f i c e r  t h a t  t h e y  a r e  s u c h  
w i f e  a n d  c h i l d  o f  a  p e r s o n  w h o  w a s  n o t  a  p r o h i b i t e d  i m m i g r a n t  
a n d  w h o  w a s  a t  t h e  t i m e  r e s i d e n t  i n  N a t a l .  I n  o t h e r  w o r d s ,  
t h e  m a t t e r  w a s  l e f t  t o  t h e  a b s o l u t e  d i s c r e t i o n  o f  t h e  O f f i c e r .  

A n  A s i a t i c  b o y  c l a i m i n g  e x e m p t i o n  b y  v i r t u e  o f  h i s  f a t h e r ’ s  
b e i n g  a  r e s i d e n t  i n  N a t a l ,  w a p s  r e f u s e d  p e r m i s s i o n  t o  l a n d  b y  
a n  o f f i c e r  w h o  w a s  n o t  s a t i s f i e d  w i t h  t h e  f a c t  o f  p a re n ta g e . 

T h e  C o u r t  u p h e l d  t h e  d e c i s i o n  o f  t h e  o f f i c e r ,  a d m i t t i n g  t h a t  
t h e  q u e s t i o n  w h e t h e r  t h e r e  w a s  a n y  r e a s o n a b l e  d o u b t  i n  s u c h
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c a s e  w a s  o n e  w h i c h  t h e  A c t  l e f t  t o  t h e  i m m i g r a t i o n  O f f i c e r  
a l o n e .  T h e  C o u r t  c o u l d  n o t  i n t e r f e r e  u n l e s s  i t  h a d  f o u n d  
t h a t  t h e r e  h a d  b e e n  n o  e x e r c i s e  o f  h i 9  d i s c r e t i o n  o r  s o m e ­
t h i n g  o n  t h e  p a r t  o f  t h e  o f f i c e r  t o  r e n d e r  t h e  A c t  n u g a t o r y ,  
a s ,  f o r  i n s t a n c e ,  t h e  r e f u s a l  t o  l i s t e n  t o  e v i d e n c e  o r  t o  
a l l o w  a  r e a s o n a b l e  o p p o r t u n i t y  f o r  i t  t o  b o  a d d u c e d .  But 

w h e r e  a n  o p p o r t u n i t y  w a s  g i v e n  o f  p r o d u c i n g  a l l  e v i d e n c e ,  a n d  
t h e  O f f i c e r  h a d  c o n s i d e r e d  t h a t  e v i d e n c e  a n d  g i v e n  h i s  d e c i ­
s i o n  u p o n  i t ,  t h e  C o u r t  h a d  n o  J u r i s d i c t i o n  t o  i n t e r f e r e  w i t h
t h e  d e c i s i o n  o v e n  a l t h o u g h  t h e  C o u r t  m i g h t  c o n s i d e r  t h a t  i t

( 1 )w a s  e n t i r e l y  w r o n g . A n  a p p l i c a t i o n  f o r  l e a v e  t o  appeal

w a s  a l s o  d i s m i s s e d  b y  t > i e  S u p r e m e  C o u r t ( 2 )

The A c t  was su p ersed ed  b y  the Union A c t .

( l v )  T h e  O r a n g e  F r e e  S t a t e
Chapter XX X III. o f  the Law Book en a cted  in  1890 th at  no 

Arab, Chinaman, c o o l i e  or  o th e r  A s i a t i c  c o lo u r e d  person  may 

s e t t l e  in  th e  S ta te  or  remain th ere  f o r  lo n g e r  than two months 

w ith o u t  having o b ta in e d  p e rm is s io n  from the s t a t e  P r e s id e n t .

Any such co lo u r e d  p erson  found in  the S ta te  c o n tra ry  to  the 

p r o v is i o n s  o f  t h is  law was l i a b l e  to  a f i n e  o f  £25 or  im p r iso n ­

ment not e x ce e d in g  th ree  months. By Chapter LXXI., a p o l l

Math|.U a v .  p r i n c i p a l  Im m igration Kbs t r i e  t i r ,n n r n ----- ( l e u j k

(2 )  (1912) A .D . 23 .

Ì



257

t a x  o f  t e n  s h i l l i n g s  p e r  a n n u m  w a s  l e v i e d  o n  e a c h  c o l o u r e d  
p e r s o n  o f  t h e  m a l e  s e x  b e t w e e n  t h e  a g e s  o f  1 7  a n d  7 0  w h o  r e ­
s i d e d  w i t h i n  t h e  S t a t e  b u t  o u t s i d e  t h e  p u b l i c  d i g g i n g s .
Arabs, Chinese and coolies were considered as coloured per­

sons for the purposes of this Law.

I t  was held, by the Courts that the law prohibiting t h e  
Asiatic from dwelling in the State without the permission of 
the President, w a s  not in conflict with s .  5 8  o f  t h e  C o n s t i ­
tution,. which provided that "the laws are equal for a l l " ,  a n d  
was valid. ^

T h e  A d m i s s i o n  a n d  E x p u l s i o n  o f  A l i e n s  A c t  o f  1 8 9 9  a d o p t ­
e d  t h e  e d u c a t i o n  t e s t  o f  a n y  E u r o p e a n  l a n g u a g e .  A l i e n s  who 

f a i l e d  t o  pass the t e s t  w e r e  In n o  c i r e urne t a n c e s  p e r m i t t e d  to  

e n t e r  t h e  S t a t o .  " T i e  U n i o n  A c t  o f  1 9 1 3 ,  s u p e r s e d i n g  t h e  
1 8 9 9  A c t . ,  r e t a i n s  t h e  p r o v i s i o n s  o f  s s .  7  a n d  8  o f  C h a p t e r

IX X X I I I .  f o r b i d d i n g  c o l o u r e d  p e r s o n s  t o  o w n  p r o p e r t y  o r  t o  
c a r r y  o n  c o m m e r c i a l  b u s i n e s s  o r  f a r m i n g .  A n y  p e r s o n  w h o  
a c t s  i n  c o n t r a v e n t i o n  o f  t h o s e  p r o v i s i o n s  3hall b e  d e e m e d  a 

prohibited i m m i g r a n t  i n  r e s p e c t  o f  t h e  F r e e  S t a t e .

5 3 , T h e  I m m i g r a n t s  R e g u l a t i o n  A c t  M o .  2 2 ,  1 9 15 . -  The 

A c t  consolidated a n d  a m e n d e d  a l l  l a w s  i n  force i n  t h e  p r o v in ce s  

r e l a t i n g  t o  p r o h i b i t e d  i m m i g r a n t s .  In a d d i t i o n  t o  the edu oa-
TRH5. v * It'S *‘Î ; 5 ^ *

t i o n  t e s t ,  a n y  p e r s o n  o r  c l a s s  o f  p e r s o n s  deemed b y  the Minister 1

( 1 )  C a s s lm  v .  T h e  S t a t e  ( 1 8 9 1 ) ,  9 C . L . J .  5 8 .
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o n  e c o n o m i c ,  g r o u n d s  o r  o n  a c c o u n t  o f  s t a n d a r d  o f  h a b i t s  o f  
l i f e  t o  b e  u n s u i t e d  t o  t h e  r e q u i r e m e n t s  o f  t h e  U n i o n  o r  o f  
a n y  p a r t i c u l a r  p r o v i n c e ,  w a s  d e c l a r e d  a  p r o h i b i t e d  i m m i g r a n t .
N o  p r o h i b i t e d  i m m i g r a n t  s h a l l  b e  a l l o w e d  t o  e n t e r  t h e  U n i o n ,  
u n l e s s  h e  w a s  b o r n  b e f o r e  t h e  c o m m e n c e m e n t  o f  t h e  A c t  i n  
S o u t h  A f r i c a  o f  p a r e n t s  l a w f u l l y  r e s i d e n t  t h e r e ,  o r  w a s  b o r n  
a f t e r  t h e  c o m m e n c e m e n t  i n  a n y  p l a c e  a t  a  t i m e  w h e n  h i 3  p a r o n t s  

w e r e  d o m i c i l e d  i n  a n y  p a r t  o f  t h e  U n i o n ,  o r  h e  h i m s e l f  h a d  a  
d o m i c i l e  i n  a n y  p r o v i n c e .  T h e  w i f e  a n d  c h i l d  o f  a  d o m i c i l e d  
p e r s o n  o f  a  l a w f u l  a n d  m o n o g a m o u s  m a r r i a g e  d u l y  c e l e b r a t e d  
a c c o r d i n g  t o  t h e  r i t e s  o f  a n y  r e l i g i o u s  f a i t h  o u t s i d e  t h e  
U n i o n ,  a r e  a m o n g  t h e  e x e m p t  c l a s s e s .  B u t  a n  A s i a t i c  p e r s o n  
l a w f u l l y  r e s i d e n t  i n  o n e  p r o v i n c e  m a y  n o t  o n t e r  a n o t h e r  p r o ­
v i n c e ,  o r  h e  w i l l  b e  h e l d  a  p r o h i b i t e d  I m m i g r a n t  a n d  d e p o r t e d .  
T h e  I m m i g r a t i o n  B o a r d  s h a l l  h a v e  f u l l  j u r i s d i c t i o n  t o  d e a l  
w i t h  a p p e a l s  o f  p e r s o n s  s e e k i n g  t o  e n t e r  o r  b e i n g  f o u n d  w i t h ­

i n  t h e  U n i o n  a g a i n s t  t h e  d e c i s i o n s  o * *  a n  i m m i g r a t i o n  o f f i c e r .  
B e f o r e  s u c h  a p o e a l  c a n  h e  h e a r d ,  a  d e p o s i t  m u s t  b e  m a d e  o f  
a n  a m o u n t ,  s u f f i c i e n t  t o  c o v e r  t h e  d e t e n t i o n  e x p e n s e s ,  t h e  
c o s t s  o f  b r i n g i n g  t h e  a p p e l l a n t  b e f o r e  a  B o a r d  a n d  o f  r e t u r n ­
i n g  h i m  t o  t h e  p l a c e  a t  w h i c h  h e  h a d  b e e n  " r e s t r i c t e d "  o r  
c h a l l e n g e d  a n d  t h e  c o s t  o f  h i 3  r e t u r n  p a s s a g e  t o  t h e  p l a c e  
w h e n c e  h e  c a m e .  N o  c o u r t  o f  l a w  s h a l l  r e v i e w ,  q u a s h ,  r e v e r s e ,  

i n t e r d i c t  o r  o t h e r w i s e  i n t e r f e r e  w i t h  a n y  p r o c e e d i n g s  o r  a c ­
t i o n s  o f  t h e  i m m i g r a t i o n  a u t h o r i t y ,  e x c e p t  u p o n  a  q u e s t i o n  o f  
l a w  r e s e r v e d  b y  t h e  B o a r d .  T h e  q u e s t i o n  o f  d o m i c i l e ,  a m o n g
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o t h e r  q u e s t i o n s ,  i s  d e e m e d  a  q u e s t i o n  o f  l a w .  T h e  M i n i s t e r  
i s  e m p o w e r e d  t o  i s s u e  a  t e m p o r a r y  p e r m i t  t o  a n y  p r o h i b i t e d  
i m m i g r a n t  t o  e n t e r  a n d  r e s i d e  i n  t h e  U n i o n .  H e  m a y  a l s o  i n  

h i s  d i s c r e t i o n  a u t h o r i s e  t h e  i s s u e  o f  a  c e r t i f i c a t e  o f  i d e n t i t y  
t o  a n y  l a w f u l  r e s i d e n t  w h o ,  d e s i r i n g  t o  g o  a b r o a d  w i t h  t h e  
i n t e n t i o n  o f  r e t u r n i n g ,  i s  a p p r e h e n s i v e  t h a t  h e  w i l l  b e  u n a b l e  
t o  p r o v e  o n  h i o  r e t u r n  t h a t  h e  i s  n o t  a  p r o h i b i t e d  i m m i g r a n t .

W h e n  t h e  A c t  c a m e  i n t o  o p e r a t i o n  o n  1  A u g u s t ,  1 9 1 3 ,  a  
n o t i c e  w a s  p u b l i s h e d  b y  t h e  M i n i s t e r  o f  t h e  I n t e r i o r  u n d e r  
p o w e r s  c o n f e r r e d  b y  t h e  A c t ,  i n  w h i c h  h e  d e c l a r e d  e v e ry  A s i a t i c  

p e r s o n  t o  b e  u n s u i t o d  o n  e c o n o m i c  g r o u n d s  ( 1 )  t o  t h e  r e q u i r e ­
m e n t s  o f  t h e  U n i o n ,  a n d  ( 2 )  t o  t h e  r e q u i r e m e n t s  o f  every  p r o ­

v i n c e  o f  t h e  U n i o n  ( a )  i n  w h i c h  s u c h  p e r s o n  w a s  n o t  d o m ic i le d ,  

o r  ( b )  i n  w h i c h  s u c h  p e r s o n  w a s  n o t ,  u n d e r  t h e  t e r m s  o f  any 

s t a t u t e  o f  s u c h  p r o v i n c e ,  e n t i t l e d  t o  r e s i d e .  T h e  e f f e c t  o f  

t h e  n o t i c e  i s  t h a t  t h e r e a f t e r  a l l  A s i a t i c s ,  t o  w hatever c l a s s  

t h e y  m a y  b e l o n g ,  b e c o m e  p r o h i b i t e d  i m m i g r a n t s .  I t  has been 

c o n t e n d e d  t h a t  A s i a t i c s  h a v e  n o t h i n g  i n  c o m m o n  a s  a c l a s s  in  

e c o n o m i c  a t t r i b u t e s ,  t h a t  t h e  c l a s s i f i c a t i o n  i s  made n ot  on 

e c o n o m i c  b u t  o n  r a c i a l  g r o u n d s ,  a n d  t h a t  t h e  N o t i c e  is  beyond 

t h e  p a v e r s  c o n f e r r e d  u p o n  t h e  M i n i s t e r .  C o n f l i c t i n g  d e c i ­

s i o n s  h a v e  b e e n  r e n d e r e d  b y  t h e  p r o v i n c i a l  t r i b u n a l s .  i n  
N a t a l ,  i n  B e  3 e e d a t , ^ ^  a  f u l l  C o u r t  o f  t h r e e  j u d g e s  h e ld  th a t

( 1 )  ( 1 9 1 4 ) ,  N . L . R .  1 9 8 .
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the Notice is intra v ires. In the Capo Provincial Division 

i t  was held by a majority that the Notice i3 ultra v ires. ^

The Transvaal Court concurred in the Natal decision. The 

matter was fin ally  brought before the Appellate Division which 

again decided by a majority of three to two, with the Chief 

Justice dissenting, that the Notice is intra vires . ^  Three 

points were dealt with in the judgment. In the f ir s t  place, 

the expression ’’Asiatic person" in its primary sense denotes 

a member of one of the native races of Asia, regardless of 

colour; but, in its secondary meaning, it  should mean coloured 

Asiatic only. The Syrians, though an Asiatic people, who have 

been held not to be "A sia tic s ", are not i n c l u d e d . T h e  con­

tention that the basis of classification  is too wide, that i t  

is not a classification  which conforms to the provisions of the 

statute, and that the discretion of the Minister has not been 

duly exercised, therefore fa i ls .  Secondly, any number of per­

sons possessing some attribute in common might constitute a 

class. It Is immaterial whether the number is few or many. 

Asiatics certainly have a common attribute, and the mere fact  

that they run into many hundreds of millions is no reason for 

holding that they do not form a class of persons in the general 

sense of that expression. The argument that Asiatics are of 

different position and of various ranks, and that not every

( 1 )  Mohamed v .  Immigrants Appeal Board ( 1 9 1 7 ) ,  C . P . D .  1 5 9 .

( 2 )  k . v .  Padsh a  ( 1 9 2 3 ) ,  a . D .  2 8 1 .

( 3 )  p a n d u e r  v .  Rand Township Registrar ( 1 9 1 3 ) ,  a .D .  2 5 q .
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I n d i v i d u a l  o f  them  w i l l  a f f e c t  t h e  e c o n o m ic  c o n d i t i o n  o f  th e  

U n io n  r e m a in s  u n c h a l l e n g e d .  (T h e  C o u r t  r e f e r r e d  to  t h e  h i s -  

t o r y  o f  l e g i s l a t i o n  w h ic h  h a d  h e l d  o r  In t e n d e d  t o  h o ld  A s i a t i c s  

a s  p r o h i b i t e d  i m m i g r a n t s . )  I n  th e  t h i r d  p l a c e ,  th e  C o u r t  

r u l e d  t h a t  th e  c l a s s i f i c a t i o n  i s  b a s e d  u p o n  e c o n o m ic  a n d  n o t  

r a c i a l  g r o u n d s .  The M i n i s t e r  m ay s e l e c t  a n y  p e r s o n  o r  c l a s s  

o f  p e r s o n s  p o s s e s s i n g  common a t t r i b u t e s  a s  b e i n g  u n s u i t a b l e  to  

t h e  r e q u i r e m e n t s  o f  t h e  U n io n  f o r  e c o n o m ic  r e a s o n s . H e re  

e c o n o m ic  g r o u n d  c o r r e s p o n d s  t o  th e  r a c i a l  o r  n a t i o n a l  o n e .  

A s i a t i c s  a r e  c h o s e n  n o t  b e c a u s e  o f  t h e i r  comm on q u a l i t y  b u t  

b e c a u s e ,  i n  t h e  i n t e r e s t  o f  t h e  U n io n ,  t h e y  s h o u ld  be p e r m a n e n t ­

l y  e x c l u d e d .

T h e  d e c i s i o n  d o e s  n o t  se e m  t o  h a v e  c l e a r e d  u p  th e  c o n t r o ­

v e r s i e s .  We m ay a d d ,  i n  p a s s i n g ,  t h a t  t h e  w o rd s  " e v e r y  A s i a ­

t i c  p e r s o n "  c a n n o t  be p r o p e r l y  c o n s t r u e d  a s  c o n f i n e d  t o  c o l o u r ­

e d  A s i a t i c s .  I t  i s  n o t  t h e  t a s k  o f  a c o u r t ,  a s  th e  d i s s e n t ­

i n g  ju d g e s  a s s e r t e d ,  t o  s u p p l y  w o r d s  w h ic h  P a r l i a m e n t  o r  t h e  

M i n i s t e r  h a s  e i t h e r  i n t e n t i o n a l l y  o r  c a r e l e s s l y  l e f t  o u t .  

F u r t h e r ,  t h e  b a s i s  o f  th e  c l a s s i f i c a t i o n  i s  r a c i a l  m e r e ly ,  

w h ic h  i s  n o t  j u s t i f i a b l e  o n  th e  te rm s  o f  t h e  A c t  a u t h o r i s i n g  

i t ,  w h ic h  a r e  l i m i t e d  t o  " e c o n o m ic  r e a s o n s " .  E c o n o m ic  a t t r i ­

b u t e s  o f  m em bers o f  th e  sam e r a c e  m ay v a r y  i n d e f i n i t e l y ,  w h i l e  

t h o s e  o f  m en o f  d i f f e r e n t  r a c e s  m ay b e  i d e n t i c a l .  T h e  A c t  

u n d o u b t e d ly  a h » 3 a t  t h e  e x c l u s i o n  o f  a c e r t a i n  s e c t i o n  o r  f r a c ­

t i o n  o f  t h e  A s i a t i c  c o m m u n ity , w h o se  p r e s e n c e  i s  deem ed u n ­

d e s i r a b l e  o r  u n s u i t a b l e  i n  t h e  i n t e r e s t  o f  t h e  U n io n .  B u t
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t a k i n g  th e  l i t e r a l  m e a n in g  o f  t h e  N o t i c e ,  th e  -.vhola A s i a t i c  

c o m m u n it y ,  r i c h  o r  p o o r ,  n o b le  o r  m e a n , i s  i n c l u d e d  i n  t h e  p r o ­

h i b i t i o n .  T h e  d e p a r t m e n t a l  d o c  a m e n t t h e r e f o r e  h a s  a w id e r  

p u r v ie w  a n d  o p e r a t i o n  t h a n  t h e  e n a b l i n g  s t a t u t e  p u r p o r t s  t o  

c o n f e r ,  a l t h o u g h  i t  h a d  b e e n  t h e  t r a d i t i o n  o f  S o u t h  A f r i c a n  

l e g i s l a t i o n  t o  d e a l  w i t h  A s i a t i c s  w i t h o u t  d i s c r i m i n a t i o n .  Th e  

c o n s t r u c t i o n ,  a s  a p p e a r s  i n  t h e  J u d g m e n t ,  m ay be c o r r e c t  f r o m  

t h e  h i s t o r i c a l  o r  l o g i c a l  p o i n t  o f  v i e w ,  b u t  se em s u n s o u n d  i n  

t h e  l e g a l  s e n s e .

A g r o s s  m i s c a r r i a g e  o f  j u s t i c e  o c c u r r e d  w hen t h e  N a t a l  

C o u r t  i n t e r p r e t e d  t h e  A c t  i n  r e l a t i o n  to  th e  r i g h t s  o f  t h e  w i f e  

a n d  c h i l d  o f  a  d o m i c i l e d  A s i a t i c  t o  e n t e r  t h e  U n io n .  J u d g i n g  

f r o m  t h e  d e b a t e s  i n  P a r l i a m e n t  o n  th e  B i l l ,  t h e  i n t e n t i o n  o f  

t h e  c l a u s e  c o n c e r n e d  a p p e a r e d  t o  h a v e  b e e n  t o  a d m it  f r e e l y  i n ­

t o  th e  U n io n  th e  w i f e  a n d  c h i l d r e n  o f  a n y  d o m i c i l e d  A s i a t i c ,  

i f  s h e  w e re  i n  f a c t  h i s  o n l y  w i f e ,  e v e n  t h o u g h  s h e  h a d  b e e n  

m a r r ie d  t o  h im  a c c o r d i n g  to  t h e  r i t e s  o f  a  r e l i g i o n  w h ic h  r e ­

c o g n i s e d  p o l y g a m y . ^  T h e  N a t a l  C o u r t ,  h o w e v e r ,  h e ld  i n  t h e  

c a s e  o f  a n  I n d i a n  woman t h a t  u n d e r  t h e  w o r d s  " l a w f u l  a n d  m ono­

gam o us m a r r i a g e "  w e re  i n c l u d e d  o n l y  s u c h  m a r r ia g e s  a s  w e re  

r e c o g n i s e d  a s  v a l i d  i n  S o u t h  A f r i c a  a s  w e l l  a s  i n  E n g l a n d ,  t h a t  

w a s  t o  s a y ,  " t h e  v o l u n t a r y  u n io n  o f  one m an w i t h  o n e  w om an, t o  

t h e  e x c l u s i o n ,  w h i l e  i t  l a s t e d ,  o f  a l l  o t h e r s , "  a n d  t h a t  c o n ­

s e q u e n t l y  t h e  m a r r ia g e  o f  a m an w i t h  a woman u n d e r  a  s y s t e m  1

( 1 )  Cmd. 7265, 1914, 18 .
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w h ic h  r e c o g n i s e d  t h e  r i g h t  o f  th e  h u s b a n d  t o  m a r r y  a n o t h e r  

wom an w a s i n  la w  n o t  m onogam ous h u t  p o ly g a m o u s . ^ ^  The w i f e  

o f  a d o m i c i l e d  I n d i a n  w as t h e r e f o r e  e x c l u d e d ,  c o n t r a r y  a p p a r e n t ­

l y  t o  t h e  i n t e n t i o n  o f  t h e  l e g i s l a t u r e .  A n I n d i a n ' s  b e l i e f  

A c t  w a s e v e n t u a l l y  in t r o d u c e d  i n  1 9 1 4  t o  i n t e r p r e t  th e  la w ,  

p r o v i d i n g  i n  e x p r e s s  te r r a s  t h a t  " t h e  w i f e "  s h a l l  I n c l u d e  a n y  

one wom an b e tw e e n  whom a n d  t h e  e x e m p te d  p e r s o n  e x i s t e d  a u n io n  

r e c o g n i s e d  a s  a m a r r ia g e  u n d e r  t h e  t e n e t s  o f  a n  I n d i a n  r e l i g i o n .

B u t  t h e  w i f e  a n d  c h i l d r e n  o f  a d o m i c i l e d  C h in e s e  a r e  s t i l l  

b a r r e d  f r o m  a d m i s s i o n  I n t o  S o u t h  A f r i c a .  The C o u r t  h a s  h e l d  

t h a t  th e  I n d i a n ' s  R e l i e f  A c t  e x e m p ts  a woman m a r r ie d  u n d e r  th e  

t a n e t 3 o f  a n  I n d i a n  r e l i g i o n  t o  a  p e r s o n  w ho i s  n o t  a  p r o h i b i t ­

e d  im m ig r a n t  a n d  t h e  c h i l d r e n  o f  s u c h  a m a r r ia g e ,  b u t  t h a t  

C o n f u c i a n i s m  n o t  b e i n g  a n  I n d i a n  r e l i g i o n ,  th e  c h i l d r e n  o f  a 

m a r r i a g e  a c c o r d i n g  t o  i t s  te n e t .3  c a n n o t  c l a i m  t o  be e x e m p te d  

p e r s o n s . ^  T h e  C o u r t  w as o f  th e  o p i n i o n  t h a t  th e  A c t  h a d  

b e e n  p a s s e d  w i t h  a v ie w  t o  a m e l i o r a t i n g  t h e  c o n d i t i o n  o f  I n d i a n s  

a n d  n o t  o f  o t h e r  A s i a t i c  p e o p l e s .  " I t  wa3 e n t i r e l y  d i r e c t e d  

t o w a r d s  b e n e f i t  t i n g  I n d i a n s  a n d  w hen t h e  l e g i s l a t u r e  s p o k e  o f  

a n  I n d i a n  r e l i g i o n  t h e y  m ean s u c h  r e l i g i o u s  t e n e t s  a s  a r e  

u s u a l l y  h e l d  b y  I n d i a n s .  C o n f u c ia n i s m  i s  a w e l l  kn o w n C h in e s e  

r e l i g i o n ,  a n d  i t  i s  n o t  a  r e l i g i o n  p e c u l i a r  t o  I n d i a " .  T h i s  

c o n s t r u c t i o n  t o t a l l y  i g n o r e s  th e  f a c t  t h a t  t h e  t e a c h i n g s  o f

( 1 )  B i b l  v .  I m m i g r a t io n  O f f i c e r  f o r  N a t a l  ( 1 9 1 3 ) ,  A . D .  4 9 5 .

( 2 )  H o P o y  v .  P r in c ip a l  Im m igration O f f i c e r  (1 9 1 6 ) ,  T .P .D . 53 .
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Confucius are ethical a n d  not religious co m m a n d m e n ts, a n d  a g a i n  

defeats the original Intention o f  the legislature t o  ensure t o  

Asiatics the right t o  bring i n  their w iv e s  a n d  children, a 
right which they enjoyed u n c o n d i t i o n a l l y  u n d e r  provincial l a w s .

T h e  j u r i s d i c t i o n  o f  t h e  C o u r t s  o v e r  i n a n i g r a t i o n  c a s e s  i s  

c l e a r l y  t a k e n  a w a y . T h e y  c a n n o t  e v e n  e x a m in e  t h e  e v i d e n c e  

t a k e n  b e f o r e  t h e  B o a r d  w i t h  a v io w  to  a s c e r t a i n i n g  w h e t h e r  th e  

f i n d i n g s  o f  f a c t  o f  th e  A ppeal B o a r d  a r e  c o r r e c t  o r  n o t . ^  B u t  

t h e y  h a v e  p o w e r t o  i n t e r f e i ’e w h e n  t h e r e  i s  a n y  e v id e n c e  t o  sho w  

t h a t  t h e  w id e  p o w e rs  g r a n t e d  u n d e r  t h e  A c t  a r e  b e i n g  a b u s e d  a n d  

t h a t  t h e  o f f i c i a l s  a r e  n o t  a c t i n g  i n  a  b o n a  f i d e  m a n n e r b u t  i n  

a  p u r e l y  a r b i t r a r y  m a rin e r a n d  c o n t r a r y  t o  som e e x p r e s s  p r o v i -
/  g  \

a i o n s  o f  th e  A c t .

A  c h i l d  b o r n  a f t e r  th e  co m m e n cem en t o f  t h e  A c t ,  o f  A s i a t i c  

p a r e n t s  i l l e g a l l y  r e s i d e n t  i n  t h e  U n io n  a t  t h e  t im e  o f  i t s  

b i r t h ,  h a s  b e e n  h e l d  n o t  t o  b e  a p r o h i b i t e d  im m ig r a n t  a n d  e n ­

t i t l e d  t o  e n t e r  N a t a l ,  a l t h o u g h  s u c h  c h i l d  w i l l  b e  e x c lu d e d  i f  

b o r n  b e f o r e  th e  o p e r a t i o n  o f  th e  L a w . ^ ^  A n  Am endm ent w as 

e f f e c t e d  i n  1 9 2 7  (N o .  5 7 /  w h ic h  p r o v i d e s  t h a t  n o  c h i l d  o f  a n  

e x e m p te d  p e r s o n  n o t  a c c o m p a n ie d  b y  i t s  m o t h e r  s h a l l  b e  a d m it t e d  

u n l e s s  i t s  m o t h e r  i s  a l r e a d y  r e s i d e n t  i n  t h e  u n io n  o r  i s  d e ­

c e a s e d .  A n d  a c h i l d ,  i f  b o r n  o u t s i d e  t h e  U n io n  a t  a t im e  w h e n

( 1 )  j u v a n  v .  I m m i g r a t io n  O f f i c e r  ( 1 9 2 2 ) ,  N . L . R .  1 0 5 .

( 2 )  E b r a h lm  v .  I m m i g r a t i o n  B o a r d  ( 1 9 2 2 ) ,  C . P . D .  1 2 9 .

( 3 )  s h a n t a b h a l  v .  I m m i g r a t i o n  O f f i c e r  ( 1 9 2 4 ) ,  N . L . K .  2 8 4 .
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i t s  p a r e n t s  w e re  d o m i c i l e d  i n  th e  U n io n  m u s t  b e  b r o u g h t  i n t o  

t h e  U n io n  w i t h i n  t h r e e  y e a r s  f r o m  t h e  d a t e  o f  i t s  b i r t h .  D o ­

m i c i l e  i n  t h e  U n io n  s h a l l  be deem ed t o  h a v e  b e e n  l o s t  i f  a 

p e r s o n  a b s e n t s  h i m s e l f  f r o m  th e  U n io n  a n d  d o e s  n o t  r e - e n t e r  

w i t h i n  t h r e e  y e a r s  f r o m  th e  d a t e  o f  d e p a r t u r e  o r  f r o m  th e  d a t e  

o f  t h e  co m m encem en t o f  t h e  A m e n d m e n t. T h e  d e p o r t a t i o n  o f  

C h in e s e  p e r s o n s  u n d e r  s .  3 4  o f  th e  C h in e s e  E x c l u s i o n  A c t ,  1 9 0 4 , 

w a s a l s o  made n o t  c o m p u ls o r y  b u t  " i n  t h e  d i s c r e t i o n  o f  th e  

M i n i s t e r . 11 T h e  A m endm ent f u r t h e r  em p o w e rs a n  Im m ig r a n t  A p ­

p e a l  B o a r d  to  c a n c e l  a n y  r e g i s t r a t i o n  c e r t i f i c a t e  o r  c e r t i f i ­

c a t e  o f  d o m i c i l e  o r  a n y  o t h e r  d o c u m e n t a u t h o r i s i n g  th e  h o l d e r  

t o  e n t e r  o r  r e m a in  i n  t h e  U n io n  i f  i t  i s  p r o v e d  t h a t  s u c h  

c e r t i f i c a t e  w as o b t a in e d  b y  f r a u d u l e n t  r e p r e s e n t a t i o n s .  T h i s  

w a s a im e d  a t  t h e  t h o u s a n d s  o f  I n d i a n s  w ho w e re  s a i d  t o  h a v e  

o b t a i n e d  t h e i r  c e r t i f i c a t e s  i l l e g a l l y  a s  a c o n s e q u e n c e  o f  th e  

c o m p u ls o r y  r e g i s t r a t i o n . ^

A f r a u d u l e n t  o r i g i n a l  e n t r y  h a s  b e e n  h e l d  t o  b e  l e g a l i s e d  

b y  t h e  i s s u e  o f  a  c e r t i f i c a t e  o f  i d e n t i t y ,  e n a b l i n g  t h e  p e r s o n  

t o  r e - e n t e r  th e  U n io n .  Th e  c e r t i f i c a t e ,  b e i n g  I s s u e d  w i t h  

f u l l  k n o w le d g e  o f  t h e  f a c t s , '  ' th e  A s i a t i c  i s  deem ed t o  h a v e  

b e e n  e x e m p te d  fr o m  th e  p r o v i s i o n s  o f  t h e  A c t  a n d  t o  h a v e  a c ­

q u i r e d  a  d o m i c i l e .  A d o m i c i l e  o n c e  a c q u i r e d  c a n n o t  b e  l o s t  

t h r o u g h  l e n g t h y  a b s e n c e  m e r e l y .  T h e  o n u s  i s  u p o n  th e  o f f i c e r  

t o  p r o v e  t h a t  t h e  d o m i c i l e  h a s  b e e n  l o s t .  S o n d a y ,  w ho h a d

( 1 )  M i l l l n ,  T h e  S o u t h  A f r i c a n s  ( 1 9 3 4 ) ,  2 2 8 .

( 2 )  ffara v .  P r i n c i p a l  im m igrat ion  O f f i c e r  ( 1 9 3 1 ) ,  C . P . D .  1 4 9 .
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l « f t  sou th  A fr ic a  e a r ly  in  1918, a r r iv e d  in  1930 ju s t  a few 

days s h o r t  o f  th e  th r e e -y e a r  l i m i t .  i t  was held  th a t  the p r e ­

sum ption c r e a te d  by  the 1927 Amending A ct d id  n ot a r i s e B u t  

an A s ia t i c ,  h avin g  a cq u ire d  a d o m ic ile  in  one p r o v in c e , can n ot 

by v ir t u e  o f  that d o m ic ile  e n te r  an oth er p r o v in c e . His r e s i ­

den ce  must he c o n fin e d  to  the p ro v in ce  where he had become law -
( 2 )

f u l l y  d o m ic ile d .

By an amendment in  1931 (No. IS ) the a u th o r i ty  o f  the c e r ­

t i f i c a t e  o f  r e g i s t r a t i o n  o r  o f  d o m ic i le  is su ed  a t  any tim e under 

any law was f i n a l l y  a n n u l le d .  A f t e r  the p a s s in g  o f  A ct 37 in  

1927, the Board c o u ld  c a n c e l  a c e r t i f i c a t e  o b ta in e d  by fra u d  by 

an A s i a t i c  o r  by anyone on h is  b e h a l f .  I t  was h e ld  t o  ap p ly

t o  such docum ents is s u e d  on and a f t e r  1 A ugust, 1913, when Act
(3 )22 had been in  f o r c e  and to  which A ct  37 was an amendment.

The Courts r e s e r v e d  the power t o  c a n c e l  c e r t i f i c a t e s  granted  

under A ct  3 6 , 1908, p r i o r  t o  1 August, 1913, but on ly  when the 

fra u d  was t h a t  o f  the h o ld e r  h i m s e l f .  I f  the  h o ld e r  was in n o ­

c e n t  o f  any fr a u d ,  h is  c e r t i f i c a t e  was c o n c l u s i v e  e v id e n ce  o f
/ 4 )

h i s  r i g h t  t o  r e s id e  in  the  T ra n sv a a l .  ' The s i t u a t i o n  has 

thus changed w ith  the p a ss in g  o f  the A ct  in  1931. An A s i a t i c

( 1 )  p r in c i p a l  Im m igration O f f i c e r  v .  sonday (1 9 3 1 ) ,  C .P .D . 384 .

( 2 )  Omar v . P r in c ip a l  Im m igration  O f f i c e r  (1 9 3 1 ) ,  C .P .D . 16.

( 3 )  p r i n c ip a l  Im m igration O f f i c e r  v .  Purahotam (1 9 2 8 ) ,  A .D . 435.

( 4 )  p r i n c i p a l  Im m igration O f f i c e r  v .  Bhula (1 9 3 1 ) ,  A.D. 323.
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can n ot  now by v i r t u e  o f  such  c e r t i f i c a t e  be e n t i t l e d  t o  e n t e r  

o r  r e s i d e  in the p r o v in c e .  In o th e r  w ord s , a l l  A s ia t i c s  un­

la w f u l l y  in  the Union a c c o rd in g  to  the e a r l y  p r o v in c i a l  A cts  or 

the Im m igration Act o f  the Union, though h avin g  ob ta in e d  a 

c e r t i f i c a t e ,  are no lo n g e r  p r o te c t e d  by i t  and thus become p r o ­

h i b i t e d  im m igrants. ^ ^• * ...  ! _ I
• < •• -  . ... ,  , .................... ,  |

( 1 )  -[«mail Mia v .  C.QBwlaa lo n e r  f o r  Im m igration  (1 9 3 3 ) ,  T .P .D . 
338 .
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C h a p t e r  X V I .  

B R I T I S H  M ALAYA

5 4 . The Im m igration R e s t r i c t i o n  and A l le n  O rd in a n ces . -  

The l e g i s l a t i v e  p o l i c i e s  o f  the S t r a i t s  S ett lem en ts  and o th er  

Malay S ta te s  have been p a r a l l e l .  An i n i t i a t i v e  taken in  the 

C olon y  is  in v a r ia b ly  f o l l o w e d  by the S t a t e s .  The High Com- 

miss l o n e r ,  m oreover, b e in g  e n tru s te d  w ith  the task  o f  c a r r y in g  

out B r i t i s h  p o l i c y  throughout Malaya, w i l l  e x e r c i s e  In f lu e n c e  

t o  se cu re  uniform  l e g i s l a t i o n .  T h ere fore  when we are speak in g  

o f  the l e g a l  p o s i t i o n  In the C o lon y , s im i la r  s ta tu te s  may be 

presumed to  p r e v a i l  in  the S t a t e s ,  and v i c e  v e r s a .

The Labour Ordinance XIX o f  1923, r e v is e d  in  1926, o f  the 

S t r a i t s  S ett lem en ts  c o n ta in s  s p e c i a l  p r o v is io n s  r e l a t i n g  to  

C hinese Immigrants o f  the la b o u r in g  c l a s s .  For the purpose o f  

the O rdinance , "China" is  to  in c lu d e  Hong Kong, Macao and a l l  

su ch  t e r r i t o r y  as form ed p a rt  o f  the Chinese Empire on 1 January 

1841. "C h inese  immigrant" does n ot  in c lu d e  a n a t iv e  o f  China 

who t r a v e ls  a9 a f i r s t  or second c lass  p a sse n g e r .  An Immi­

g ra n t  s h ip  w i l l  be boarded  by a H ea lth  O f f i c e r  and an o f f i c e r  

o f  the Chinese P r o t e c t o r a t e ,  who s h a l l  in q u ire  in to  the p h y s ic a l  

and econom ic c o n d i t i o n  o f  the Im m igrants. They may be removed 

t o  the o f f i c e  o f  the P r o t e c t o r  or  to  a depot f o r  f u r t h e r  exami­

n a t i o n .  An im m igrant, i f  found u n f i t  f o r  la b o u r ,  o r  who has
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promised t o  e n te r  in t o  a c o n t r a c t ,  may be sent baok to  China a t  

the d i s c r e t i o n  o f  the P r o t e c t o r .  i t  is  e v id e n t  th at  the O rd i-

r cn ce  imposes no r e s t r i c t i o n  upon the Im m igration o f  f r e e  C h i-♦
neae la b o u r e r s .  A co rre s p o n d in g  enactment is  found in  the 

Labour Code No. 18. 1923, o f  the F ed erated  Malay S ta te s .

The, Im m igration R e s t r i c t i o n  O rd in an ce , 1928, v e s ts  the 

G overnor in  C ou n cil  w ith  the power to  p r o h i b i t  or  r e g u la t e ,  

w ith  the  ap p rova l o f  the S e c r e ta r y  o f  S ta te  f o r  the C o lo n ie s ,  

the e n try  in to  the C olony  o f  immigrant la b o u re rs  or  any c la s s  

o f  immigrant la b o u r e r s ,  when he is  s a t i s f i e d  th at  the c o n d i t i o n s  

o f  la b ou r  p r e v a i l in g  in  the Colony or in  any Malay s t a t e  are 

9uch that the in f lu x  o f  immigrant la b o u re rs  is  l i k e l y  to  oause 

unemployment. The power was not used u n t i l  31 J u ly ,  1930, 

when the Governor b y  p ro c la m a t io n  in  the G azette o rd ered  that 

f o r  a p e r io d  o f  th ree  months no a d u lt  male Chinese immigrant 

la b o u r e r s  s h a l l  land in  the C o lon y . The p r o v is io n s  d id  n o t  

a p p ly  in  the ca se  o f  c e r t a i n  s h i p s ,  w hich  might b r in g  w ith in  

each  s u c c e s s iv e  p e r io d  o f  one month a number o f  a d u lt  male 

C hinese  immigrant la b o u re rs  n ot  e x c e e d in g  o n e - te n th  o f  the 

t o t a l  number th e y  have brought du ring  the th ree  p rev iou s  m onths. 

The e x p r e s s io n  " a d u l t "  s h a l l  mean a p erson  o f  14 yea rs  o f  age 

o r  more. The p r a c t i c a l  number a d m iss ib le  was 6 ,0 1 6  per  m on th !^  

No r e s t r i c t i o n  is  p la c e d  upon the im m igration  o f  Chinese women 

and c h i l d r e n .  The p ro c la m a t io n  has been  renewed and co n t in u e d  

in  f o r c e  in  s u c c e s s iv e  p e r i o d s ,  a quota b e in g  f i x e d  a t  2 ,5 0 0  1

( 1 )  C o lo n ia l  R e p o r ts ,  S .S .  1930, 65.
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per  month from  O ctob er ,  1 9 3 1 .^  S in ce  June, 1932, the number
( 2 )permitted t o  land has been  1,000 in  each  p e r io d  of one month.

The same enactment became F edera l law (No. 24) in  1930.

The A l ie n  Ordinance o f  1932 was passed  to  r e g u la te  the im­

m ig r a t io n  o f  a l ie n s  i n t o  the Colony and to  c o n t r o l  t h e i r  r e s i ­

d e n ce . The word '’ a l i e n "  s h a l l  mean any p erson  n ot  b e in g  

e i t h e r  a B r i t i s h  s u b j e c t  or the s u b je c t  o f  a s t a t e  under B r i ­

t i s h  p r o t e c t i o n  or  B r i t i s h  mandate. No s h ip  s h a l l  b r in g  du rin g  

any month a number o f  a l i e n s  e x c e e d in g  t w e n t y - f iv e  o f  any one 

n a t i o n a l i t y .  They must not land or disem bark e x c e p t  a t  ap­

p o in t e d  p la c e s  and w ith  the p e rm iss io n  o f  the Im m igration O f f i ­

c e r ,  or  th ey  can  be a r r e s t e d  v /lth out warrant and are l i a b l e  to  

a f i n e  o f  $ 5 0 0 ,  and in  d e f a u l t  o f  payment, imprisonment n ot  

e x c e e d in g  s i x  months. A la n d in g  f e e  o f  $5 is  charged  on ev ery  

im m igrant upon the is s u e  o f  a la n d in g  p e rm it ,  which is  n ot  t o  

Be w ith h e ld  e x c e p t  in  c e r t a i n  c ir c u m s t a n c e s .

An a l i e n  exempted from the p r o v is io n s  r e l a t i n g  to  ad m iss ion  

in c lu d e s  any p erson  (1 )  e n te r in g  the C o lon y  from  an oth er  p a rt  

o f  the C olony or  from  any Malay S t a t e ,  (2 )  from  any p a rt  o f  the 

Dutch E ast In d ies  or B r i t i s h  B orneo, (3 )  b e in g  a c h i l d  n ot  over  

12 or  a woman, and (4 )  b e in g  in  la w fu l  p o s s e s s io n  o f  a c e r t i ­

f i c a t e  o f  ad m iss ion  or  a c e r t i f i c a t e  o f  r e s id e n c e .  An a l i e n

( 1 ) S . S . Proc lamations  and O rders, 1931.

( 2 )  i b i d . ,  1932.

( 3 )  i b i d . ,  1932, No. 2442.
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a lr e a d y  r e s id e n t  in  the Colony may a p p ly  f o r  an ad m ission  c e r ­

t i f i c a t e  and pay a f e e  o f  / 5 .  In the ca se  o f  an a l i e n  in  law­

f u l  p o s s e s s io n  o f a la n d in g  p e rm it ,  or who can prove th at  he 

a r r iv e d  in  the Colony or in  any Malay s t a t e  b e f o r e  the commence­

ment o f  the O rdinance, no fe e  is  o h a r g e a b le . The c e r t i f i c a t e  

I s  v a l i d  f o r  a p e r io d  o f  two years and may be renewed f o r  any 

number o f  p e r io d s ,  or  c a n c e l l e d  by the l o c a l  a u t h o r i t y .  A ppeal 

l i e s  from the r e f u s a l  o f  such  renewal t o  the Governor in  C ou n cil,  

whose d e c i s i o n  s h a l l  bo f i n a l .  An a l i e n  who f a i l s  or  r e fu s e s  

to  a p p ly  f o r  the c e r t i f i c a t e  w i l l  be a r r e s t e d  w ith o u t  warrant 

and re tu rn ed  to  the c o u n try  o f  h is  b i r t h  or c i t i z e n s h i p .

The c e r t i f i c a t e  o f  res  idoneo  i s  granted to an a l i e n  who 

has r e s id e d  in  the C olon y  f o r  a p e r io d  o f  e ig h t  y e a r s .  Like 

the c e r t i f i c a t o  o f  a d m iss ion , i t  a l s o  is s u b je c t  to  c a n c e l l a ­

t i o n  b y  the G overnor in  C o u n c i l ,  w h ich  in  b o th  ca ses  a u to m a t ic ­

a l l y  b r in g s  about the d e p o r t a t io n  o f  the h o l d e r .

55 . The Government o f  C hinese Immigrants

(1 )  The P r o t e c to r a t e

Considerable powers have been d e le g a te d  to  the P r o t e c to r s  

o f  Chinese. B esides  the fu n c t io n s  enumerated in  the  Labour* 

O rd in an ce , which had o r i g i n a l l y  l e d  to  the c r e a t i o n  o f  the Pro­

t e c t o r a t e ,  the S e cr e ta ry  f o r  Chineso A f f a i r s  and the P r o t e c to r s  1

( 1 )  s . s . p ro ceed in g s  o f  the L e g i s l a t i v e  C o u n c i l ,  1932, B. 144 .
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o f  Chinese are  to  be t h e  R e g i s t r a r  and A s s i s ta n t  R e g i s t r a r  o f

Societies,^  ̂ Deputy and A s s is ta n t  C o n t r o l l e r  o f  L a b o u r , ^  and
Ç3)A s s is t a n t  D ir e c to r s  o f  E du ca tion  in  the F ederated  Malay S t a t e s .  

They a re  fu r th e r  e n tr u s te d  w ith  the e x e r c i s e  o f  powers c o n f e r ­

red  b y  the C hildren  O rdinance , 1927, and the P r o t e c t i o n  o f  

Women and G ir ls  O rdinance, 1930, t o  d i r e c t  Chinese A d v iso ry  

Boards and to  o o n t r o l  the r e p a t r i a t i o n  o f  d e s t i t u t e  C h in ese .

( i i )  T h e  S e c r e t a r y  f o r  Chinese A f f a i r s  

T h e  S e c r e t a r y  w a s s p e c i a l l y  v e s t e d ,  v / it h  c e r t a i n  j u d i c i a l  

pov/e is in i n s p e c t  o f  s u m m o n in g , e x a m in i n g  a n d  a r b i t r a t i n g  b e ­

tw e e n  p e r s o n s  o f  C h in e s e  n a t i o n a l i t y .  U n d e r  th e  enactment o f  

1 8 9 9 ,  c o n c u r r e n t l y  a d o p t e d  b y  t h e  s e v e r a l  M a la y  S t a t e s ,  the 

R o s i d e n t  m ay d i r e c t  th e  S e c r e t a r y  t o  i n q u i r e  an d  r e p o r t  as to  

a n y  p u b l i c  m a t t e r  r e l a t i n g  t o  p e r s o n s  o f  C h in e s e  n a t i o n a l i t y ;  

o r  w h e n  b o t h  p a r t i e s  t o  a n y  c o m p l a i n t  o r  p e t i t i o n  addressed  t o  

t h e  S e c r e t a r y  a r e  o f  C h in e s e  n a t i o n a l i t y ,  h e  m ay make such 

02'd e r  a s  m ay be n e c e s s a r y  t o  s e c u r e  s u b s t a n t i a l  j u s t i c e .  He 

c a n  l a w f u l l y  sum m on a n y  p e r s o n  o f  C h in e s e  n a t i o n a l i t y  t o  g iv e  

I n f o r m a t i o n ,  and. a warrant m ay be I s s u e d  f o r  th e  a r r e s t  o f  any 

p e r s o n  f a i l i n g  t o  a t t e n d .  He m ay a p p e a r  i n  the c o u r t  i n  c e r ­

t a i n  c a s e s ,  b o t h  c i v i l  an d  c r i m i n a l .  T h e  C o u r t  m ay a l s o  r e f e r

( 1 )  Rule No. 1957, 1924, under the S o c i e t i e s  O rd in an ce .

(2 )  Rule No. 333, 1921, under the Labour O rd in an ce .
- * i i  | . • . ' • ■ J ■ • , ' | ' - • | • I

( 5 )  Rule No. 5801, 1928, under th e  R e g i s t r a t i o n  o f  S ch oo ls  En- 
&c tm ent.
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c e r t a i n  m atters c o n ce rn in g  Chinese Customs or  Chinese a f f a i r s  

demanding s p e c ia l  knowledge to  the S e cr e ta ry  f o r  In qu iry  or 

a r b i t r a t i o n ,  the award o f  which is  f i n a l .  The j u r i s d i c t i o n  

o f  the C ourt w i l l  be ou sted  in  c e r t a i n  ca ses  r e l a t i n g  to  c i v i l  

s ta tu s  i f  the S e c r e ta r y  can prove that he is  empowered to  d e ­

c id e  and th a t  he has begun t o  e n t e r ta in  such d is p u te  b e f o r e  

the p a r t ie s  had r e s o r t e d  to  the C ourt.

In the co n d u ct in g  o f  such j u d i c i a l  in q u i r i e s  the S e c r e ­

ta r y  may hear  and d e c id e  in  the absence o f  any p erson  who f a i l s  

to  a t te n d  n o tw ith s ta n d in g  th a t  the i n t e r e s t s  o f  such person  

may be p r e j u d i c i a l l y  a f f e c t e d  by  such h ea r in g  or  d e c i s i o n .

No ad voca te  or s o l i c i t o r  is  a l lo w e d  to  appear in  the S e c r e ­

t a r y ' s  Court ex ce p t  in  p ro ce e d in g s  where the m atter at is su e  

has been r e f e r r e d  th ere  b y  the C o u rt ,  or p resen ted  f o r  a r b i ­

t r a t i o n  by mutual agreement o f  the p a r t i e s .

Among h is  a d m in is t r a t iv e  fu n c t io n s  th ere  may be m entioned 

the power t o  e s t a b l i s h  Chinese A d v iso ry  B oa rd s , t o  e x e r c i s e  

c e n s o r s h ip  over  Chinese p u b l i c a t i o n s  and p er form a n ces , t o  

r e g i s t e r  and c o n t r o l  Chinese passen ger  lo d g in g  h o u s e s ,  and to  

v i s i t  and in s p e c t  C hinese s c h o o ls  in  regard  t o  s a n i t a r y  co n ­

d i t i o n s  .

f o r  the purpose o f  the enactment a p e rso n  o f  Chinese 

n a t i o n a l i t y  was to  mean "any p erson  b e a r in g  a Chinese name, 

who i s  a Chinese s u b je c t  owing n a tu ra l  a l l e g i a n c e  to the Em­

p e r o r  o f  China, or who has h is  d o m ic i le  in  the Empire o f  China 

or  i t s  d e p e n d e n c ie s ."  C h r is t ia n  Chinese are not deemed to
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t>9 o f  Chinese n a t i o n a l i t y ,  und tha Law was not to a p p ly  t o  

th ose  . The v7ords "C hinese n a t i o n a l i t y "  were r e p e a le d  by an 

Amendment in  1926 and tho words "C hinese  r a c e "  were s u b s t i ­

t u t e d .  A p erson  of* Chinese ra ce  was thon t o  mean any person  

b e a r in g  a Chinese surname whose a n ce s to rs  fo r m e r ly  had a d o ­

m i c i l e  in China or i t s  dependen cies  and who d id  not p r o fe s s  

the C h r is t ia n  or  Mohammedan r e l i g i o n .  I t  is  apparent that 

the a l t e r a t i o n  was made t o  in c lu d e  B r i t i s h  s u b je c t s  o f  Chinese 

o r i g i n  in  the a o p l i c a t i o n  o f  the Law. The whole enactment 

w as, how ever, r e p e a le d  in  1932.

( l i i )  Tile Chinese A d v isory  Board 

D uring the a d m in is t r a t io n  o f  S i r  C e c i l  Clements Smith 

(1 8 8 7 -1 8 9 3 ) ,  the f i r s t  Chinese A d v iso ry  Board was s e t  up. i t  

has been  s t y l e d  an i n s t i t u t i o n  w hich  was t o  the p re s e n t  time 

proved  o f  the g r e a t e s t  u t i l i t y  ana b e n e f i t ,  not on ly  in  a f ­

f o r d i n g  f a c i l i t y  to  the Government f o r  a s c e r t a i n in g  the f e e l ­

in gs  o f  the C hinese community on any q u e s t io n  i t  may ch oose  t o  

r a i s e ,  but in  s e c u r in g  f o r  the Chinese an ea sy  and in ex p en s iv e  

means o f  v e n t i l a t i n g  t h e i r  views on any s u b je c t  which m ight be 

c o n s id e r e d  by them in im ic a l  to  t h e i r  i n t e r e s t . " ^  The Board

is maintained throughout Malaya under s im i la r  r e g u la t i o n s .
( 2 )Taking th a t  o f  Malacca as an exam ple, i t  c o n s i s t s  o f  o f f i ­

c i a l  and u n o f f i c i a l  members nominated by the G overnor and

(1 )  Makepeace, One Hundred Years o f  S ingapore  ( \ 9 H ) f 111, 112.

(2 )  s .  Sr P r o c l a m a t i o n s  and O rders , 1931, No. 38 1 .
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c e r t a i n  C h i n e s e  p u b l i c  b o d i e s .  T h e  S e c r e t a r y  f o r  C h i n e s e  A f ­
f a i r s  a n d  p r o t e c t o r s  a r e  a m o n g  t h e  o f f i c i a l  m e m b e r s .  M e m b e r s  
n o m i n a t e d  b y  t h e  G o v e r n o r  s h a l l  n o t  e x c e e d  t w e l v e ,  a n d  s h a l l  
h o l d  o f f i c e  f o r  l i f e .  T h e  S t r a i t s  C h i n e s e  B r i t i s h  A s s o c i a ­
t i o n  a n d  t h e  C h i n e s e  C h a m b e r  o f  C o m m e r c e  s h a l l  n o m i n a t e  o n e  

m e m b e r  e a o h ,  t o  h o l d  o f f i c e  f o r  two y e a r s .  T h e  G o v e r n o r  m a y  
a t  a n y  t i m e  r e m o v e  a  m e m b e r  f r o m  t h e  B o a r d  w i t h o u t  a s s i g n i n g  
a n y  r e a s o n .  T h e  B o a r d  m a y  d i s c u s s  a n d  p r o p o s e  r e s o l u t i o n s  
a n d  t a k e  v o t e  o n  a n y  m a t t e r  ( 1 )  s p e c i a l l y  a f f e c t i n g  t h e  g e n e r a l  
i n t e r e s t s  o f  t h e  C h i n e s e  c o m m u n i t y ,  ( 2 )  a f f e c t i n g  a n y  p a r t i ­
c u l a r  s e c t i o n  o f  t h e  c o m m u n i t y ,  ( 3 )  c o n n e c t e d  w i t h  t h e  p r o m o t ­
i n g  o f  e d u c a t i o n  a m o n g  t h e  C h i n e s e ,  ( 4 )  a n y  s c h e m e  f o r  r e ­
l i e v i n g  d i s t r e s s  a n d  s i c k n e s s  a m o n g  C h i n e s e ,  ( 5 )  a n y  m a t t e r  
s u b m i t t e d  f o r  a r b i t r a t i o n ,  a n d  ( 6 )  a n y  i n d i v i d u a l  c a s e  o f  

h a r d s h i p  i n  r e g a r d  t o  w h i c h  a  m e m b e r  o f  t h e  C h i n e s e  c o m m u n i t y  
m a y  w i s h  t o  s e e k  t h e  a s s i s t a n c e  o f  t h e  B o a r d  i n  o r d e r  t o  b r i n g  

t h e  m a t t e r  t o  t h e  n o t i c e  o f  t h e  G o v e r n m e n t .



275.

C h a p t e r  X V I I .

THE ASIATIC COUNTRIES

5 6 .  T h e  S i a m e s e  I m m i g r a t i o n  L a w  o f  1 9 2 7 T h e  I m m i g r a ­
t i o n  A c t , ^ ^  d a t e d  1 1  J u l y ,  1 9 2 7 ,  is t h e  f i r s t  l a w  o f  i t s  k i n d  
a v e r  e n a c t e d  b y  S i a m .  i t s  p r o v i s i o n s  a r e  g e n e r a l l y  a p p l i c ­
a b l e  t o  a n y  a l i e n  w h o  i s  n o t  o f  S i a m e s e  n a t i o n a l i t y  a s  d e f i n e d  
i n  t h e  N a t i o n a l i t y  L a w  o f  1 9 1 5 .  B u t  t h e  M i n i s t e r  i n  c h a r g e  
o f  t h e  A c t  is e m p o w e r e d  t o  m a k o  o r d e r s  f i x i n g  t h e  n u m b e r s  o f  
a l i e n s  o f  a n y  n a t i o n a l i t y  o r  o f  a n y  c a t e g o r y  o f  s u c h  a l i e n s  
t h a t  m a y  b e  a d a i t t o d  i n t o  t h e  K i n g d o m  e a c h  y e a r .  T h e  c o u n t r y

v  •- », V« a' f* i \ r .  .» OI» IB I l f t l  i. w i  . i  j W  0 1  V ¡’♦CIV Q *

t h a t  c o n t r i b u t e s  t h e  g r e a t e s t  n u m b e r  o f  i m m i g r a n t s  w i l l  t h e r e ­
f o r e  b e  t h e  w o r s t  h i t  b y  t h e  l i m i t a t i o n s ,  b e c a u s e  n o  a l i e n  
s h a l l  e n t e r  b e y o n d  t h e  f i x e d  n u m b e r  ( s .  8 ) .  T h e  p r o h i b i t e d  
i m m i g r a n t s  i n c l u d e  a l i e n s  ( 1 )  n o t  p o s s e s s i n g  a  p r o p e r  p a s s p o r t  
o r  c e r t i f i c a t e  o f  n a t i o n a l i t y ,  ( 2 )  w h o  h a v e  s u f f e r e d  f r o m  c e r ­
t a i n  d i s e a s e s ,  ( 3 )  n o t  h a v i n g  b e e n  v a c c i n a t e d  a g a i n s t  s m a l l  
p o x ,  ( 4 )  h a v i n g  n o  i n d e p e n d e n t  i n c o m e ,  o r  ( 5 )  o f  b a d  c h a r a c t e r  
o r  l i k e l y  t o  c r e a t e  d i s t u r b a n c e  o r  t o  e n d a n g e r  t h e  s a f e t y  o f  
t h e  n u b i l e  ( s .  6 ) .  T h e  M i n i s t e r  m a y  a l s o  m a k e  a n  o r d e r  f i x ­
i n g  t h e  a m o u n t  o f  m o n e y  v r h l c h  a n  i m m i g r a n t  m u s t  h a v e  i n  h i s  1

( 1 )  i .  L .  0 .  L e g i s l a t i v e  S e r i e s ,  1 9 2 7 ,  V I I I . ,  P a r t  I I .
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p o s s e s s i o n  ( s .  7 ) .  B u t  a l i e n  t r a v e l l e r s  w h o  c o m e  o n l y  t e m p o ­
r a r i l y  o r  f o r  t h e  p u r p o s e  o f  t r a n s i t ,  a n d  n o t  f o r  t h e  p u r p o s e  
o f  t a k i n g  u p  a  p e r m a n e n t  r e s i d e n c e  o r  e x e r c i s i n g  a n y  h a b i t u a l  

w o r k ,  t r a d e  o r  i n d u s t r y ,  a r e  e x e m p t  f r o m  t h i s  p r o v i s i o n .  T h e y  
a r e  a l s o  n o t  a f f e c t e d  b y  t h e  f i x e d  q u o t a  ( s .  9 ) .

T o  c a r r y  o u t  t h e  p r o v i s i o n s  o f  t h e  A c t ,  t h e  o f f i c i a l  i n ­
s p e c t i n g  a  s h i p  m a y  o r d e r  t h e  d e p o r t a t i o n  b y  t h e  s a m e  s h i p  o f  
a n y  a l i e n  w h o  i n  h i s  o p i n i o n  b e l o n g s  t o  a n y  c a t e g o r y  o f  a l i e n s  
e x c l u d e d  b y  t h e  A c t  ( s .  1 1 ) .  A n d  a n y  a l i e n  w h o  h a s  e n t e r e d  
t h e  K i n g d o m  a f t e r  t h e  c o m i n g  i n t o  f o r c e  o f  t h e  A c t  a n d  i s  

f o u n d  t o  b e  o f  t h e  e x c l u d e d  c a t e g o r i e s  m a y  a l s o  b e  d e p o r t e d  
( s .  1 2 ) .  A n  a p p e a l  f r o m  p r o h i b i t i o n  t o  e n t e r  i s  t o  b e  d e c i d e d  

b y  t h e  M i n i s t e r ,  w h o s e  d e c i s i o n  s h a l l  b e  f i n a l ,  b u t  a n y  q u e s ­
t i o n  a r i s i n g  a s  t o  a l i e n a g e  i s  t o  b e  h e a r d  b y  t h e  C o u r t  ( s .  1 6 ) .  
T h e  A c t  i s  s i l e n t  a s  t o  t h e  p r o c e d u r e  o f  e x c l u d i n g  a n  a l i e n  
a f t e r  a d m i s s i o n .  T h e r e  i s  a l s o  s o m e  d o u b t  a s  t o  t h e  p l a c e  t o  
w h i c h  t h e  a l i e n  m a y  b e  d e p o r t e d  i f  h i s  o r i g i n  o r  n a t i o n a l i t y  
h a s  n o t  b e e n  p r o v e d  b y  o f f i c i a l  d o c u m e n t s .  T h e  A c t  p r o v i d e s  
t h a t  a n y  a l i e n  n o t  f u r n i s h e d  w i t h  a  p a s s p o r t  o r  c e r t i f i c a t e  o f  
n a t i o n a l i t y  m a y  b e  p e r m i t t e d  t o  e n t e r  u p o n  o b t a i n i n g  a n  i d e n t i ­
f i c a t i o n  p a p e r  f r o m  a n  o f f i c i a l .  I t  i s  a p p a r e n t  t h a t  a n y  
n a t i o n  m a y  r e f u s e  t o  a c c e p t  t h e  e x p e l l e d  p e r s o n  w h o  p o s s e s s e s  
n o  d o c u m e n t  i s s u e d  b y  t h a t  n a t i o n  e v i d e n c i n g  n a t i o n a l  s t a t u s .  
T h e  q u e s t i o n  m i g h t  b e  a  s e r i o u s  o n e  i n  v i e w  o f  t h e  m a g n i t u d e  
o f  t h e  C h i n e s e  p o p u l a t i o n  i n  t h e  c o u n t r y ,  m a n y  o f  w h o m  m i g h t
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h a v e  t e e n  b o r n  w i t h i n  B r i t i s h  a l l e g i a n c e  i n  t h e  n e i g h b o u r i n g  
M a l a y  a r c h i p e l a g o ,  a s  w e l l  a s  o t h e r s  r e c r u i t e d  f r o m  C h i n a  p r o ­
p e r .  T h e  e t h n i c a l  s i m i l a r i t y  b e t w e e n  C h i n e s e ,  C h i n e s e  m e t i s  
a n d  p u r e  S i a m e s e  a l s o  p r e v e n t s  t h e  c l a u s e  f r o m  b e i n g  c a r r i e d  
o u t  i n  i t s  f u l l  v i g o u r .

A  f i n e  o f  1 , 0 0 0  b a h t  i s  i m p o s e d  o n  a n y  a l i e n  w h o  e n t e r s  
t h e  K i n g d o m  c o n t r a r y  t o  a n y  o f  t h e  p r o v i s i o n s  o f  t h e  A c t  o r  
t o  t h e  o r d e r  o f  a n  o f f i c i a l  ( a .  1 4 ) .  W h o e v e r  w i l f u l l y  b r i n g s  
o r  a s s i s t s  a n  a l i e n  i n  c o n t r a v e n t i o n  o f  t h e  A c t  i s  a l s o  p u n i s h ­

e d  w i t h  i m p r i s o n m e n t  o r  f i n e  o r  b o t h  ( s .  l b ) .
T h e  Amendment n c t ^ 1 ^  o f  1 9 3 1  a d d s  a  s i x t h  c a t e g o r y  o f  p e r ­

s o n s  t o  t h e  p r o h i b i t e d  l i s t ,  n a m e l y ,  p e r s o n s  w h o  a r e  u n a b l e  t o
p a y  s u c h  f e e s  a s  m a y  b e  c h a r g e d  a c c o r d i n g  t o  t h i s  A c t  o r  t o

(2 )t i i e  r e g u l a t i o n s .  T h e  r e q u i r e m e n t  o f  t h e  p o s s e s s i o n  o f  a
c e r t a i n  a m o u n t  o f  m o n e y  b y  a n  i m m i g r a n t  i s  t h e r e b y  d i s p e n s e d  
w i t h .  T h e  i m p o r t a n t  f e a t u r e  o f  t h e  A m e n d m e n t ,  h o w e v e r ,  i s  
t h a t  a n y  a l i e n ,  o t h e r  t h a n  c h i l d r e n  u n d e r  t w e l v e  y e a r e  o f  a g e ,  

m u s t  o b t a i n  a  c e r t i f i c a t e  o f  r e s i d e n c e  o n  e n t e r i n g  S i a m .  T h i s  
i 3  n o t  r e q u i r e d  o f  a n  a l i e n  w h o  h a 3  o b t a i n e d  3 u c h  c e r t i f i c a t e  
o r  u  r e t u r n  p e r m i t  w h e n  h e  l e f t  t h e  c o u n t r y .  B o t h  d o c u m e n t s  
a r e  l i a b l e  t o  c a n c e l l a t i o n  I f  t h e  h o l d e r  i s  c o n s i d e r e d  t o  h a v e  

b e c o m e  a  d a n g e r  t o  t h e  p u b l i c  p e a c e  a n d  o r d e r .  T h e  A c t  i s  
s i l e n t  a s  t o  t h e  c o n s e q u e n c e s  o f  c a n c e l l a t i o n .  1 2

( 1 )  t . L .  0 .  L e g i s l a t i v e  S e r i e s ,  1 9 3 1 ,  X I I . ,  P a r t  I I .
( 2 )  T h e  Amendment A c t  o f  1 9 3 3  a d d s  a  s e v e n t h  category, t h a t  o f  

i l l i t e r a t e s .
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I n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  t h e  A c t ,  m i n i s t e r i a l  
r e g u l a t i o n s  h a v e  b e e n  i s s u e d ,  i m p o s i n g  f e e s  o n  a d m i s s i o n  a n d  
f o r  r e s i d e n c e  c e r t i f i c a t e s  a n d  r e t u r n  p e r m i t s .  A t i g h t e r
c o n t r o l  o v e r  I m m i g r a t i o n  h a s  n a t u r a l l y  c a u s e d  r e s e n t m e n t  o n  
t h e  p a r t  o f  t h e  p e r s o n s  a f f e c t o d .

5 7 .  T h o  I m m i g r a t i o n  L a w s  o f  F r e n c h  I n d o - C h l n a . -  T h o  
p o p u l a t i o n  o f  t h e  F r e n c h  C o l o n y ,  f r o m  t h e  p o i n t  o f  v i e w  o f  i t s  
l e g a l  c o n d i t i o n ,  m a y  h e  g r o u p e d  I n  t w o  c a t e g o r i e s  :  t h e  F r e n c h  

a n d  t h o s e  a s s i m i l a t e d  t o  t h e  F r e n c h ,  o n  t h e  o n e  h a n d ;  a n d  t h e  
n a t i v e s  a n d  t h o s e  a s s i m i l a t e d  t o  t h e m ,  o n  t h e  o t h e r .  T h e  
f i r s t  c a t e g o r y  c o m p r i s e s  a l l  F r e n c h  a n d  o t h e r  w h i t e  a l i e n s  w h o ,  
b e i n g  o f  t h e  s a m e  r a c e  a n d  c i v i l i s a t i o n ,  e n j o y  a  l e g a l  p o s i ­
t i o n  a n a l o g o u s  t o  t h a t  w h i c h  t h e y  w o u l d  h o l d  I n  F r a n c e .  T h e  
s e c o n d  g r o u p  a r e  n a t i v e s  a n d  a l i e n s  w h o ,  o n  a c c o u n t  o f  t h e i r  
s i m i l i t u d e  o f  r a c e  a n d  c u l t u r e  w i t h  t h e  n a t i v e  p e o p l e ,  a r e  a s ­
s i m i l a t e d  t o  t h e m  a n d  t r e a t e d  a s  t h e  n a t i v e s .

I n  p u r s u a n c e  o f  t h i s  d i v i s i o n ,  t w o  s y s t e m s  o f  i m m i g r a t i o n  
l a w  e x i s t  i n  I n d o - C h i n a ,  t h o  o n e  g o v e r n i n g  A s i a t i c  a l i e n s  a n d  
C h i n e s e ,  a n d  t h e  o t h e r ,  o t h e r  a l i e n s ,  t h e  p r o v i s i o n s  o f  t h i s

1 2 )l a t t e r  n o t  b e i n g  a p p l i c a b l e  t o  t h e  " n a t i v e s  a n d  a s s i m i l a t e d " .  '

(1 ) Under the A ct  o f  1927 thA .
a ls) 6 . 5 0  baht, increased in 1931 to  13 ra* ,<19 in c id e n t-
certificate  was originally 30 baht irÎC l0» .  T*19 residence 
baht. The return permit w as ?*39d in 1933 to lo o
I t 3  v a l i d i t y  r e d u c e d  from  tw o  ¿ e a r s  t o  o n e "  ,5 , ‘ * h t  t0  20 a n d

(2 )  s .  3 6 ,  D ecree of 30 June Iqpq.Coloniale Comparéef 1929, j j '  147 ' - nnualre da Documentation
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A f t e r  t h e  c o n c l u s i o n  o f  th e  C o n v e n t io n  o f  N a n k in g ,  w h ic h  g u a r a n ­

t e e s  t o  t h e  C h in e s e  w i t h  r e g a i* d  t o  t h e  f u l f i l m e n t  o f  f o r m a l i ­

t i e s  c o n c e r n i n g  t h e i r  e n t r y  a n d  d e p a r t u r e  t h e  m o s t - f a v o u r e d -  

n a t i o n  t r e a t m e n t ,  t h e  C o l o n i a l  G o v e rn m e n t  d o e s  n o t  seem  t o  h a v e  

d e p a r t e d  f r o m  t h e  p r a c t i c e  o f  r e l e g a t i n g  C h in e s e  im m ig r a n t s  t o  

t h e  c a t e g o r y  o f  o t h e r  A s i a t i c  p e r s o n s  o f  n a t i v e  s t a t u s  i n  th o  

W h o le  m a t t e r .  T h e  D e c r e e  o f  1 9 3 3  r e l a t i n g  to  t h e  a d m it t a n c e  

o f  F r e n c h  and a l i e n s  i n t o  I n d o - C h i n a ,  i s  n o t  a p p l i e d  t o  n a t i v e s ,  

n o r  s u b j e c t  t o  d i p l o m a t i c  c o n v e n t i o n s ,  t o  a l i e n s  w h o , by v i r ­

t u e  o f  th e  I n d o - C h in e s e  l o c a l  r e g u l a t i o n s , a r e  a u t h o r i s e d  t o  

o r g a n i s e  t h e m s e lv e s  I n t o  c o n g r e g a t i o n s . ^

( 1 )  C o c h i n - C h i n a

T h e  c o n t r o l  o f  C h in e s e  i m m i g r a t i o n  i s  a t  p r e s e n t  a d m i n i s -
( 2 )

t o i 'e d  i n  C o c a i n  b y  a n  o r d e r  o f  th e  G o v e r n o r - G e n e r a l  o f  1 6  

O c t o b e r ,  1 9 0 6 ,  w h ic h  r e g u l a t e s  t h e  i m m i g r a t i o n  o f  A s i a t i c s .

T h e  o r d e r ,  s u p p le m e n t in g  s e v e r a l  p r e v i o u s  o r d e r s ,  h a s  b e e n  i t -  

s e l f  m o d i f i e d  b y  c o n t in u o u s  A c t a .  I t  a p p l i e s  t o  A s i a t i c

a l i e n s  o r  p e r s o n s  a a s i m l l a t e d  t o  th e m , w ho a r e  d e f i n e d  a s  f o l ­

l o w s :  ( a )  s u b j e c t s  o f  p o w e rs  i n  w h o se  t e r r i t o r y  F r a n c e  e x e r ­

c i s e s  a r i g h t  o f  e x t r a - t e r r i t o r i a l i t y  b y  v i r t u e  o f  e x i s t i n g  

t r e a t i e s ;  a n d  ( b j  s u b j e c t s  o r  d e p e n d e n t s  o f  f o r e i g n  P o w e rs  t o

( 1 )  s .  3 9 ,  D e c r e e  o f  3 1  A u g u s t ,  1 9 3 3 :  A n n u a ir e  d e  D o c u m e n t a t io n  
n ^ n n l a l e  Comparée, 1 9 3 3 .  I I ,  2 5 6 .

( 2 )  J o u r n a l  O f f i c i e l  d e  1 » I n d o c h i n e  F r a n ç a i s e ,  1 9 0 6 , 1 5 1 4 .

( 3 )  2 9  J u n e ,  1 9 1 0 ;  23 J a n u a r y ,  1 9 1 2 ;  4 J a n u a r y ,  1 9 1 7 ;  27
October, 1 9 2 2 .
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whom the l e g i s l a t i o n  o f  t h e ir  own co u n try  does n ot  a c co rd  f u l l  

c i v i l  and n a t io n a l  r i g h t s .

The d e f i n i t i o n  w i l l  in c lu d e  a l l  person s  o f  A s ia t i c  o r i g i n  

e x c e p t  the Japanese, who, hy a t r e a t y  s ig n ed  on 4 August, 1 0 9 6 , 

have been a s s im ila te d  to  E uropeans. ^ ^  The second p a rt  o f  

the d e f i n i t i o n  was l a t e r  m o d i f i e d , '  ' d e s ig n a t in g  in  most e x ­

p ress  terms the " s u b je c t s  o r  r e s a o r t i s s a n t s  o f  A s i a t i c  o r i g i n  

o f  f o r e i g n  p ow ers" .  This d e f i n i t i o n  has been extended  to  

Cambodia (Order o f  3 0  J u ly ,  1 9 2 4 )  and Annam (Order o f  2 5  S ep ­

tem ber, 1 9 2 8 ) .  By s im p le  a n a lo g y , i t  is  a l s o  a p p l ie d  to  Ton­

k in  and L a os .

The r e g u la t i o n  o f  im m igration  has, as an e s s e n t i a l  b a s i s ,  

the g rou p in g  o f  A s ia t i c  a l i e n s ,  o r  the a s s im ila te d  r e s i d in g  in  

C och in -C hin a  in  c o n g r e g a t io n s  c o n s t i t u t e d  in  each  p ro v in ce  or  

m u n i c i p a l i t y .  The C hinese b e lo n g  to  one or  o th er  o f  the f i v e  

c o n g r e g a t io n s  m entioned a b ove , com p ris in g  a l l  t h e ir  countrymen 

o f  the same d i s t r i c t  or b i r t h p l a c e .  The Indians may a f f i l i a t e
•

t o  t h e  B uddhist  o r  M u s s e lra a n  c o n g r e g a t i o n ,  t h e  Malays o r  A r a b s  

t o  t h e  M a la y  c o n g r e g a t i o n s . ^  T h e  C h i e f s  o f  a  c o n g r e g a t i o n  

i n s c r i b e  a l l  t h e i r  c o m p a t r i o t s  in  a s p e c i a l  r e g i s t e r  a n d  r e c o r d  

t h e i r  s u b s e q u e n t  c h a n g e s ,  s u b m i t t i n g  i t  e v e r y  q u a r t e r  t o  th e

( 1 )  s t a t a  p a p e r s . 8 8 ,  5 3 0 ;  De G a le m b e r t ,  L e s  A d m i n i s t r a t i o n s  
a t  l e s  S e r v i c e s  p u b l i c s  i n d o c h i n o l s e s  ( 1 9 3 1 ) ,  5 8 .

( 2 )  o r d e r  o f  2 7  O c t o b e r ,  1 9 2 2 ;  J . 0 . ! . .  1 9 2 2 ,  2 3 5 4 .

( 3 )  Nguyen, o p .  c l t . ,  2 5 .
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im m igration  s e r v i c e  or to  the a u th o r i ty  o f  a p ro v in ce  or muni­

c i p a l i t y  f o r  v e r i f i c a t i o n .  A l l  A s i a t i c  a l ie n s  mu3t  j o i n  one 

o f  the c o n g re g a t io n s  on p e n a lty  o f  b e in g  e x c e l l e d  i f  they r e ­

fu se  t o  do so  or i f  the c o n g r e g a t io n  does not con sen t  to a c c e p t  

them. The C h ie fs  are f r e e  to a cce p t  o r  r e fu s e  new members who 

may a p p ly  f o r  a d m iss ion . The a cce p ta n ce  o f  membership w i l l  

in v o lv e  the a cce p ta n ce  o f  r e s p o n s i b i l i t y  b o th  c i v i l  and pecu ­

n i a r y ,  f o r  the member.

The immigrants are r e c e iv e d  on board  the s h ip  by the 

agents o f  the Im m igration S e r v i c e  and the C h ie fs  o f  a c o n g r e ­

g a t io n  i f  they land at S a ig o n , o r  they shou ld  p resen t  them­

s e lv e s  im m ediately  t o  the l o c a l  a u t h o r i t y  i f  they a r r iv e  a t  

o th e r  p la c e s  in  C och in -C h in a . i f  they in ten d  o n ly  a sh o r t  

s t a y  in  the C o lon y , they  r e c e i v e  a " permis de c i r c u l a t i o n ” 

v a l i d  f o r  th ree  months and n ot  ren ew a b le . I f  th e y  are h o ld e r s  

o f  a F rench  p a s sp o r t  they are  a u th o r is e d  to  r e s i d e  f o r  s i x  

months a f t e r  t h e i r  p a ssp o rt  has been v i s a e d .  I f  the immi­

g ra n ts  are in  t r a n s i t  t o  one o f  the a d ja c e n t  p r o t e c t o r a t e s ,  a 

s p e c i a l  pass v a l i d  f o r  f i f t e e n  days w i l l  be i s s u e d .  I f ,  on 

the c o n t r a r y ,  th ey  d e c la r e  t h e i r  in t e n t i o n  to  s e t t l e  in  the 

C o lo n y ,  and they are a cce p te d  by a c o n g r e g a t io n ,  they  r e c e iv e  

a l a l s s e z -p a s s e r  v a l i d  f o r  t h i r t y  d a y s , and shou ld  p re se n t  

them selves  w ith in  th a t  p e r io d  to  the im m igration  a u t h o r i t y .

They are  then im m atricu la ted  and in s c r ib e d  on a p e rso n a l  tax 

r o l l #  and r e c e i v e  a r e s id e n c e  perm it w hich must be c a r r i e d  a t  

a l l  tim es du rin g  t h e i r  9ta y  in  the C o lon y .
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S im ila r  f o r m a l i t i e s  are r e q u ire d  in  the case  o f  change o f  

r e s id e n c e  in  and dep artu re  from the C o lon y . An A s i a t i c  a l i e n  

must r e p o r t  every  change to the C h ie f  o f  h is  c o n g r e g a t io n ,  who 

d e l i v e r s  to  him a c e r t i f i c a t e  showing the new d o m ic i le  he has 

ch osen  and c e r t i f y i n g  that he has pa id  a l l  the sums due to the 

T re a su ry . He then p r e s e n ts  h im s e l f  to the a u t h o r i t i e s  o f  the 

p la c e  where he has been in s c r ib e d  to  have h is  c e r t i f i c a t e  

v is a e d  and to  hand in  h is  r e s id e n c e  p e rm it .  W ith in  a fu r t h e r  

p e r io d  o f  t h i r t y  days he must, w ith  the C h ie f  o f  h is  new group , 

appear  b e f o r e  the a u t h o r i t y  o f  h is  new p la c e  o f  r e s id e n c e .  

D uring th is  p er iod  the r e s id e n c e  perm it has been t r a n s fe r r e d  

from  one p la c e  to a n oth er  the change havin g  been n oted  on i t ,  

and the perm it is  re tu rn ed  to  the immigrant in  exchange f o r  

h i s  c e r t i f i c a t e .  A l l  in fo r m a t io n  c o n c e rn in g  A s i a t i c s  is  

tra n sm itte d  t o  the c e n t r a l  Im m igration S e r v i c e .

When he d e s i r e s  to le a v e  the C olon y  te m p o r a r i ly ,  he must 

l ik e w is e  su rren der  h is  r e s id e n c e  p e rm it ,  and r e c e iv e s  in  turn 

a l a l s s e z - p a s s e r  v a l i d  f o r  th ree  months o r ,  e x c e p t i o n a l l y ,  one 

year, i f  he i s  g o in g  t o  Cambodia, a f t e r  h a v in g  had c e r t i f i e d  

the  payment o f  h is  t a x ;  i f  he is  g o in g  to  o th er  c o u n t r ie s  o f  

the Union, a d ep artu re  p e rm it ,  i f  t o  a f o r e i g n  c o u n tr y ,  a p a s s ­

p o r t  v a l i d  f o r  one y e a r ,  i s  handed t o  him.

T h e  a b o v e  r e g u l a t i o n  i s  o f  g e n e r a l  a p p l i c a t i o n .  A s p e ­

c i a l  r e g im e  h a s  b e e n  o r g a n i s e d  b y  th e  o r d e r  o f  1 6  A u g u s t ,  1 9 0 7  

( m o d i f i e d  o n  4 J a n u a r y ,  1 9 1 7 )  i n  f a v o u r  o f  A s i a t i c  a l i e n s  w ho 

b e l o n g  t o  h i g h e r  t a x  c a t e g o r i e s .  T h e y  a r e  i n s c r i b e d  o n  a
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s p e c i a l  r o l l  k e p t  b y  t h e  c e n t r a l  S e r v i c e ,  a n d  r e c e i v e  a p h o t o ­

g r a p h e d  c a r d  o f  i d e n t i t y  w h ic h  e n t i t l e s  them  t o  m ove a n d  t r a v e l  

f r e e l y  t h r o u g h o u t  t h e  w h o le  o f  I n d o - C h i n a  w i t h o u t  u n d e r g o in g  

a n y  f o r m a l i t i e s .

( i i )  C a m b o d ia

C h in e s e  i m m ig r a t io n  i n t o  C a m b o d ia  l a  g o v e r n e d  b y  th e  

O r d e r  o f  15  N o v e m b e r, 1 9 1 9 , ^  a n d  i t s  s u b s e q u e n t  m o d i f i c a t i o n i . ^  

I t  i 3 a  r e p l i c a  o f  th e  r e g u l a t i o n s  i n  f o r c e  i n  C o c h i n - C h i n a ,  

e x c e p t  f o r  a fe w  p o i n t s  c o n c e r n i n g  t h e  d e s i g n a t i o n  o f  c o n g r e ­

g a t i o n  C h i e f s  b y  th e  a u t h o r i t i e s .

( i i l )  T o n k in

T h e  i m m i g r a t i o n  r e g im e  i n  T o n k in  i s  f i x e d  b y  t h e  O r d e r  o f  

1 2  N o v e m b e r , 1 9 1 3 , ^  m o d i f i e d  b y  n u m e ro u s  A c t s . ^ 4  ̂ U n l i k e  

t h e  O r d e r s  a p p l y i n g  t o  t h e  c o u n t r i e s  a l r e a d y  d e a l t  w i t h ,  w h ic h  

e m p lo y  t h e  g e n e r a l  te r m  o f  A s i a t i c  i m m i g r a t i o n ,  t h i s  O r d e r  

c o n c e r n s  o n l y  C h in e s e  p e r s o n s .  i t  d i f f e r s  a l s o  m a t e r i a l l y  

f r o m  t h e  O r d e r s  a p p l i c a b l e  t o  t h e  S o u t h e r n  C o l o n y .  I n  t h e  

f i r s t  p l a c e ,  t h e r e  i s  n o t  i n  p r i n c i p l e  i n  th e  sam e p r o v i n c e  o r  

m u n i c i p a l i t y  a  s e p a r a t e  c o n g r e g a t i o n  f o r  C h in e s e  f r o m  t h e  sam e

( 1 )  J .  0 .  I . t 2 5 0 9 .

( 2 )  3 0  J u l y  a n d  31  O c t o b e r ,  1 9 2 4 ;  3 0  M a r c h ,  1 9 3 5 ;  20  J u l y ,
1 9 2 6 .

( 3 )  J .  0 .  1 .»  1 9 1 3 » 1 9 9 8 .

( 4 )  3 March, 3 0  J u n e  a n d  2o J u l y ,  1 9 1 6 ;  26  S e p t e m b e r ,  1 9 1 9 ;
19  August, 1 9 2 0 ;  1 8  J a n u a r y ,  1 9 2 2 ;  6 O c t o b e r ,  1 9 2 3 ;  1 1  N ovem ­
b e r  1 9 2 4 ;  3 0  D e c e m b e r , 1 9 2 5 ;  2 0  J u l y ,  1 9 2 8 .
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b i r t h p l a c e .  A l l  Chinese in  one p r o v in ce  form a s in g le  c o n ­

g r e g a t io n .  N e v e r th e le s s ,  where th ere  e x i s t s  an a g r i c u l t u r a l  

or m in ing  u n d erta k in g , or o th er  work3 em ploying C hinese , they 

s h a l l  he a u th o r ise d  to  form  a s p e c i a l  c o n g r e g a t io n .  On the 

o th e r  hand, the regime to  which the Chinese are  s u b je c t  in  

Tonkin i s  more s t r i c t .  The l a i s s e z - p a s s e r  d e l i v e r e d  t o  an 

immigrant is  v a l i d  f o r  f i f t e e n  days i f  the p ro v in ce  in  which 

he d e s ir e s  to  s e t t l e  is  in  the neighbourhood  o f  the p la c e  o f  

a r r i v a l .  The r e s id e n c e  p e rm it ,  c a l l e d  in  Tonkin " c a r t e  do 

r e s i d e n c e " ,  which ia to  be renewed each year on the payment o f  

the p e rs o n a l  ta x ,  shou ld  b ea r  the photograph of the h o ld e r  and 

i s  n ot  v a l id  ex ce p t  in  the p r o v in ce  o f  im m a tr ic u la t io n .  He 

can n ot  le a v e  even te m p o ra r i ly  f o r  an oth er  p ro v in ce  w ith ou t a 

l a i s s e z - p a s s e r  v a l id  f o r  f i f t e e n  d a y s , though ren ew a b le . 

F i n a l l y ,  by rea son  o f  p r o x im ity  t o  the Chinese f r o n t i e r ,  the 

c o n d i t i o n  f o r  tem porary s ta y  i s  more se v e re  in  Tonkin than 

e ls e w h e re .  And Chinese le a v in g  f o r  a f o r e i g n  c o u n try  o r  o th e r  

c o u n try  o f  the Union e x ce p t  Annam are  r e q u ir e d  to  c a r r y  a p a s s ­

p o r t  .

( iv  ) Annam

Leas im portant in  Annatn than in  o th e r  c o u n tr ie s  o f  the 

U nion, C h inese im m igration  is  re g u la te d  by the O r d e r o f  25 

Septem ber, 1928, a b ro g a tin g  the Order o f  1926, and r e t a in i n g  1

( 1 )  J . 0 .  I . ,  1928, 2869.
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in  f o r c e  a l l  p r o v is io n s  o f  form er l e g i s l a t i o n  not c o n t r a r y  to  

the p re se n t  A c t .  Four c o n g r e g a t io n s  aro r e c o g n is e d ,  but in  

p r o v in c e s  where the number o f  Chinese is  s m a l l ,  they  may be 

u n ite d  in to  a s in g le  c o n g r e g a t io n .  As in  Tonkin, a card  o f  

r e s id e n c e  w ith  photograph  i s  d e l iv e r e d  to  ea ch  Chinese and 

must always be c a r r i e d  w ith  hira. Other p r o v is io n s  are  a n a lo ­

gous to  th ose  in  f o r c e  in  Tonkin. A s p e c i a l  d i s p o s i t i o n  is  

th a t  Chinese merchants d o m ic i le d  in  Torrana o r  F a i f o o ,  and 

r e g u l a r l y  I n s c r ib e d  on the r o l l  o f  one o f  the c o n g r e g a t io n s  

e s t a b l i s h e d  in  these  c e n t u r e s , may t r a v e l  from  one p la c e  to  

a n o th e r  w ith ou t being  r e q u ir e d  to  o a r ry  a l a l s a e z - p a a s e r . 

S i m i l a r l y ,  A s i a t i c s  a r r i v i n g  by oea may be p erm itted  to  r e s id e  

t e m p o ra r i ly  in  Annum to  t r a n s a c t  t h e i r  com m ercia l d e a l in g s .

They must take out a s p e c i a l  l a i s s e z -p a s s e r  v a l i d  f o r  one 

month and w ith in  the l i m i t s  o f  the p r o v in ce  which is  the p la o e  

o f  la n d in g .  This l a i s s e z - p a 3s e r  is  d e l I v o r o d  by the R e c e iv e r  

o f  Customs. The A s ia t i c s  when p r o v id e d  w ith  a proper  p a s s p o r t  

may be a l low ed  to  t r a v e l  in  the i n t e r i o r  f o r  a s im i la r  p e r io d .  

The p a s s p o r t  i s  v is a e d  both on a r r i v a l  a t  and d ep artu re  from  

ea ch  p l a c e .

( v )  L a o s

C hinese im m i g r a t i o n  i n t o  th i3  co u n try  has b e e n  t h e  s u b j e c t  

o f  t h e  o r d e r ^ 1  ̂ o f  7 J a n u a r y ,  1 9 1 9 .  T h e r a  i s  i n  e a c h  M uong

( 1 )  J . O . I . ,  1 9 1 9 ,  1 0 7 .
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or  d i s t r i c t  a c o n g r e g a t io n ,  o f  w h ich  a l l  Chinese l i v i n g  in  the 

Muong are  members. The document o f  im m a tr icu la t io n  is  c a l l e d  

a ’’ c a p i t a t i o n  c a r d " ,  and a " permis de c i r c u l a t i o n '1 or a p a s s ­

p o r t  is  n e ce ssa ry  b e f o r e  le a v in g  the p r o v in ce  where he i s  i n ­

s c r i b e d .

58. The Chinese C on g reg a tion  and i t s  Legal S t a t u s . - 

D uring the r e ig n  o f King Q ia lon g  o f  Arin&m (1 80 8 -1 8 2 0 ) the r i g h t  

of the Chinese to  form co n g re g a t io n s  had been  r e c o g n is e d  in  

view o f  th»3 d i f f i c u l t y  w hich  would ari3o i f  tney were to  l i v e  

in  the same commune w ith  the Annam ites. ' In each  p ro v in ce  

th ere  were as many co n g re g a t io n s  as th ere  wore Chinese o f  d i f ­

f e r e n t  d i a l e c t s .  In ca ses  whore tho numbers were s m a l l ,  the

(lovernraent would group them in to  one c o n g r e g a t io n  com p ris in g
(2 )s e v e r a l  la n gu ages . At the head o f  each c o n g r e g a t io n  th ere

were a C h ie f  and S u b -C h ie f  e l e c t e d  f o r  two y e a r s , and i n d e f i ­

n i t e l y  r e - e l i g l b l e  by the p r i n c i p a l  c o n g r e g a t i o n a l i s t s . King 

Minh-j£ang (1 82 0 -1 8 4 0 ) o rda in ed  in  1824 that C h ie fs  on e l e c t i o n  

sh ou ld  be approved by the  p r o v i n c i a l  a u t h o r i t y . ^

In the time o f  c o n q u e s t ,  Prance had fou nd  th at  the co n ­

g r e g a t io n s  were w e l l  c o n s t i t u t e d  and a c t i v e  su b m itt in g  t o  the 

t r a d i t i o n a l  usage , and in v e s te d  w ith  p r e r o g a t iv e s  con ced ed  b y  1 2 3

( 1 )  N g u y e n , o p . c i t . ,  13 .

( 2 ) L uro , o p . c l t . ,  182 .

( 3 )  Nguyen, op . c l t . ,  14.
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s o v e r e i g n s  o f  Annam. She r e c o g n i s e d  t h e i r  p r i n c i p l e  and  

o r g a n i s a t i o n .  The i n s t i t u t i o n  h a s  b e e n  f u r t h e r  c o n s o l i d a t e d  

and l e g a l l y  s a n c t i o n e d  b y  r e p e a t e d  O rd e rs  r e g u l a t i n g  C h in e s e  

o r  A s i a t i c  i m m i g r a t i o n .  The C h i e f s  becom e t h e  o f f i c i a l  i n ­

t e r m e d i a r y  b e tw e e n  t h e  a d m i n i s t r a t i o n  nnd t h e i r  f a l l o w -m e m b e r s , 

and a r e  t h e  a g e n t s  f o r  r e c e i v i n g  a l l  c o m m u n ic a t io n s  a d d r e s s e d

It o  them  b y  th e  G o v e r n m e n t .  Under c e r t a i n  r e s p o n s i b i l i t y ,  a n d
., , . , , . .. . *, r i

p o s s e s s i n g  some p r e r o g a t i v e s , t h e y  a r e  c o n t r o l l i n g  a n d  s u p e r ­

v i s i n g  a g e n t s  f a c i l i t a t i n g  th e  r e g u l a t i o n s  c o n c e r n i n g  im m ig r a ­

t i o n  and th e  c o l l e c t i o n  o f  t a x e s .  The c o n g r e g a t i o n  h as  b e -
/ d ) ||m

co m e s u c h  a  p o w e r f u l  f a c t o r  i n  l o c a l  a d n i n i s t r a t i o n  t h a t  i t s  

refusal t o  a p p l y  o r  s u s p e n s i o n  o f  th e  la v / ,  a s  i t  d i d  r e f u s e  

a n d  s u s p e n d  th e  O r d e r  o f  1 8 9 2 ,  w o u ld  h a v e  a d i s a s t r o u s  e f f e c t . ^  

N e v e r t h e l e s s ,  i t  i s  b y  n o  m e a n s Im p a r lu r n  i n  l m p e r l o , a s  a l l e g e d ,  

b u t  i s  e n g a g e d  i n  r e c e i v i n g  o r d e r s  f r o m ,  a n d  f u l f i l l i n g  a u x i -
1

l i a r y  f u n c t i o n s  o f ,  t h e  C o l o n i a l  G o v e r n m e n t ,  w h ic h  i t  h a s  h e l p -
f

e d  r a t h e r  t h a n  h i n d e r e d  i n  f o r m i n g  i t s  p o l i c y .

T h e  s t a t u s  o f  th e  c o n g r e g a t i o n  i n  c o l o n i a l  la w  i s  a n  o b ­

s c u r e  q u e s t i o n .  By t r a d i t i o n a l  u s a g e ,  i t  p o s s e s s e s  p r o p e r t y ,  

m o v a b le  a n d  im m o v a b le ,  p l a c e s  o f  g a t h e r i n g ,  p a g o d a s ,  c e m e t e r i e s ,  

h o s p i t a l s ,  a n d  o t h e r  e s t a b l i s h m e n t s  s e r v i n g  t h e  a im s  o f  th e  

c o n g r e g a t i o n .  A s a b o d y  d i s t i n c t  f r o m  t h e  p e r s o n a l i t y  o f  i t a  

m e m b e rs , i t  h a s  p e r f o r m e d  m an y a c t s  i n  i t s  c o l l e c t i v e  c a p a c i t y .  

T h i s  r i g h t  w as c h a l l e n g e d  f o r  th e  f i r s t  t im e  i n  1 9 2 3 , w h e n  t h e  1

(1 )  Nguyen, o p . c l t . ,  7 8 .
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C o u r t  d e c id e d  t h a t  t h e  C h i e f  o f  a  c o n g r e g a t i o n  c o u l d  n o t  i n  

h i s  c a p a c i t y  a s  m a n d a t o r y  a c q u i r e  p r o p e r t y  f o r  th e  b e n e f i t  a n d  

i n  t h e  nam e o f  h i s  c o n g r e g a t i o n .  C o n s i d e r i n g  th e  d i r e c t  c o n ­

t r o l  u n d e r  w h ic h  t h e  c o n g r e g a t i o n  s u b m it s  t o  t h e  a d m i n i s t r a t i o n ,  

t h e  C o u r t  r u l e d  t h a t  th e  c o n g r e g a t i o n  " a p p e a r e d  r a t h e r  a s  a n  

a d m i n i s t r a t i v e  p e r s o n  i n  t h e  c o l o n i a l  l a w , ' ’ a n d  t h a t  i t  i s  i n  

t h a t  c a p a c i t y  p l a c e d  u n d e r  a d m i n i s t r a t i v e  g u a r d i a n s h i p ,  a n d  

t h a t  i t  c a n n o t ,  i n  c o n s e q u e n c e ,  c o n c lu d e  im p o r t a n t  t r a n s a c t i o n s  

o f  c i v i l  l i f o ,  s u c h  a3 a c q u i r i n g  im m o v a b le s ,  r e c e i v i n g  g i f t s

a n d  l e g a c i e s ,  a n d  a p p e a r i n g  i n  j u d i c i a l  c o u r t s ,  e x c e p t  w i t h

(1 )t h e  a u t h o r i s a t i o n  o f  t h e  A d m i n i s t r a t i o n .

T h e  d e c i s i o n  w a s b i t t e r l y  c r i t i c i s e d .  I n s t e a d  o f  a p p r e ­

c i a t i n g  t h a t  t h e  r u l e s  g o v e r n i n g  C h in e s e  c o n g r e g a t i o n s  a r e  t h e  

r e s u l t  o f  n a t i v e  la w s  a n d  c u s t o m s ,  f r o m  w h ic h  a lo n e  c o n c l u s i o n s  

s h o u ld  b e  d ra w n  c o n c e r n i n g  t h o i r  c a p a c i t y  t o  a c q u i r e  p r o p e r t y  

a n d  t o  a p p e a r  i n  c o u r t s  b y  t h e i r  C h i e f s ,  th e  T r i b u n a l  w as a c ­

c u s e d  a s  b e i n g  e r r o n e o u s l y  i n s p i r e d  b y  th e  p r i n c i p l e s  o f  F r e n c h  

p u b l i c  l a w . ^ ^  I t  e x t e n d e d  t o  C h in e s e  c o n g r e g a t i o n s  t h e  

c a n o n  o f  ’’ a d m i n i s t r a t i v e  g u a r d i a n s h i p ” , w h ic h  a p p l i e d  t o  t h e  

l e g a l  p e r s o n s  o f  p u b l i c  la w  o n l y .  C e r t a i n l y  i t  w e n t t o o  f a r ,  

b e c a u s e  th e  O r d e r s  r e l a t i n g  to  C h in e s e  c o n g r e g a t i o n s  h a d  n e v e r  

c o n t a i n e d  a n y t h i n g  t h a t  m i $ i t  f o u n d  s u c h  a n  i n t e r p r e t a t i o n .  1 2

(1 ) T r i. l re in s t . ,  S a i g o n ,  20 O c t o b e r ,  1923.

(2)  3 o i u s , o p . c 1t . ,  177.
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On appeal, the decision was overruled. 1̂ J The Court held, 

adopting the above line of reasoning, that in submitting the 

Chinese congregation to administrative authorisation and guar­

dianship, the jurisprudence of the C ivil Tribunal at Saigon had 

read into the Orders concerning Chinese congregations what had 

never really been intended. If the Chinese congregation is to 

be treated as a legal person, the Court reiterated, s t i l l  it  

snould not be considered as being of the type known to French 

public law, but as a native legal person under the native tra­

ditional statute. The question whether it is desirable to 

submit the congregation to administrative guardianship was one 

for the legislature alone to decide. 1

5 9 . The Capitation Tax. -  The capitation tax to which 

the Chinese are subject in the Union of Indo-China varies from 

country to country and differs from that imposed upon other 

persons. How far its  imposition is consistent with treaty 

provisions has been discussed in the foregoing pages. The 

French Insist on the payment of the tax as an indemnity against 

the rights and privileges traditionally enjoyed by the Chinese. 

Under tne Convention of 1930 its legality  was recognised by 

China on the condition that the tax is also paid oy other 1 2

(1 ) cour d'Appel de Saigon, 26 June, 1925.

(2) Lapradelle and Niboyet, Repertoire do Droit International.
H I .  (1 9 2 9 ) .  604.
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f o r e ig n e r s  e n jo y in g  the same r ig h t s  end p r i v i l e g e s .  What 

r o a l l y  c o n s t i t u t e  th ese  r ig h t s  and p r i v i l e g e s  not havin g  been  

d e f in e d ,  the abuse o f  the t r e a ty  power by an in d is c r im in a te  

im p o s it io n  o f  the ta x  seems i r r e s i s t i b l e .  F u r th e r ,  the tax 

is  r e q u ir e d  o f  a l l  Chinese whether or  n ot  they  e x e r c i s e  any o f  

such  r ig h t s  and p r i v i l e g e s ,  which makes i t  an u n j u s t i f i e d  b u r ­

den upon them.

In Cochin -C hina the tax. in f i x e d  by the Order o f  24 O cto ­

b e r ,  1920- Chinese males aged from  e ig h te e n  to  s i x t y  s h a l l  

pay a f i x e d  sum o f  15 p i a s t r e s  w ith  a p r o g r e s s iv e  r a te  p r o p o r ­

t io n a t e  to  the tra d in g  l i c e n c e  charges  nn^ the land ta x  pa id  

b y  them. The amount which a s i n g l e  person  may be r e q u ire d  t o  

pay must n ot  ex ceed  ^ 4 ,0 0 0  in  th e  same c i t y  or i t s  e n v ir o n s .  

The C h ie fs  o f  a c o n g r e g a t io n  who c o l l e c t  th e  tax f o r  the 

T rea su ry  are  exempt from payment and are awarded a com m ission 

o f  o n e - h a l f  per c e n t ,  f o r  t h e i r  s e r v i c e .  A l l  Annamites, i n ­

c lu d in g  s in o-A nnam ite  h a l f - c a s t e s ,  pay the  nominal sum o f  one 

p i a s t r e . ^  ^

In Cambodia the r a te  is  .f ixed  at / 1 0 ,  w ith  a maximum o f  

/ 4 , 0 0 0 . ( 2 ' The number o f  c a t e g o r i e s  is  s i x .  In stea d  o f  

b e in g  exempt from  payment, the C h ie fs  o f  the c o n g r e g a t io n  are  

g iv e n  a com m ission o f  three  per  c e n t .  Chinese in  Cambodia 1 2

( 1 )  o rd e r  o f  26 Juno, 1920.

( 2 )  o rd e r  o f  6 J u ly ,  1929.
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are a l s o  s u b je c t  to  a P r e s t a t io n  tux w hich r e p r e se n ts  the va lue

of' ten d a y s '  work f o r  the  Government.  ̂ The redem ption f i g u r e

f o r  the Cacibodians and a s s im ila te d  i s  / 4 ,  w h ile  Chinese pay

d o u b le  th a t  sum.
/ o \

Tonkin fixes the tax in three categories of 3 . 5 ,  8 and 

10 piastres respectively, with a maximum proportionate rate of 

¿ '1 , 0 0 0 .

Annamv' imposes no proportionate su r ta x  on the tax of

im ra a tr ie u la t io n , and d e v is e s  seven  c a t e g o r i e s  o f  8 , 12 , 20, 50,

7 0 , 120 and 150 p i a s t r e s  each f o r  the C h in ese . The c a p a c i t y

yea r  when a tax is  ch a rg e a b le  is  s ix t e e n  and n ot  e ig h te e n .
(4  )

The Annajnite pays ¿ 2 . 5 ,  when eighteen years o f  a g e .
/ c \

The tax is  f i x e d  a t / 8  in  Laos. ' For those e x e r o i s in g  

a t ra d e  or  in d u s tr y ,  th ere  la a p r o p o r t io n a to  ra te  a c c o r d in g  

to the c a p i t a l  o f  the l i c e n c e .  The n a t i v e s '  ' pay / 2 . 5 .  A 

pres  t a t  i o n v o f  s ix t e e n  d a y s ,  redeem able a t  / 3 0  e a ch ,  is  im­

p osed  b o th  on the n a t iv e  and on the A s i a t i c  a l i e n .  The whole 

redem ption  is  o b l i g a t o r y  f o r  the a l i e n .

(1 )  Order o f  2 O ctob er , 1920.

( 2 )  o rd e r  o f  4 Septem ber, 1925.

(3 )  o rd e r  o f  28 A p r i l ,  1926.

( 4 ) o rd er  o f  30 O ctob er ,  1928.

( 5 )  o rd e r  o f  30 November, 1900; 22 Septem ber, 1926.

( 6 ) o r d e r  o f  8 May, 1929.

( 7 )  o r d e r  o f  18 June, 1929.
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6 0 .  T h e  I m m i g r a t io n  haw s o f  t h e  D u t c h  g a s  t  I n d i e s ,  1 0 1 1 »  

1 9 3 3 . -  T h e  q u e s t i o n  o f  t h e  e x p a t r i a t i o n  o f  C h in e s e  f r o m  I n -  

s u l i n d e  i s  a n  i s s u e  w h ic h  h a 3  lo n g  d e e p l y  c o n c e r n e d  th e  C o l o ­

n i a l  G o v e r n m e n t .  W h o le s a le  d e p o r t a t i o n  i s  v i r t u a l l y ,  i f  n o t  

a c t u a l l y ,  i m p o s s i b l e ,  a n d  th e  D e c r e e  o f  1 8 3 7 ,  p r o  . i b i t i n g  f u r ­

t h e r  C h in e s e  i m m i g r a t i o n ,  h a d  t o  b e  r e p e a le d  f o r  p o l i t i c a l  

r e a s o n s .  The q u e s t i o n  w as t h o r o u g h l y  g o n e  i n t o  i n  1 8 9 7 -

1 9 0 0 ,  b u t  t h e  f e a r s  t h a t  t h e  p r e s e n c e  o f  C h in e s e  c o n s t i t u t e d  

a  d a n g e r  w e re  d i s s i p a t e d  u p o n  a c l o s e  s t u d y  o f  th e  f a c t s .

T h e  r e p o r t  o f  t h e  M in d a r e  W e lv a & r t  C o im n ie a io n  s h o v e d  t h a t  C h i ­

n e s e  i m m i g r a t i o n  i n  th e  C o lo n y  had  p r o d u c e d  n o t h i n g  but a d v a n -  

( 2 )
t a g e s .

U n d e r  t h e  C o n s t i t u t i o n  o f  1 8 5 4  th e  c o n d i t i o n s  o f  a d m i s s i o n
tic

o f  l i e t h o r l a n d e r s  a n d  a l i e n s  to  t h e  I n d i e s  w a re  to  b e  r e g u l a t e d  

o y  g e n e r a l  O r d in a n c e ,  w h ic h  m ig h t  t a k e  th e  fo r m  o f  la w ,  r o y a l  

d e c r e e ,  o r  o r d in a n c e  ( s s .  3 1 ,  1 0 5 ) .  T h e  now C o n s t i t u t i o n  

h a 3 d i r e c t e d  t h o s e  c o n d i t i o n s  t o  b e  e s t a b l i s h e d  aa  f a r  a s  n e ­

c e s s a r y  b y  g e n e r a l  a d m i n i s t r a t i v e  m e a s u r e ,  a n d  f o r  t h e  r e s t  

b y  o r d in a n c e  ( s .  1 6 0 ) .  I n  t h e  I n t e r e s t  o f  p u b l i c  t r a n q u i l i t y  

a n d  o r d e r ,  t h e  G o v e rn m e n t  m ay e x p e l  a n y  p e r s o n  n o t  b o r n  i n  

I n s u l i n d e ,  o r  d e n y  h im  t h e  r i $ i t  t o  r e s i d e  i n  s p e c i f i e d  p a r t s  

(S3. 35» 3 6 ) .  I t  m ay a l s o  r e q u i r e  n a t i v e - b o r n  p e r s o n s  t o  r e ­

s i d e  o r  n o t  t o  r e s i d e  a t  p a r t i c u l a r  o r  s p e c i f i e d  p l a c e s  ( s .  3 7 ) .

( 1 )  c a b a t o n ,  o p .  c l t . , 1 6 4 .

( 2 )  c h a i l l e y - B e r t ,  o p .  c l t . .  LXXII. (1 9 1 4 ) .



fphis toeing s o ,  and in  pursuance o f  th eso  p r o v i s i o n s ,  the Royal 

D ecree o f  1911 en a cted  more sev ere  r u le s  f o r  Java and Madura 

than f o r  the Outer P o s s e s s io n s .  A la n d in g  perm it was r e q u ir e d ,  

to  toe ob ta in ed  on the payment o f  25 f l o r i n s ,  which in  due cou rse  

was t o  be exchanged f o r  an ad m ission  c a r d .

The s u b je c t  wag fu r t h e r  d e a l t  w ith  toy D ecree No. 32 o f  

1915, a p p ly in g  to  Dutch n a t io n a ls  toeing the c h i ld r e n  o f  parents 

d o m ic i le d  in  the Dutch East In d ies  or b e in g  them selves domi­

c i l e d  th e r e ,  as w e l l  as t o  a l ie n s  who are not d o m ic i le d  in  the 

E a st  I n d i e s .  I t  was rendered  a p p l i c a b le  toy Ordinance No. 693 

o f  1917, and has s in c e  been s e v e r a l  tim es m o d i f i e d . T h e  

a d m iss ion  ta x ,  which had a lre a d y  been r a is e d  to  50 f l o r i n s ,  

was again  r a is e d  to  100 in  1924 and to 150 in  1 9 3 1 .^ ^  The 

sum is  re fu n ded  i f  the immigrant is  den ied  ad m ission  or  i f  he 

lo a v e s  w i t h in  s ix  months a f t e r  la n d in g .  Unlike the la n d in g  

p e rm it ,  w h icn  is  is su e d  f o r  a w hole f a m i ly ,  In c lu d in g  w i fe  and 

minor c h i ld r e n  o f  the immigrant, the ad m iss ion  card  is  p e rso n a l  

o n l y .  I t  I s va-H d f o r  w o  y e a r s ,  and may toe exten ded  tw ice  

f o r  a p e r io d  o f  one y e a r ,  and a t h i r d  time f o r  s i x  y e a r s .  I t

i s  l i a b l e  to  be c a n c e l l e d  i f  the h o ld e r  i 3 c o n s id e re d  to  toe a 

clanger to  the p u b l i c  p e a ce ,  and c a n c e l l a t i o n  r e s u l t s  in  e x ­

p u l s i o n .  persons d e s i r i n g  to  e s t a b l i s h  them selves in  I n s u l -  

in de  must have r e s id e d  th ere  f o r  ten yea rs  and must o b ta in  a

(■I) See I .L .O .  Migra t io n  Laws and T r e a t ie s  (1 9 2 8 ) ,  I I .

K oya l D e c r e e ^ o .  31 o f  1931: Annuaire de Docum entation 
r.ol o n l a l e  Comparée, 1931, I . ,  211 . ~~---------------------
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r e s id e n c e  l i c e n c e  b e f o r e  the e x p i r a t i o n  o f  the adm ission  c a r d .  

The l i c e n c e  may be r e fu s e d  to  persons whose presen ce  might be 

harm fu l to  the econom ic in t e r e s t s  o f  the p o p u la t io n ,  or may be 

is su e d  s u b je c t  t o  c e r t a i n  c o n d i t i o n s .  I t  e x p ir e s  i f  the 

h o ld e r  remains out o f  In su lin d e  f o r  lo n g e r  than e ig h te e n  months.

Dutch persons n ot b o rn  o f  paren ts  d o m ic i le d  in  the In d ies  

o r  n o t  d o m ic i le d  th ere  th em se lv es ,  and a l l  a l i e n s ,  may o n ly  

land  at c e r t a i n  p r e s c r ib e d  p o r t s .  Government r e p r e s e n ta t iv e s  

and f o r e i g n  co n su la r  o f f i c i a l s  are exempt from  th is  p r o v i s i o n ,  

and so  a re  the persons h o ld in g  adm ission  cards who have been 

registered out and have re tu rn ed  w ith in  a y e a r .

The r u le s  are n ot  a p p l i c a b le  to  r e c r u i t e d  la b o u re rs  o f  

o r i e n t a l  n a t i o n a l i t y ,  whose im m igration , a c c o r d in g  t o  s .  20 o f  

the D e cre e ,  is t o  b e  governed by s p e c i a l  r e g u la t i o n s .  O rd i­

nance No. 694 o f  1917 was en a cted  f o r  the  purpose o f  p la c in g  

such  la b o u re rs  in  a d i f f e r e n t  p o s i t i o n .  They are not s u b j e c t  

to  the c a p i t a t i o n  ta x ,  no la n d in g  perm it  b e in g  r e q u ir e d .  But 

a duty o f  75 f l o r i n s  i s  payable  i f  they  w ish  to  s ta y  a f t e r  

the e x p i r a t i o n  o f  t h e i r  c o n t r a c t .

The year 1933 w itn e s s e d  a r a d i c a l  change in  Dutch immi­

g r a t i o n  p o l i c y  in  the East I n d i e s .  By amending the p re v io u s  

D e c r e e s ,  a R oyal D e c r e e ^  o f  4 November, 1933, e n a cte d  th a t  

in  ea ch  year the number o f  a l ie n s  in  a l l  and the number o f  

a l i e n s  o f  each n a t i o n a l i t y  to  be adm itted  d u rin g  the coming 

c a le n d a r  year s h a l l  be determ ined by o r d in a n c e .  The number 1

(1 )  A nn uaire , 1933, I . ,  4Q3.
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f i x e d  f o r  a l l  n a t i o n a l i t i e s  s h a l l  be the same, but aa lo n g  as 

the t o t a l  quota has not been re a ch e d , the number a l l o t t e d  to  

each  n a t i o n a l i t y  may be in cre a se d  to  a maximum o f o n e -te n th  o f  

the t o t a l  number o f  a l i e n s  o f  that n a t i o n a l i t y  who have been  

ad m itted  d u rin g  the ten  c o n s e c u t iv e  years  p re ce d in g  the op era ­

t i o n  o f  the p resen t  A c t .  The quota law was c a r r i e d  out by 

Ordinance No. 492 o f  1 9 3 3 , '^  the t o t a l  number b e in g  f i x e d  at 

1 2 ,00 0  f o r  the year 1934, to  be d i s t r i b u t e d  among 15 groups or 

n a t i o n a l i t i e s .  China i s  p la ce d  on a l e v e l  w ith  o th e r  n a t io n s ,  

most o f  whom c o n t r ib u t e  nothing or very  l i t t l e  t o  the p o p u la ­

t i o n  o f  the I n d ie s ,  and is  e n t i t l e d ,  l i k e  them, to  send the 

number o f  e ig h t  hundred, in  s p i t e  o f  the f a c t  that Chinese im­

m ig r a t io n  has h i t h e r t o  reached  a much h ig h e r  f i g u r e .

61 . The Seg r e g a t io n  and Pass_ System i n the Dutch East 

I n d i e s . -  A f t e r  ad m iss ion , the Chinese were s u b je c t  to  r e s i ­

den ce  and t r a v e l  r e s t r i c t i o n s .  The group l i f e ,  w hich is  a 

c h a r a c t e r i s t i c  o f  Chinese im m igration , was made o b l i g a t o r y  by  

l e g i s l a t i o n .  Under the Government A ct o f  1854, o r i e n t a l  

a l i e n s  e s t a b l i s h e d  in  N etherlands In d ia  were r e q u ire d  t o  l i v e  

as f a r  as p o s s ib le  In sep a ra te  q u a rters  under the d i r e c t i o n  o f  

t h e i r  p rop er  c h i o f s  ( s .  7 3 ) .  These c h i e f s ,  e n t i t l e d  m a jo rs ,  

c a p t a i n s ,  o r  l i e u t e n a n t s ,  were a p p o in ted  by the Dutch Adm inis­

t r a t i o n ,  w hich h e ld  them r e s p o n s ib le  f o r  the p r o p e r  p o l i c i n g  1

(1 )  Annua i r e , 1933, I . ,  404 .
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and good conduct of their com patriots.'^  They received and 

acted upon instructions from tho local authority and were en­

trusted with the execution of Chinese law and customs among 

disputants. On entering Java tho Chinese were confined to the 

Chinese quarters assigned in each city  b y  the Government. 

Special leave was required to reside beyond the lim its, and 

negligence in this respect v:as punished. ' ' Nor could they

travel about freely . For every journey they made they had to 

obtain a pass from government o ffic ia ls . Segregation was 

claimed to be necessary in order to exercise control over them 

a n d  to afford protection to both Chinese and natives. The 

restriction on free movement had also an economic motive be­

hind i t ,  namely, that large parts of the native p o p u la t io n
(3 )m ight be  p reserv ed  from  c o n t a c t  w ith  Chinese t r a d e r s .  '

The s e g r e g a t io n  does  n ot  appear t o  have been s t r i c t l y  e n ­

f o r c e d ,  and, e s p e c i a l l y  s in c e  1910, p e rm iss io n  to l i v e  o u t s id e
f 4 )the q u a rte r  has been licera lly  g ra n te d .  R e la x a t io n s  wore

a l s o  made in  the pass system . The r e g u la t i o n  o f  22 Septem ber, 

1 9 0 4 , en a cte d  th a t  passes  were no lo n g e r  l im i t e d  t o  a s p e c i f i c  

jo u r n e y ,  hut were v a l id  f o r  a y e a r .  Another r e g u l a t i o n ,  o f

( 1 )  Cam pbell, Java, Past and P resen t (1 9 1 5 ) ,  I I , 1100.

( 2 )  Sm ith, R eports  on the Federated  Malay S ta te s  and Java, 
A u s t r a l ia n  P arliam en tary  P a p ers . 1906, I I . ,  56.

( 3 )  j e n k s ,  rt9port_O Q._s.ert a in  Economic Q u estion s  in  the. E n g l is h
and Dutch. C o lo n ics  (1 2 0 * ) ,  5 o .

( 4 )  Day, The P o l i c y  and A d m in is tra t io n  o f  the Dutch i n  Java
(1 9 0 4 ) ,  364 ; C h a i l l e y - B e r t , o p .  o l t . ,  LXXIII.
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17 November, 1 9 1 0 , dispensed with the necessity of passes .for 

travel oetwaen the main business centres snd markets situated 

along the main highways. But tine system was maintained for 

other lo c a lit ie s , though exempting numerous categories of Chi­

nese from its operation, not including Chinese horn in Insul-

inde. ^ ^  Further relaxations both in the segregation and in
(2 )

the pass regulations, ware made in 1 9 1 4 .  1 9 1 5  and 1 9 1 6 ,  and 

the travel restrictions were totally removed in 1 9 1 8 . '  ‘ The 

segregation clause does not appear in the Constitution Act of 

1 9 2 5 .  V»i th the abandonment o f  the quarter system, the increase 

of legal ass inflation with Europeans, and the intensification  

of local administratiop, further maintenance of the Chinese 

’’C ivil Service” , as tine ''chiefs” of the quarters have been

termed, w ill no longer be ju stified . The remnant of their
( 4 )c iv il  jurisdiction having been taken away, the position of 

"Chief" has indeed been allowed to fa l l  vacant in some large

c itie s  .

( 1 )  C h a i l le y -B e r t , op . c l t . ,  I X X I I I .

( 2 )  Vnnd.enbosch, op . c l t . ,  309 .

( 3 )  A l t in g  and Burning o p. c i t . ,  53.

(4 )  Annuaire, 1929, I . ,  275 ; and see in f r a   ̂MOti).
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Chapter XV i l l .

Tilh UNIT?,0 3TAT
p -t .-v* »••*? “*4 & #±t * t \ f  ¿ V titm - **’ % h *

6 2 . The Race C lause In th? N a tu r a l i s a t io n  Law . -  The 

f i r s t  N a tu r a l is a t io n  Law o f  the United S t a t e s ,  pa ssed  In 1790, 

p ro v id e d  that ';any a l i e n  b e in g  a f r e e  w h ite  p erson  « a y  be ad ­

m itted  t o  become « c i t i z e n . "  The Law * sj  amended In 1870 

a f t e r  the a d op t ion  o f  the T h ir te e n th  and F ou rteen th  Amendments 

t o  the  c o n s t i t u t i o n .  s u g g e s t io n *  were made by some th a t  the
p  . . .  * . * ■ -  ̂ , v -  ■ , > I f A  ;i

D e c la r a t io n  o f  Independence and the d o c t r in e  o f  human e q u a l i t y  

nni b ro th e rh o o d  so  f r e e l y  prom ulgated a t  th e  time o f  the ¡Revo­

l u t i o n  shou ld  f i n d  e x p r e s s io n  in a l i b e r a l  n a t u r a l i s a t i o n  law , 

by  * t r l k l n £  out the word " w h i t e " ,  s o  th a t  In n a t u r a l i s a t i o n  

th e re  would be no d i s t i n c t i o n  o f  r a c e  o r  c o l o u r .  o th ers  

preaeed  f o r  the I n s e r t i o n ,  a f t e r  the words " a l i e n s  o f  A fr ic a n  

n a t i v i t y  and t o  persona o f  A fr ic a n  d e s c e n t " t th e  phraae " o r  

person*  born in the Chinese Sraplr©. "  *1 * But the La» was p a s t ­

ed and r e v is e d  In 1875 t o  r e a d ,  " th e  p r o v is i o n s  o f  t h is  t i t l e  

« h a l l  a p p ly  t o  a l i e n s  b e in g  f r e e  w h ite  person s  and t o  a l i e n s  

o f  A fr ic a n  nativity and t o  persons o f  A fr i c a n  d e s c e n t . "  * And 1 2

( 1 )  c o n g r e s s io n a l  O lo b c , 1 8 6 9 -7 0 , 5122.

( 2 )  16 U.JU S ta tu te s  2 8 4 ; IB i b i d . 31 b .



ao i t  s t o o d  in  th© A ct o f  1906' and ao I 2169 o f  the h©vieed 

S ta tu te s  *

The amended Law, how ever, n o t  h a v in g  p o s i t i v e l y  and e x -  

p r e s s ly  p r o h ib i t e d  the n o t u x a l l s a t i o n  o f  C h in ese , some o f  the 

e a s t e r n  S t a t e s ,  assuming th a t  they were In c lu d ed  in  the term 

" w h i t e ' ,  adm itted  them to  f u l l  c i t i z e n s h i p .  The ca se  o f  hong 

Yen C han,*2  ̂ who a p p l ie d  f o r  adm ission  t o  p r a c t i s e  in  the Court* 

o f  C a l i f o r n i a ,  was th a t  o f  a Chinos© who had been n a tu r a l is e d
!

in  the S ta te  o f  hew York. The f i r s t  ca se  where n a t u r a l i s a t io n  

was d en ied  o ccu rre d  In 1878 . A f t e r  c o n s u l t in g  tho New Amerl-
!|

pan C y c lo p e d ia  on the t i t l e  ’’ e th n o lo g y "  , the Court held  that no 

c l a s s i f i c a t i o n  o f  r a c e s  in c lu d e d  the Mongolian in  the white or 

w h l t l a h  r a c o . ^  The words "w h ite  p e rs o n s "  were meant t o  in ­

d i c a t e  on ly  persons p o p u la r ly  understood  as b e lo n g in g  to  tho 

C aucasian  r a c e ,  and a n a t iv e  o f  China was n ot  a w h ite  person  

w it h in  the meaning o f  the A ct  o f  C on g ress .  This in t e r p r e t a ­

t i o n  was con firm ed  in  the ca se  o f  Gee Hoy, in  w hich tho  n a tu ra -  

l l s a t i o n  o f  a Chinese was h e ld  i n v a l i d .  '  Gee Hoy, b e in g  a 

n a t u r a l i s e d  c i t i z e n  o f  the S ta te  o f  New J e r s e y ,  was gran ted  a 

p a s s p o r t  f o r  a v i s i t  to  China. Upon h is  r e tu r n ,  he waa d en ied  

a d m iss io n .  The Court ru le d  th a t  th ere  was no law c o n f e r r in g

(1)

( 1 )  34 U .3 . S ta tu te s  696 .

<e > m  re Hong Yen Chan (1 8 9 0 ) , 84 C a l. 163.

<1 * 3 )  4 in re Ah YUp (1 8 7 8 ). 6 sawyer 166.

(4 )  in re Oee .Hoy (1 8 9 6 ) , 71 ped . 274.
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tha r i g h t  o f  n a t u r a l i s a t i o n  upon M ongolians or n a t iv e s  o f  China, 

that the judgment o f  the  Court o f  New J e rse y  n a t u r a l la ln g  the 

• a id  Goo Hoy was a b s o l u t e l y  n u l l  and v o id  f o r  want o f  J u r i s ­

d i c t i o n ,  and th a t  the p a ssp o rt  d id  not c o n s t i t u t e  any p r o o f  o f  

the American n a t i o n a l i t y  o f  I t s  b e a r e r .  in the ca s e  o f  Ozawa, , 

a Japanese was h e ld  n ot  e l i g i b l e  f o r  American c i t i z e n s h i p . ^

The Court den ied  th a t  th e re  was any s u g g e s t io n  o f  in d iv id u a l  

unw orth iness  or  r a c i a l  i n f e r i o r i t y  e i t h e r  In  the l e g i s l a t i o n  

o r  in  the c o n s t r u c t i o n s .  so  Chinese ca se  has been brought 

b e f o r e  the supreme C ou rt , but the ten or  o f  j u d l e i a l  dec 1 » Iona 

1» s u f f i c i e n t l y  s t r o n g ly  marked and the r e s u l t  o f  any a p p ea l 

w ou ld  be a  fo r e g o n e  c o n c l u s i o n .  in  a r e ce n t  c a s e ,  the Court 

has in f e r r e d  that "w hite  peraona'1 w ith in  the meaning o f  8 2109, 

e r e  members o f  the Caucasian r a c e ,  as Caucasian Is u n d erstood  

by th e  mass o f  men, and that the term e x c lu d e s  C h in es« ,  Japanese

Hindus, American Indians and F i l i p i n o s  though they be not o f
(2 )the f u l l  b lood  •

The r i g h t  o f  n a t u r a l i s a t i o n  was e x p r e s s ly  e x ce p te d  In the 

c la u s e  o f  the Burlingam e T rea ty  g r a n t in g  the r soe t -fa v ou red -  

n a t io n  treatm ent to  th e  Chinese p e o p l e . ^  S e c t io n  14 o f  the 

C hineae E x c lu s io n  A ct  o f  1682 p rov id ed  a g a in  th a t  h e r e a f t e r  no 

S ta te  c o u r t  o r  c o u r t  o f  the U nited S ta te s  shou ld  admit Chinese 1 2 3

j . ; i

I!

( 1 )  Ozawa v .  United S ta te s  (1 6 2 2 ) ,  260 U .3 .  178.

( 2 )  Morrison v ,  C a l i f o r n i a  (1 9 3 4 ) ,  291 U .S . « 2 ,

( 3 )  hor cou ld  an American c i t i z e n  become n a t u r a l i s e d  in  C h in a  
Expatriation undor the C h in os»  lew a t  the time o f  the T reaty  
w a s  O c r i m i n a l  o f f e n c e :  see  s ioore , D ig e s t ,  111, 586 .
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t o  c i t i z e n s h i p . In the renewal o f  trie m o a t - fa v o u re d -n a t io n  

g u a ra n te e ,  a c la u s e  '’ e x c e p t in g  the r i g h t  t o  become n a tu r a l iz e d  

c i t i z e n » "  was added t o  A r t i c l e  IV o f  the T rea ty  o f  1894.

The e t h n i c a l  r e s t r i c t i o n  i »  extended  t o  person® o f  mixed 

b l o o d ,  when one o f  the pa ren ts  is  o f  the i n e l i g i b l e  r a c e .  In 

the case  o f  K n ight, the Court r e j e c t e d  th e  demand becau se  the 

m other o f  the a p p l i c a n t  was h a l f  Chinese and h a l f  Japanese a l ­

though h ia  fa th e r  wan o f  K ngllah b i r t h  and d e s c e n t . ^  S im i­

l a r l y ,  in  the case  o f  Young, who had a German f a t h e r  and a 

Japanese mother and c la im e d  the s ta tu s  o f  a German c i t i z e n ,  the 

C ourt d e c la r e d  th a t  the  r i g h t  t o  become an American c i t i z e n  by

n a t u r a l i s a t i o n  depended upon f i l i a t i o n  and b l o o d ,  n o t  upon n a -
1 2 )t i o n a l i t y  or  a t o t u t e .  A r e c e n t  a p p l i c a t i o n  by a person

whose g ra n d fa th e r  was o f  pure P ortuguese b lo o d  and grandmother
-  * .  *  ,k  J

and mother C h in ese , end who c la im ed  to  be a " f r e e  w h ite  p e r s o n " ,  

b e in g  o f  Portuguese d e s c e n t  through the p a te rn a l  l i n e ,  was r e ­

j e c t e d  . ^  The d o c t r in e  as expounded b y  the supreme T rib u n a l 

la  th a t  men are not w h ite  I f  the s t r a i n  o f  c o lo u r e d  b lo o d  in  

them la a h a l f  o r  a q u a r te r ,  " o r ,  n o t  im probab ly , even l e s s . "

In o rd e r  t o  f a c i l i t a t e  the n a t u r a l i s a t i o n  o f  a l i e n «  and 

poraona n o t  c i t i z e n s  o f  the United S ta te s  who form ed p a r t  o f  

the United S ta te s  f o r c e s  d u rin g  the w orld  A ar, the A ct o f  9 iday, 1 2 3

( 1 )  in  re  Knight (1 9 0 9 ) ,  171 Fed . 299 .

( 2 )  in r e  Young (1 9 1 2 ) ,  19b F ed . 71 5 .

( 3 )  in  re  F is h e r  (1 9 2 7 ) , 21 F ed . (2 d )  1qo7
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1 9 1 8 , was p a ssed . I t  was p rov id ed  that any a l i e n  s e r v in g

in  the m i l i t a r y  or naval f o r c e s  might f i l e  h is  p e t i t i o n  f o r

n a t u r a l i s a t i o n  w ith ou t  making the p re l im in a ry  d e c la r a t i o n  o f

in t e n t i o n  and w ith ou t p ro o f  o f  the r e q u ire d  r e s id e n c e .  This

was am e n d e d  toy the A ct  o f  19 J u ly ,  1 9 1 9 , '  '  p r o v id in g  that any

p e rso n  o f  f o r e ig n  b i r t h  who serv ed  in  the army or navy o f  the

United s t a t e s  du rin g  the War shou ld  have the b e n e f i t s  o f  s .

4 ( 7 )  o f  the A ct as amended In 1910 and shou ld  n o t  bo r e q u ire d

t o  pay any *«*■• i t  was h e ld ,  how ever, th a t  the Acta d id  n ot

e n la r g e  the c la s s  o f  e l i g i b l e  f o r e ig n e r s  e s t a b l i s h e d  by 8 2169

•o as t o  ap p ly  t o  a Chinese who had serv ed  from 1917 to  1919

in  th e  n a t io n a l  f o r c e s . ^  The Supreme C o u rt ,  c o n f irm in g  t h is

r u l i n g  in a l a t e r  c a s e ,  f u r t h e r  h e ld  th a t  the words "any a l i e n ”

* r e  l i m i t e d  by ft 2169 t o  a l i e n s  o f  the o o lo u r  and race- th ere

s p e c i f i e d ,  and th at  the phrase ’’ any p erson  o f  fo re ie r t  b i r t h ”

in  the A ct  o f  1919 is n ot  more com prehensive than the words
(4 )

*any a l i e n ” In the Act o f  1918. The im p lied  en largem en t,

added the C ou rt , shou ld  be taken a t  I t *  minimum, and the l e g i s ­

l a t i v e  h i s t o r y  o f  the Act in d lo a te d  tn a t  the in te n t io n  o f  Con­

g re ss  was n o t  t o  e n la rg e  S 2169 e x c e p t  In r e s p e c t  o f  F i l i p i n o s  1 2 3 4

( 1 )  40 U.5* S ta tu te s  452.

( 2 )  41 U .S . S ta tu te s  222.

( 3 )  pomf Chong»3 P e t i t i o n  (1 9 2 3 ) ,  287 Fed. 546.

( 4 )  T oy *to  United S ta te »  (1 9 2 5 ) ,  268 U .S. 402 .
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who, n o t  b e in g  " f r e e  w h ite  p e rson s"  o r  " o f  A fr ica n  n a t i v i t y " ,  

were o th e rw ise  i n e l i g i b l e .  Hence the Chinese are d e p r iv e d  o f  

the b e n e f i t  o f  n a t u r a l i s a t io n  f o r  war s e r v i c e .

63 . American N a t i o n a l i t y  and In su la r  c i t i z e n s h i p . -  In 

s p i t e  Of the e t h n i c a l  d i s a b i l i t y  in  the h a t u r a l iz a t lo n  Law, 

C h in ese  may become Amorican c i t i z e n s  e i t h e r  by b i r t h  w ith in  the 

J u r i s d i c t i o n  o f  the United S ta tes  or  o u ts id e  I t  i f  the fa th e r  

o r  mother is  an American c i t i z e n  or by  c i t i z e n s h i p  in a t e r r i ­

t o r y  annexed to  the United S t a t e « .  By v i r t u e  o f  the f i r s t  

c la u s e  o f  the F ourteen th  Amendment to  th e  C o n s t i t u t io n ,  d e c l a r ­

ing a l l  persona born or  n a tu r a l is e d  in  the U nited S ta te s  and 

s u b j e c t  to  the J u r i s d i c t i o n  t h e r e o f  o l t i z e n a  o f  the United 

S t a t e s  and o f  the S ta te  w herein  they r e s i d e ,  a c h i l d  born In 

Amorican t e r r i t o r y ,  though the paren ts  are Chinese s u b j e c t s , i s  

c o n s id e r e d  a United s t a t e s  c i t i z e n .  T his  was f i r s t  d e c id e d  in

the c a s e  o f  Look T in  S i n g , ^  and a f f ir m e d  in  United S ta te s  v .
(2 )¿tong Kim A rk . In th is  c e le b r a t e d  c a s e  tho c o u r t  r u le d  th a t

the C o n s t i t u t io n  o f  the United S ta te s  must be in te r p r e t e d  in  

the l i g h t  o f  the common law , and rep u d ia te d  the c o n te n t io n  that 

tho r u le  o f  Homan law , by which c i t l z e n a h l p  o f  the ch ild  f o l l o w ­

ed th a t  o f  the p a re n t ,  was the tru e  r u le  o f  I n t e r n a t io n a l  law , 

aa now reco g n ia e d  in moat c i v i l i s e d  co u n tr ie s » ,  and had s u p e r ­

seded  the r u le  o f  common law , depending  on b i r t h  w ith in  the 1 2

( 1 )  tn r e  Look Tin S ing  (1 8 8 4 ) ,  21 Fed. 90S .

( 2 )  (1 8 9 8 ) ,  169 U .S . 64 9 .
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realm, originally founded on foudal consideration». In the 

meantime, it  asserted the inherent right of every independent 

nation to determine for its e lf  and according to its own Con­

stitu tion  and laws what classes of persons shall be entitled  

to its  citizenship. Chinese persons born out of the United 

States remaining subjects of the ¡¿mperor of China, and not 

having become citizen.-» of the United States, are held entitled  

to the protection of, and owe allegiane© to, the United ftates 

so long as they are permitted by the. United States to reside 

there; and they are '’ subject to the jurisdiction thereof” in 

the same sense as a ll other aliens redding in the United 

States. Jong Kim Ark, having been born in the United States 

of parents of Chinese deaoent and allegiance but not being em­

ployed in any diplomatic or o ffic ia l capacity under the Govern 

ment of China, and not having ever renounced, either himself 

or by his parents acting for hla, hi« allegiance to the united 

States, "becomes at the time of his birth and remains a o i t l -  

zem of the United S tates.” The fact, therefore», observed the 

Court, that Acts of Congress or treaties have not permitted 

Chinese persons born out of the United States to become c i t i ­

zens by naturalisation cannot exclude Chinese persons bom in 

that country from the operation of the broad and clear words 

of the constitution.

The words in the United states ’ of the fourteenth Amend­

ment, however, do not have a wide scope. Thus a child born 

on board an American vessel on the high sees of parents of
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Chines© r a c e  and a l l e g ia n c e  was h e ld  n ot  to  be a c i t i z e n  o f  

the United s t a t e * . ^  The th eory  th a t  a merchant * h lp  ia to  

be co n s id e re d  a p a r t  or  the t e r r i t o r y  o f  the cou n try  under 

whose f l a g  ah* s a i l »  was not a p p l i e d .  i t  i s  now s e t t l e d  and 

r e c o g n is e d  e ls e w h e re ,  d e c la r e d  the C ou rt , that the t e r r i t o r y  

s u b je c t  t o  the J u r i s d i c t i o n  o f  a c o u n try  In c lu d es  the land 

areas  under i t s  dom in ion  anil c o n t r o l ,  tn© p o r t s ,  harbour* , bay*, 

and o th e r  e n c lo s e d  arm* o f  the sea a lo n g  i t s  c o a s t ,  and a mar­

g in a l  b e l t  o f  the sea e x te n d in g  from the c o a s t l i n e  outwards a 

marine league  or th ree  g e o g r a p h ic a l  m i le * .  T h ia . the Court 

h e l d ,  ifl the t e r r i t o r y  which the Amendment d e s ig n a te s  as I t s  

f i e l d  o f  o p e r a t io n .  Modem in t e r n a t i o n a l  law, i t  added, r e ­

gards the f i c t i o n  o f  t e r r i t o r i a l ! t y  o f  v e s s e l*  on the h ig h  seas 

as u n te n a b le ,  and the j u r i s d i c t i o n  e x e r c i s e d  by a s t a t e  o v er  

i t a  merchant v e s s e l s  upon the ocean is  conceded t o  i t  in  v i r t u e  

o f  i t s  ownership o f  them as p ro p e r ty  in  a p la c e  where no l o c a l  

j u r i s d i c t i o n  e x is t ® .  su ch  v e a a e ls  are  t h e r e fo r e  not l i t e r a l ­

l y  " p a r t  o f "  o r  " i n  the United S t a t e s ’* a lth ou gh  the United 

S ta te s  has j u r i s d i c t i o n  over  them. Lam Mow, though born  in  

a p la c e  where the United S ta te s  has j u r i s d i c t i o n ,  wag n o t  born  

* in  the United S ta te s "  and ia  n o t  i t s  c i t i z e n .

gy a aiauilar r e a s o n in g ,  a «on  o f  a Chinese merchant dom i­

c i l e d  in  the United S t a t e s ,  who was on board a v e s s e l  which 

reached the United S ta te s  the day a f t e r  he became £1 year* o f

, 1 1  tan HO. ( 1 9 ^ ) .  19 P.4* <M I 9 6 l > » r f lr u .i j  m  L*« Hg-
y i i a .  t l w W T « «  F8!l1 <'2 d > a l 6 ‘



a*?e, was den ied  a d m iss io n . The Court denounced tho meta­

p h o r i c a l  usage that a s h ip  on the h igh  eeae c o n s t i t u t e s  a pa rt  

o f  th e  t e r r i t o r y  o f  the f l a g  S ta te  and th at  upon board in g  an 

American v e s s e l  an a l i e n  is  doomed t o  have e n te re d  the United 

States.

By 8 1995 o f  the h e v is o d  S ta tu te s  c h i ld r e n  born  out o f

the l i m i t s  and j u r i s d i c t i o n  o f  the United S ta te s  o f  American

c i t i z e n s  are d e c la r e d  t o  be c i t i z e n s  o f  the United S t a t e s .

But by J u d ic ia l  c o n s t r u c t i o n '  ' and by a r e o e n t  Amendment t o  
i3 )that section the r ig h t *  o f  American citizenship shall not

descend upon such c h i l d  u n less  tho c i t i z e n  fa t h e r  or  " o i t l z o n

m oth er '^ (w h o  are them selves f o r o l g n - b o r n ) has r e s id e d  in  the
(8 )

United S ta te s  p r e v io u s  t o  tho b i r t h  o f  such c h i l d .  And In

c a e o »  where one o f  the paren ts  i s  an a l i e n ,  the r ig h t  o f  c i t i ­

z e n s h ip  s h a l l  be d e fe r r e d  u n t i l  the c h i l d  has f u l f i l l e d  c e r t a i n

c o n d i t i o n s .

?he Chinese had a l s o  a cq u ired  American c i t i z e n s h i p  by
( 6 )collective n a t u r a l i s a t i o n .  Under the Act o f  30 A p r i l ,  1900, 1 2 3 4 5 6

( 1 )  flong Ook Yea v .  flaedln  (1 9 2 8 ) ,  24 Fed. (2 d )  962.

(2 )  Gendin v .  Chin Bow: (1 9 2 7 ) ,  274 U .3 . «5 7 .

(3 )  Act o f  24 May, 1934, 48 U .S . S ta tu te s  797 .

( 4 )  s e e  i n f r a , 8 64 ,
•: t ;  :S i s  W ' -  t; t »  i; .r J  -  V;

(5 )  por  the d e r iv a t i v e  a c q u i s i t i o n  o f  American n a t i o n a l i t y  see  
H over , ’’ D e r iv a t iv e  C i t i z e n s h ip  in  the U nited s t a t e s ” , in  A . J . ,
XXVIII (1 9 ^ 4 ) ,  255 ,

1 1 )

( 6 ) 31 U.S» S ta tu te s  141.
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a s t a b l i s h i n g  the Government o f  the T e r r i t o r y  o f  Hawaii, a l l  

persona who were o i t l a o n s  o f  the K e p u b lic  o f  Hawaii on 12 Au­

g u s t ,  1898, the date  o f  the form al t r a n s fe r  o f  s o v e r e ig n t y  t o  

the United S ta te » ,  wore d e c la r e d  to  be c i t i z e n s  o f  the United 

S to te a  end o f  the T e r r i t o r y  o f  Hawaii. These in c lu d e d  s e v e r a l  

hundreds o f  C h in ese , who, b e in g  H aw aii«« c i t i z e n s  e i t h e r  by 

b i r t h  or  by n a t u r a l i s a t i o n ,  c o u ld  now c la im  American n a t i o n a l i ­

t y .

As to  tha o th er  p o s s e s s io n s ,  the Act o f  1 J u ly ,  1 9 0 2 , ^
¿ i  w  \ f\  in r'- i'k V C It Yr ' *4' d ,{* • /  V i a $ y,(& £ V O' ~ \ . >a %• V v* \ '£X

c r e a te d  a c i t i z e n s h i p  o f  the P h i l ip p in e  Is la n d s  as d i s t i n c t
( 2 )from  th e  c i t i z e n s h i p  o f  tha United S t a t e s .  By the amendment 

t o  the American N a tu r a l iz a t io n  Law o f  1918 b e fo r e  r e f e r r e d  t o ,

the n o t iv e -b o r n  F i l i p i n o s  who serv ed  in  the American f o r c e s
■

d u r in g  the S o r ld  War were a l low ed  to  be fu r t h e r  n a tu r a l is e d  as 

U n ited  S ta te s  c i t i z e n s .  The l o c a l  Law o f  192 j , how ever, main­

t a in s  an e t h n i c a l  r e s t r i c t i o n  p r o h i b i t in g  a l i e n s  who cannot be
? , v'/ 4;V* !' ■ t* * n v*V’ » s i . . v.->- .vt }. ' 1*1 t .»t *

naturalised a c c o r d in g  to  tha laws o f  the u n ite d  S ta te s  from 

b e in g  e l i f c i b l a  f o r  the F i l i p i n o  c i t i z e n s h i p .  * 1

( 1 )  32 U.3 .  S ta tu te s  6 9 2 .

( 2 ) 40 U.3 • S ta tu te s  542 .

C f .  Hazard, “H e s t r i c t i o n s  ethnique® à la  N a tu r a l iz a t io n  e t  
à l ’ a c q u i s i t i o n  do la  q u a l i t é  de c i t o y e n  aux E t a t s -U n is " ,  in  
ttflVUft de i>roit I n t e r n a t io n a l  o t  de Lé g l z l a t l o n  com parée . 1931, 
Y i  1 •



3 OB

6 4 . The Cabla Act and the S ta t us o f  Chinese foomen. -  By 

the Law o f  1855, r e -e n a c t e d  as 8 1994 o f  the Kcvlaed S t a t u t e s ,
Í ' ♦

anv woman who is  now or  h e r e a f t e r  m arried  t o  a c i t i z e n  o f  the 

U nited S ta te s  and who might h e r a e l f  be la w fu l ly  n a t u r a l i s e d ,  

» h a l l  he deemed a c i t i z e n . *  The p r o v is io n a  were in te r p r e t e d
r.» _ , v s >  '  *. ¿V aV i 4 w '* ■ '*• *> » i  •*, 4  Sr,, . m y - y ‘ » v i M  » / « a t  ‘*i 4 ;  *>•- •í"5’,- W   ̂ íi. V  * • ?  sit, - - * V.i

as im posing an e th n io a l  r e s t r i c t i o n ,  and a Chinese »ornan not 

b e in g  born in  the United S ta tes  and not e l i g i b l e  t o  became 

n a t u r a l i s e d ,  remained an a l i e n  in  s p i t e  o f  h er  m arriage t o  on 

American c i t i z e n . ^  And though m arried  to  a n a t u r a l - t o r n  

c i t i z e n ,  she is  n ot  e n t i t l e d  t o  the same p r i v i l e g e  as the a l i e n  

w i f e  o f  a n a tu r a l is e d  c i t i z e n  under the Im m igration A e t . ^  

A cco rd in g  t o  the K x p a tr ia t io n  Law o f  1907, ’ a woman o f  Ameri­

can  b i r t h  who m arries an a l i e n  took  the n a t i o n a l i t y  o f  h er  

husband. an Arnerlean-born Chinese woman would thus a cq u ire  

C hinese n a t i o n a l i t y  i f  ahe m arried  a C h in ese , but become» s t a t e ­

l e s s  i f  she was born  in  China and m arried  an American.

The Cable Act o f  1922^ ¡ a t t r i b u t e d  t o  a m arried  woman a 

s tu tu s  sep a ra te  from and in depen dent o f  that, o f  the huaband.

An a l i e n  woman w i l l  no lo n g e r  become an American c i t i z e n  through 

h e r  m arriage to  a c i t i z e n  (a .  2 ) .  But th e  c i t i z e n s h i p  was f o r ­

f e i t e d  I f  an A m e r i c a n  woman m arried  an a l i e n  huaband in e l ig ib le  1 2 3 4

( 1 )  r,ow Wah Suay v .  Backus (1 9 1 2 ) ,  225 U .3 . 460 ,

(2 )  Chung Pook v .  'Shite (1 9 2 3 ) ,  264 U .3 . 442 .

( 3 )  34 U .S . S ta tu te s  1288.
f i $rVjí ' ¿f&Jx' V/" *̂»Vv v ¿i’1 * - *•' * *» 1 , ...
( 4 )  42 U.S. S ta tu te s  1021.
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f o r  n e t u f a l i e a t i o n .  The Act fu r t h e r  p rov id ed  that a woman »h o  

b e f o r e  the passage o f  the Act had l o s t  h e r  American n a t i o n a l i t y  

by c a r r i a g e  to  ar  a l i e n  e l i g i b l e  f o r  n c t u r a l i s a t i o n ,  might r e ­

sume h e r  form er c i t i z e n s h i p  by n a t u r a l i s a t i o n  (a .  4 ) ,  but a 

voman whose husband was n ot  e l i g i b l e  f o r  c i t i z e n s h i p  cou ld  not 

be n a tu r a l is e d  du ring  the con tin u an ce  o f  th® m a r ita l  s ta tu s  

( s .  5 ) .  Tho Courts havin g  n a t u r a l i s a t i o n  j u r i s d i c t i o n  would 

n o t  t h e r e fo r e  a c c e p t  a d e c la r a t i o n  o f  In t e n t io n  mode by an 

a l i e n  who i 3 or whcao husband is  o f  tho C hinese r a c e .  Tho p r o -  

v i s  io r s  d id  n ot  thus have a uniform  o p e r a t io n  and are i n c o n s i s ­

t e n t  with th o  b a s ic  th e o ry  o f  th *  A c t .

Th© Cable A c t ,  though s t i p u l a t i n g  th a t  © woman s h a l l  not 

f o l i a r  the n » t i o n a l i t y  o f  h er  husband, made no changes in  the 

s ta tu s  o f  Chinese women. By m errying  an American c i t i z e n  she 

d id  n o t  under the o t a tu te  bacon© an American c i t i z e n  and c o u ld  

n ot  be n a t u r a l i s e d .  ^   ̂ And an American woman by m arrying a 

C h inese  l o s t  A oer iesn  c i t i z e n s h i p .  Even upon th o  te rm in a t ion  

o f  the m a rr ia g e , she ml^afe not r e tu rn  t o  the United S ta te s  t o  

r e c o v e r  h er  American s t a t u » .  In th© ca se  o f  Kg Fung S i n g ^  

the Im m igration S e r v i c e  r e f u n d  su ch  a woman p erm iss ion  t o  en ­

t e r  because ehe was "an a l i e n  I n e l i g i b l e  t o  become c i t i z e n . *

The Court h e l d ,  ap prov in g  th e  e x e c u t iv e  d e c i s i o n ,  th a t  the ap ­

p l i c a n t ,  b e in g  o f  an e x c lu d ed  ra ce  and a c i t i z e n  o f  en excluded
f  T  . .  _ Ws** •. i  x '*» '  ? f  ’A  1  l  / y *  . . .  {  ? '.* /  - '• 1  v,-.. I -  f  x ’ 4 V .  v *  * 1 2

I - -  ■ — — ■ ■  ■ ■ ■ "   * •— .■ *!-!! mm*" . *  ill. *»■ »»..-. .1». I—. | , |  IIMI,, . ..i w * « . . — mmm»

i l*v *“• £ &■-**'*$ S' *» *** ̂  ' ' '•*' $ • W* **-. « A- j? I
(1 )  chanK Chan v .  Kagls (1 9 2 5 ) ,  268 O .S . 34 6 .

(2 )  sx parte  Hg Fung fling  (1 9 2 5 ) ,  6 Fed. (2 d )  670 .
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r a c i a l  c o u n tr y ,  *ch n o t  e l i g i b l e  f o r  c i t i z e n s h i p  -  a lth ou gh  she 

v *\9 a n a tu r a l -b o r n  c i t i z e n  -  and t h e r e fo r e  cou ld  n ot  ho adm it­

te d  a c c o rd in g  t o  the Law.*1 *

The p o l i c y  o f  the Cable Act that, m arriage t o  an a l i e n  i n -  

o i i g i b l c  f o r  c i t i z e n s h i p  would d i v e s t  sn American woman c i t i z e n  

o f  h e r  n a t i o n a l i t y  and debar a tnarried woman from  b e in g  e l i ­

g i b l e  f o r  separate  n a tu re 11» a t i o n ,  wag d is c o n t in u e d  by the
(2 )amending A ct  o f  3 Karoh, 19-31. A woman c i t i z e n  does  n ot

no*  c o c o e  t o  bo a c i t i z e n  o f  the United S ta te s  by rea son  o f  ¡¡er 

m a rr ia g e ,  and any wamar who has loet. h e r  United S ta te s  o i t i z e n -  

s h ip  b e fo r e  th is  Amendment by marri&ge to  an I n o l l g i b l o  a l i e n  

may bo n a tu r a l is e d  t o  h er  form er s t a t u s .  The n a t u r a l i s a t i o n  

o f  any woman who was a c i t i z e n  o f  the United S ta tes  at b i r t h  

s h a l l  not be d en ied  on a ccou n t  o f  h er  r a c e .  Tho r e p e a l  o f
J ,

s e c t i o n  5 o f  tho  Cable Act o f f e r s  an o p p o r tu n ity  t o  an a l i e n  

m a rried  women, b e in g  h e r s e l f  e l i g i b l e ,  t o  a cq u ire  American na­

t i o n a l i t y  by  se p a ra te  n a t u r a l i s a t i o n  i r r e s p e c t i v e  o f  the r a c i a l

i n e l i g i b i l i t y  o f  the husband.
(3 )Hy a r e ca n t  Amendaent' t o  S 1993 o f  the n e v ie e d  S t a t u t e » ,  

any c h i l d  born  out o f  tho l i m i t «  and J u r i s d i c t i o n  o f  the United 

S ta te s  o f  an American woman c i t i z e n  i s  a l s o  d e c la r e d  to  bo a 

c i t i z e n  o f  the United S t a t e s .
I f *— &  **?'.»*' . w  • * •* * *3 ‘  "  ' *  ■’*  °* v. w '  0  * 1 2

: . > w  :
(1 )  Tho s a w  r u le  was f o l lo w e d  In kx p a rte  Hlnr. (1 9 2 7 ) ,  22 Fod. 

(2 d )  5 5 4 , and Toahlko inaba v .  haulc (1 9 2 9 ) ,  36 Fed. (2 d ) 481 .

( 2 )  46 U .3. S ta tu te s  1511.

( 5 )  A ct o f  24 Kay, 1934, 48 U.S. S ta tu te s  7 9 7 .
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Chapter XIX.

GAMADA
.......... .. .... wnmmmm

6 5 .  The Power o f  the Dominions t o  Deal w ith  N a tu ra l is a ­

t io n  and A l ie n a . -  By the common law r u l e ,  n a t i o n a l i t y  was a 

m atter  n ot  o f  ra ce  hut o f  b i r t h - p l a c e .  Every person  born  

w it h in  the  K in g 's  dom inions was a B r i t i s h  s u b j e c t ,  e v ery  p e r -
' i \

son  born  w ith ou t  was an a l i e n .  The a b s u r d ity  o f  the r e s u l t  

was l a t e r  removed by s t a t u t e s  from  time t o  t im e , anti then an 

A ct  o f  parliam ent might c o n f e r  w h o lly  o r  in  p a rt  the  p r i v i l e g e s  

o f  a n a tu r a l -b o r n  B r i t i s h  s u b j e c t . ^  N a tu r a l i s a t io n ,  th en ,

"hath  the l i k e  e f f e c t  as a man's b i r t h  h a th ."  And the power 

t o  c o n f e r  B r i t i s h  n a t i o n a l i t y  has s in c e  been  r e se rv e d  to  the 

Im p er ia l  p a r l ia m en t. Under the N a tu r a l is a t io n  Act o f  1870 the 

l e g i s l a t u r e  o f  any B r i t i s h  p o s s e s s io n  might make laws f o r  im­

p a r t in g  to  any person  the p r i v i l e g e s  o f  n a t u r a l i s a t i o n ,  t o  bo 

e n jo y e d  by such p erson  w ith in  the l i m i t s  o f  such  p o s s e s s io n ,  

but on ly  w ith in  such l i m i t s  had they  the a u t h o r i t y  o f  law. i t
j *  \ ^  ^  *,.« - v f s  §• 4 ¿fkfr ^  . y a . ^  f i? i  / 3 * * w * a  a «  >  %
is  ap paren t th at  B r i t i s h  n a t i o n a l i t y  c o u ld  n ot  be c o n fe r r e d  by 

ftn 7 n a t u r a l i s a t i o n  a c ts  o f  the C o lo n ia l  l e g i s l a t u r e .  But 1

( 1 )  C f .  Clem«nt, Canadian C o n s t i t u t io n  (1 6 1 6 ) ,  171 .



c e r t i f i c a t e s  o f  n a t u r a l i s a t io n  gra n ted  by the s e c r e t a r y  o f  

S ta te  w ere, on the c o n t r a r y ,  t o  have v a l i d i t y  throughout the 

Empire, a lth ou gh  i t  was b e l ie v e d  that they a ccord ed  t o  an a l i e n  

no r ig h t s  o r  p r i v i l e g e s  in  a B r i t i s h  C o lo n y .^ 1 ' The P rivy  

C o u n c i l  had h e ld  that the s ta tu s  o f  an a l i e n  must be determ ined 

by the law o f  England, w h ile  the con sequ en ces  o f  th a t  s ta tu s  

would depend upon the l o c a l  l a w a . ^  The p o s i t i o n  o f  a p e r ­

son  n a t u r a l i s e d  in  a C olony seemed t o  be th a t  he was e n t i t l e d  

as a s u b je c t  o f  the King in  th at  Colony t o  the p r o t e c t i o n  o f  

the B r i t i s h  Oovernment in  e v e r y  S ta te  e x ce p t  that in  w hich  he

was born  and t o  which he owed a n a tu ra l  a l l e g i a n c e . ^  * He
(4 )was a l s o  an a l i e n  in the United Kingdom. The q u e s t io n  was

r a i s e d  a t  the  C o lo n ia l  C on feren ce  o f  1907, and the Dominions 

su g g e s te d  that the law as t o  n a t u r a l i s a t i o n  sh ou ld  bo uniform  

th rou gh ou t the Empire, and that n a t u r a l i s a t i o n  whenever granted  

sh ou ld  be im p er ia l  and n o t  l o c a l .  The p e r io d  o f  r e s id e n c e  r e ­

q u ir e d  b e f o r e  n a t u r a l i s a t i o n ,  which was two years in  A u s t r a l ia  

and the Union o f  South A f r i c a ,  and th ree  years  in  Canada, w h ile  

yew Zealand f i x e d  no l i m i t ,  oeoms t o  have been the fo c u s  o f  

d i s p u t e .  ^  The Im p eria l Government i n s i s t e d  th a t  un less  the

(1)  van P i t t iu s ,  JteUflBftlteJLJLttfrAft.Jfe&t-BEAU lfr S$2SB37)»2*±&h
(1 9 3 0 ), 80 .

( 2 )  C lem ent, op . c l t . ,  179 .

( 3 )  I b i d . ,  182 , n o t e .
2 -v  v ,  ’ ' . .  ct ¿5» X l i S S  - v  I ?  l -*• .  v

(4 ) Keith, h e s p o n s lb le  Government in  the Dominions (1 9 2 8 ) ,  I I . ,  
1041.

(6 ) I b id .,  1042.

It'
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Dominions conform ed t o  the minimum im p er ia l  requirem ents  -  o f  

w h ich  f i v e  yea rs  r e s id e n c e  was the  moat im portant -  t h e i r  n a ­

t u r a l i s a t i o n  cou ld  not he r e c o g n i s e d . ^  This was a c ce p te d  

somewhat r e l u c t a n t l y ,  and the Im peria l parliam ent passed the 

B r i t i s h  N a t io n a l i t y  and Status o f  A l ie n s  Act in  1914. I t  d e ­

f i n e s  who s h a l l  be n a tu r a l -b o r n  B r i t i s h  s u b je c t s  and e la b o r a te s
( 2 )r u le s  by wtiioh the n a t io n a l  s ta tu s  o f  m arried women' ' and i n ­

f a n t  c h i ld r e n  s h a l l  be d eterm in ed . N a t u r a l i s a t io n  o f  u n iv e r s a l  

v a l i d i t y  may be granted to  any p erson  who f u l f i l s  the r e q u i s i t e  

c o n d i t i o n s ,  and he is  g iv e n  the f u l l  s ta tu s  o f  a n a tu r a l -b o r n  

B r i t i s h  s u b je c t .  The Government o f  any B r i t i s h  p o s s e s s io n  en ­

jo y s  the same power i f  i t  adopts  Part I I  o f  the A c t .

In c r e a t i n g  the Im p eria l n a t i o n a l i t y ,  which was t o  be 

Em pire-w ide and u n iform , the Dominions e n t e r ta in e d  the a p p re ­

h e n s io n  that the proposed law m lg i t  a f f e c t  the v a l i d i t y  and

e f f e c t i v e n e s s  o f  l o c a l  laws r e g u la t i n g  Im m igration or  the l i k e ,
(3)o r  d i f f e r e n t i a t i n g  betw een c l a s s e s  o f  B r i t i s h  s u b je c t s .  The 

Im p e r ia l  A ct then e x p r e s s ly  s t i p u l a t e d  ( s . 2 6 )  that the Act 

shou ld  n o t  take away or a b r id g e  any power v e s te d  in  the l e g i s -  

la t u r e  o f  any B r i t i s h  p o s s e s s io n  or  a f f e c t  the o p e r a t io n  o f  any 

law a t  th at  time in  f o r c e  or  p reven t  any such l e g i s l a t u r e  from  

t r e a t i n g  d i f f e r e n t l y  d i f f e r e n t  c l a s s e s  o f  B r i t i s h  s u b j e c t s .

The d i f f e r e n t i a t i o n  betw een v a r io u s  c l a s s e s  o f  B r i t i s h  s u b je c t * ,
- 1 2 3

( 1 )  Van P i t t i u s ,  o p . o l t . .  51 .

( 2 )  S e e  the Amendment A c t ,  23 & 24> Geo. V . ,  0 49, 1933.

( 3 )  van P i t t i u a ,  o p . c l t . .  53 .
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who may r e c e i v e  d i f f e r e n t  treatm ent a c c o r d in g  to  the p a r t i c u l a r  

laws govern in g  them, vm3 thus g iv en  s t a t u t o r y  a p p r o v a l .

6 6 . The Canadian N a t u r a l i s a t io n  Law. »  The Dominion Govern­

ment is  empowered by  two Im peria l Acts  t o  d e a l  w ith  n a t u r a l i s a ­

t i o n .  Apart from the A ct  o f  1870, the B r i t i s h  North America 

A c t ,  1867, had a l s o  a s s ig n e d ,  under s .  9 1 (2 5 ) ,  to  the F edera l 

P arliam en t J u r i s d i c t i o n  over  n a t u r a l i s a t i o n  and a l i e n s .  This 

b e in g  s o ,  Canada en a cted  i t s  f i r s t  N a tu r a l i s a t io n  A ct In 1881, 

w hich was amended by subsequent A c t s . ^  The r e v is e d  s ta tu te  

o f  1906 ( c . 7 7 )  c o n s o l i d a t i n g  th ese  A c t s ,  was i t s e l f  r e p e a le d  by 

the l e g i s l a t i o n  o f  1914 ( c . 4 4 )  w hich a d opted  the Im p er ia l  A c t .

The Immigration Act o f  1910 crea tes the s ta tu s  o f "Canadian o i -
In p u r s u a n c e  o f  t h e  S t a t u t e  o f  th e  Perm a-  

t iz e n " , who is to be exempt from its  r e s t r i c t i o n s . /  There are
n e n t  C o u r t  o f  I n t e r n a t i o n a l  J u s t i c e ,  the  

thus th re e  Laws in f o r c e  a t  p r e s e n t  d e a l in g  w ith  n a t i o n a l i t y  in
Canadian N ationa ls  Act was passed in  1921. 

Canada and passed fo r  d if fe r e n t  p u rp oses .  A Canadian c i t iz e n ,

as p ro v id e d  by the Im m igration A c t ,  s h a l l  in c lu d e  any p erson  

b o m  or n a t u r a l i s e d  in  Canada, and any B r i t i s h  s u b je c t  who has 

m ain ta in ed  a d ora io ile  in  the Dominion f o r  f i v e  y e a r s .  In a d d i ­

t i o n  t o  a Canadian c i t i z e n ,  a Canadian n a t io n a l  com p rises  any 

person  born  o u ts id e  Canada whose f a t h e r  was a Canadian n a t i o n a l .  

Such a n a t i o n a l ,  i t  is  i n t e r e s t i n g  to n o t e ,  n o t  b e in g  a Canadian 

c i t i z e n  and h a v in g  no d o m ic i l e  in  Canada, may be p reven ted  from  

e n t e r in g  the cou n try  under the terms o f  the Im m igration A c t . ^  1 2

(1) c . 23, 1902; C. 38, 1903; C. 24, 1904; C. 25, 1905.

(2) c f .  Mackenzie ,  " C i t i z e n s h ip  in  Canada", B.Y., 1934, 159.



Under* the Canadian naturalisation Act, any alien who had 

resided in Canada for a tern of not less than three years or 

had teen in the service of the Crown for a similar tlise and 

intended, when n&tuialised, either to reside in Canada or to 

continue in such service, might apply for a certificate of 

naturalisation. an alien to whom a certificate tied been 

granted would be entitled within Canada to the same p olitica l 

and other rights, powers and privileges, and be subject to the 

same obligations, as a natural-born British subject. The 

1914 Act adopted the Imperial legislation which empowers iio- 

mlnion Governments to issue certificates of imporial validity.

An applicant must fu l f i l  certain conditions os to residence, 

good character, e tc ., tat the grant of a certificate is in the 

absolute discretion of the »Sinister. The Act also accords to 

a naturalised person a ll  politica l and other rights, powers and 

privileges to which a natural-born subject is entitled, and 

repeats mutatla mutandis the relevant provisions of the Imperial 

legls lotion*

g 7 . problems and Consequences o f  N a tu r a l i s a t io n  in  Canada 

Canada s e t s  no a c t u a l  bar t o  Chinese who w ish  t o  be n a t u r a l i s e d ,  

a l th o u g h  the l a t t e r  show no g re a t  i n c l i n a t i o n  to  a v a i l  them­

s e lv e s  o f  the o p p o r t u n it y .  ^   ̂ The r ig h t o  and p r i v i l e g e s

(1 )  Jenks and Lauck, The Im m igration  Problem  (1 9 2 6 ) , 277 .
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f l o w in g  from n a t u r a l i s a t io n  which f a l l  w ith in  Fsdera 1 oorape- 

ta n co  are l a r g e l y  c u r t a i l e d  by p r o v in c i a l  l e g i s l a t i o n  on tho 

ground th at  the v a r io u s  t o p ic s  have boon a ss ig n ed  to  the p ro ­

v in ce #  H a tu ra l ia a t io n  in  Canada, t h e r e f o r e ,  c o n fe r s  very  few 

p r i v i l e g e s ,  and s in c e  e a r l y  d iy s  p o l i t i c a l  r ig h t s  have been 

d e n ie d ,  ap art  from  w h ich , n a t u r a l i s a t i o n  had very  seldom  any 

o t h e r  o b j e c t .  ^  I t  i s  su bm itted  th o t  the permanent d e n ia l  

o f  f u l l  c i t i z e n s h i p  p r i v i l e g e s  cannot bo j u s t i f i e d  on h igh  

grounds o f  j u s t i c e ,  nor on the dubious ground o f  e x p e d ie n c y .  

F u r t h e r ,  the c o n f l i c t  o f  Dominion and p r o v in c i a l  power In ap­

p a ren t  aa regards the trea tm en t o f  n a t u r a l i s e d  a l i e n s .  The 

v iew s e x p r e 's e d  in  the d e c i s io n s  o f  the Privy  C o u n c i l  are  d i f ­

f i c u l t  t o  r e c o n c i l e ,  as tho  d i s t i n c t i o n  between the two sph eres  

i s  r e a l l y  not very w e l l  marked. ^  I t  may be taken that the 

a u t h o r i t y  o f  the Dominion P arliam ent becomes exhausted w ith 

n a t u r a l i s a t i o n ,  and that tho p erson  n a tu r a l is e d  passes  under 

the j u r i s d i c t i o n  o f  the p r o v i n c i a l  l e g i s l a t u r e  t o  the same e x ­

t e n t  as i f  horn a B r i t i s h  s u b j e c t .  But a ln co  the d i s a b i l i t i e s  

imposed by p r o v i n c i a l  l e g i s l a t i o n  a f f e c t  n a tu r a l i s e d  B r i t i s h  

s u b je c t s  as w e l l  as a l i e n  C h in ese , because they are uasod on 

r a c i a l  and not n a t io n a l  c h a r a c t e r ,  the  q u e s t io n  a t once a r i s e s  

w hether the v a l i d i t y  o f  p r o v i n c i a l  law, a p p l i c a b le  t o  B r i t i s h  

s u b j e c t s ,  r e ta in s  i t *  f u l l  f o r c e  in  tho c a s e  o f  a l i e n s .  Or, 1

( 1 )  e le m e n t , op . c l t . ,  67 7 , n o t e .

{ 2 }  I b i d . ,  672, 67 5 .
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in  o th e r  words, c o u ld  a p r o v i n c i a l  law a f f e c t i n g  tho r igh ts  o f  

a l i e n s  bo defended on tho p lea  th a t  i t s  onaotmont was w ith in  

tho a l l o t t e d  a u th o r i ty  o f  the p r o v in c e ?  In the second p la c e ,  

does the F edera l perver o f  d e a l in g  w ith  n a t u r a l i s a t io n  am! 

a l i e n s  in o lu d o  the power to  en act  what s h a l l  be tho c o n s e ­

quences o f  n a t u r a l i s a t i o n ?  That the in t e r p r é t â t  ion  has been 

d i f f e r e n t  and even c o n t r a d i c t o r y  i s  seen  from the f o l l o w i n g  

e a s e s .

(1 )( i )  Union C o l l i e r y  C o . v . üryden 

The Coal isfinea R eg u la t io n s  a c t  o f  B r i t i s h  Columbia, as 

amended in  1890. p rov id ed  (a .  4 )  th a t  no boy under 18 and no 

woman o r  g i r l  o f  any age and no Chinaman should  be employed, o r  

a l lo w e d  to be f o r  the purpose o f  employment be 1 o# ground in  

any mine to  which th is  A ct  a p p l i e d .  The q u e s t io n  wao r a is e d  

w hether or n o t  the p r o v is i o n  was ln tra  v i r e s  the p r o v in c i a l  

l e g i s l a t u r e .  The Courts ot the p ro v in ce  upheld i t s  v a l i d i t y  

as co n ce rn in g  r e g u la t io n  o f  c o a l  mines and so not u l t r a  v i r e s  

as an in t e r f e r e n c e  vtith th e  s u b je c t  o f  a l i e n s , '  ' '  The Supreme 

C ou rt  r u le d  that the l e g i s l a t u r e  had imposed a r e s t r i c t i o n  on 

the freedom  o f  c o n t r a c t ,  a r e s t r i c t i o n  w hich  might be su p p orted  

on the ground that i t  d e a l t  w ith  p r o p e r ty  and c i v i l  r ig h t s  and 

was a m erely  l o c a l  m a tter .  i t  to o k  the view th a t  the d e t e r ­

m in a tion  o f  the age or  o t h e r  q u a l i f i c a t i o n s  r e q u ire d  o f  th ose  1 2

( 1 )  (1 8 9 9 ) ,  A .C . 580 .

( 2 )  in  re C oa l Mines R e g u la t io n s  Amendment A ct .  1890. (1 8 9 6 ) ,
5 B*C* 3 0 6 .
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r e s i d i n g  in  the p ro v in ce  to o x e r c I s o  c e r t a i n  p r o fe s s io n *  or 

certain branches o f  business a t  tended w ith  danger or  r i s k  t o  

the p u b l i c ,  «raa a l o c a l  s u b je c t  in  the nature o f  in te r n a l  

p o l i c e  r e g u l a t i o n s .  In  pawa ing laws upon thone «su b jects , the 

Court r e i t e r a t e d ,  even i f  th ose  laws i n c i d e n t a l l y  a f f e c t e d  

Federal pow ers, i t  must be h e ld  that this* i n c i d e n t a l  power was 
In c lu d ed  in  tho r ig h t  t o  d e a l  w ith  the s u b je c t s  s p e c i a l l y  

p la ce d  w ith in  tho p r o v in c i a l  power©.

The ettae was taken t o  the  P rivy  C o u n c i l .  The resp on d en t , 

John Bryden, Attornoy-CSoneral f o r  B r i t i s h  Colum bia, and a 

s h a re h o ld e r  in  the a p p e l la n t  Company, a v e rre d  fch-? t the employ­

ment of Chinese in  p o s i t i o n s  o f  t r u s t  and r e s p o n s i t i l i f c y , o r  

as la b o u re ra  below ground, was a so u rce  o f  danger and in ju r y  

t o  o th e r  persons w orking in the m ines, whloh in v o lv e d  the l i a ­

b i l i t y  o f  the Company f o r  damages, and was a l s o  in ju r io u s  and 

d e s t r u c t i v e  t o  the m ines. T h is ,  how ever, was t o t a l l y  den ied  

by the Company. He a l s o  p leaded  th s t  the employment o f  

C h inese  in  th ose  c a p a c i t i e s  was o o n tr a r y  to  the s ta tu to r y  law 

o f  tbs p r o v in c e .  In the c h a r a c te r  o f  in te r v e n e r ,  ap pearin g  

by c o u n s e l ,  he con ten d ed  that the case  had two a s p e c t s :  one 

as r e l a t i n g  t o  a l i e n s ,  and the o th e r  as t o  r e s t r i c t i n g  the 

employment in  mines o f  a p a r t i c u l a r  kind o f  la b o u r .  As r e ­

gards the fo rm e r ,  c o u n s e l  adm itted  th a t  i t  would be w ith in  the 

com petence o f  Dominion l e g i s l a t i o n  o n ly .  But C hinese were 

p o t  n e c e s s a r i l y  a l i e n s .  I t  might In c lu d e  a l i e n »  w ith in  i t s  

m eaning: but most o f  the Chinese a f f e c t e d  had been n a t u r a l i s e d .
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Apart fr o ®  tho ca se  o f  a l i e n  Chine so t tho c o n t e n t io n  wont on , 

thox*« «as s t i l l  the o th e r  a s p e c t  o f  the q u e s t io n .  The r e ­

s t r i c t i o n  o f  employment in  tho torn «  o f  the Act was a m atter 

in c lu d e d  in  tha c la*n  o f  s u b je c t s  " 'p rop erty  and c i v i l  r ig h t s  

in  the p r o v in ce "  w ith in  the meaning o f  n .  9 2 (1 3 )  o f  the Im p eria l 

A ct  o f  1867. In that a s p e c t ,  he su b m itted  th at  i t  was w ith in  

the competence o f  the p r o v in c i a l  l e g i s l a t u r e . ^

Tho Judgment, d e l i v e r e d  by Lord Watson, answered the f i r s t  

q u e s t io n  in  the n e g a t iv e  and the  second In the  a f f i r m a t i v e .  

T h e ir  L ordsh ips  wore o f  the o p in io n  th a t  every  a l i e n  whan n a - • 

t u r a l i s o d  in  Canada became ip s o  f a c t o  a Canadian s u b je c t  o f  the 

i^ueen; h is  c h i ld r e n  were n ot  a l i e n s ,  r e q u ir in g  to be n a tu ra ­

l i s e d ,  but were n a tu r a l -b o r n  Canadians. The Dominion P a r l ia ­

ment had n o t  been g iven  tho r ig h t  t o  l e g i s l a t e  f o r  tho l a t t e r  

c l a s s  o f  p e r s o n s ,  i . o . , the n a tu r a l -b o r n  Canadian». But under 

8 ,  9 1 (2 5 )  Parliam ent posses  sod the power to  l e g i s l a t e  In the 

ea se  o f  n a t u r a l i s e d  a l i e n s  a f t e r  n a t u r a l i s a t i o n .  "The s u b je c t  

o f  n a t u r a l i s a t i o n " ,  r u le d  Lord W atson, "seems prime f a c i e  t o  

in c lu d e  the power o f  e n a c t in g  what s h a l l  be the con sequ en ces  

o f  n a t u r a l i s a t i o n ,  o r  in  o th e r  w ords, what s h a l l  be the r ig h t s  

and privileges p e r t a in in g  to  r e s id e n t s  In  Canada a f t e r  they had 

been  n a t u r e U s e d .u The e x p r e s s io n  " a l i e n s "  was thought to  In ­

c lu d e  e l l  a l i e n s  who had not been n a t u r a l i s e d ,  and the words 1

( 1 )  (1P99) A*C. 5 8 2 -5 84 .

4



"n o  Chinaman* as need In s .  4 o f  the A ct  a ls o  implied «v a ry  a d u lt  

Chinoao who nad n o t  u« .m n a t u r a l i s e d .

ko regards the f i r s t  q u e s t io n ,  t h e i r  Lordship* b e l ie v e d  

th a t  the su b jd ct .-m a tter  was c l e a r l y  in c lu d e d  in  s .  » ¿ ( 1 0 ) ,  which 

extended  to  p r o v in c i a l  un dertak in gs su ch  as the c o a l  mines o f  

the a p p e l la n t  Company, as w e l l  as In a ,  9 2 (1 0 ) ,  em bracing * p ro -  

p a r ty  and c i v i l  r i g h t s  In the p r o v in c e * .  hut s in c e  the le a d ­

in g  fe a tu r e  o f  the an actn on t  c o u ld  have r;o a p p l i c a t i o n  e x c e p t  

t o  Chineeo who were a l i e n s  or  n a t u r a l i s e d  s u b j e c t s ,  and s in c e  

i t  «s tab !la d a iS  no ru le  or  r e g u la t i o n  ex ce p t  that these  a l i e n s  

o r  n a tu r a l i s e d  s u b je c t s  shou ld  not work in  underground m ines, 

t h e r e f o r e  s .  4 o f  the Act trenched  upon the e x c lu s iv e  a u th o r i ty  

o f  the parliam en t o f  Canada. Xr. c o n c l u s i o n ,  Lord Satson  f u r ­

th er  emphasised.the f a c t  th a t  by v i r t u «  o f  s .  n i ( .  5) the Dominion 

L e g ia la tu r a  was undoubtedly  in v e s te d  w ith  e x c lu s i v e  a u t h o r i t y  

In a l l  m atters which d i r e c t l y  con cern ed  the r i g h t s ,  p r i v i l e g e s  

and d i s a b i l i t i e s  o f  the c la s s  o f  C h in ese , n a tu r a l i s e d  o r  n o t ,  

who were r e s i d e n t  In the p ro v in ce s  o f  Canada. i t  i s  thus ap­

p a ren t  from the Judgment th a t  the j u r i s d i c t i o n  o f  the a s s ig n e d  

p r o v i n c i a l  powers w i l l  to  i n t f f e c t i v o  i f  I t  o v e r la p «  the  Do­

m inion  a u t h o r i t y .  tu t  t h i s  l i n e  o f  argument eas n ot  f o l l o w e d  

in  the ca se  o f  Cunningham v . Hoama.

(1 1 ) Cunningham v .  Tome;; Voraac^* *

In th io  ca se  thu q u e s t io n  whether the Dominion power t o  1

( 1 )  (1 903 ) A .C . 151 .
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d o a l  w ith  n a t u r a l i s a t i o n  and a l ie n s  extends so as to  c o v e r  the 

enactment o'* the consequences o f  n a t u r a l la a t I o n ,  i s  answered 

In  the n o g n t iv o .  The p r o v in c ia l  t i lo c t io n s  A c t ,  1897, o f  B r i ­

t i s h  Columbia, w h i l «  c o n f e r r in g  the r i g h t  o f  f r a n c h is e  on e v e r y  

main of f u l l  ago , p ro v id e d  that no Chinaman, Japanese, or  Indian 

should havo h is  narro p la e o d  on tho r o g i s t e r  o f  v o t e r s  f o r  any 

e l e c t o r a l  d i s t r i c t  or ho entitled to v o to  at any e l e c t i o n .

The e x p re s s io n s  ’’ Chinaman* and " Japan ese ’’ wore t o  moan any na­

t i v e  o f  the r o sp o c t iv ©  Empires not born o f  B r i t i s h  p a re n ts ,  and 

in c lu d e d  any person  o f  the Chinese or Japanese r a c a ,  whether 

n a t u r a l i s e d  o r  n o t .  The p r o v in c i a l  C ou rts , f o l l o w i n g  the ■ 

judgment ren d ered  in  the Union C o l l i e r y  Co» c a s e ,  he ld  the en­

actm ent u l t r a  v l i e a . This  was, how ever, r e v e rse d  by the 

p r iv y  c o u n c i l ,  and the A c t  was h e ld  to  be w it h in  p r o v in c i a l  

c o m p e t e n c e .  I t  wan argued that s .  0 1 (2 5 ;  r e s e r v e d  the whole 

s u b je c t  o f  n a t u r a l i s a t i o n  to  the e x c l u s i v e  j u r i s d i c t i o n  o f  the 

Dom inion, w h ile  the l iu t u ia l ia a t i o n  a c t  o f  Canada p ro v id e d  th a t  

a n a t u r a l i s e d  a l i e n  shou ld  l e  a n t i t i e d  w it h in  Canada t o  a l l  

p o l i t i c a l  end o th e r  r i g h t o ,  powers and p r i v i l e g e s  t o  w hich a 

n a t u r a l - t o r n  B r i t i s h  s u b je c t  vms e n t i t l e d .  To t h i s  the ap ­

p e l la n t s  r e p l i e d  th a t  the power o f  n a t u r a l i s a t i o n  r e la t e d  o n ly  

t o  the mod« 1 »  which n a t u r a l i s a t i o n  watt t o  bo c o n fe r r e d  and 

n o t  to  the r ig h t s  w hich  might or  might n o t  f o l l o w  a c c o r d in g  t o  

the e l e c t o r a l  law of the d i s t r i c t .  This  was a m atter  whieh 

<r?fte w i t h in  the e x c lu s i v e  com petence o f  the p r o v i n c i a l  l e g i s ­

l a t u r e , being within the c l a s s e s  o f  s u b je c t s  a ss ig n e d  to i t  by
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g . 02(1)  • It was the province, and not tho Dominion le g is la ­

tu re , which hod powar to regtflata tne e le cto ra l law of tho pro­

vin ce, and to dec id* who thei tho jutpondent, naturalised by 

virtu « of the Dominion A ct, should imv« uio righ t to vote at 

the e lectio n » of naumLoi;» to solve in the provincial le g is la tu re .

Lord h a lab u ry , in  d e l i v e r i n g  the judgment of tho Committee, 

uphold  the v ie *  o f  the r e s p o n d e n ts . He «a id  th a t  the Aot d id  

uot p u rp ort  t o  d e a l  w ith  the consequunoo» o f  e i t h e r  a l ie n a g e  

o r  n a t u r a l i s a t io n *  I t  waa f o r  the Dominion, he ob served »  t o  

determ ine «hat  should e o n a t i t u le  e i t h e r  the one o r  the o t h e r ,  

t u t  the q u o s t lo n  aa t o  what aonsequonoaa sh ou ld  f o l l o w  f r o »  

o l t h e r  aaa x.ot tou ch ed . " ih e  r i g h t  o f  p r o t e c t i o n  and tho 

o ^ l lg a t lo n e  or a l l e g i a n c e  ara  n a ca e a a r l ly  in v o lv e d  in  the  na­

t i o n a l i t y  c o n fa r r a d  by n a tu ra l  la  a t  lorn and the p riv ileges a t ­

tached  to i t ,  where Iheae depend upon r e s i d e n c e ,  are  q u it e  in -  

dep^n'.ent o f  n a t i o n a l i t y . "  Ihe term 'p o l i t ic a l  r i g h t » " used 

in  the J.a tuiei 11» a t  Ion Aot «a»  thought to  be a vary wide ph rase , 

and oou ld  not bo h o ld  to  g iv e  n e c e s s a r i l y  a r i g h t  to  tho auf*  

f r a g e  In a l l  o r  any o f  the p r o v in c e « .

In di»tinguishln«i tnis ootatxuction from that In the ee rH e r  

oaso, i t  waa pointed out that tho la tta r  depended upon to ta l ly  

d iffe r e n t  grounds. Tho regulations there impeached were not 

r e a lly  aim'd at the regulation of coal mines at a l l ,  tho de­

c is io n  runs, tut were in trutn devised to deprive the Chinese, 

naturalised  or not, of the ordinary righ t» o f  the Inhabitant« 

of British Columbia and, in  e f f e o t , to prevent th eir continued
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l i v i n g  t h e r e .  I t  was o b v i o u s  ,  t h e i r  L o r d s h i p s  c o n c lu d e d , th a t  

a u o h  a d e c i s i o n  c o u l d  h o v e  n o  r e l a t i o n  t o  t J v a  q u e a t i o n  whether 

ov  n o t  a n y  n a t u r a l i s e d ,  p e r s o n  h a d  n n  i n h e r e n t  r i j n t  t o  the 

s u f f r a g e  w i t h i n  t h e  p r o v i n c e  I n  w h i c h  h o  r e s i d e d .

( i l l )  w.uong lng v . The g l n t J 1 '

This case  e s t a b l i s h e d  c l e a r l y  toe power o f  t h e  p r o v in c i a l  

l e g i s l a t u r e  w ith in  i t s  a l l o t t e d  sphere t o  e n a c t  laws a f f e c t i n g  

the r ig h t s  o f  a n a tu r a l is e d  a l i e n .  I t  fu r t h e r  d e f in e d  who 

was a " C h i n a m a n  a c c o r d i n g  to  the c o m m o n  un derstan d in g  o f  the 

word in C a n a d a .  The s t a t u t e  o f  S a s k a t c h e w a n  o f  1912 p r o h i b i t -  

ad the employment o f  w h i t ©  women in  any restm u ra n t , l a u i d r y  or 

o th e r  p la c e  ol bu siness  or  amusement w h i c h  was k e p t ,  owned or 

managed by a Chinaman, Japan¿a© or o th er  o r i e n t a l  p e rso n .

^uong Wing, being a n a t u r a l i s e d  B r i t i s h  s u b j e c t ,  contended th at  

the  Law en croached  upon the Dominion power in  regard  t o  n a tu ra ­

l i s a t i o n  and that he was not a "Chinaman ' w it h in  the meaning 

o f  the s t a t u t e .  The supreme Court o f  Canada, how ever, upheld 

i t s  v a l i d i t y ,  c o n s id e r in g  th at  the a c t ,  tou ch in g  c i v i l  r i g h t *  

in  the p ro v in ce  under s .  92(13^ , and b e in g  f o r  the s u p p re ss io n  

o r  p re v e n t io n  o f  a l o c a l  e v i l  under s .  9 2 ( l b ) ,  was w ith in  p ro ­

v i n c i a l  com peten ce . Leave to  a p p ea l was re fu s e d  by the J u d i­

c i a l  com m ittee , who r u le d  th a t  tn is  was to o  w ide a q u e s t io n  t o

r a i s e  i n  a ca se  o f  th is  kind in  whioh an in d iv id u a l  s u b je c t
(8 )

was c o m p la in in g .  1 2

( 1 )  (191-*), IB D .L .H . 121.

( 2 )  L o fr o y ,  C o n s t i t u t io n a l  Law o f  Canada (1 9 1 8 ) ,  215, n . 2 0 8 .
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D a v ies ,  J . ,  r e f e r r i n g  to  the Union c o l l i e r y  c a s e ,  c o n ­

f e s s e d  that i f  the e x c lu s i v e  a u t h o r i t y  in  a l l  m atters which 

d i r e c t l y  e o n co m e d  the r i g h t s ,  p r i v i l e g e s  and d i s a b i l i t i e s  o f  

the  e la » o  o f  Chinaman r e s id e n t  in  Canada was ves ted  in  the 

Dominion by a .  9 1 { 2 5 ) t i t  would a f f o r d  a s t r o n g  argument f o r  

h o ld in g  the l e g i s l a t i o n  in q u e s t io n  u l t r a  v i r e s . But a c c e p t ­

in g  the in t e r p r e t a t i o n  o f  s .  9 1 (2 5 )  in  Honxna's c a s e ,  that " i t s  

language does not p u rp o rt  t o  d e a l  w ith  the con sequ en ces  o f  

e i t h e r  a l le n a g o  or  n a t u r a l i z a t i o n , "  and t h a t ,  w h ile  i t  c l e a r l y  

r e s e r v e d  these  s u b je c t s  t o  th e  j u r i s d i c t i o n  o f  the Dominion 

s o  f a r  as t o  determ ine what sh ou ld  c o n s t i t u t e  e i t h e r  a l ie n a g e  

or  n a t u r a l i s a t i o n ,  i t  d id  n ot  touch the q u e s t io n  o f  what eon* 

sequ ences  shou ld  f o l l o w  from  e i t h e r ,  he was r e l i e v e d  from  the 

d i f f i c u l t y  he would o th e rw is e  f e e l .  "on ce  i t  i s  d e c id e d " ,  

ho remarked, " t h a t  the s u b j e c t  m atter o f  the employment o f  

w h ite  women is  w ith in  the e x c lu s iv e  powers o f  the p r o v in c i a l  

l e g i s l a t u r e  and does n o t  in f r in g e  upon any o f  the enumerated 

s u b je c t  s e t t e r s  ass ign ed  t o  the Dominion, then  aueh p r o v in ­

c i a l  powers are p l e n a r y . "

f¥ith regard to tho terra "Chinaman", he ruled that although 

the appellant had become a naturalised British subject and had 

changed hi« political allegiance, he had not oeased to be a 

"Chinaman' within the meaning of that word ns used in the sta ­

tute. The prohibition was not aimed at alien Chinamen a Imply, 

or at Chinamen having any p o litica l a ffilia tio n . It was 

against any Chinaman whether owing allegiance to the rulers of
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tii« Chinas« Empire, o r  the United s t a t e s  t f e .u b l i c .  o r  the B r i ­

t i s h  Crown. In o t h e r  w ords, ho c o n t in u e d ,  i t  was n o t  aimed 

a t  any c la s s  o f  Chinaman or a t  the  p o l i t i c a l  s ta tu s  o f  Chinamen, 

bu t  a t  Chinaman hr men o f  a p a r t i c u la r  re.ce o r  b lo o d  and whe­

th e r  a l i e n s  o r  n a t u r a l i s e d .  D u f f ,  J . ,  a l s o  drew a d i s t i n c t i o n  

between persons o f  a e e r t a i n  r a c i a l  o r i g i n  and those  o f  a c e r ­

t a in  n a t i o n a l i t y .  The A ct , he argu ed , a p p l ie d  t o  persona o f  

the races  m entioned, w ith ou t  re g a rd  t o  n a t i o n a l i t y .  "The terms 

C h in «««  o r  Chinamen na used In the Canadian l e g i s l a t i o n ,  p o in t  

t o  a c l a s s i f i c a t i o n  based unon o r i g i n ,  upon r a c i a l  o r  p e rso n a l  

c h a r a c t e r i s t i c s  *nd h a b i t s ,  r a th e r  than upon n a t i o n a l i t y  o r  

a l l e g i a n c e . "

I d ln g to n ,  1 . ,  d i s s e n t i n g ,  was o f  the o p in io n  that the 

p o l i t i c a l  r i g h t s  g iv en  t o  any one whether n a tu r a l i s e d  or  natural- 

born  B r i t i s h  s u b j e c t s ,  might in  many r e s p e c t s  be l im it e d  and 

varied b y  the l e g i s l a t i o n  o f  a p r o v in c e ,  even d i s c r im in a t in g  

in  fa v o u r  o f  one s e c t i o n  or c la s s  as a g a in s t  a n o th e r .  hut 

the " o t h e r  r ig h ts  or  powers and p r i v i l e g e s "  o f  n a tu r a l -b o r n  

British s u b je c t s  d id  n ot  s o  f a l l  w it h in  the power of the l e g i s ­

latures t o  d is c r im in a te  between c la s s e s  o r  s e c t i o n s  o f  the 

oorcr u n i t y  •

From the d e c i s i o n  in  th eso  two oases  i t  is  obv ious th at  

p ro v in c ia l  A c ts ,  which a f f e c t  the r i g h t s  o f  a l i e n s  b u t  do n ot  

"p u r p o r t "  t o  d e a l  w ith  a l ie n a g e  and n a t u r a l i s a t i o n ,  are v a l i d  

* o  lon g  but o n ly  s o  fa r  as tho power to  e n a c t  them oomos w ith in  

the assigned t o p i c s  o f  the  p r o v in c i a l  l e g i s l a t u r e .  The Dominlcn

V I
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Jurisdiction over na tura lia at ion and alien» is  confined to the 

determination of «hat constitutec either alienage or naturali­

sation, and does not extend to it* consequences. These cases 

Boom to overrule the p r i n c i p l e  of the Union Colliery case.

( i v )  B ro o k s -B ld la k e  and v h i t t a l l ,  L td , y ,  
H ttor noy-O onexal f o r  B r i t i s h  Colum bia ' 1 '

The a p p e l la n ts  wore* h o ld e rs  o f  l i c e n c e s  gran ted  in  1912 

e n a b l in g  them to  o u t  tim ber or. c e r t a i n  lands o f  the p ro v in ce  

o f  B r i t i s h  Columbia, and c o n t a in in g  a p r o v is io n  th a t  no C hi­

nese o r  Japanese la bou r  was to  bo employed in  c o n n e c t io n  th e r e ­

w i t h .  The l i c e n c e »  s e r e  f o r  one year and were renew able i f  

the terms had been com p lied  w ith .  The Court o f  Appeal or 
B r i t i s h  Columbia d e c la re d  in  1920 the p r o v is i o n  t o  be I n v a l id ,  

on the grounds (a )  that i t  c o n f l i c t e d  w ith  s .  9 1 (2 5 )  o f  the 

B r i t i s h  North Amoríos A c t ,  and (b )  that i t  was repugnant t o

the Japanese T rea ty  Ant o f  1913 o f  the Dominion, which c o n f e r -
i 2 )red  mon t - fa v o u r e d -n a t io n  treatm ent on Japanese s u b j e c t s .  1

Í 3 1But the p r o v í n o l o !  l e g i s l a t u r e  passed  an A c t '  '  (C . 49 ) In 1981 

d e c l a r i n g  that such a p r o v is i o n  had the f o r c e  o f  law, and th a t  

a v i o l a t i o n  o f  i t  would be a s u f f i c i e n t  ground f o r  c a n c e l l i n g  

a l i c e n c e »  The a p p e l l a n t « ,  who employed both  C hinese and 1 2

( 1 )  (1 923 ) A .C . 45;}«

( 2 )  in  r a . J .g .n « » . ,  _Ao j , 192o) > gg D>c< lJ#<

( ¿ )  ¿n t i t l e d  'an a c t  t o  v a l i d a t e  an,i
C o u n c i l  and p r o v is io n s  r e l a t i n g  t o  the c e r t a i n  o r d e r «  in
on Crown p r o p e r t y " .  '' employment o f  person s
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Japanese, sued f o r  * d e c la r a t i o n  that they were e n t i t l e d  no t o  

do and th at  the Act *s8s u l t r a  v l r » »  the p r o v in c i a l  l e g i s l a t u r e .

The supreme Court o f  B r i t i s h  Colum bia, c o n s id e r in g  I t e e l f  

bound b ?  th s  d e c i s i o n  o f  ths Court o f  Appaal in Re Japanese 

Treaty  *>et. 1913. made an ord er  as claimed by the appellants;  

b u t  th e  d e c i s i o n  '«»a re v ersed  by th s  Supremo C ourt o f  C a n a d a /1 * 

a g a in a t  which the appellant« appea led  to  the P rivy  C o u n c i l .

Vinnount Cave, In d e l i v e r i n g  ths Judgment o f  ths  Committee, 

r u le d  th a t  although a .  01(35?) r e s e r v e s  to ths Dominion the 

gtonoral r ig h t  to  l e g i s l a t e  aa to  tho r ig h t s  and d i s a b i l i t i e s  

or  a l i e n s  and n a t u r a l i s e d  p a rso n s ,  i t  does  not empower tho 

Dominion to  regxilate  the management o f  p u b l i c  p ro p e r ty  o f  tho 

p r o v in c e ,  o r  to  dotorm ina w hether a gran tee  o r  l i c e n a e e  o f  

th at  p ro p e r ty  s h a l l  o r  a h a l l  not os perm ittad  to  employ persona 

o f  a p a r t i c u l a r  r a c e .  Those f u n c t i o n s ,  ho « a i d ,  ara a ss ig n ed  

Dy a .  92 (5 )  and a .  109 o f  the A ct t o  tho l e g i s l a t u r e  o f  tho 

p r o v in c e ,  and th ere  is  n o th in g  in  s .  91 w hich  c o n f l i c t s  w ith  

th at  v ie w . R e fe r r in g  t o  the Onion C o l l i e r y  ea a a , he remarked 

th a t  tha s ta tu te  w h ich  p r o h ib i t e d  the  employment o f  Chinese In 

c o a l  mines underground was beyond the powers o f  the p r o v i n c i a l  

l e g i s l a t u r e  on tho ground th a t  "th e  enactm ent was n ot  r e a l l y  

a p p l i c a b le  t o  c o a l  s in e s  o n ly  -  s t i l l  le a s  t o  c o a l  mines b e ­

lo n g in g  t o  the p rov in ce  -  tu t  was in  tru th  d ev iaed  t o  p reven t

1

( 1 )  (1 0 2 2 j , 60 D .L .K . 475 .



Speak-

Ins ° r  Cunningham v .  f l o w ,  where a s ta tu te  her! denied the 

f r a n c h is e  t o  Chinamen and Japenene, the hoard h e ld  th is  t o  be 

w ith in  the rower« o f  the  p r o v i n c i a l  l e g i s l a t u r e ,  which had the 

e x c lu s i v e  r i# > t  t o  p r e s c r ib e  the c o n d i t i o n *  under which the 

p r o v i n c i a l  s u f f r a g e  wee to  be c o n f e r r e d .  In t h e i r  L ord sh ip »»  

o p i n io n ,  the p re se n t  ca se  f e l l  arlthin the p r i n c i p l e  and au th o­

r i t i e s  I n s t  c i t e d ,  and n o t  w ith in  B ryden 's  c a s e .  The s t i p u ­

l a t i o n  In q tiastion  wan a c c o r d in g ly  not v o id  aa c o n t r a r y  to  

s .  91 o f  the Im p eria l A c t .

I t  behoves n t  th is  p o in t  t o  add a few words o f  comment. 

The Judgment l a s t  quoted adm its "th e  g e n e ra l  r ig h t  o f  the 

Dominion t o  l e g i s l a t e  as t o  the r ig h t s  and d i s a b i l i t i e s  o f  

a l i e n s  and n a tu r a l is e d  p erson a "  under s .  0 1 ( 3 5 ) ,  which had 

been in t e r p r e t e d  in  Hommn»s ca se  as c o n f in e d  on ly  to th e  d e ­

te rm in a t io n  o f  what s h a l l  c o n s t i t u t e  a l ie n a g e  and n a t u r a l i s a ­

t i o n ,  and n ot  ex ten d in g  t o  the  c o n se q u e n ce s ,  The d e c i s i o n  

in  th a t  ease  had taken away from  n a t u r a l i s e d  persons one o f  

the most s u b s t a n t ia l  p o l i t i c a l  r i g h t s »  The power t o  l e g i s ­

l a t e  r e g a r d i n g  " c i v i l  r i g h t s "  la  r e s e r v e d  t o  the p r o v in c e .

*<e car. h a rd ly  se a ,  t h e r e fo r e ,  any room l e f t  f o r  the Dominion 

t o  l e g i s l a t e  on the s u b je c t  o f  " n a t u r a l i s a t i o n  and a l i e n s " ,  

Tho c o n t e n t io n  o f  the in te r v e n e r  in  » r y d e n 's  c a s e  seems to  

depend on the f a c t  that the Coal »lines A ct d id  not. a f f e c t  the 

r i g h t s  o f  a l i e n s ,  and he adm itted th at  t o  do s o  would i n v a l i ­

d a te  the p r o v i n c i a l  la w s .  But i t  i s  here  su b m itted  th a t  the

C hinam on from  e a r n in g  t h e i r  l i v i n g  in  th e  p r o v i n c e . "
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r i g h t «  o f  an a l i e n  may be u f f o e U d  i f  tht power« to  e n a ct  l e ­

g i s l a t i o n  whioa con cern s  hl«; c o s »  w ith in  th «  a&aignod sphere 

o f  tha p r o v in c i a l  a u t h o r i t y .  I f  t h i s  l i n o  o f  &.i%utceat is  

a d o p te d ,  tne e a r l i e r  bryden  ca se  i s  v i r t u a l l y  o v e r ru le d  on the 

ground that the r e s t r i c t i o n  o f  employ awn t  in  c o a l  mines is  a 

m atter  in c lu d ed  in  " p r o p e r ty  and c i v i l  r ig h t s  in  tho p r o v in ce * }  

a n d  f u r t h e r ,  th at  tho r i g h t  t o  d e a l  w ith  tho s u b je c t s  a ss ig n ed  

to  the p ro v in co  in c lu d e *  i n c i d e n t a l  poorer» uuoh uu those  here  

d i s c u s s e d ,  even i f  thu iaaa cn aoted  under the a u th o r i ty  o f  

t h i s  r i g h t  encroach  upon f e d e r a l  p ou a rs . Ja the o th er  hand 

i t  might e q u a lly  have Loan h e ld  in  tno y ro o k 3 -a id la k e  case  

th a t  the p r o h i b i t i o n  ha« no a p p l i c a t i o n  e x ce p t  t o  C h in ese , 

a l i e n s  or  n a t u r a l i s e d ,  and that i t  is  not r o t l l y  aimed a t  tho 

r e g u la t i o n  o f  t lm b e r -o u t t in g  but le  d e v ise d  t o  d e p r iv e  tho 

C h in e se , n a tu r a l is e d  o r  n o t ,  o f  the o rd in a ry  r ig h t s  o f  tho in ­

h a b it a n t »  o f  B r i t i s h  Columbia and to  p r o h i b i t  them from  e a r n ­

in g  a l i v i n g  in  the p r o v in c e .  Th« r u l in g s  a re  indeed c o n -
( 1 )f l l c t i n g .

( v )  A tto rn e y -G e n e ra l  f p r . b r i U c h  Columbia v .
A t t o r n e y - G o n ^ r a l  f o r  C a n a d a ' ^ )

in  th is  ca se  the view s taken in  the B rook s -B id la k e  c a s e  

wore g r e a t l y  m o d i f ie d .  The O r ie n ta l  Orders in C ou n cil  V a l id a ­

t i o n  A c t ,  which had heon h o ld  not in c o n s is t e n t  w ith  « .  9 1 (2 5 )  1 2

( 1 )  I t  i s  su g g ested  th a t  the l im it e d  a p p l i c a t i o n  o f  th e  p r o v i ­
s i o n s  as t o  tim ber l i c e n c e «  may be made a ground o f  d i f f e r e n ­
t i a t i o n ,  though In f a c t  the d i s t i n c t i o n  is  n ot  g r e a t :  K e ith ,  
B esponsltole  Government In the D om inions, j ,  543 .

( 2 )  (1 9 2 4 )  A .C . 203



- ''■’ha
tha r ig h t s  o f  a p a r t i c u l a r  c la s s  o f  a l i o n s  -  the Japanese, who 

had teen acoord ed  the m o s t - fa v o u r e d -n a t io n  treatm ent by the 

T re a ty  o f  1913. which was d e c la re d  to  have the f o r c e  o f  law 

b y  tho Dominion Parliam ent under 3 . 132 o f  the C o n s t i t u t io n

Act.

The C overnor-O enoral o f  Canada had r e f e r r e d  the s a id  e t a -  

t u t e  to  tho Supreme C ourt t o  c o n s id e r  i t s  v a l i d i t y ,  and, upon 

that Court a d v is in g  tnat the A ct  was u l t r a  v i r e s  tho  p r o v in ­

c i a l  a u t h o r i t y ,  he d is a l lo w e d  i t .  The p ro v in ce  now appealed  

a g a in s t  the Judgment o f  the Supreme Court and the ca se  came 

b e f o r e  tho Privy C o u n c i l .

The v iew s taken oy tho Supreme Court Judges were d i v e r ­

g e n t / 1 ' b a v i o s ,  C . J . ,  thought th at  the p r o v in c i a l  A ct  o f  

1921 was u l t r a  v ir e s  as i n f r i n g i n g  a .  91 o f  the C o n s t i t u t io n  

ns w e l l  as the Treaty  A c t ,  1913, by p r o h i b i t in g  the employment 

o f  Japanese s u b j e c t s .  I d in g to n ,  J . ,  wa3 o f  the o p in io n  that 

the powers o f  the P r o v in c ia l  Government over  the lands o f  the 

p ro v in ce  were as e x t e n s iv e  as th ose  o f  p r iv a te  ow ners, and 

th a t  a p r iv a te  owner c o u ld  have determ ined not t o  have Japanese 

s u b je c t s  on h is  p r o p e r ty ,  and cou ld  have s t i p u l a t e d  t o  th a t  

e f f e c t .  A n g l in ,  J . ,  based h is  o p in io n  e n t i r e l y  on s .  9 1 , 

w hich  he h e ld  the S ta tu te  o f  1921 t o  o o n tra v e n e .  i t  was In

In  tha p rev iou s  e a s e , was c o n «Id e re d  in v a l id ,  a« i t  a f f e c t e d

^  « .  in  Coun.11 tf. i u „ t lo n  Aa,  (1 9 8 e ) f  6f>
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effect passed t o  d e p r iv e  Chinese and Japanese o f  the g e n e ra l  

r ig h t  to  earn th e ir  l i v i n g .  H ig n a u lt ,  J . ,  ooncurrod  w ith  

A n g l in ,  J .  3 rod en , J , ,  thought the s ta tu te  ln tra  v l r ea s o

far as s .  91 « s  con cern ed  and as regards the C h in ese . But 

he c o n s id e r e d  i t  t o  oe u l t r a  v l r o a  as f a r  as the Japanese wore 

co n ce rn e d , a in oe  i t  c o n f l i c t e d  w ith  th e  p r o v is io n s  o f  the 

T reaty  ¡*ct.

V is co u n t  Haldane remarked, in  d e l i v e r i n g  the Judgment o f  

the J u d i c ia l  Committee, that what t h e ir  L ord sh ip s  d e c id e d  in  

the B rooks- 3 Id lake ca se  was the v a l i d i t y  o f  the s t i p u l a t i o n  In 

the l i c e n c e s  a g a in s t  the employment o f  C h in ese , w ith  s .  9 1 (2 5 ) .  

3o  f a r  as Chinese la b ou r  was con cern ed  no q u e s t io n  c o u ld  a r i s e  

under the Japaneoe T r e a ty .  T h e ir  Lordships now e n te r ta in e d  

no doubt that the s t a t u t e  v i o l a t e d  the p r i n c i p l e  l a i d  down in  

the Dominion Act o f  1913 . This  c o n c lu s i o n ,  they  added, d id  

n o t  In any way a f f e c t  what they  had d e c id e d  on the p rev iou s  

a p p ea l as to the t i t l e  t o  a renewal o f  the s p e c i a l  l i c e n c e s  

r e l a t i v e  t o  p a r t i c u l a r  p r o p e r t ie s  . " I t  is  con cern ed  w ith  the 

p r i n c i p l e  o f  the s t a t u t e  o f  1921, and n o t  w ith  th a t  o f  m erely 

in d iv id u a l  in s ta n ce s  in  which p a r t i c u l a r  k inds o f  p ro p e r ty  

ftre  b e in g  a d m in is t e r e d ."  The Committee seems t o  adopt the 

v iew  th at  the f a c t  th a t  the s t a t u t e  con tra ven ed  the r ig h t s  o f  

Japanese s u b je c t s  as w e l l  us th o se  o f  o th e r s  "who were n ot  

su ch  s u b je c t s  and who happened t o  he in c lu d e d ,  c o u ld  make no 

d i f f e r e n c e  t o  th is  c o n c l u s i o n . "

X
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Chapter XX.
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AUSTRALIA AND MO ¿5ALAND

6 8 • The Natural I s a t l o n  Laws o f  the A u s tra l ia n  3tatQ» . -

v r l o r  t o  the enactment o f  the N a tu r a l is a t io n  Act In 1903 by the 

Cora*annealth, the s u b j e c t  o f  n a t u r a l i s a t i o n  was d e a l t  w ith  by 

th e  l e g i s l a t u r e s  o f  the d i f f e r e n t  S t a t e s .  liven undor the 

C o n s t i t u t io n  A ct o f  19q o , the J u r i s d i c t i o n  o v e r  n a t u r a l i s a t i o n  

and a l i e n s  has not Peon d e c la r e d  e x c l u s i v e l y  to  b e lo n g  t o  the 

Comnonwealth, a l th o u ^ i  i t  is  d e a r l y  Intended that i t s  power 

s h a l l  be p le n a ry .

New Fouth Wales f i r s t  e n a c t e d ,  by A ct  No. 3 o f  1861, th at  

no c e r t i f i c a t e  o f  n a t u r a l i s a t i o n  would be granted t h e r e a f t e r  

t o  any C h in ese . The A ct  was l e f t  in  o p e r a t io n  a lth ou gh  i t  

was thought th a t  such d e n ia l  was " i m p o l i t i c  and u n n e c e s s a ry .”

The A ct  b e in g  re p ea led  in  1867, the d i s a b i l i t y  was re -im p osed  

m  the A ct  o f  1888 (No. 4 ) .  In Queensland, Act No. 28 o f  

1867 d en ied  on A s i a t i c  o r  A fr i c a n  a l i e n  the r ig h t  t o  become 

n a t u r a l i s e d  un less  such a l i e n  had been m arried  and r e s id e d  in  

the  Colony f o r  th re e  yea rs  and p rov id ed  that h is  w i f e  a l s o  

r e s id e d  w ith in  the C o lo n y .  as e a r ly  C hinese im m igration  c o n ­

s i s t e d  predom inantly  o f  males m a tr im on ia lly  u n a tta ch e d , and

( 1 )  i io o re , The CaM-U t u t lo n  o f  the Commonwealth o f  A u s t r a l ia
( 1 9 1 0 ) ,  W 8 *



ttxa r a c i a l  a n t ip a th y  to  mat a w ith  woman o f  o th e r  r*cea c o u ld  

o n ly  w ith  d i f f i c u l t y  oa o v e r c o a t ,  the Chinese war® p r a c t i c a l l y  

e x c lu d ed  from a c q u ir in g  B r i t ia h  n a t i o n a l i t y  through n a t u r a l i ­

s a t i o n .  hut q u it e  a nuiater o f  Chines© to o k  out l e t t e r s  o f  

n a t u r a l i s a t i o n  in  the o th e r  S ta te s .

6 9 .  The F edera l Law and the E igh ts  o f  B r i t i s h  Chinese

in  the Cpareonwea 1 t h . -  The Commonwealth has power to  remove

d i s a b i l i t i e s  o f  a l i e n s  e x i s t i n g  a t  common law, and to  se cu re

t o  them tha o rd in a ry  r ig h t s  o f  In h a b ita n ts .  I t  i s  e x e r c i s e d

under the headings e i t h e r  o f  a . 51 (XXIX) r e l a t i n g  to  e x t e r n a l

a f f a i r s ,  o r  o f  a . 61 (XIX) co n ce rn in g  n a t u r a l i s a t i o n  and

a l i e n s ,  o r  o f  a . 61 (XXVI) r e l a t i n g  t o  the peop le  o f  any ra ce

f o r  whom i t  is  deemed n e c e s s a r y  t o  make s p e c i a l  la w s . But i t

i s  s a id  th at  i t  is  r a th e r  s .  51 (XXVI) that has enabled  the

pa rliam en t to  pass laws concerning the Indian, Afghan and

S y r ia n  hawker; the Chine«© m in e rs ,  laundrytnen, market garden -

era  anci fu r n i t u r e  m an u faA irers ; the Japanese s e t t l e r s  and

Kanaka p la n t a t io n  la b o u re rs  of Q ueensland; end the c o lo u r e d

racer, ensployod in  tho p e a r l  f i s h e r i e s  o f  Queensland and W estern

(1 )A u s t r a l i a .

The Federal naturalisation A c t ,  1903, ouaponded a l l  the 

S t a t e  naturalisation la w s . I t  d e c la r e d  th a t  f r o »  the com- 

laoncoaent o f  thin Aot the r i g h t  to  i s s u e  c e r t i f i c a t e s  o f  1

( 1 )  M o o r © ,  o p .  c i t . ,  4 6 4 .  o t h e r  w r i t e r s  c o n s id e r  t h a t  t h e  
oower 1« d e r i v e d  under a . 61 (X IX ) :  c f .  Quick and Oarran, 

j ; n p n t a . 1 i f t d  c o n s t i t u t i o n  (1 9 0 1 ) ,  6 0 3 .
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n a t u r a l i s a t i o n  shou ld  fce e x c l u s i v e l y  Vested  In the Government 

o f  the Coamonwealih, and no c e r t i f i c a t e  is  sue.1 h e r e a f t e r  under 

any S ta te  Act would fce o f  any e f f o r t .  Eut. persona who had 

p r e v io u s ly  ob ta in ed  S ta te  c e r t i f i c a t e s  were deemed t o  be na­

t u r a l i s e d  under the Commonwealth a c t .

Under the F ed era l Law, an a b o r i g in a l  n a t iv e  or  A s ia ,  

Africa or tho Is la n d s  o f  the P a c i f i c  ( e x c e p t in g  New Zea lan d) 

was not e n t i t l e d  t o  a p p ly  f 0r  a c e r t i f i c a t e  o f  n a t u r a l i s a t i o n ,  

y o r e o v o r ,  tho Law empowered the G overnor-G en era l in C o u n c i l  

t o  xevoke a certificate with or  without assigning any r e a s o n .  

Chinese and o th a r  A s i a t i c s  were thus e x c lu d ed  from a c q u ir in g  

c i t i z e n s h i p  un less  born  in  the Commonwealth.

A u s t r a l i a  adopted  the g e n e ra l  p r o v is io n s  o f  the B r i t i s h  

N a t i o n a l i t y  and S ta tu s  o f  A l ie n s  A c t ,  1914, In 1920, r e p e a l in g  

the N a tu r a l la a t io n  A c t ,  19 03 -1 9 1 7 . B r i t i s h  c l t i s o n s h lp  la  

a c q u ir e d  by any person  e i t h e r  b y  b i r t h  o r  by n a tu r a l ia a t I o n  

under c e r t a i n  c o n d i t i o n s .  The n a t io n a l  s ta tu s  o f  m arried  

women and minor c h i ld r e n  is  a l s o  determ in ed  by r u le s  embodied 

i n  tho Im p eria l A c t .  A lthough th ere  is  no exp ress  p r o v la i o n  

d e n y in g  Chinese the r i g h t  o f  n a t u r a l i s a t i o n ,  th e  a c t u a l  p r a c ­

t i c e  acorns t o  be that Chinese a l i e n s  a re  debarred  through the
A. , to,. *  Mj. *2 ■ •*(**>> I  1  V t& k 'fc  % ■ %  4  - V- V  A .  - A  ■■

e x o r c i s e  o f  tho a b s o lu t e  d i s c r e t i o n  by the G o v e rn o r -G e n e ra l . ( 1

* r r < l u
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On the other hand, the possession of British nationality 

in A u s t r a l ia  does not seom t o  confer any benefit* upon the 

Chinese holders. Chinese born In Australia may be denied ad­

mission under the Immigration Las. They are alao deprived
* . | i «  . ■ *.

o f  the f r a n c h is e  in  i o a e  S ta tea  w h ile  o th e r  B r l t ia h  s u b je c t s ,

n a tu r a l -b o r n  or  n a t u r a l i s e d ,  are  e n t i t l e d  to  a l l  p o l i t i o a l  and 

o t h e r  r i g h t s ,  powers and p r i v i l e g e s .  A d i s t i n c t i o n  i s  a l s o  

made in  the Act (®. 11 ) between the r i g h t s ,  powers and p r i v i ­

l e g e s  o f  n a tu r a l -b o r n  B r l t ia h  s u b je c t s  and th ose  o f  person s  

n a tu r a l is e d  in  the Commonwealth. The I n v a l id  and Old Ago 

p en s ion s  A c t ,  1008-1931 , which in su res  n a tu r a l is e d  s u b je c t s  

o f  a t  l e a s t  three years  s ta n d in g  a g a in s t  s i c k n e s s ,  In c a p a c i ty

a n d  o ld  a g e ,  p e n a l is e s  n a tu r a l i s e d  A s i a t i c  s u b je c t s  e x c e p t
(1 )

th ose  born  in  A u s t r a l i a . '  ' B e l i e f  was granted  t o  Indiana 

toy an Act in  1926 whioh e n t i t l e s  "In d ia n s  born  in  B r l t ia h  In d ia "  

t o  the  p r i v i l e g e .  The M atern ity  A llow ance A c t ,  1912, which 

g ra n ts  an a l low a n ce  o f  £5 t o  ev ery  woman who g iv e s  b i r t h  t o  a 

c h i l d ,  ex c lu d ed  women who were A s i a t i c s  from  i t s  b e n e f i t s .

By an Amendment in 1926 the vot'd "Asiatics'* was omitted and 

"Aliens'* inserted in its  place. The Act o f  1927 further pro­

vides that a woman who is an alien by reason of her marriage 

to an alien shall not be subject to the disqualification. 11

1 1 )  under the State la w i, Chinese were In e lig ib le  f o r  the o ld -  
nans ions: new South W ales, 1900, Mo. 7 4 , a . 61 j V ic to r ia , 

l f o l  Mo. 1761, a s . 6(31 7| iiuaensland, 1908, No. 6 , a . 7 .



B r i t i s h  Chinas« subjects are  t h e r e fo r e  gran ted  the b e n e f i t ,

•a are those «omen who marry Chinese a lie n s*

7 0 . Local and imperial n atu ralisation  in Me« Zealand.»  

Under the Aliena A ct, 1908, a frien d ly  a lien  residing In Hew 

¿aland may present a memorial to the Governor s e tt in g  fo rth

(1 ) h is  name, age, b irth  p la ce , residence* and occupâtion , (2)  

the length of h is residence in  Hew ¿ e s land and hla Intention  

to  s e t t l e , and (3) a request that le tte r s  of n atu ralisation  

may be granted to him* gvsry parson naturalised under the 

AOt  s h a ll enjoy w ithin Ksw ¿«aland a l l  the rig h ts and capaol- 

t ie s  that a natural-born subject can enjoy, except such rights  

and capacities as are sp e c ia lly  excepted in the le tte r s  of 

n atu reliaation  issued to  him* Ho sp ecia l provisions were made 

w ith regard to a Chinese exoept that he ehould pay a fee  not 

exceeding £1 in respect o f h is  n a tu ra lisa tio n . This had bean 

f i r s t  Imposed by Act ho.  19 of 1892, which did not apply to  

other a lie n s*  From 1895 to  1914, only 146 Chinese were na­

tu r a lise d , *1  ̂ and since 1910 the Hew ¿«aland Government 'did  

not consider i t  expedient to grant n a tu ra lla stio n  la t te r  to  

persons of the Chinese r a c e .1* They were accused o f hawing as 

the so le  object In becoming naturalised  the bringing o f their  

« le e s  into Haw ¿«aland and so evading the £100 p o ll tax which 

a lie n  Chinese were required to  pay upon adm ission.

(1 )  «aw ¿«aland Year Book. 1920. 11 ,
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designated person« o f  Cambodian race only or a l l  the subjects  

o f  the King o f Cambodia, had once be on  ra ised . I t  related  to  

the Chaîna, a typ ical a« la  tie  tr ib e  inhabiting the Cambodian 

Kingdom* The Court f i r s t  ruled that the Cheat«, being a d i f ­

feren t reoe and having preserved th eir peculiar re lig io n  and
But th is  o p in ion

customs, should be conn idorod ae aliéna in Cambodia. /  Since
was r e j e c t e d  by the Court o f  Cassa- 

then* the question has been se ttle d  by a r t ic le  23 of the Caa-
t i o n . ' i

bodlan Code C iv il in pursuance of the ju d ic ia l award. A sia­

t i c  a lie n s born of an eth n ica l group not attached to a nation­

a l i t y  enjoying in tern ation al p erso n a lity , and domiciled in a 

permanent and d e fin ite  manner on the te rr ito ry  of the Kingdom, 

are considered as Cambodian su b je c ts• According to the same 

Code, Slno-Caabodian m étis, i f  claim ing Cambodian n a tio n a lity ,

become a lso  Cambodians* A Chinese woman marrying a Cambodian
(2 )

husband would a lso  aoqulre Cambodian n a tio n a lity *
I

The matrimonial union of an a lie n  woman with an Annamite 

su bject w il l  a lso  bestow Annamite n atio n a lity  on the spouse*

The p osition  of Kinh-huongs, métis o f a Chinese father and 

Annamite mother, was much disputed. In a c ircu la r of the 

Superior hesldent o f Annam dated 27 gay, 1004, c itin g  the or­

dinances of the Annamite Kings which had always considered

(S i«s*iiisr8‘s&,! îsr*p-1904 !
i n * ’ 5  U n m T y - 1 8 9 0 1  2 5  A u s u , t -



How Zealand at f i r s t  refused to adopt Part I I .  of the 

B rltia h  N ationality and Status of Aliena Act when it s  Nation­

a l i t y  A c t  was paused in 1923 (No. 4 6 ) . The reason la not 

d isc lo se d , but stress has been la id  by tho Dominion on it s
H (1 )"p e c u lia r  conditions . The e f fe c t  o f n atu ralisation  under

that Act la therefore lo c a l , and i t  requires only a three-year  

resid en ce. The M inister could revoke, in his absolute d is ­

c r e tio n , a c e r t if ic a te  without any roferance to the quaai- 

ju d lo la l body referred to  in the Imperial A c t .* 8 ) But the 

Dominion eventually enacted the B ritish  N ation ality  and Statue 

o f Aliena (in  Now Zealand) Act in 1928, repealing the former 

Act arid Its  amendment. Every c e r t if ic a te  of n atu ralisatio n  

granted in other B rltia h  possessions adopting the Imperial A ct, 

la  recognised in New Zealand, while persons naturalised under 

th is  Act sh a ll not oease to be B r itish  su bjects by mere absence 

from the Dominion. I t  is  sp e c ia lly  provided, however, that 

the Act sh a ll not in any manner repeal, lim it  or a f fe c t  the 

provisions o f the immigration Act of 1908 or of other Acts 

r e la tin g  to e le c to ra l righ ts and d istin gu ish in g  between c la sse s  

of B rltia h  subjects in re la tio n  to such r ig h ts . Persons na­

tu ralised  under the former Act may apply fo r  a c e r t if ic a te  

under this A ct. But the holder o f such a c e r t if ic a te  sh a ll

(1 )  van P it t lu a ,  op. c I t . »210 .

( 2 )  i h i d . ,  2 1 2 .



3 3 8 .

continue to have to a l l  intent» and purpose* th* status of a 

natural-born B ritish  su bject In How Zealand and not elsewhere.

The possession of B ritish  n a tio n a lity  in New Zetland again 

does not save the Chinese from being la b e lled  *raoo a lien s'* . 

Their position  Is the same a s , or even worse than, that of 

white a lie n s . The pensions A ct, 1926, excludes Chinese and 

other A s ia tic s , whether naturalised or n ot, or whether B ritish  

subjects by b irth  or n o t, from Its  b e n e fits . And, save with 

the d ire ctio n  in w riting of tho M inister, no fam ily  allowance 

s h e ll be payable to an a lie n  or an A s i a t i c . ^

%T 1

( 1 )  3.8, Family Allowances Act, 1926.



Chapter XXI.

THE UNION OF SOUTH AFRICA

339.

7 1 . The Provincial Laws.»  Law I I I  of 1885 ha» long 

excluded "portone belonging to any of the aboriginal races of  

A » l» ff from acquiring the righto o f c itizen sh ip  in the Trana- 

v a a l. The trad ition s of the country hare been that no "white 

p riv ile  geo' sh a ll bo accorded to the coloured ra ces . Although 

there were no provisions in the Aots o f the province debarring 

the n aturalisation  of Chinese, actu ally  Chinese seldom availed  

themselves of the opportunity. This might have been due part* 

ly  to the exercise of absolute d iscretio n  in granting the ap­

p lic a tio n , and partly  beeause no a lie n  Chlneao were admitted 

under the s t r ic t  immigration laws.

The Cape Colony, under Aot Ho. 2 of 1883. as amended In 

1889, permitted any a lie n  then resid in g  or who might thereafter  

resid e to make app lication  fo r  le tte r s  of n a tu ra lisa tio n , which 

were to be granted by the Governor I f  he thought f i t .  Chinese 

enjoyed the same p riv ile g e  u n til the passing of the Chinese 

Exclusion A ct, 1904, whieh provided that thereafter no c e r t i ­

f ic a te  of n atu ralisation  would be issued to any Chinese on 
. <*>whatever ground. 1 2

(1 )  ordinance Ho. 46 , 1902, "N a tu ra lisa tio n  of A lien s" ,  amended 
py Ordinance No. 11 , 1004.

(2 )  » .  33 , Aot No. 37 , 1904



Under the Act of N atal, Ho. 18 of 1908, only aIlona of 

European birth  or descent may receive naturalleatlon  paper».

The Oienge Fre® State passed an Ordinance in 1903 to provide 

fo r  the n aturalisation  of a lie n s , which has no application  to 

Chineae as they are not allowed to s e t t le  In the S ta te .

7 2 . The * Union n a tio n a l". -  By Act Ho. 4 of 1910, the 

Onion parliament consolidated and amended the laws In force in 

the provinces re la tin g  to the n atu ralisatio n  of a lie n s . In 

1926 i t  adopted tho Imperial le g is la t io n . Any c e r t if ic a te  of 

n a tu ra lisa tio n  granted by the Governments of the United Kingdom 

or the B ritish  possessions la declared to have the same force  

and e ffe c t  as the c o r tif lo a to  granted by the Union Government. 

Subject to  the Law, a naturalised  person is e n tit le d  to a l l  

p o l i t ic a l  and other r ig h ts , powers and p riv ileges to which a 

natural-born B ritish  subject is e n t it le d . But i t  is  a lso  

stip u la ted  that should, by any provisions of any law, a d is ­

t in c tio n  te osde between the r ig h ts , powers or p riv ileg e s  of  

oatural-born  B ritish  subjects and those o f naturalised persons, 

the peraons so  naturalised  s h a ll  be e n tit le d  only to  those 

r ig h ts  expressly conferred.

The Union ifatlon ality  and Flags Act of 1927 createa A fr i -
4

can n a tio n a lity  at distinguished from B r itish  n a tio n a lity .

The fo llow in g persona are Union n a tio n a ls t (1 ) a parson bora 

in  south Africa who la not » prohibited immigrant, (2) a B r i­

t is h  subject who has law fu lly  entered the Union and has been
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there domiciled for * period of two years, (3) a domiciled 

person who has become a naturalised su b je ct, and (4 ) a person 

born outside the Union whose fath er was a Union national at 

the time of such person's b ir th , provided that he would not be 

a prohibited immigrant. The Act beara a s tr ik in g  resemblanoe 

to  the Canadian Nationals Act o f 1921. And a Union n ation al, 

l ik e  a Canadian n a tio n a l, is  not oxompt from the provisions of 

the Immigrants Kegulation Act i f  born outside the Union. The 

only d ifferen ce Is that there are no provisions in the union 

Aot with reg a rd  to the loss o f national statu s through pro­

longed absence. A Union national other than one born in the 

Union remains such as long as he retains his Union dom ioile, 

while a Canadian national by n atu ralisatio n  is  presumed to 

lo se  his Canadian dom icile and hia Canadian c itite n a h lp  i f  he 

resid es outside Canada for one y e a r .* 1 ^

( 1 )  For the importance attaohed to  the new d e fin itio n  of na­
tio n a ls  as a basis of e x tr a te r r ito r ia l le g is la t io n  by the Do­
minions and i t s  use fo r  in tern ation al purposes, see K eith ,
«The co n stitu tio n a l Law o f  the B r itish  Dominions (1 9 3 3 ), 123,
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Chapter X X II . 

BRITISH MAUYA

7 S * n a tu r a l is a t io n  and the C i v i l  s ta tu a  o f  C h in ese . »  

A c co r d in g  t o  the coraroon law  r u le ,  Chinese b orn  in  the a t r a i t s  

S e tt le m e n ts  are  B r i t i s h  s u b je c t s  and those born  in  the s t a te s  

a ro  B r i t i s h  p r o te c te d  p e r s o n s . The n a t u r a l is a t io n  O rd in an ce , 

1S?26, ^  o f  the C olon y  f ix e d  no tim e l im i t  f o r  the p e r io d  o f  

r e s id e n c e  re q u ire d  b e fo r e  n a t u r a l is a t io n .  A n a tu r a lis e d  p e r ­

so n  s h a l l  be deemed a n a tu r a l-b o r n  s u b je c t ,  and s h a l l  be en ­

t i t l e d  w ith in  the C olon y to  a l l  r i g h t s ,  p r iv i l e g e s  and ca p a ­

c i t i e s  o f  a s u b je c t  born w ith in  the C o lon y . The M a tu ra lisa - 

t i o n  Knaotm ent, 1904 , o f  thé F ed era ted  Malay s t a t e s  r e q u ire e  

a r e s id e n c e  o f  n o t le s s  than  f i v e  years in  the S ta te s  b e fo re  

a p e rso n  may p resen t a m em orial p ra y in g  t o  be n a tu r a l is e d .

By a s p e c ia l  p r o v is io n ,  a n a tu r a l-b o r n  s u b je c t  o f  the R u ler  

o f  any o f  the F ed erated  s t a t e s  i s  n ot p e rm itte d  t o  a p p ly  f o r  

n a t u r a l is a t io n  in  a n o th e r  s t a t e .  The p e rso n  s o  n a tu r a lis e d  

s h a l l  be deemed a n a tu ra l-b o rn  s u b je c t  o f  the S u lta n  in  whose 

S ta te  he p re s e n ts  th e  m em oria l, and e n t i t l e d  w ith in  the S ta te  

t o  a l l  the r ig h t s  o f  a n a tu r a l-b o r n  s u b je c t  e x c e p t  th ose  s p e ­

c i a l l y  r e s e r v e d . 1

( 1 )  R e v is in g  Ordinance V I I I  o f  1867 .



The q u e s t io n  a r is in g  from  n a t u r a l is a t io n  or n a t io n a l i t y  

In  B r i t i s h  Malaya i s ,  how ever, n o t  one o f  any h a r r ie r  a g a in s t  

the n a t u r a l is a t io n  o f  a c e r t a in  r a c e , nor o f  any d i f f e r e n t i a ­

t io n  between d i f f e r e n t  c la s s e s  o f  B r i t i s h  s u b je c t s .  The 

p o l i t i c a l  r ig h t s ,  o r  ra th e r  th e  f r a n c h is e ,  g e n e r a l ly  co n se ­

q u e n t ia l  upon c i t i z e n s h i p ,  a re  n ot e x e r c is a b le  by the p eop le  

o f  M alaya. C hinese f o r »  the bu lk  o f  the p o p u la t io n . They 

b r in g  t h e i r  own t r a d i t i o n s ,  manners and cu stom s. in  o rd er  

t o  cause no in ju s t i c e  o r  o p p re s s io n  t o  th e  a l ie n s  who were 

e s t a b l i s h e d  in  the B r i t i s h  t e r r i t o r y  b e fo r e  B r it is h  ru le  began , 

th e  q u e s t io n  whioh a r is e s  I s ,  t o  whst e x te n t  the law  o f  England 

sh o u ld  be m o d ifie d  In  I t s  a p p l ie s t I o n  t o  the a l ie n  ra ce s  under 

l t e  a d m in is t r a t io n . or, in  o th e r  w ords, how fa r  are  C hinese 

law s and custom s c o n tra ry  o r  unknown t o  the lawa o f  the land  

r e c o g n is e d  in  d e term in in g  the c i v i l  s ta tu s  o f  C h inese? In 

t h is  c a s e ,  C hinese are c lo th e d  w ith  a s p e c ia l  p e rso n a l s ta tu s  

and p e rso n a l la w . Mo d i s t i n c t i o n  is  made betw een C hinese 

w hether S ta te s -b o r n , s t r a i t a - b o r a  or  a l i e n s .  But the p r a c ­

t i c e  in  the C olon y  and the S ta te s  has been d i f f e r e n t .

7 4 , The M o d if ic a t io n  o f  E n g lish  Law in  i t s  A p p lic a t io n  

Chin ese  Peraona. -  The law o f  England was in trod u ced  in t o  

Penang by the C harter o f  1 B 2 6 ^  whieh o rd a in ed  th a t  the " r e ­

l i g i o n  manners and eustoma o f  the in h a b ita n t« "  sh ou ld  be r e s ­

p e c te d  in  a d m in is te r in g  th e  la w . in  e a r ly  o a s e s ,  j u d i c i a l  1

(1 )  T e r r e l l ,  Malayan Bagla 1st io n  and i t s  yut.ure (1 9 5 2 ) , 23 , 2 4 .



d e o is io n s  war« baaed on the p r o v is io n *  f o r  in d u lg en ce  and p ro ­

t e c t i o n  con ta in ed  in  the C h a rter . But t h e ir  e x te n t  n ot hav­

in g  been d e a r l y  d e f in e d , the a p D lle a t io n  o f  the p r in c ip le  

v a r ie d .  In  two in h e r ita n c e  c a s e s , an ad op ted  non and daugh­

t e r  o f  an in t e s t a t e  C h in e*« were p r e fe r r e d  to  the la w fu l 

n ep h ew .^  The Judges saw no o b je c t io n  In a ease  c o n ce rn in g  

C h in ese  t o  the m in g lin g  o f  the custom  o f  a d o p t io n  w ith  the 

E n g lish  laws o f  in h e r it a n c e . The r u l in g  waa n o t  fo l lo w e d ,  

h ow ever, in  the oase  o f  Weh A lla n s  (1 6 5 8 ) , in  wnieh ad m in is­

t r a t i o n  was re fu s e d  t o  an adopted  daughter in  fa v o u r  o f  c o l ­

l a t e r a l  next o f  k in . This was d ec id ed  in  ig n ora n ce  o f  the

p re v io u s  d e c i s io n s ,  but i t  became s e t t l e d  law a f t e r  the case
(8 )o f  Hegina v .  W Ilia n s , where the Court c o n s id e re d  th a t m odi­

f i c a t i o n  auoh as w ould s o  fu n d a m en ta lly  a l t e r  the E n g lish  law 

o f  in h e r ita n c e  as t o  adm it ad op ted  c h i ld r e n  as o b je c t s  o f  

s u c c e s s io n ,  co u ld  n ot be made. s i r  Benson w axw ell adm itted  

th a t  i t  migSht p o s s ib ly  happen th a t  h a rd sh ip  would som etim es 

be the con sequ en ce  o f  "th u s i n f l e x i b l y  a p p ly in g  our laws t o  

nam a l ie n  to  us n ot on ly  in  ra ee  and r e l i g i o n  but In  a l l  o th e r  

h a b it s  and d om estic  i n s t i t u t i o n * . ’' But th is  was a q u e s t io n  

f o r  the l e g i s l a t u r e ,  and n ot f o r  the iienoh. Judges and 

la w y e rs , he rem arked, m ight le g i t im a t e ly  g iv e  I t  f u l l  e o n s id e r a -  

t i o n  in  a p p ly in g  the known and ea fcab llah ed  p r in c ip le s  o f  law 1 2

(1 )  the G oods„Q f A bd u llah  (1 8 3 S ), Wood«*
( ) ,  X l l  * n , r e _ S h e j  kQPft*»■ S f U * ?  ( 1 8 4 3 ) ,

( 2 ) (1 8 5 8 )*  3 Kyshe 16 .
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t o  a new s ta te  o f  f a c t s }  but i f  t h w c  p r in c ip le #  were to  be 

d ep arted  from  or "m o d if ie d * , i t  c o u ld  not oe done by those 

who## w hole and » o le  d u ty  waa to  a d m in is te r  the law ee i t  

e t o o d .  This r u l in g  has been g e n e r a l ly  f o l l o w e d , ^  and i t  

became the e s ta b l is h e d  r u le  in  th e  C olony th at the s ta tu s  o f  

an ad opted  c h i l d ,  be in g  unknown t o  the law o f  England u n t i l

1 9 2 0 , sh ou ld  have no l e g a l  e f f e c t s  as regards t ra n s a c t io n s  in
(2 )

E ngland.

The v a l i d i t y  o f  C hinese m arriages la  r e co g n is e d  by the 

C ourts o f  the C olony f o r  the purposes o f  s u c c e s s io n  and l e g i ­

t im a cy .^ 3  ̂ The q u e s t io n  1« one o f  th e  h ig h e s t  im portance t o  

the C h in ese , a g re a t  many o f  whom are  n a tu ra l-b o rn  B r it le h  

s u b je c t s  and who have been brou gh t up in  th e  r e l i g i o n ,  usage 

and custom s o f  t h e ir  p a re n ts . i f  the m arriages o f  t h e ir  

p a ren ts  are  n ot v a l id ,  they are  i l l e g i t i m a t e  and con seq u en t­

l y  in  the even t o f  t h e ir  p a ren ts  d y in g  in t e s t a t e ,  have no 

r i ^ i t  o f  s u c c e s s io n  t o  t h e i r  e s t a t e s  and e f f e c t s .  B ut the 

a l le g e d  C hinese custom « o f  m ales in h e r it in g  t o  the e x c lu s io n  

o f  fem a les  (w hich i s  now o b s o l e t e ) ,  o r  o f  I l l e g i t im a t e  c h i l ­

d ren  be in g  g iv en  a share in  the e s ta te  o f  t h e ir  deceased  

f a t h e r ,  were n ot r e c o g n is e d .*** Hor d id  th e  C ourt th in k  i t  1 2 3 4

( 1 )  B .g > > Khoo l 'ia n g  Be# v .  Tan Beng Quat (1 8 7 7 ) , 1 Kyshe 413 .

(2 )  Qoh Tat in g  v .  Ooh Eng Loon (1 9 1 0 ) , 18 S . a . t . h .  18 .

(3 )  nhoo Ang Chce v .  Heo Chan Hao (1 9 0 8 ) , 1R 3 .8 .L .R .  120 .

( 4 )  T.ae Jeo Meo v .  Lee Eng auee (1 8 8 7 ) , 4 Kyshe 386 .
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<J«SI r a t l e  t o  r e c o g n is e  the custom  th a t  le g i t im a t io n  o f  n n s -  

tu r e l  son  should be o f f e c t e d  by r e c o g n it io n  and w ith ou t regard  

t o  the s ta tu s  o f  the m other. ( 1 )  The r e c o g n it io n  o f  one custom  

does n ot mean that every  custom  w hich is  p rov ed  t o  be r e e o g -  

n ico d  by Chines© in  China beco&CB p a rt  o f  the law o f  the C o lo ­

n y . The P rivy  C ou n cil upheld  a d e c i s io n  which fou n d  th a t

th e re  were no grounds w hich w ould j u s t i f y  eueh a m o d if ic a t io n  

o f  s n g l le h  law as t o  t r e a t  an i l l e g i t im a t e  natural aon as l e ­

g it im a te d  by the mere f a c t  o f  subsequent r e c o g n i t io n .  '’ L e g i­

t im a tio n  o f  a c h i l l ,  wnoae p aren ts  are not husband and w i f e ,  

i s  u n k n o w n  and repugnant to  the common law o f  E n g lan d ," r u le d  

t h e i r  L o rd sh ip s , "'and no h a rd sh ip  much le s s  in ju s t i c e  o r  op ­

p r e s s io n  need r e s u lt  from  a r e fu s a l  t o  adm it a m o d if ic a t io n  

in  t h is  r e s p e c t  o f  the E n g lish  law in  i t s  a p p l i c a t io n  t o  G h l-

neae »

7 8 . The "M alayan n a t io n a l i t y "  and the Common Law o f  the 

fe d e r a te d  Malay S t a t e s . -  There were two enactm ents in  the 

fe d e r a te d  S ta te s  w h ich  la id  down r u le s  t o  be o la o rv e d  by the 

Courts in  a d ju d ic a t in g  upon m atters  a f f e c t i n g  the s ta tu e  o f  

C h in e se . The Perak Order in  C o u n cil o f  1883 a cco rd e d  r e c o g ­

n i t i o n  to  “ c e r t a in  n a t io n a l la v a  and custom s o f  the Smplre o f  

China re g a rd in g  m arriage a d o p t io n  and In h e r ita n ce  * as law and 1 2

( 1 )  Re Ktooo Thsan T a k f  S e tt le m e n ts  (1 9 2 8 ) , S .S .L .K . 178 .

( 2 )  Khoo H ool Leong v .  Khoo Chong Yook (1 8 9 0 ) A .C . 3 4 6 .



»47.

e n fo r c e a b le  by  the c o u r t «  o f  the S ta te  o f  P orak . The S e c r e ­

t a r y  f o r  Chinese A f f a i r s  Enactm ent, 1899 , w h ich  was law In each  

o f  the fo u r  S ta te s  form in g  the F e d e r a t io n , p rov id ed  th a t , aa 

f a r  as lo c a l  c ircu m sta n ces  and ju s t i c e  and e q u ity  a l lo w , the 

S e c r e ta r y  a h a ll  pay re g a rd  t o  the "known la v a  and cuatotsa o f  

the C h in e s e " , and the C ourt may r e f e r  q u e s t io n s  on Chinese 

custom s to  the 3 o e r o ta r y  f o r  in q u iry  and r e p o r t .  The o rd e r  

d id  n ot ex o lu d e  from  i t s  o p e r a t io n  that s e c t io n  o f  tho Chinese 

eoomunifcy w h ich  c o n s ta te d  o f  S t ia i t a -b o r n  C h in ese . Though 

under the terms o f  the Enactment the S e c r e ta r y  had J u r is d ic t i o n  

o n ly  o v e r  persons o f  "C h in ese net t o n a l i t y " , ^* 1  ̂ in  p r a o t lc e  he 

d id  n o t  as a ru le  in q u ir e ,  in  d e term in in g  the s ta tu s  o f  C hi­

n e s e ! w hether the p a r t ie s  were s t r a i t s - b o r n  o r  s ta t e e -b o r n  o r  

C h in ea e -h orn  i f  they  appeared  t o  be C h in ese . S im i la r ly ,  the 

C ou rt had n ev er  r e fu s e d  t o  r e c o g n is e  C hinese custom s on the 

ground th a t C hinese n a t io n a l i t y  is  a c o n d i t i o n  o f  suoh r e c o g ­

n i t i o n .  The common la v  in  th o  F ed era ted  Malay S ta te *  in  the 

se n se  o f  custom s J u d ic ia l ly  r e c o g n is e d  does  n ot d is t in g u is h

betw een p erson s  o f  C h inese n a t i o n a l i t y  and o th e r  persons o f
( 2 )

th e  C hinese r a c e . '

( 1 )  The Enactment was amended I n  1926 , th e  words ’’ C hinese na­
t i o n a l i t y "  b e in g  re p e a le d  and the words "C h ine*# r a c e ” s u b s t i ­
t u t e d .

( 8 ) W U ltley , J .C . .  In Y.D Than T h » lr  v .  lot g a a ^ M  (1 9 1 »), 
The d e c is io n  o f  the C ourt o f  F i r s t  in s ta n ce1 K .K .S . » 6 3 . t w  u e c is x o n  o r  tne courts or F ir s t  in s ta n ce  

th a t  n e ith e r  the Order nor th e  Enactment c o u ld  be a p p lie d  in  
the co se  because the p a r t ie s  were n ot o f  C h inese n a t i o n a l i t y ,  
« a s  r e v e rs e d .



The q u e s t io n  w hether th ere  is  a Malayan n a t i o n a l i t y ,  or  

r a th e r  a F ederated  Malay s ta te s  n a t i o n a l i t y ,  ie  n e c e s s a r i ly  

answ ered in  the n e g a t iv e .  There i s  no nron leipa l law o f  na­

t i o n a l i t y  in  the S t a t e s . A cco rd in g  t o  p r in c ip le s  o f  law , any 

peraon  born  in  the S ta te s  ie  a s u b je c t  o f  the R u le r  o f  the 

S ta te  co n ce rn e d . Each S ta te  is an independent s o v e r e ig n  

S t a t e ,  and the T rea ty  o f  F e d e ra tio n  o f  1695 had n o t  c u r t a i le d  

any power o f  the R u lers  o r  a l t e r e d  t h e i r  e x i s t in g  r e la t i o n s .  

The c o n te n t io n  that by re a e o n  o f  h is  b i r t h  in  on© o f  the 

F e d e ra te d  S ta tes  a p erson  a c q u ir e s  what is  o a l le d  "P .M .S . 

n a t i o n a l i t y ” , has been  r e j e c t e d . (1 )  A p erson  corn  In any o f  

the S ta te s  ia  a n a tu r a l-b o r n  s u b je c t  o f  a s t a t e  in  which he 

wae o o rn , and n ot a s u b je c t  o f  each o f  the o th e r  S t a t e s .  Nor 

i t  he a s u b je c t  o f  the F e d e r a t io n . This would in deed  be im­

p o s s i b l e ,  beoause he would then become the s u b je c t  o f  fo u r  

s u lta n a , w hich ia  repugnant t o  tne c o n c e p t io n  o f  e o v e r e lg n ty . 

The p r o v is io n  in  the N a tu r a lis a t io n  Enactment o f  1904 th a t  a 

n a tu r a l-b o r n  s u b je c t  o f  the R u ler o f  one o f  the F ed erated  

S ta te s  i s  not a llow ed  t o  a p p ly  f o r  n a t u r a l is a t io n  in  a n o th e r , 

doe*  n o t  im ply th a t  he p o s s e s s e s  F e d e ra l n a t i o n a l i t y .  I t  Is  

in te r p r e t e d  by  th e  C ourt as o n ly  in ten d ed  t o  d is co u ra g e  the 

a c q u i s i t i o n  o f  d u a l n a t i o n a l i t y  in  the F ederated  S ta te «  and to

prevent the s u b je c t  o f  one s t a t e  from  being  n a tu r a lis e d  In
(£ }

a n o th e r  S ta te .  1 2

346.

(1 )  a .  c a in » _ g g g  »• w > u .  p . „ . 3 . 8 n .

( 2 )  p er  S lp h in s to n e , C .J . ,  i b i d .
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The le r a k  Ordei’ in  C ou n cil was re p e a le d  in  1929 by tho 

passing o f  the D iatrifcutlon Knaotiaent w hich ad opts the p r in ­

c i p l e  o f  the Stra it9  S ettlem en ts  law in  the d i s t r ib u t i o n  of  

tho e s ta te  o f  an I n te s ta te  Chlne& o, The S e c r e ta r y  f o r  C h i­

nese  Affairs Aet was a ls o  a b rid g ed  in  1932. The tendency in 

other S ta te s  «earns a lto  t o  adopt tho "recognised system" of 

law o f  the Colony rather then t o  a s c e r t a in  fx-osa China what 

the p re s e n t  law la  on the s u b je c t  when e n a c t in g  the lo ca l  

la w .» 1»

( 1 )  Terrell* op* e l t . ,  7o* 71«
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C h a p t e r  X X III .

SIAW

7 6 . rhe Importune# o f  the ^ u ja t lo n  o f  N a t io n a l ity  and 

the Earl;»' P r a c t i c e . -  In view  o f  the o x io t e n c c  o f  the system  

o f  e x t r a t e r r i t o r i a l i t y  la  Siam , tho q u e s t io n  o f  n a t i o n a l i t y ,  

th a t  w h ich  lin k s  an in d iv id u a l  w ith  h is  c o u n tr y , has ranch 

p j a e t i c a l  va lue in  d eterra in ln g  tho le g a l  p o s i t io n  o f  an a l i e n .  

The n a t io n a ls  o f  t r e a ty  Power« t o  whom 31am haa su rren d ered  

th e  c a p it u la t io n s  are  exempt from  l o c a l  ju r i s d i c t i o n ,  w h ile ,  

s in c e  th is  i*  n o t  the in h e re n t r l $ i t  o f  an a l ie n  o f  any o th e r  

n a t i o n a l i t y  than th ose  e x ce p te d  by  t r e a t y ,  the n a t io n a ls  o f  

o th e r  Powers w h ich  made no su ch  t r e a t i s e  w ith  Slam are under 

the o rd in a ry  laws and ju r i s d i c t i o n  o f  the c o u n tr y . The s ta tu s  

o f  a l ie n s  in  Siam th e r e fo r e  v a r ie s  f r o a  a b s o lu te  e x t r a t e r r i ­

t o r i a l i t y  to  v i r t u a l  a s s im i la t io n  w ith  that o f  Siam ese sub­

j e c t s ,  a c c o rd in g  to  the fa c t s  that determ ine t h e ir  a l l e g ia n c e ,  

y a r io u e  problem s p re se n t  them selves as to  the p r in c ip le  d e ­

c i d i n g  Siamoeo n a t io n a l i t y  and a l ie n a g e .  Does b i r t h  in  Slam 

c o n fe r  n a tiv e  n a t io n a l i t y  on r e s id e n t  a l ie n s  o f  b o th  European 

end A s ia t i c  o r ig in ?  S h a l l  Jus sa n g u in is  n a t i o n a l i t y  o f  

f o r e ig n  fa th e r s  who s e t t l e  perm anently  in  Siam co n t in u e  t o  the 

second and th ir d  g e n e ra tio n s  ? what i s  tho s ta tu s  o f  S iam ese 

woman m arrying a l ie n  husbands, and a l i e n  women m arrying Siam ese,



and o f  th ese  women a» widow* and d iv o r c e d  w ives? Those and 

ofther in c id e n ta l  q u e s t io n s  are  ao in to r e n t in g  a* they a re  Im­

p o r ta n t  •

Siam had no law on n a t i o n a l i t y  b e fo r e  1013, and the Law 

o f  th a t  y ea r  la a d ep a rtu re  in  many r e s p e c ts  from  h er form er 

p r a c t i c e .  The Io n s  e s t a b l is h e d  r u le  was th a t a l l  A s ia t ic *  

r e s id e n t  in  ¡Siam were c o n s id e r e d , u n t i l  the c o n tr a r y  was shown, 

as Siam ese s u b je c t s  and amenablo to  l o c a l  lawa and ju r i a d i c -  

t i o n .  On tho o th o r  hand, a l l  in d iv id u a ls  o f  European o r ig in  

o r  ra ce  were c o n s id e r e d  aa a l i e n s ,  even i f  t h e i r  fa m ily  had

boon  e s ta b l is h e d  on Siam ese s o i l  f o r  s e v e r a l  g e n e r a t io n s . ^ *
Mil I t 'J i. ■ ' ?*•:*..v'A jL£Af$ dO " t '

According to L eher, the word nationality in Siam ese la  e x p r e s s ­

ed  by the phrase "under the dependence o f " ;  from  th ia  p o in t
i

o f  v i e «  a l l  the in h a b ita n ts  o f  the Kingdom are under the d e ­

pendence o f  the Government e x c e p t  where o th erw ise  p rov id ed  by 

a t r e a t y .  A l l  f o r e ig n e r s  n o t  b e in g  n a t io n a ls  o f  a t r e a ty  

pow er, and in  p a r t ic u la r  a l l  A s i a t i c s ,  as aoon a* th ey  a e t  

f o o t  in  Siam, a re  c o n s id e r e d  as S iam ese, o r  a t  le a s t  as b e in g  

under the dependence o f  Siam . In  a more l im ite d  s e n s e , na­

t i o n a l i t y  con n otes  th a t  o n ly  persona o f  the 3 lam eso race  w i l l  

be c o n s id e r e d  as S iam ese. T his i s  n ot a f f e c t e d  by the f a c t  

c f  r e s id e n c e , and they rem ain Siam ese in  the eyes  o f  t h e ir  

Government oven i f  th e y  r e s id e  in  a f o r e ig n  o o u n tr y , w h ile  the

c«<4aux "Condition Juridique dos étrangers au Siam : II. 
e s t  étrange*1■?*, J » 1 » » 1906 , 6C7.
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Government o l a i - s  no r ig h t  ov er  a Chine«»«* o r  o th e r  A s ia t i c  p e r ­

son  even i f  born in

T his b e in g  e o , the q u a li ty  o f  w h ite  p e o p le  had never been 

d isp u te d  by S ia n , who n ever c la im ed  any rijsftte o f  J u r is d ic t io n  

o v e r  them. C o n f l i c t s  o f t e n  a ro s e  on the su b ject , o f  the n a ­

t i o n a l i t y  o f  A s ia t ic s  n o t  n a t iv e s  o f  S ia n . Tha p o s i t io n  was 

a l s o  u n c le a r  c o n c e rn in g  th ose  in d iv id u a ls  who had l e f t  t h e ir  

co u n try  o f  o r ig in  and e s ta b l is h e d  them selves in  Siam b e fo re  

t h e i r  co u n try  had become a Ku rope an p o s s e s s io n  o r  p r o t e c t o r a t e .  

The soufceat c o n f l i c t  was th a t w hich a rose  o v e r  C hinese and 

o th e r  A s ia t ic s  p rov id ed  w ith  c e r t i f i c a t e s  o f  p r o t e c t io n  but 

whone o r ig in  and q u a l i t y  aa European s u b je c t s  remained d ou b t­

f u l .  c o n tro v e r s y  was p a r t i c u la r ly  g roa t  w ith  England and
" • ’* ! * ' * • ’ ’ \ 

F ra n ce , by rea son  o r  the la r g e  numbers o f  r e s a o r t is s s n t s  from

th e se  n a tio n s  in  Siam, and t h e ir  p e c u l ia r  s i t u a t io n  in  h av in g  

Slam as a f r o n t i e r  s ta te *  In c id e n ts  had o ccu rre d  ou t o f  the 

c o n f l i c t .  The q u e s t io n  was then r e g u la te d , w ith  England by 

the C onvention  o f  29 November, 1899 , and w ith  France by the 

C on ven tion  o f  13 F eb ru a ry , 1904, w h ich , how ever, c o n s t i t u t e d  

two d i f f e r e n t  systom a in  the m atter o f  S iam ese n a t i o n a l i t y . ^  1

( 1 )  beHr» La N a tio n a lity  dans l e s  p rtn o lp a u x  g ta te  (1 9 0 9 ) ,
18©.

<*> ¿ o b a l l o s ,  La. H *U 9 n *U te  au p o in t  de vue de la  L e g is la t io n  
ftompareo (1 9 1 4 ) , I ,  6 0 8 .



77 * ±hg-A nglo-Slttmoso and Pra no o - s  Isa a cs  I ja t lo n a l lt y  

A greem en ts. -  The A nglo -s iaraeso  Agreem ent o f  1 8 9 9 ^  d e f in in g  

th e  p o s i t io n  o f  B r i t i s h  s u b je c t s  r e s id e n t  in  Siam , s t ip u la t e s  

th a t a l l  B r i t i s h  n a tu r a l-b o r n  or  n a tu r a lis e d  s u b ja o ts  n o t  o f  

A s ia t io  o r i g i n ,  t h e ir  c h i ld r e n  and g ra n d o h ild ro n  born in  Siam , 

s h a l l  e n jo y  the s ta tu s  o f  B r i t i s h  s u b je c t s .  The g ro a t  ¿ra n d - 

c h ild r e n  and i l l e g i t i m a t e  d escen d an ts have n ot such  r ig h t  and 

co n se q u e n t ly  are Siam ese s u b je c t s .  Parsons o f  A s ia t i c  d e s c e n t , 

born  w ith in  tho B r i t i s h  dom in ions or n a tu r a lis e d  in  the U nited 

Kingdom or  born  in  tho t e r r i t o r y  o f  Indian S ta te s  under B r i t i s h  

s u z e r a in ty , and t h e ir  c h i ld r e n  to rn  in  Slam , e n jo y  the r ig h t  

o f  B r i t i s h  p r o t e c t i o n . ^  * The g ra n d ch ild re n  a re  Slam oso sub­

j e c t s .  The n a tiv e *  o f  Upper Burma and o f  the B r i t i s h  Shan 

S ta te s  d o a ie i l e d  in  Siam b e fo re  1 January, 1888 (th e  d a te  o f  

the an n exa tion  o f  these t e r r i t o r i e s  t o  Great B r it a in )  r e ta in e d  

Siam ese n a t i o n a l i t y .

The Agreement remains in  f o r c e  to -d a y  a n i the p r o v is io n s  

r e la t in g  to  p erson s o f  A s ia t i c  d e sce n t have been exten d ed  t o  

o th e r  persons who e n jo y  B r i t i s h  p r o t e c t io n  by v ir tu e  o f  b e in g  

c i t i z e n s  ot o r  .ora  in  B r i t i s h  p r o t e c t o r a t e s  o r  t e r r i t o r i e s

under B ritish  mandate, and t o  the children o f  such persons. 1 2 3(3 )

(1 )  B r i t i s h  and Fore t o  S ta te  pap e r s , 9 1 , 10 1 .

(2 )  i t  i s  t o  bs n otod  th a t  A s ia t i c  p erson s  n a tu r a lis e d  in  a
j r i t i s h  C olony and t h e i i  c h ild r e n  born in  Siam ara not B r i t i s h
s u b j e c t s .

( 3 )  A r t i c l e  V I, General T re s ty  o f  14 J u ly , 1926 , League o f  
R a tion s  T rea ty  S e r ie s ,  6 5 , 57 .
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Apparently c e r t a in  c a te g o r ie *  o f  th e « «  person* a re  n ot B r i t i s h  

s u b je c t s  a lth ou g h  they e n jo y  B r i t i s h  p r o t e c t io n .  They are, 
how ever, ex clu d ed  from  Siam ese n a t i o n a l i t y .

The French T r e a t y ^  ha* d i f f e r e n t  r u l e s .  Under Prenoh 

l e g i s l a t i o n ,  th ree  c a t é g o r is a  o f  r e s s o r t is s a n t e  are  d i s t i n ­

g u is h e d . French c i t i z e n s h i p  i*  c o n fe r re d  on any person  boro  

in  F rance and c e r t a in  C o lo n ie s .  Persona born in  a French  

A s ia t i c  C olon y , o f  A s ia t i c  d e s c e n t , a re  F rench  s u b je o t a ,  w h ile  

the su b je ct .»  o f  c o u n tr ie s  under her p r o t e c t io n  are  French p ro - 

tft/ree. D is t in c t io n  is  a l s o  made between A s ia t ic  and non -

A s ia t i c  French s u b je c t s  and p r o t é g é s .  They both  may a c q u ir e  

th e  q u a l i t y  o f  French c l t l a o n  by fu r t h e r  n a t u r a l is a t io n ,  and 

t h e r e fo r e  th a t  ca te g o ry  o f  French r e s s o r t is s a n t »  may a ls o  com­

p r is e  p orton s o f  d i f f e r e n t  r a c i a l  o r ig in  tu t  w ith  equ a l r i g h t s .  

A» regard a  French  c i t ia e n a ,  the C on ven tion  la  » i l e n t .  I t  

f o l lo w s  th at n o th in g  has been changed in  the p r a c t ic e  th at has 

s in c e  been e s ta b l is h e d . They a h a l l  p re se rv e  i n d t f i n i t e l y  

from  one g e n e ra t io n  t o  a n o th e r , ju r e  a a n g u ln lc , the French 

n a t i o n a l i t y .  P ortons o f  A s ia t i c  o r ig in  born in  t e r r i t o r i e s  

under Prenoh dom in ion  or  in  c o u n tr ie s  p r o te c te d  by  F ra n ce , and 

t h e i r  c h i ld r e n ,  a re  a cco rd e d  French s t a t u s .  The n a t i o n a l i t y  

doe® n ot descend t o  th e  g r a n d c h ild re n . The n a t iv e s  o f  a 

t e r r i t o r y  who f i x e d  t h e i r  r e s id e n c e  in  Siam b e fo r e  auch t e r r i ­

to ry  was p la ce d  under French  r u le  o r  p r o t e c t io n ,  a re  n o t  p ro ­

t e c t e d  by France* T h is w i l l  exclu d e  p erson s who cause from  1

( 1 )  s t a t e  P aper«, 9 7 , 96 1 .



Cochin-China b e fo r e  1658, from  Cambodia, b e fo r e  1863, from  Anna» 

and Tonkin b e fo re  1664 , from  baos b e fo re  18V5, anti from  Kwang- 

Chow-Won b e fo r e

The A nglo-S iam eae C onven tion  declartieá thnt w ives and

widows o f  B r i t i s h  persone aro e n t i t l e d  to  B r i t i s h  p r o t e c t io n .

bo c la u s e  o f  th is  kind was in tro d u ce d  in t o  th a t  betw een Trance

and Siam» The two Governments uppeured t o  be in  a a co rd  on

the p o in t  th at the w ife  fo l lo w s  the c o n d i t io n  o f  tho husband,

but the p o s i t io n  reiaalned u n ce r ta in  ao to  widows and d iv o rce d

w iv e s , -  ao numerous in  a c o u n try  where the bonds o f  m arriage

tended  to  be very  much lo o s e n e d . i t  was a la o  c o m p lic a te d  by

p r a c t i c a l  d i f f i c u l t i e s  in  e s t a b l i s h in g  the e x is t e n c e  and

natu re  o f  th o  u n ion , the m arriage never b e in g  o o r t l f i e d  by

w r i t in g ,  and l o c a l  laws d is t in g u is h in g  two c a t e g o r ie s  o f  spou se

h a v in g  d i f f e r e n t  r i g h t s .  There seems no d o u b t, how ever, th a t

a m arried  woman when on ce  widowed rn i^ it renounce the s ta tu s  o f

h e r  husband by a s im p le  d e c la r a t io n  and resume h er  n a t io n a l i t y

o f  o r i g i n .  I t  was a la o  ad m itted  th a t  a European woman, sw rry -
( 2 )ln ¿  a flam es© , w ould take tho n a t io n a l i t y  o f  the husband. ' 

in  ca s e  o f  doubt as to  tlx© r ig h t  o f  p r o t e c t io n  or  the n a t io n ­

a l i t y  o f  the person  co n ce rn e d , the S n g lis h  C onven tion  p rov id ed  

f o r  a J o in t  in q u iry  by  th e  c o n t r a c t in g  p a r t i e s .  The French 

T re a ty  con ta in ed  no such c la u s e .  In ca se  o f  d is p u t e ,  the d e -
(3 )

c i s i ó n  se«ma to  r e s t  w ith  the Prenoh co n s u la r  a u th o r i ty .  1 2

(1 )  lie g e le p e b g e r , o p . c l t . ,  48 .

( 2 )  L e h r ,  op* p i t »

fS )  Padeiiv - on . s i t  • - T on .



s s e .

7 6 . The Nation*« l i t y  La* Pi* 19X3. «  Thu s u b je c t  i s  f u r ­

th e r  c l a r i f i e d  and auppiem entod by the N a tio n a lity  L a * ^  o f  

10 A p r i l ,  1913, w hich 1« i*o* in  f o r c e .  The law r e c o g n is e s  as 

Siam ese e v e ry  p erson  who is  born t o  a Plainest fa th e r  on Siam ese 

t e r r i t o r y  or  a b ro a d , o r  «v e ry  p erson  whoso mother is  ¡»lam es« 

ana fa t h e r  i s  unknown, or every  parson  born  on Siam ese t e r r i ­

t o r y .  An a l ie n  may a c q u ir e  Siam ese n a t io n a l i t y  by n a tu r a lis e *  

t io n  o r  b y  m arriage t o  a tiem eso  husband. k Siam ese woman 

who m arries  an a l ie n  a l s o  lo s e s  her Siam ese n a t io n a l i t y  I f ,  by 

the law o f  h er husband, she a c q u ire s  h ie  n a t i o n a l i t y .  bu t 

she resum es Siamese n a t io n a l i t y  on tne d i s s o lu t io n  o f  auen 

m a rria g e . As a con seq u en ce , the Siam ese w ife  or a B r i t i s h  

e u b jo c t  Stay p ossess  d u a l n a t i o n a l i t y ,  l o r  under B r i t i s h  law 

an a l i e n  woman who has by marrlagebecoEie a B r i t i s h  s u b je c t  s h a l l

n ot by re a so n  on ly  o f  the death  o f  h er  husband o r  th e  d ia s o lu -
( 2 )tion  o f  her marriage cease to  be a B ritish  su b ject.

A Siam ese cannot be n atu isliced  in  a foreign  oountry un­

less  he has obtained the sanction of his Government. His 

wife and children sh a ll reta in  Siamese n atio n a lity  unless by 

the law o f  the n aturalisin g State the n a tio n a lity  ha acquires  

catenas to  them.

•The ju s  s o l i  p r in c ip le  is  n a tu r a lly  s u b je c t  t o  the p r o v i ­

s io n s  o f  in te r n a t io n a l  agreem ents w hich  slam  has undertaken

(1 )  S ta te  P apers, lo g , 685.

(2 )  s .  1 1 . B r ltU h  X .U o n .U ty  .a d  S U tu . o f A l l « .  A ct, m 4 .
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to  o b s e r v e . Thus A s ia t i c  persona born  or n a tu ra lis e d ^ * *  in  

B r i t i s h  o r  I .a r .oh  poor.ossion s w i l l  ku©p th e ir  n a t i o n a l i t y  to  

the secon d  g e n e ra t io n . a.  t o  C h in ese , the c o e x i s t e n c e  in  

the "lu iaese lav/ o f  Jua s o l i  and Jua sa n g u in is  g iv e s  r i s e  to  

aany ca s e s  o f  du a l n a t i o n a l i t y .  The ch ines©  ¿J a t io n a lity  Lai/8* 

o f  1909 b e in g  p u re ly  ju r e  s a n g u in is . a c h i ld  born  t o  a C hinese 

f a t h e r ,  w hatever the l o c a l i t y  n ig h t  ¡ a ,  wao co n s id e re d  ch in os© . 

Po p r o v is io n s  i o r  th e  r e p u d ia t io n  o f  S iam ese x in t io n a lity  by 

su ch  c h ild r e n  b e in g  mad©, the p o s i t io n  lias reached  a d e a d - lo c k . 

■The d i f f i c u l t y  i s  a g g ra v a ted  by th© number o f  C hinese s o  a f ­

f e c t e d  and the o b s t in a cy  o f  the Siam ese Government in  e n f o r c ­

in g  the p o l i c y  o f  a s s im i la t io n  w ith  r e s p e c t  to  these  p e rs o n s . 

Tbo N a t io n a l it y  c o n v e n t io n  o f  1 0 30<3) h a v in g  f a l l w i  to  d e a l 

a d e q u a te ly  w ith  toe  c o n f l i c t  o f  the two op p osin g  p r in c i p le s ,  

i t  la  h ig h ly  e x p e d ie n t th a t  th e  q u e s t io n  shou ld  bo s e t t l e d  by 

& b i l a t e r a l  a^ & oroent.

A n a t u r a l is a t io n  Law(4 j  wa« p a «»0a on 18 May, 1011 • The 

c o w iit io n e  r e q u ir e d  f o r  n a t u r a l is a t io n  a rc  th a t toe  a p p l io a a t

A lthough a c c o r d in g  t o  the terms o f  th© Agreeirent o o l o n l a l l y  
n a tu r a lis e d  person* o f  A s ia t ic  o r ig in  d© n o t  e n jo y  B r i t i s h  
s ta tu e  in  Siam , the O rders in  C o u n cil hsve s in c e  t r e a te d  them 
as » B r it is h  s u b je c t s " .  see  I n f r a .

(8 )  C f . ¿asarAfifla .j fg y y p » l - g f__in tern *tlon r. I Lav;. 1010 , 4 0 4 . i t  
was r e -e n a ct« '*  on 3 re b ru a ry , 1539: s o «  J . i . . 1539 , 8 1 4 .

(3 )  Cf .  A . J . .  XXIV (1 0 3 0 ) ,  450 .

(4 )  .sta te  T ap ers . 10G, 7 9 3 .
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must be o f  f u l l  age and have r e s id e d  in  Slam f o r  n ot le s e  than 

f i v e  y e a r « .  He must be a person  o f  good o h a ra c te r  and In 

p o s s e s s io n  o f  s u f f i c i e n t  means o f  s u p p o r t . The n a tu r a lis e d  

p erson  s h a l l  a cq u ire  a l l  r ig h t s  and be s u b je o t  to  a l l  o b l ig a ­

t io n s  a tten d a n t upon the s ta tu s  o f  a Siam ese s u b je c t ,  w hich 

a l s o  ex te n d  as o f  r l ^ i t  t o  h ie  w ife  and m inor o h i ld r e n .  Such 

m inor c h ild r e n  may re p u d ia te  Siam ese n a t i o n a l i t y  and resume 

t h e ir  form er n a t io n a l i t y  by making a d e c la r a t io n  o f  a lie n a g e  

on a t t a in in g  f u l l  a g e , w h ile  th e ir  m ajor b r o th e r s  d e s i r in g  to  

a c q u ir e  the Siam ese n a t i o n a l i t y  o f  t h e ir  n a tu r a lis e d  fa th e r  

must undergo the p rooess  o f  n a t u r a l is a t io n .
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Chapter XXIV. 

PREMCH IHDO-CHIMA

7 0 . The L eg isla tive  HI»tory of the French Law of nation­

a l i t y .»  Prench n a tio n a lity  la governed by the Code C iv il  

( A r t i c l e s  6 -2 1 }  observing s t r ic t ly  the doctrine o f jus aan- 

^ u ln ls . Owing to  the peculiar p osition  of the co lo n ia l l e ­

g is la t iv e  regime under the Prenoh C onstitu tion , the v a lid ity  

o f  the Code Is confined to the hone country and to Frenoh 

possessions where i t  has been promulgated* The relevant pro- 

vlaions of the Code were afterwarda Incorporated and revlaed  

by the Law of 26 June, 1889, as a separate Code o f  R ationality  

and daclarad a p p l i c a b l e  by A rtic le  2 to  the old C olonies.

The rule of jus sanguinis was supplemented by the application  

0f  flue s o l i , having a constantly Increasing operation in the 

nineteenth century, which witnessed a progressive reinstatem ent 

of the la t te r  p r in c ip le . As to the other C olonies, a commis­

sio n  was appointed to  détermina the conditions under which the 

Law of 1889 could be extended. The re su lt  was the issue of 

a Decree in Pebruary, 1897, applying the Law in ra d ic a lly  

modified form to the newer C olon ies. I t  d iffe red  v i t a l ly  

from the metropolitan Lav, the c h ie f features being that b irth  

In the Colonies would not produce the same e f fe c t  in re la tio n  

to French n atio n a lity  as b irth  in  Prance, and that oolonial
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naturalisation was In e e r t a ln  a s p e c t «  e a s ie r  and in  o th ers  more 

d i f f i c u l t . ^  The D eere« was prom ulgated  in  Indo-C hina on 13 

A p r i l .  1898.

To f a c i l i t a t e  the a c q u is i t io n  o f  French  n a t i o n a l i t y ,  

o r d e r s  had a lre a d y  been  Issu ed  on 25 May, 1881, in  C och in -C hina 

and on 29 J u ly , 1887, in  Ann&m and T on k in , f o r  the n a tu r a lis a ­

t i o n  o f  both  the n a t iv e  and a l i e n s .  Upon the p rom u lga tion  o f  

th© D ecree in  1897, su p e rse d in g  tho p re v io u s  o rd e rs  but w ith ­

o u t  chan gin g  the c o n d i t i o n  o f  the n a t i v e , ^  a q u e s t io n  a rose  

as  t o  whleh Law shou ld  o p e ra te  In  the p r o t e c t o r a t e  w ith  regard  

t o  the n a t u r a l is a t io n  o f  European p erson a . The M in is te r  o f  

J u s t ic e  was o f  the o p in io n  th a t  n a t u r a l is a t io n  in  Annam and 

T on k in , w hleh w ere p r o te c te d  S t a t e s ,  sh ou ld  c o n tin u e  to  be 

governed  by the Order o f  1887, the D ecree o f  1897 b e in g  c o n - 

f i n e d  t o  the •’ c o l o n i e s " » '  '  The c o n tr o v e r s y  was f i n a l l y  

t a t t l e d  by an oth er  D ecree , o f  6 March, 1914, a b ro g a t in g  the 

O rder o f  1867 and e x p l i c i t l y  e x te n d in g  the D ecree o f  1897 t o  

Annam, T onk in , Cambodia and the T e r r i t o r y  o f  Kwang-Chow-Wan.

The m e tro p o lita n  Law o f  n a t io n a l i t y  waa r e p la ce d  by  the 

l e g i s l a t i o n  o f  10 A u gu st, 1927, A r t i c l e  XV o f  w hich d e a lt  w ith  

i t s  a p p l i c a t io n  in  A lg e r ia  as w e l l  se in  the o ld  C o lo n ie s .

The Decree o f  1897 was a l t o  replaced b y  th a t  o f  5 November, 1 2 3

( 1 )  Audinet, "La N a t io n a lI te  F ra n ea lse  dans l e t  C o lo n ie s " ,
J , I . ,  1898, 23 .

(2 )  T h is  l im i t a t io n  i s  e x p r e s s ly  added by A r t le le  17 o f  theDecree.
( 3 )  O ir a u lt ,  o p . c l t . .  I I , 3 6 3 .
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19 28 , w h ich , u n lik e  I t s  p r e d e c e s s o r , w hich had e s s e n t ia l  d i s ­

c r e p a n c ie s  w ith  the Law o f  1889 , is  a r e p r o d u c t io n , g u ta t la  

m u tan d is , o f  the m e tro p o lita n  A c t ,  under the Lew o f  1927 the 

relevant A r t ic le s  o f  th e  Code C i v i l , e x c e p t  11 , 14, 15 and 16 

r e l a t i n g  t o  the c o n d it io n s  o f  a l ie n s ,  are r e p e a le d . The ap ­

p l i c a t i o n  o f  jus s o i l  is  more e x te n d e d . B ir th  in  the C o lo n ie s  

lias  now th e  same e f f e c t  as b i r t h  in  P r a m s . F u rth e r , Franoe 

w i l l  c o n s id e r  as having the n a t i o n a l i t y  o f  a f o r e ig n  co u n try  

a c h i l d  born  o f  French  p a ren ts  in  a co u n try  whose law im poses, 

^ure s o l i , i t s  own n a t i o n a l i t y  on the c h i l d . ^  A nother co n ­

s p icu o u s  in n o v a tio n  in tro d u ce d  b y  the Law is  that co n ce rn in g  

th e  n a t io n a l i t y  o f  m arried  women, tho g e n e ra l p r in c ip le  o f  

w h ich  has had a w o r ld -w id e  a d o p t io n .

S im i la r ly ,  the D ecree o f  19B8 is  p r im a r ily  in tended  f o r  

" th e  co lon ies” . A lthough i t  was in ten d ed  that i t  sh ou ld  have 

the same domain as the Law i t  o u p e re e d e d ,* 2  ̂ the enactm ent o f  

th e  s p e c ia l  D ecree on n a t i o n a l i t y  on 4 December, 1930, f o r  

Indo-C h ina  h e lp s  t o  c le a r  up tho r e v iv e d  c o n t r o v e r s y . By a 

s p e c i a l  p r e v is io n * 6 * tho two D ecrees are n ot a p p lic a b le  to  

"n a t iv e s  and persona o f  a s s im ila te d  s t a t u s " ,  who s h a l l  be 

governed by s p e c ia l  t e x t s .  1 2 3

. )

( 1 )  D arn er, "The Hew French Code o f  n a t i o n a l i t y " , A .J . ,  XXIX 
(1 9 2 8 ) ,  37 9 .

( 2 )  A u d i n e t ,  "La N a t io n a l ity  Francais©  dans noa C o lo n ie s " ,  
J .3 U , 1929, 2 5 .

( 3 )  A r t i c l e  26 , Deoree o f  1928} A r t i c l e  2 1 , D ecree o f  1930 .
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Mow there » r e  s o p o r * to  Codes o f  N a t io n a lity  Law, ono in  

o p e r a t io n  in  the home la n d , and the o th e r  in  the C o lo n ie s ,  e s ­

p e c i a l l y  in  Indo-C h ina . The l e g i s l a t i o n  la ^ a ln  d iv id e d  as 

betw een persons o f  European s ta tu s  on the one hand, and n a tiv e s  

and the a s s im ila te d  on the o th e r . In the p r o te c te d  s t a t e s ,  

th e  n a t iv e  governm ents are s o v e r e ig n  in  in te r n a l  m a tters .

F rance has con sen ted  by the T rea ty  o f  P r o t e c t io n  t o  p reaerve  

t o  the n a t iv e s  o f  Annatn and T on k in , the Annaraite n a t i o n a l i t y .

I t  may l e g i s l a t e s * ,  how ever, to  f a c i l i t a t e  the a c q u is i t i o n  o f  

French  c i t i z e n s h ip  by a l ie n s  and s u b je c t s  o f  th ese  S ta te s  

throu&x n a t u r a l is a t io n .  In C och in -C h in a , w hich is  a French 

C o lo n y , the Code C i v i l , h av in g  been prom ulgated by the D eoree 

o f  3 O c to b e r , 1883. w i l l  determ in e French n a t i o n a l i t y .  But 

th o  f i r s t  law r e la t in g  t o  this n a t u r a l is a t io n  o f  n a t iv e s  in  

C och in -C h in a  Is  the D ecree o f  88 May, 1881. In  Annam and 

T on k in , i t  is  r e g u la te d  by th a t  o f  29 J u ly , 1887 . The two 

D ecrees a ls o  governed  the n a tu ra l l e s t  ion  o f  o th e r  fo r e ig n e r s  

u n t i l  t h e ir  e x o n e ra t io n  by the D ecree o f  1897. The p o s i t i o n  

o f  n a t iv e s ,  how ever, rem ained un tou ch ed . N othing had bean 

p ro v id e d  f o r  the n a t u r a l is a t io n  o f  the n a t iv e s  in  Cambodia and 

Laos e x c e p t  th a t they m ight a v a i l  them selves o f  the p r o v is io n s  

o f  C oeh in -C hina by e s t a b l i s h in g  t h e ir  d o m ic i le  th e re  f o r  one 

Then an oth er D ecree wsb e n a cte d  on 26 May, 1913, 1

( 1 )  A r t i c l e  6 , D ecree o f  1881 ,



r e p e a l in g  c o n t r a r y  s t ip u la t io n s  o f  form er D e cre e s , end form u­

la t in g  c o n d it io n »  m o o s s a r y  t o  o b ta in  the q u a l i t y  o f  Frenoh 

o l t i s o n  f o r  a l l  the n a t iv e s  o f  In d o -C h ln a .

Thla D eeroe , w ith  su bsequ en t amendments/ 1  ̂ la  tha law 

now in  f o r c e .

80« The D iv e rse  C a te g o r ie s  o f  Frenoh R aaaortlaaanta

( i )  The French s u b je c t#
( 2 )

Under the D eoreo o f  1881 '  c o n ce rn in g  tha e ta tu a  o f  na-

t iv a a  in  French Indo-O hina and n a t u r a l is a t io n  o f  a l ie n s  in  

th at C o lo n y , i t  was p ro v id e d  th a t '*a n a t iv e  Annamlte born  and 

d o m ic i le d  in  C och in -C hina is  a French s u b je c t j  he s h a l l  c o n ­

t in u e  t o  be r u le d  by  the Annamlte law a c c o r d in g  t o  the l e g i s ­

l a t i o n  now in  f o r o e .  Ho may demand on r e a ch in g  the age o f  21 

the r ig h t s  o f  a Preneh o l t i e e n , "  Two th in g «  are  t o  be n o t ic e d  

w ith  re g a rd  to  th is  s ta te m e n t : f i r s t ,  tha Armamltea o f  C och in - 

China a cq u ire  Frenoh n a t io n a l i t y  by the F rench  co n q u e s t . F or 

under r u le s  o f  in te r n a t io n a l  law , the n a t iv e s  o f  an annexed 

t e r r i t o r y  oannot bu t have the n a t io n a l i t y  o f  the annexing 

S t a t e .  Thay e n jo y  the d ip lo m a t ic  p r o t e c t io n  o f  France a t a c ­

co rd e d  t o  her n a t io n a l* .  In the t e r r i t o r y  under Frenoh s o v e ­

r e ig n t y  th ey  are  n o t  t o  be t r e a te d  as a l ie n s  nor be subm itted

( 1 )  4 September, 1919} 7 A ugust, 1925; 24 June and 22 O c to b e r ,
1929) 21 A ugust, 1952«

( 2 )  s lr e y , Lola Annoteea. 1881, 13o.
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t o  th e  l e g a l  régim e g ov ern in g  a l i e n s . on  th e  o th e r  hand, as 

French s u b je c t s ,  th ey  d o  n ot e n jo y  the c i v i l  and p o l i t i c a l  

r ig h t s  which c i t la e n s  may p o sse ss  in  the C o lon ?« They have 

s  s p e c ia l  p e rso n a l s t a t u s ,  the r ig h t  o f  w hich la d e r iv e d  from  

n a t iv e  laws and cu stom s. In d o-C h in ese  Ju risp ru d en ce  has 

t h e r e fo r e  ass ig n ed  to  them an '’ in term ed ia ry  p o s i t i o n  between 

a French c i t i z e n  and an a l i e n * .  ^  By t h e ir  n a t i o n a l i t y ,  they 

ap p roach  t o  c i t l s e n e h i p  and d i f f e r  from  a l l o n s .  By t h e ir  

su b m iss ion  t o  n a tiv e  o t a t u e ,  th ey  a rc  d i s t i n c t  from  the e l t i -

aen ana assume a q u a l i t y  an a log ou s t o  th a t  o f  a l i e n  persona o f
(S )

t h e i r  k in d red  r a c e .

A cco rd in g  t o  the s ta t u t e  o f  1881» the q u a l i t y  o f  French 

s u b je c t  co u ld  n o t  be a cq u ire d  by  an a l i e n ,  e i t h e r  b y  o r ig in a l  

o r  by  d e r iv a t iv e  moans. A c q u is i t i o n  o f  the q u a l i t y  by  b ir t h  

in  the C o lon y  la  c o n f in e d  t o  persons whose p a ren ts  them selves 

a re  French  s u b je c t s .  French l e g i s l a t i o n  d e a ls  o n ly  w ith  the 

n a t u r a l is a t io n  t o  c i t i z e n s h i p .  hor w ould a woman a cq u ire  the 

a t a t  us o f  h er husband b y  m arrying  a F rench  s u b je c t .  The Anna­

m ite  law n ot h a v in g  p ro v id e d  f o r  the a c q u is i t i o n  o f  Annamite 

n a t i o n a l i t y  by m a rr ia g e , Ju risp ru d en ce  h e ld  th a t  a French 

woman m arrying an Annamite o f  C och in -C h in a  s h a l l  n o t  lo s e  h er  

French c i t i z e n s h i p  end become n F rench  s u b j e c t . 1 On th e

( 1 )  (jour d»A ppel do l* ln d o -C h in e , 87 O cto b e r , 1910.

(8 )  o f*  ? o lu s ,  C o n d it io n  des In d igèn es ( m *7 ) ,  3 6 .

(3 )  cour d »Appel de Saigon, 9 A p r il ,  1926
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e o n t r a r y , an Annamite woman w h o  la  a French s u b je c t  m arrying 

an A n n a m i t e  s u b je c t  o r  French p r o t é g é , w i l l  lo s e  h er P n s n c h  
q u a l i t y ,  and fo l lo w s  t h e  c o n d i t i o n  o f  hor husband. ^

By a p o d a l  l e g i s l a t i o n ,  how ever, C hinese in  C ochin -C hina
(2)

jcny a cq u ire  the Frenoh q u a l i t y .  The D eere» o f  3 O cto b e r , 1883 , 

has ren dered  a p p lic a b le  c e r t a in  A r t lo l c a  o f  the cod e  C i v i l  in  

the C o lon y . Under the s t ip u la t io n s  o f  A r t i c l e  9 ,  C hinese and 

o th e r  As l a t i c e  a s s im ila te d  to  the Annam ite, b y  b e in g  born  in  

tha C o lon y , may c la im  French  q u a l i t y  on t h e ir  m a jo r ity  e i t h e r  

By a d e c la r a t io n  show ing t h o i r  in te n t io n  t o  f i x  t h e i r  d o m ic ile  

in  F ra n ce , i f  thoy r e s id e  th e r e , o r ,  i f  they  r e s id e  in  a 

f o r e ig n  c o u n tr y , t o  e s t a b l i s h  i t  w ith in  a year o f  an u n dertak ­

in g  eo  t o  d o . But i t  sh ou ld  be n oted  th a t  the q u a l i t y  w hich 

th o y  so  a c q u ir e  Is  th a t o f  a French s u b je c t ,  and n o t  Freneh 

c i t i z e n s h i p ,  ^ A r t id e  9 h a v in g  n o t  ex ten d ed  t o  c o n fe r  French

n a t i o n a l i t y  w ith  a l l  i t s  advantages on the a s s im ila te d  A s ia t ic a
.  (3 )on th e  accom plishm ent o f  the p r e s c r ib e d  f o r m a l i t i e s .  To

a o q u ire . c i t ia e n s h ip ,  fu r th e r  n a t u r a l is a t io n  i s  r e q u ire d  w hich 

was re g u la te d  f o r  them b y  th e  D ecree  o f  1881 .

A p a r t  f r e s a  t h e  Annamites o f  C och in -C h in a , the n a t iv e s  o f  

the F r e n c h  c o n c e s s io n s  o f  H anoi, H alpong and Tourane e n jo y  t h e  1 2

( 1 )  co u r  de H anoi, 29 November, 1926 . 1 . m o ,  To V

( 2 )  S ir e y ,  Lola A n n otées . 1884, 547 .

( 3 )  cour d «Appel de 1 »Indo-Chine, 27  O ctober, 1910.
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q u a l i t y  o f  French s u b je c t »  i f  they e r e  born  and d o m io ile d  in  

th e se  c i t i e s .

( i i )  The French P rotégés

They are  n ot French s u b je c t s  n or F rench  c l t i a e n s .  The 

in te r n a l  s o v e r e ig n ty  o f  the p r o te c te d  S ta te s  to  which they 

b e lo n g  toeing m ain ta ined  over  than* they cann ot e x e r c is e  any 

o f  the c i v i l  o r  p o l i t i c a l  r ig h t s  th a t pran ce  may a cco rd  to  her 

own n a t io n a ls .  F u r th e r , the t e r r i t o r y  o f  th ese  S ta te s  not 

h a v in g  been annexed, no change in  n a t io n a l i t y  takes p la ce  th a t  

w i l l  break  the r e la t io n s  between them and such S ta te s ,  o f  

w hieh th ey  a re  and rem ain the s u b je c t s .  But as French  p r o ­

t é g é s ,  th ey  subm it to  French a u t h o r i t y .  By v ir t u e  o f  the 

t r e a t i e s  o f  p r o t e c t io n  and A r t i c l e  18 o f  the S en atu a -C on su lte  

o f  5 May, 1854, France w i l l  p a r t i c ip a t e  in ,  and l e g i s l a t e  f o r ,  

th e  governm ent and a d m in is tra t io n  o f  th ese  p r o t e c t o r a t e s .

She e x e r c is e s  such an in flu e n c e  on the le g a l  c o n d i t io n  o f t h e ir  

e u b je o ts  th a t no l i n e  o f  dem arcation  can be drawn between them 

and th e  Prench s u b je c t s  o f  a c o lo n y  under d i r e c t  French  dom i­

n a t io n .

The Annamite and Cambodian n a t io n a l i t y  is  r e g u la te d  by 

n a t iv e  l e g i s l a t i o n ,  w hioh  i s  s t r i c t l y  ju r e  s a n g u in is . o n ly  

p erson s b orn  o f  n a t iv e  p a ren ts  in  the S ta te  w i l l  be i t s  sub* 

je e t s *  A q u e s t io n  w hether b y  th e  term  "Cam bodian*" were

? * 2i : in d ° - Chln« ’  e *  * » » .  » 1 0 «  20 F eb ru a ry ,
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theta as Annamite s u b je c t s ,  I t  ’sns su g g ested  th a t that s o lu t io n  

sh o u ld  o b ta in  in  tha p r o t e c t o r a t e »  . ( But the J u d ic ia l  

a u th o r ity  had a d i f f e r e n t  o p in io n . I t  r u le d  th a t  In C o ch in - 

C h ina , as ’« e l l  a» In  the French cone ess  lo n e , a» u r e s u lt  o f  

the D ecree o f  3 O otober, 1883, a p p ly in g  the Code C iv i l  to  the 

C o lo n y , the Mlnh-huongs w ould have Chinee© n a t io n a l i t y  I f  they 

d id  n ot ola iifl the q u a l i t y  o f  French s u b je c t  in  the yoar o f

t h e i r  a n jo r i t y .  '  In Annara and T on k in , th ey  sh ou ld  a ls o  r e -
f 5 )t a in  C hinese n a t i o n a l i t y /

The q u e stio n  Is now p o s i t i v e ly  r e s o lv e d  by x*ecent l e g i s ­

l a t i o n .  In the D ecree o f  '¿4 A ugust, 1933, ^  i t  Is p rov id ed  

th a t  a l l  le g it im a te  o r  n a tu ra l c h i ld r e n  born In  in do-C h ina  

tfhose p aren ts  are  n a t iv e s ,  o r  one o f  whoso p a ren ts  I f  fo r e ig n  

and the o th e r  n a t iv e  o r  a s s im ila te d  A s i a t i c ,  o r ,  f i n a l l y ,  one 

o f  whose p aren ts  i s  an a s s im ila te d  A s ia t i c  and the o th er  a 

n a t iv e ,  a re  French  s u b je c t s  or  p r o té g é s  a c c o rd in g  t o  the p la ee  

o f  t h e ir  b i r t h .

An analogous c o n tr o v e r s y  a rose  c o n ce rn in g  the Sungs o f  

T on k in . They a re  persons o f  C hinese r a c e ,  language and c i v i ­

l i s a t i o n  who had come t o  s e t t l e  in  the d e s e r t  Tonkin p ro v in ce s  1 * 3 4

(1 )  c,Ql u s , o p . c l t . ,  6 7 ; G ir a u lt ,  o p . c l t . .  I I ,  471 .

(a) co u r  d «Appel de 1 »In d o -C h in o , 27 o a to b e r , 1910»

(3 )  cou r  d»A ppel de 1 » I n d o -c h ln e , 3 kay, 1916 .

(4 )  J . I . ,  1 W 4 , 1119 .
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w ith o u t any In te n t io n  o f  r e tu rn in g  t o  C hina. A fa v o u ra b le  

trea tm en t had been a cco rd e d  to  them In o rd e r  t o  persuade them 

t o  s t a y ,  b y  the Annamite Government, w ith  the con cu rren ce  o f  

the French a u t h o r i t i e s , in s te a d  o f  b e in g  in s c r ib e d  in  C hi­

n ese  c o n g r e g a t io n s , th ey  are  p erm itted  t o  r e g i s t e r  w ith  the 

¿»nnamlte c assume. Tha gran t o f  th is  s o r t  o f  r ig h t  g iv e s  r i s e  

to  the q u e s t io n  o f  n a t io n a l i t y *  But ju r is p ru d e n ce  has r e ­

fu s e d  to  r e c o g n is e  in  them the q u a li t y  o f  Annamite s u b j e c t s . ^  

O w i n g  to  the n on -e a ls to n e ®  o f  any l o c a l  s o v e r e ig n  in  Laos

e x c e p t  Luanto-F rab*n g , the n a t iv e s  o f  which are  French p r o te g e s ,
(2  )

the m a jo r ity  o f  L aotian s a re  French s u b je c t s .

( i l l )  The French citizens

The e a r ly  laws o f  P ranoe, in s p ir e d  by  the p r in c ip le »  o f  

the g r e a t  r e v o lu t io n ,  made no d i s t i n c t i o n  o f  r a c e ,  c o lo u r  o r  

c a s t e .  Persons b o m  in  the o ld  C o lo n ie s  o f  w hatever o r ig in  

were c o n s id e r e d  as e q u a ls , and t o  them was a t t r ib u t e d  the un­

q u a l i f i e d  s ta tu s  o f  French c i t i z e n s h i p .  The n a t iv e  pop u la ­

t i o n  o f  the younger C o lo n ie s ,  no m atter how h ig h ly  th ey  may 

have d e v e lo p e d , ca n n ot a cq u ire  the q u a l i t y  o f  French  c i t i z e n  

e x c e p t  by  fu r t h e r  n a tu re  l i e  a t  io n .  The e s s e  a l s o  d i f f e r s  w ith  

the s ta tu s  o f  the p ereon  co n ce rn e d . P er a French s u b je c t  a l ­

read y  p o s s e s s in g  French  n a t i o n a l i t y ,  th e re  rem ains the a c q u i­

s i t i o n  o f  the r ig h t s  o f  a F rench  o i t l z e n .  ab to  French  1 2

(1 )  c o u r  d ’Appel de H anoi, 29 O cto b e r , 1907; 3 June, 1916 .

(2 )  S o lu s ,  op . c l t . ,  4 3 ; R é p e r t o i r e , I I I ,  580 .



p r o té g é e , they nay a p p ly  f o r  n a t u r a l is a t io n ,  becau se  they are  

n o t  French  subjects* b u t sim ply  a l i e n s ,  su b m itt in g  to  the r u le  

o f  F ra m e .

Under the D ecroe o f  1 8 8 1 , an Annamite n a t iv e  o f  C och in - 

China n ig h t  demand the r ig h t «  o f  a French c i t i z e n  on re a ch in g  

the age o f  2 1 . he w ould th en , t o g e th e r  w ith  h is  w ife  and 

m inor c h i ld r e n ,  be governed  toy the c i v i l  and p o l i t i c a l  law« 

a p p lic a b le  to  the French in  the C o lo n y . An e s s e n t ia l  q u a il*  

f i o a t i o n  ol the a p p lic a n t  i s  the knowledge o f  th e  F rench  

la n g u a g e . But n a t iv e s  d e co ra te d  w ith  the L eg ion  o f  Honour 

and o th e r  m edals were exempt from  th is  o b l ig a t io n .  F o re ig n e r «  

e s t a b l is h e d  in  the C olony f o r  a t  l e a s t  th ree  years c o u ld  a l s o  

a p p ly »  but the b e n e f i t s  o f  n a t u r a l is a t io n  w ould n o t  ex ten d  to  

t h e i r  fa m ily  as in  th e  ease  o f  an Annam ite. The C ourt has 

r u le d  th a t  the m inor to n  o f  a C hinese who had a cq u ired  French 

n a t i o n a l i t y  by n a t u r a l is a t io n  c o u ld  n o t ,  under the D ecree o f  

1881 , c la im  French n a t i o n a l i t y ,  d e s p it e  the c o n te n t io n  th a t  

such  n a t i o n a l i t y  would d e v o lv e  upon the m inor sons o f  en Anna­

m ite  who had been t o  n a t u r a l is e d .  i t  a l t o  r e je c t e e  tire id e a  

o f  a s s im i la t i o n ,  by w hich  the s ta tu s  o f  C hinese in  Indo-C hina 

has been s o  c l o s e l y  i d e n t i f i e d  w ith  th a t  o f  the n a t iv e s ,  and 

r u le d  th a t  the e f f e c t  o f  the n a t u r a l is a t io n  o f  a f o r e ig n e r  

w ou ld  extend  o n ly  t o  the p erson  e o n o e r n e d . ' 1

( 1 )  s i r e y »  L o is  A n n o té e s , 1881, 150 .

(2J Cour d »Appel de 1 « Indo-Chine, 30 December, 1910.



S a t u r a l is a t io n  in  Tonkin  and Annan under the uocraa o f

1 8 8 7 ^ ^  was la t h e r  s im p le . F o re ig n e rs  who hod r e s id e d  f o r

thr&e goal's e i t h e r  in  Annan o r  Tonkin  or in  C och in -C h in a , but

a t  the tim e o f  a p p l i c a t io n  were r e s id e n t  in  T onkin  o r  Annate,

and n a t iv e s  who had serv ed  F rance f o r  th re e  years e i t h e r  in

the army o r  navy or  in  the c i v i l  s e r v i c e ,  m ight b© adm itted  to

e n jo y  t t »  r ig h ts  o f  a French c i t i a e n .
( « )

The Deere© o f  1913 o once  m s  a l l  the n a t iv e s  o f  Indo­

c h in a , wno a f t e r  re a ch in g  tine ago o f  k l  and show ing t h e ir  

a b i l i t y  to  w r ite  and read  the French la n gu age , may o b ta in  the 

q u a l i t y  o f  French c i t i c o n  i f  th ey  "resom ble  the French by 

t h e ir  c u l t u r e ,  or d is t in g u is h  th em -elvea  by  t h e ir  a e rv le e a  o r  

saa n ifest t h e i r  in c l in a t i o n  f o r  French c i v i l i s a t i o n  by becom ing 

number* o f  a French fa m i ly ."  The c u l t u r a l  requ irem en ts a re  

s a t i s f i e d  by h av in g  ob ta in e d  a b r e v e t  o f  primary or secon d a ry  

in s t r u c t i o n ,  o r  c e r t a in  h ig h e r  e d u ca t io n a l d ip lom a * . P u b lic  

s e r v ic e  f o r  ton years  w ith  m erit  and d i s t i n c t i o n ,  or  em in en tly  

in  th e  in t e r e s t s  o f  F ran oe , w i l l  a l s o  q u a l i f y  f o r  n a t u r a l is e -  

t l o n .  N ative*  who have boon p a tr o n is e d  ox- ad opted  b y  F rench  

f a m i l i e s ,  o r  th ose  m arrying F renon women, a l s o  e n jo y  the 

f a c u l t y  o f  becom ing n a t u r a l is e d .  The D ecree o f  1919 has added 

n a t iv e s  who have taken p a r t  in  a c t iv e  m il i t a r y  o p e ra t io n s  

d u r in g  th e  W orld ffar t o  the p r iv i le g e d  l i s t .

l i l t »  1887, 683.

J»1 ♦ » 1913 , 1469 . c;*«. a « .,»« -ty  Laws (1 9 2 9 ), 875 . Hournoy and Hudson, R a tio n a li.
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A n a tu r a lis e d  p erson  i s  d e f i n i t e l y  p la ced  under the same 

c i v i l  and p o l i t i c a l  J u r i s d ic t i o n  as one o f  French o r ig in ,  no 

d i s t i n c t i o n  b e in g  made by the French l e g i s l a t i o n  betw een c i t i ­

zens o f  d i f f e r e n t  r a c i a l  o r i g i n s .  But the r ig h ts  o f  a French 

c i t i z e n  In  the C o lo n ie s  are  n o t  id e n t i c a l  w ith  th o se  w hich a 

c i t i z e n  may p o sse ss  in  the m e tr o p o l is .  on the one hand, 

t h e ir  p o l i t i c a l  r ig h t s  are  d im in ish ed  by  the f a c t  th a t the 

p o l i t i c a l  o r g a n is a t io n  o f  a c o lo n y  does n o t  co rre sp o n d  w ith  

th a t o f  the home la n d . On the o th e r , the c i v i l  r ig h t o  o f  a 

French c i t i z e n  are  th ose  em anating n ot from  m e tr o p o lita n  laws

but from  s p e c ia l  l e g i s l a t i o n  in  f o r c e  in  the C o lo n y . The I

m e tr o p o lita n  laws a re  n o t  a p p l ic a b le  t o  the C o lo n ie s  i f  they 

have n ot teen  s p e c i a l l y  prom u lga ted . In deed , n ot a l l  laws 

a re  prom ulgated in  a l l  the C o lo n ie s ,  and c e r t a in  o f  them are  

prom ulgated  with mod i f l o a t l o n s  and c o r r e c t io n s  v a ry in g  a c c o r d ­

in g  t o  l o c a l  n e e d s . a  n a tu r a lis e d  n a tiv e  o i t i z e n  r e s id e n t  

in  a C olon y is  th e r e fo r e  n ot r u le d  by th e  same law as in  F ran ce , 

bu t t h is  is  a l s o  tru e  o f  c i t i z e n s  o f  French o r i g i n . (1 )

The r ig h t s  o f  the spou se  and deacen dan ts o f  a n a tu r a lis e d

n a t iv e  undergo fr e q u e n t  ch a n g e s . o r i g i n a l l y ,  French n a tu r e -  ! 

l i s a t i o n ,  o r  a e e e s e io n  t o  th e  r i ^ i t s  o f  a F ren ch  c i t i z e n ,  was 

c o n s id e r e d  a p e r s o n a l b e n e f i t .  The D ecree o f  1919 extended  

i t  t o  the w ife  o f  a n a tu r a lis e d  n a t iv e  i f  she a s s o c ia t e d  h e r ­

s e l f  w ith  h er husband»a a p p l i c a t io n ,  and t o  th e  minor c h i ld r e n

( 1 )  S o lu s ,  o p . o l t . ,  13 , 1 4 .
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I f  the gran t o f  n a t u r a l is a t io n  d id  n o t  e x p r e s s ly  e x ce p t  them. 

Tho e x te n s io n  was m o d ifie d  by the D ecree o f  £4 June, 1920, 

bu t is  r e -a f f ir m e d  by a n oth er  D ecree , o f  22 O ctober o f  the

aanto y e a r . By the D ecree o f  1 9 3 2 , ' '  n a t iv e s  born  o f  a n a t iv e  

who hat been  h im s e lf  n a t u r a l i s e d , w i l l  a cq u ire  French c i t i z e n ­

s h ip  w ith ou t o th er  c o n d it io n s  .

N othing was s a id  about the n a t u r a l is a t io n  o f  fo r e ig n e r *  

in  Indo-C hina In the D ecree o f  1913. o th e r  d o o re e s  d e a lin g  

w ith  th is  s u b je c t  p ro v id e  e x p r e s s ly  th a t they  are  n ot a p p l i c ­

a b le  t o  A s ia t i c  a l ie n *  o f  th e  a s s im ila te d  n a t iv e  s t a t u s .  In 

the absen ce  o f  ex p ress  s t a t u t e ,  O hlnese are  p r a o t l e a l l y  den ied  

e l i g i b i l i t y  f o r  Prench c i t i s e n a h i p .  But as th is  can n ever 

have been  the in te n t io n  o f  the c o l o n i a l  l e g i s l a t i o n ,  th re e  

ca se s  o f  re a so n a b le  in t e r p r e t a t io n  may be au b m itted . In the 

f i r s t  p la c e ,  r e s o r t  may be had t o  the D ecreet o f  1881 and 1887, 

where a re  p ro w l« io n s  r e l a t i n g  t o  th e  n a t u r a l is a t io n  o f  f o r e ig n ­

e r s  w hich have been l e f t  i n t a c t .  But t o  become n a tu r a lis e d  

in  C och in -C h in a , a f o r e ig n e r  must com ply w ith  a l l  the r e q u ir e ­

ments under w h ich  a n a t iv e  may become n a tu r a lis e d  ( A r t l e le  2 ) 

and which had been  a e r lo u a ly  m o d ifie d  b y  the D ecree o f  1913.

The D ecree o f  1887 had a l s o  been a b rog a ted  b y  th e  D ecree o f  

6 March, 1914, e x te n d in g  the D ecree o f  1897 t o  the p r o t e c t o r ­

a t e s .  T h e re fo re  C hinese m ight a v a i l  them selves o f  the two 1

( 1 )  Annua i r e , 1989 , i i ,  1 5 9 . 

(2> 1938, U ,  84 0 .
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D e cre e » , but n ot l a t e r  then 1913 and 1914 . The D ecree o f  

1897 co n ta in e d  n o th in g  t o  p reven t the C hinese or  A s ia t lo  aliens 

from  u t i l i s i n g  i t s  p r o v is io n s ,  e x c e p t  th at i t  would n ot 

"change the c o n d it io n  o f  th e  n a t iv e "  ( A r t i c l e  1 7 ) .  But i t s  

s u b s t i t u t e ,  the D ecree o f  1928, e x p r e s s ly  d en ied  any a p p l i c a ­

t io n  t o  them. S e co n d ly , the C hinese havin g  been  guaranteed 

th e  m o a t-fa v o u re d -n a t io n  treatm ent w ith  r e s p e c t  t o  laws and 

J u r i s d i c t i o n ,  th ey  may r i g h t l y  invoke the D ecree o f  4 December, 

1930,  ̂^  co n ce rn in g  th e  c o n d it io n s  f o r  th e  a c q u is i t i o n  o f  

French  c i t l s e n s h i p  by f o r e ig n e r s  in  In d o-C h in a , a lth ou g h  i t  

p ro v id e *  t o  the c o n t r a r y . F in a l ly ,  in  view  o f  the t r a d i t i o n ­

a l  a s s im ila t io n  o f  the C hinese t o  the n a t iv e  by  l o c a l  l e g i s ­

l a t i o n ,  the su bm iss ion  may be advanced th a t  the D ecree o f  1913 

w i l l  a la o  c o v e r  the n a t u r a l is a t io n  o f  a l ie n *  o f  the n a t iv e  

s t a t u s • The Door©« o f  1897, making "n o  change* in  the co n ­

d i t i o n  o f  n a t iv e * * . had In p r a c t i c e  n ev er  been  invoked by 

A s ia t i c  a l ie n s  s in c e  i t s  p ro m u lg a tio n . They and the n a t iv e  

p o p u la t io n  had con tin u ed  t o  become n a tu r a lis e d  o r  have a c c e s s  

to  the q u a l i t y  o f  French o l t l s e n  by th e  p ro ce ss  p r e s c r ib e d  in  

the D eorees o f  1881 and 1887 . But as the D ecree o f  1913 c o n ­

ce rn s  o n ly  "n a t iv e *  o f  In d o-C h in a , e i t h e r  pren oh  s u b je c t*  o r  

p r o t l g i a ” , i t s  a n a lo g ic a l  a p p l i c a t io n  t o  C hinese seems t o  

r e q u ir e  l e g i s l a t i v e  a a n c t io n .* 1 *

<1} The n a t u r a l is a t io n  of Chine#« was reaulat«*Articles in the Decree# of 1881 and 1 8 8 7 ® ;  2 by ■•pereto

¿ t i l l  S i  R cc°rd * d  to  the son  o f  inative b„ imilation, had been ruled out. turaliaed
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C hapter XXV.

THU DUTCH KÄST INDIES

6 1 . p u b lic  Law and C i v i l  Law C it iz e n s h ip . -  Under the 

C o n s t itu t io n  o f  1922 Dutch n a t io n a l i t y  w i l l  be r e g u la te d  by 

law , w hich  may d is t in g u is h  N etherlands s u b je c t s  and c i t i z e n s .  

N a tu r a lis a t io n  s h a l l  take p la ce  by v ir t u e  o f  a law , and i t s  

con sequ en ces r e s p e c t in g  th e  w ife  and minor c h i ld r e n  o f  the 

n a tu r a lis e d  p erson  s h a l l  a l s o  be r e g u la te d  by im p eria l l e g i s ­

l a t i o n . * 1 *

The a a r ly  r u le s  f o r  the d e te rm in a tio n  o f  Dutch n a t i o n a l i t y
.

w ere em bodied in  the C i v i l  Code* i t  was la id  down by A r t i c l e  

V. th a t  persons (1 )  b o rn  in  the Kingdom o r  i t s  c o lo n ie s  o f  

p a ren ts  d o m ic ile d  th ere  o r  o f  p a ren t«  n ot th ere  d o m ic ile d  p ro ­

v id e d  th at they  them selves e s ta b l is h e d  t h e ir  d o m ic ile  th e r e , 

o r  (2 )  born  abroad  o f  f o r e ig n  p aren ts  d o m ic ile d  in  the Kingdom 

o r  i t s  c o lo n ie s  on e e r t s ln  c o n d i t i o n s ,  are He the r lander s .

«jtfcp j m  s o l i  p r i n c i p l e  w a s  s o m e w h a t  m o d i f i e d  by t h e  e n a c t m e n t  

o f  t h e  N a t i o n a l i t y  Law o f  1860 w hich a s c r ib e d ,  w ith  r e g a r d  t o  

m i l i t a r y  s e r v i c e ,  the s t a t u s  o f  N eth erla n d crs  to  persons b o r n

( 1 )  A r t i c l e  6 ,  S t a t e  Papers. 1 1 0 ,  8 6 3 .
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w ith in  o r  w ith o u t the Kingdom o r  paront* d o m ic ile d  in  the 

Kingdom, o r ,  i f  th e ir  p aren ts  were n o t  d o m ic ile d  th e r e , who 

th em selves d e c la re d  t h e i r  in t e n t io n  o f  r e t a in in g  t h e ir  dom i­

c i l e  w ith in  the tw elve  months f o l lo w in g  t h e ir  tw e n ty -th ird  

y e a r ,  and t h o ir  d e sce n d a n ts . Both l e g i s l a t i o n s  la id  s t r e s s  

on d o m ic i le ,  but d i f f e r e d  in  th a t in  the l a t t e r  a c t  d o m ic ile  

in  the Kingdom was a lon e  con tem p lated  and th e  p r in c ip le  o f  

wa8 a d op ted . as a co n seq u en ce , d u rin g  the 

p e r io d  in  w hich the C i v i l  Code and the Bow o f  I860 were both  

in  f o r c e ,  namely from  1850 t o  1692, a p o r .o n  m ight be a 

N eth erlan d er a c c o rd in g  t o  the a ta tu te  but n ot a N etherlander 

a c c o r d in g  to  the C iv i l  C ode, or  v ic e  v e r s a . ^

As t o  the s ta tu s  o f  the p o p u la t io n  o f  the E ast I n d ie s ,  

p erson s  b orn  th ere  o f  p a ren ts  th e re  d o m ic ile d  e n jo y e d  Dutoh 

n a t i o n a l i t y  in  v ir tu e  o f  the C i v i l  Cod©, b u t , by b e in g  born 

in  th e  C o lo n ie s ,  were n o t  N otherlariders under the Law o f  1830 . 

The Dutch c o l o n i s t s  and t h e ir  d escen d an ts  w ould r e ta in  the 

s ta tu s  o f  N ether la n d ers  under both  p r o v is io n s .  C hinese born  

in  In su lln d e  b e fo r e  1892 were th e r e fo r e  Dutch c i  t i t  one under 

c i v i l  la w , b u t d id  n o t  p o sse ss  p u b lic  law  c l t l s e n a h lp ,  th a t  i s  

t o  s a y , c i t i s o n s h i p  under the N a t io n a l it y  Law o f  I8 6 0 , im p ly , 

in g  l i a b i l i t y  t o  m i l i t a r y  s e r v i c e .

( 1 )  R ep ort on Hetherland» R .t lo n .llt j  I * .. , n(1 .vice, state papers. 103, 6 o l . na B 111U ry Ser-



82« The Law o f  1892 . »  The Law o f  12 December, 1892, ^1  ̂

put an end t o  the dual c i t i z e n s h i p  lay su p e rse d in g  the r e le v a n t  

a r t i c l e s  o f  the C i v i l  cod© and th e  A ct o f  I8 6 0 . I t  la id  em­

p h a s is  on the p r in c ip le  o f  ju s  sa n g u in is  o r  n a t io n a l i t y  p ro p e r , 

as opposed to  th a t o f  d o m ic i le ,  w h ich  had form ed the o a s is  o f  

the p rev iou s  law s. Under the p re s e n t  l e g i s l a t i o n ,  w hich is  

s t i l l  In  f o r c e ,  c h i ld r e n  o f  N etherlander* w herever born  are 

th em selves  N eth er la n d er* . B ir th ,  w ith in  the Kingdom, o f  

f o r e ig n  p aren ts  d o m ic ile d  th ere  s h a l l  no lo n g e r  Ip so  f a c t o  

e n t a i l  Dutch n a t i o n a l i t y .  And persons not p o s s e s s in g  the 

s ta tu s  o f  a N etherlander o r  a N etherlands s u b je c t s  in  a c c o r d ­

ance w ith  the p r o v is io n s  o f  the A ct are  deemed t o  be a l i e n s ,  

a n o th er  s ta tu s  p e o u lia r  to  the In d on esian  c o n s t i t u t io n  is  th a t 

o f  an in h a b ita n t  who has m ain ta ined  a d om icil©  f o r  e ig h te e n  

months in  the Kingdom o r  c o l o n i e s .

By a t r a n s i t i o n a l  a r t i c l e  i t  was e n a cted  th at a l l  persons 

who had the s ta tu s  o f  N eth erlan d er under p rev iou s  l e g i s l a t i o n  

a t  the d a te  o f  en forcem en t o f  the new a c t  sh ou ld  r e t a in  th a t 

s t a t u s ,  w ith  the e x c e p t io n  o f  th ose  who, by the Government A ct 

o f  1864 o f  the Dutch East I n d ie s ,  were c o n s id e re d  as n a t iv e s  

o r  a s s im ila te d  as su ch . T h ere for#  persons born  In o th e r  

Dutch C o lo n ie s  r e ta in e d  Dutch n a t io n a l i t y  d e s p ite  the A ct  o f  

1892 and co n tin u e  t o  do so  t o -d a y ,  whereas E ast Indians l o s t

V ;1 376. H

(1 )  P a p ers . 8 4 , 6 6 3 . The Law was amended in  1907, 1910
and 1921 , Annuai r e . 1928 , I ,  174.
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N eth erlan der s ta tu »  by i t s  o p é r a t io n . in  con seq u en ce , C hi­

n ese born  in  In su lin d e  whose p o s i t io n  had by law been  a s s im i­

la t e d  t o  th a t o f  tho n a t iv e ,  and the whole Indonesian  p op u la ­

t i o n ,  even th ose  who had fo rm e r ly  been "N e th e r la n d e r* " , were 

r e le g a t e d  to  the s ta tu s  o f  a l ie n s  in  the eyes  o f  the law from  

1 & 9 2  t o  1910* The o n ly  rem ain ing le g a l  c o n n e c t io n  between 

them and the Kingdom o f  the N etherlands was th a t  th ey  were 

in h a b ita n ts  o f  a Dutch C olon y , who m ight c la im  p r o t e c t io n  f o r  

t h e i r  p erson  and p ro p e r ty  on ly  when they were w ith in  the t e r r i ­

t o r y  o f  the g a s t  I n d ie s .  T h e ir  s ta tu s  abroad was q u ite  un­

c e r t a in  and , in  the ca se  o f  n a t iv e s ,  amounted p r a o t lo a l ly  to  

s t a t e l e s s n e s s .  Other a l ie n s  who had a cq u ire d  the q u a l i t y  o f  

N eth er la n d er , and the o r ig in a l  Dutch in  In s u lin d e , w i l l  keep* 

Jure sa n g u in is  t h e ir  Dutoh n a t i o n a l i t y .

8 3 . The Law o f  1910 and the S lno-D utch  N a t io n a lity  Con­

v e n t io n . »  The Law o f  10 F eb ru a ry , 1 9 1 0 ,^  was in ten d ed  to  

f i l l  the la cu nae In Dutch n a t i o n a l i t y  r e s u l t in g  from  the A ct 

o f  1892* I t  c r e a te d  the new s ta tu s  o f  M otherland s u b je c t  as 

d i s t i n c t  from  th a t  o f  N eth er la n d er . Persons born  In the S eat 

In d ie s  o f  p aren ts d o m ic ile d  th e r e , i f  n o t  N e th e r la n d e r  a c ­

c o r d in g  to  the p rev iou s  law , s h a l l  no lo n g e r  be a l i e n s ,  but 

s h a l l  be M otherland a u b je e t s .  But Dutch n a t i o n a l i t y  w i u  n ot

T h *  L”  l n  1 9 2 7 .
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d e v o lv e  upon the c h i ld r e n  o f  such s u b j e c t s  who are n ot horn  

in  the I n d ie s .  They are  c o n s id e r e d  t o  havo the f a t h e r •» 

s ta tu s  o n ly  as lo n g  as th ey  « r e  under e ig h te e n  years o f  age 

and unm arried . A ft e r  th at a g e , o r  on m arriage b e fo r e ,  i f  

they come to  r e s id e  w ith in  the a l l e g ia n c e ,  they  and t h e ir  un­

m arried  c h i ld r e n  under e ig h te e n  w i l l  a c q u ir e  f u l l  Dutoh na­

t i o n a l i t y .  The w ife  and widow w i l l  f o l l o w  the c o n d it io n  o f  

the husband.

The new ly in s t i t u t e d  s ta tu s  w i l l  c o n fe r  the r ig h t  to  

Dutch p r o t e c t io n  when East In d ian  persons p o s s e s s in g  th is  s t a ­

tus em igrate  to  the a d jo in in g  c o u n t r ie s .  But th is  n a t io n a l 

q u a l i t y  is  n ot a l a s t in g  bon d . The c h i ld r e n  o f  suoh s u b je c t  

b o rn  abroad w i l l  not ip s o  f a c t o  a cq u ire  Dutch n a t i o n a l i t y ,  

and the s ta tu s  is  l o s t  by r e s id e n c e  in  a fo r e ig n  co u n try  i f  

the M otherland s u b je c t  om its t o  g iv e  n o t ic e  w ith in  th ree

months a f t e r  a r r iv a l  to  the c o n s u la r  o f f i c e r .  And when such  
. ; . 

r e s id e n c e  is  c o n t in u e d , the o m iss io n  to  r e p e a t  th a t n o t ic e

w ith in  the f i r s t  th re e  months o f  each  ca le n d a r  year produ ces

the same e f f e c t .  He w i l l ,  h ow ever, r e c o v e r  that s ta tu s  by

s e t t l i n g  a g a in  in  In a u lln d e .

The Law has s in c e  been  c r i t i c i s e d  on two g rou n d s . In  

th e  f i r s t  p la c e ,  I t  Is to o  lo o s e  in  th a t  i t  a llo w s  the s ta tu s  

o f  M otherland s u b je c t  to  la p s e  s o  v e r y  q u ic k ly  when a s u b je c t  

la  o u ts id e  Dutch t e r r i t o r y .  s e c o n d ly , th e  Law has the e f f e c t  

o f  fo r c e d  n a t u r a l i s a t io n .  Mo means f o r  the r e p u d ia t io n  o f  

Dutch a l le g ia n o e  b e in g  p ro v id e d , peraone born  in  In s u lin d e



379

may w a l l  f in d  them selves p osse sse d  o f  dual n a t i o n a l i t y .  To

moot the f i r s t  co m p la in t , an amendment*1 ) t o  the A ct was made

In 1929 by w hich the lo s s  o f  a ta tu o  by f o r e ig n  r e s id e n c e  s h a l l

n o t  apply to  persona b e lo n g in g  to  the "n a t iv e  p o p u la tio n  o f

th e  Dutch B ast In d ie s '’ . A C onven tion  had a l s o  been s ign ed

w ith  China to  r e s o lv e  the c o n f l i c t  o f  n a t io n a l i t y  la w s .
t o  \

The C hinese n a t io n a l i t y  Law o f  1909 wa© s t r i c t l y  ju re  

s a n g u in is . C h ildren  o f  Chines© p a ren ts  w herever born  take 

C h in ese  n a t io n a l i t y  w h ile  persons born  o f  a l ie n  p a ren ts  in  

Chines® t e r r i t o r y  are a l i e n s .  T his d id  n ot run co u n te r  t o  

th e  Dutch Law o f  1892, w hich s im i la r ly  ad opted  th e  ju s  san ­

g u in is  p r in c i p l e .  on the p a s s in g  o f  the A ct o f  1910, how ever, 

Dutch n a t io n a l i t y  b e in g  a ls o  s u b je c t  t o  ju s  s o l i , a sharp  co n ­

f l i c t  en su ed . China was s tr e n u o u s ly  opp osed  to  the Dutch 

l e g i s l a t i o n  but had t o  a c c e p t  i t  in  exchange f o r  the r ig h t  t o  

c o n s u la r  r e p r e s e n ta t io n  so th a t  b e t t e r  p r o t e c t io n  m ight be 

ex ten d ed  t o  C hinese born  e lse w h e re  than in  In a u lln d e . By the 

C on ven tion  o f  8 May, 1911, the p a r t ie s  a g reed  th at the 

q u e s t io n  o f  du a l C h inese and Dutch n a t i o n a l i t y  sh ou ld  be 

s e t t l e d  in  the p o s s e s s io n s  and C o lo n ie s  o f  the N etherlands in  

c o n fo r m ity  w ith  the l e g i s l a t i o n  in  f o r c e  in  th e s e  p o s s e s s io n s

( ! )  Annua i r e , 1929, I ,  266.

(2 )  g e e  T s a i ,  ‘’ The C hinese N a t io n a l it y  Law, i e 09 " .  A .J  191 n
40 4 ; a l s o  supplem ent, 160 . —tiLi* IwIO,

(3 )  s t a t e  P ap ers , 104 , 87 7 .



o r  C o lo n !« » .  I t  lo  n o t i c e a b le ,  t h e r e fo r e ,  th a t D u tch -born  

C hines® , in  o th e r  f o r e ig n  c o u n t r ie s ,  w i l l ,  in  pursuance o f  

C h inese la w , resume Chinoea n a t io n a l i t y  and e n jo y  C hinese p r o ­

t e c t i o n .

8 4 . N a tu r a lis a t io n  in  F o l i t i o a l  A lle g la n o o  and Natura­

l i s a t i o n  in  o i v i l i b u s . -  The Law o f  1910, though m a in ta in in g  

the d i s t in c t i o n  between a N eth erlan der and a N eth erlsn d  tu b - 

J e e t ,  i s  s i l e n t  as t o  th e  p r i v i l e g e s ,  d u t ie s  and d i s a b i l i t i e s  

a t te n d in g  e i t h e r  s t a t u s .  Nor i s  th e re  any p r o v is io n  r e la t in g  

t o  th e  a c q u is i t io n  o f  Dutch n a t i o n a l i t y  by d e r iv a t iv e  m ethod». 

The A ct o f  1892, w hich c h i e f l y  con cern s  the p o s i t io n  o f  Ne­

th e r la n d e r , p ro v id e s  th a t  Dutch n a t i o n a l i t y  can be a cq u ire d  by  

n a t u r a l i s a t io n .  An a p p lic a n t  must prod u ce  p r o o fs  th a t  he has 

a t ta in e d  m a jo r ity  a c c o r d in g  t o  Dutch law , th at he has r e s id e d  

f o r  f i v e  c o n s e c u t iv e  y e sre  in  the Kingdom o r  i t s  C o lo n ie s ,  and 

th a t  the amount due f o r  n a t u r e l ie a t io n  f e e s  has been d e p o s it e d . 1 

in  a d d it io n ,  p r o o f  may be r e q u ir e d  th a t  th e  l e g i s l a t i o n  o f  h is  

c o u n try  o f  o r i g i n  p re se n ts  no o b s t a c le  to  h is  b e in g  n a tu r a l is e d  

a t  a Dutoh n a t io n a l*

The Law h av in g  d e p r iv e d  the n a tiv e s  o f  th e  E ast In d ie s  o f  

the Dutch e ta tu s  w h ich  th ey  p r e v io u s ly  p o s s e s s e d , i t  rem ained 

d o u b t fu l w hether i t  e o u ld  be in voked  by the® to  become n a tu ra ­

l i s e d  N eth er la n d er« , u n t i l  the n e g a t iv e  was e s t a b l is h e d  by 

l a t e r  l e g i s l a t i o n .
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S im i la r ly ,  the Law is  a l i e n t  as to  who may o r  who may n o t  

bo n a tu r a lis e d  pursuant to  I t s  p r o v is io n s ,  a lth ou gh  two c a t e ­

g o r ie s  o f  p erson a , nam ely, European® and n a t iv e s ,  w ith  d i f f e ­

r e n t  le g a l  s ta tu s  had been d is t in g u is h e d  by the Government A ct  

o f  1854. C o lo n ia l  ju r is p ru d e n ce  has d e v is e d  a t w o - fo ld  

c l a s s i f i c a t i o n  o f  the p e rs o n a l s t a t u s ,  nam ely, by n a t io n a l i t y  

and b y  j u r i s d i c t i o n .  Under n a t i o n a l i t y ,  th ere  are  N ether­

la n d e r » ,  N etherland s u b je c t s ,  and a l i e n s .  Under j u r i s d i c ­

t i o n ,  a l l  Europeans are grouped In one c a te g o r y  as opposed  to  

n a t iv e s .  The p o s it io n s  do n o t  co rre sp o n d  t o  one a n oth er  and 

have t h e r e fo r e  no r e le v a n c y . N etherland s u b je c t s  and a l ie n s  

may have the same c i v i l  s ta tu s  as E uropeans, w h ile  n a t iv e s  

p o s s e s s in g  the s ta tu s  o f  N etherlander®  b e fo r e  1692 r e t a in  the 

n a t iv e  p e rso n a l s t a t u s .  The c r e a t io n  o f  the s ta tu s  o f  N ether- 

la n d  s u b je c t  f o r  the East In d ian  p o p u la t io n  tends t o  i d e n t i f y  

th e  s ta tu s  o f  a N eth erlan der w ith  th a t o f  a European, the 

fo rm er  b e in g  n ow in v a ria b ly  am enable t o  the c i v i l  j u r i s d i c t i o n  

o v e r  E uropeans. To a t t a in  the European s t a t u s ,  or  ra th e r  the 

q u a l i t y  o f  a "N e th e r la n d e r " , a n a t iv e  p erson  must undergo a 

fu r t h e r  n a t u r a l is a t io n  or p ro ce ss  o f  a s s im i la t i o n .  That th is  

p r o c e s s  has n o th in g  to  do w ith  p o l i t i c a l  a l le g ia n c e  In  the 

ca a a o f  a n a t iv e  Dutch s u b je c t  i s  o b v io u s .

The c o n d it io n s  la id  down by the Law o f  1907^^  f o r  n a tu ­

r a l i s a t i o n  In o lv l i r o u s  o f  n a t iv e  persons and the a s s im ila te d  1

(1 )  a n g o u lv a n t, Les Indea N eerla n d a lsos  (1 9 2 6 ) , I ,  195.
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in c lu d e  the a b i l i t y  t o  speak the Dutch lan gu age , the p o s s e s ­

s io n  o f  a c e r t a in  amount o f  p r o p e r ty , and r e s id e n c e  o f  f i v e  

c o n s e c u t iv e  y e a r s . The ca n d id a te  must a la o  l i v e  a European 

l i f e ,  t>e monogamous, and, f i n a l l y ,  pay a fe u  o f  one hundred 

f l o r i n s .  A n a tu r a lis e d  p erson  s h a l l  bo amenable to  the same 

law and ju r i s d i c t i o n  as a European N eth er la n d er , and s u b je o t
i i?

to  the same o b l ig a t io n s ,  In c lu d in g  m i l i t a r y  s e r v io e .  In 

o th e r  w ord s , he a c q u ir e s  f u l l  c i t i z e n s h i p .

In p r a c t ic e  i t  has been  shown th a t very  few  n a t iv e s  seek
7‘* *'/ • • ••„ • ‘ •’ •' *• 1 ■ i v

such n a t u r a l is a t io n ,  w hich w ould n ot gran t much b e n e f i t .

B eing o f  Dutch n a t i o n a l i t y ,  they had a lre a d y  a c ce ss  to  a l l  

p u b lic  o f f i c e s  e x ce p t  the h ig h e s t ,  and European s ta tu s  mean* 

o n ly  h ig h e r  ta x a t io n  f o r  them. on b e in g  n a tu r a lis e d  o r  a s s i ­

m ila te d , they w i l l  a l s o  lo s e  the s p e c ia l  p r o t e c t io n  o f  the 

G overnor-G en era l gu aranteed  by the C o n s t i t u t io n ,  and w i l l  no 

lo n g e r  have the b e n e f i t  o f  t h e i r  adat o r  custom ary la w s. As 

t o  the C hinese who a re  a s s im ila te d  t o  the n a t iv e s ,  th ey  r e s e n t  

the r e le g a t io n  to  th a t s ta tu s  and o th e r  in v id io u s  d is c r im in a ­

t i o n  d e ro g a to ry  to  t h e i r  I n t e r e s t  and p r id e .  T h eir  p re se n t  

demand Is  f o r  the p o s i t io n  o f  a fo r e ig n e r  on a l e v e l  w ith  

th a t  o f  E uropeans, and n o t  Dutch a s s im ila t io n ,  much le s s  Dutch 

c i t i z e n s h i p ,* 1  ̂ th a t la  t o  a a y ,  a m e lio r a t io n  o f  c i v i l  s ta tu s  

w ith o u t  In v o lv in g  any change o f  p o l i t i c a l  a l l e g ia n c e .

(1 )  The census o f  1920 returned 528 Chinese wh« v
t0  thB ‘,U* l l t * ° f  » .t h .p l .n d s r :
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Chapter XXVI

THE UflITSD STATES

I?

8 5 . The G eneral s i t u a t io n

( i )  Employment in  P u b lic  Work*

As has been ahown, the laws o f  C a l i fo r n ia  and Oregon p ro ­

h i b i t i n g  the employment o f  C hinese la b o u re rs  in  p u b lic  works 

o f  the S ta te  were n u l l i f i e d  by c o u r t  r u l in g s .  The r ig h t  t o  

la b o u r  f o r  a l i v in g  was c o n s id e r e d  t o  bo as in v io la b le  as the 

r ig h t  t o  p ro p e r ty  and as s a c re d  as the r ig h t  t o  l i f e .  The
■!

C hinese a re  f u l l y  p r o te c te d  on a p a r i t y  w ith  o th e r  a l ie n s  by 

the T rea ty  and the C o n s t i t u t i o n . ^  But i f  the d la c r im in a - 

t l o n  i s  made betw een c i t i z e n s  and a l ie n s  g e n e r a l ly ,  i t  has been  

h e ld  th a t  the S ta te  may d i c t a t e  i t a  employment p o l i c y  r e a p e o t -  

in g  p u b lic  worka, whether c o n s tr u c te d  by  the S ta te  i t s e l f  or  

by  i t a  m u n ic ip a l it ie s  o r  c o n t r a c t o r s . Thi s ,  how ever, must 

be d is t in g u is h e d  from  attem pts to  r e s t r i c t  the r ig h t  o f  a l ie n s  

t o  be em ployed by p r iv a te  persona p u rsu in g  t h e ir  p r iv a te  c o n ­

c e r n s .  A s ta tu te  o f  A r iso n s  which p r o h ib it e d  the employment 1 2

(1 )  3ee su p ra , 1 6 .

(2 )  cran e  v .  hew York (1 9 1 5 ) , 239 U .S. 195.
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by any in d iv id u a l o r  c o r p o r a t io n  o f  lo s s  than e ig h ty  p er  c e n t ,  

q u a l i f i e d  e le c t o r s  or n a t iv e -b o r n  c i t ia e n #  in  works on w hich 

more than f i v e  persons were em ployed , was d e c la r e d  u n c o n s t i ­

t u t i o n a l .^ 1  ̂ The C ourt found th a t  the resp on d en t, be in g  ad ­

m itte d  under the F ed era l Law, w ith  the p r iv i l e g e  o f  e n te r in g  

and a b id in g  in  the U n ited  S ta te s  or  any S ta te  o f  the U nion, 

and be in g  la w fu l ly  an in h a b ita n t o f  A r ieon a , was e n t i t l e d  

under the F ou rteen th  Amendment to  the equ al p r o t e c t io n  o f  i t s  

la w s . I t  fu r th e r  r u le d , per Mr. ju s t i c e  Hughes, th a t the 

a s s e r t io n  o f  an a u th o r ity  t o  deny to  a l ie n s  the o p p o rtu n ity  

o f  ea rn in g  a l i v e l ih o o d  when la w fu l ly  adm itted  in to  the S ta te  

w ould be tantam ount to  the a s s e r t io n  o f  the r ig h t  to  deny them 

e n tra n ce  and abode, f o r  in  o rd in a ry  ca se s  they  can n ot l i v e  

where th ey  cannot w ork. I f  such  a p o l i c y  were p e r m is s ib le ,  

the C ourt co n t in u e d , th e  p r a c t i c a l  r e s u l t  w ould be th a t th ose  

la w fu l ly  adm itted  t o  the cou n try  un der the a u th o r ity  o f  the 

A cts  o f  C on g ress , in s te a d  o f  e n jo y in g  in  a s u b s t a n t ia l  sen se  

and in  t h e ir  f u l l  scop e  the p r iv i le g e s  c o n fe r r e d  by th e  ad­

m is s io n , w ould be se g re g a te d  in  aueh o f  th e  s t a te s  as ch ose  

t o  o f f e r  them h o s p i t a l i t y .

(1 1 ) The Trade L leen oe

in  r e fu s in g  t o  is s u e  tra d e  l i o e n c e s  t o  a l i e n s ,  the e x e r ­

c i s e  o f  the p o l i c e  power tende t o  co n tra v e n e  the equ a l p ro ­

t e c t i o n  c la u s e  o f  the C o n s t i t u t io n .  Much w i l l  depend upon

N•

(1 )  Trua* v .  h a loh  (1 9 1 5 ) , 239 U .S . 3 3 .



th e  n a tu re  o f  the tra d e  that Is t o  be c a r r ie d  on and the s t a ­

tu* o f  the person  who p rop oses  to  engage in  i t .  And in  d e t e r ­

m in ing the v a l i d i t y  o f  a d is a b l in g  o rd in a n ce , some la t i t u d e  

roust be a llo w e d  f o r  l e g i s l a t i v e  ap praisem ent o f  the l o c a l  co n ­

d i t i o n s  and f o r  l e g i s l a t i v e  c h o ic e  o f  methods o f  c o n t r o l l in g  

an apprehended e v i l .  in  s p i t e  o f  the F ou rteen th  amendment, 

w hich p r o h ib it s  a r b i t r a r y  d is c r im in a t io n  a g a in s t  a l i e n s ,  Ameri­

can Ju risp ru d en ce  has e s ta b l is h e d  th a t  a l i e n  ra ce  and a l l e ­

g ia n ce  may bear such r e l a t i o n  t o  a le g it im a te  o b je c t  o f  l e g i s ­

l a t i o n  as to  be made the b a s is  o f  a p erm itted  c l a s s i f i c a t i o n . ^  

gven among f u l l  c i t i z e n s  , d i f f e r e n t i a t i o n  has ju a t l f i e a t i o n  

in  the p o l i c e  power or the s t a t e .  ^

T his b e in g  s o ,  a c i t y  may, w ith in  c o n s t i t u t i o n a l  l i m i t « ,  

p r o h ib i t  the is s u e  t o  a l ie n s  o f  l i c e n c e s  f o r  the o p e r a t io n  o f  

p o o l  and b i l l i a r d  room s. The s ta tu te  a u th o r is in g  the is su e  

o f  p e d d le r s ' l i c e n c e s  t o  c i t i z e n s  on ly  was upheld in  iaassachu- 

a a t t a , ^  bu t d e c la r e d  v o id  in  ita in e .* 4  ̂ An ord in an ce  o f  the 

c i t y  o f  M iagara, Mew Y ork , p r o v id in g  th a t  no l i c e n c e s  sh ou ld  

ba is s u e d  t o  a l ie n s  to  con d u ct ’’ a o f  t - d r  ink p a r lo u r s “ , and an­

o th e r  den yin g  a l ie n s  the l i c e n c e  t o  op e ra te  a m otor bus on the 

p u b lic  h ighw ays, were d e c la re d  c o n s t i t u t i o n a l ,* 6  ̂1 2 3 4 5

(1 )  Qhlo v .  P lckebaoh  (1 9 2 7 ) , 274 U .S. 392.

(2 )  Murphy v . C a l i fo r n ia  (1 9 1 2 ) , 225 U .3 . 6 2 3 .

(3 )  floasaonwealth v .  Hann (1 9 0 6 ) . 195 Mass. 262 .

(4 )  3 t a t e _ v .  Montgomery ( 1 9 o q ) ,  9 4  Maine 1 9 2 .

(5 )  M ears, K esld en t O r ie n ta ls  on the P a c i f i c  c o a s t  (1 9 2 7 ) , 285 ,
2 8 6 .  — -
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A s ta tu te  o f  C a l i fo r n ia  p r o h ib i t in g  the is s u e  o f  l i c e n c e s  

t o  a l ie n s  n ot e l i g i b l e  t o  become e l e c t o r s  o f  the S ta te  was in ­

v a l id a t e d ,  s in c e  the c l a s s i f i c a t i o n  was n ot re a so n a b le  and the 

e q u a l p r o t e c t io n  o f  th e  laws was th ereb y  d e n i e d .^  A H io h i- 

gan s ta tu te  den yin g  a l ie n s  l i c e n c e s  to  con d u ct  b a rb er  shops 

had the same f a t © . ^  The Ordinance that o n ly  c i t i z e n s  sh ou ld  

be l i c e n s e d  as pawnbrokers in  the o i t y  o f S e a t t le ,  W ashington, 

was h e ld  v o id  as a p p lie d  t o  Japanese, whose " l i b e r t y  to  ca r ry  

on tra d e  and g e n e r a lly  do a n y th in g  in c id e n t  t o  o r  n eoesa ary  

f o r  tra d e" was guaranteed  b y  t r e a ty  to  be upon the same terms 

as th a t  o f  n a t iv e  c i t i z e n s .

86. The Chinese Bookkeeping Case.- The position of 

Chinese merchants and the enforcement of the Federal Consti­

tution in the Insular possessions i s  well illu strated  in this  

e a s e . ^  Under the Bookkeeping Act, 1921, enacted in the 

Philippine legislatu re, i t  was made unlawful for any person, 

company or partnership engaged in commerce or industry to keep 

Its account books in any language other than English, Spanish 

or any local d ia le c t. Violation of its  provisions would bo

—m m SMS 1 1 *SSWMMSHMMS>SHS|SmMBMSSaMHWmmRpWSSMMSHMISI

(1) gears, op. c i t . , 265, 266.

(2) Templar v. Miohlgan (1902), 131 Mich. 234.

(3) Asakura v .  Seattle (1923), 265 U .3 . 332.

(4) vu pong flng v. Trinidad (1926), 271 U.S. 500.



punished  by heavy f in e  or im prisonm ent f o r  not more than two 

y e a r s , or b o th . A p e t i t i o n  f o r  p r o h ib i t io n  a g a in o t  the o p e ra ­

t io n  o f  the Law having been r e je c t e d  by the l o c a l  t r ib u n a l ,  

the ca se  was brought t o  the supreme C ourt o f  the United s t a t e *  

on w r it  o f  e r r o r .

I t  was a l le g e d  th at moat o f  the Chinee© m erchants, who 

do  s i x t y  per c e n t ,  o f  the b u s in e ss  o f  the I s la n d s , n e ith e r  re a d , 

w r it e  n or un derstand  the E n g lish  or  S pan ish  languages o r  any 

l o o a l  d i a l e c t ,  and th at th e  A ct w ould n e c e s s it a t e  the em ploy* 

ment o f  a ca p a b le  book keep er and p rob a b ly  an in t e r p r e t a r ,  and 

would put them a t  the m ercy o f  t h e i r  em ployees, who i f  d i s ­

h o n e s t  m ight oh ea t and d e fra u d  them o f  the p ro ce e d s  o f  t h e ir  

b u s in e s s  and in v o lv e  them in  c i v i l  o r  c r im in a l l i a b i l i t y .

They a l s o  a v e rre d  th a t under the p r o v is io n s  o f  the A ct they 

w ere p r o h ib it e d  from  k eep in g  a d u p lic a te  s e t  o f  a ccou n ts  in  

t h e i r  own language and w ould be com p elled  t o  remain in  t o t a l  

ig n ora n ce  o f  the s t a t e  o f  t h e ir  b u s in e s s , and th a t  in  the ease 

o f  sm a ll t r a d e r s ,  t h e i r  l im ite d  p r o f i t s  n ev er  b e in g  s u f f i c i e n t  

to  J u s t i f y  the employment o f  a b o ok k eep er , the en forcem en t o f  

th e  Law would d r iv e  them out o f  b u s in e s s .  The A ct w ould 

thus have th e  e f f e c t  o f  d e p r iv in g  them o f  t h e i r  l i b e r t y  and 

p r o p e r ty  w ith ou t due p ro ce ss  o f  law and o f  denying them the 

e q u a l p r o t e c t io n  o f  th e  la w s . I t  a l s o  v io la t e d  the t r e a t i e s  

betw een China and the U nited S ta te s  under whieh th ey  w ere en ­

t i t l e d  t o  the same r ig h t s  and p r iv i l e g e s  as the s u b je c t s  o f  

G reat B r it a in  and S p a in .
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The C ourt ru le d  th at w ith  r e s p e c t  t o  q u e s tio n s  o f  l o c a l  

law or th o se  p r o p e r ly  a f f e c t e d  by  cuatom  In h e r ite d  from  the 

c o u n tr ie s  o f  Spanish c o n t r o l ,  i t  w ould d e fe r  much to  the ju d g ­

ment o f  the l o e a l  c o u r t s .  But the q u e s t io n  o f  a p p ly in g  Am eri­

can  c o n s t i t u t io n a l  l im it a t io n s  to  a P h il ip p in e  s ta tu te  d e a lin g  

w ith  the r ig h t s  o f  persona l i v i n g  under the governm ent e s ta b ­

l i s h e d  by the U nited S ta te s  was n ot a l o c a l  on e , e s p e c ia l l y  

when the persons a f f o o t e d  were s u b je c t s  o f  a n o th e r  s o v e r e ig n ty  

w ith  which the U nited  S ta te s  had made a t r e a t y  p rom is in g  to  

make e v e ry  e f f o r t  t o  p r o t e c t  t h e ir  r ig h t s .  i t  would be op­

p r e s s iv e  and a r b it r a r y  t o  p r o h ib i t  a l l  C hinese m erchants from  

m a in ta in in g  a s e t  o f  books in  the C hinese language and thus 

p rev en t them from  k eep in g  them selves a d v ise d  o f  the s t a t e  o f  

t h e i r  b u s in ess  and d i r e c t in g  i t s  co n d u ct . F u rth e r , I t  would 

g r e a t ly  and d is a s t r o u s ly  c u r t a i l  t h e ir  l i b e r t y  o f  a c t io n  and 

be o p p re s s iv e  and damaging In the p r e s e rv a t io n  o f  t h e ir  p ro ­

p e r t y .  The C ourt t h e r e fo r e  h e ld  th a t  aa a g a in s t  the C hinese 

m erchants o f  the P h il ip p in e s  the Law, whloh d e p r iv e d  them o f  

som eth ing  in d isp e n sa b le  to  the c a r r y in g  on o f  t h e ir  b u s in ess  

and w h ich  waa o b v io u s ly  In tended  c h i e f l y  t o  a f f e c t  them as 

d is t in g u is h e d  from  th e r e s t  o f  th e  com m unity, was a d e n ia l  to  

them o f  the equ al p r o t e c t io n  o f  th o  la w s , and hence th a t they  

m ight keep t h e ir  books in  t h e i r  own la n g u a g e . 1

(1 )  The P h ilip p in e  l e g i s la t u r e  prom ptly  passed an &ot in  1986 
le v y in g  s p e c ia l  f e e t  f o r  th e  exam in ation  by  the Revenue o f f i ­
c i a l s  o f  books k ep t in  the C hinese la n g u a g e .
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and M in ing»»  The Im p o s it io n  o f  a n t i-C h in e s e  l e g i s l a t i o n  o f  

an econom ic nature w hich always p reced es  im m igration  r e s t r i c ­

t io n  a g a in s t  C h in ese , r e v e a ls  th e  fa c t  th a t the oauaes o f  t h e ir  

e x c lu s io n  are p r im a r ily  econom ic as w e l l  as r a o l a l .  in  young 

Dom inions u n dergoin g  E u ro p e a n isa t io n , o r  d e s t in e d  t o  the 

fu r th e r a n ce  o f  W estern c i v i l i s a t i o n ,  the e s ta b lish m e n t and 

p ro a p a r in g  o f  a l ie n  ra oes  p o s s e s s in g  a c i v i l i s a t i o n  o f  t h e ir  

own, are  th e r e fo r e  n ot w elcom e, much le s s  en cou ra g ed . D ev ices  

a re  in tro d u ce d  havin g  the o b je c t  o f  p re v e n tin g  them from  ea rn ­

in g  a l i v i n g  o r  e s t a b l i s h in g  th em selves  in  the land and d i a -  

e o u ra g in g  t h e ir  e x le te n o e  th e r e , eo  th a t  e v e n tu a lly  a b s o lu te  

e x c lu s io n  is  a c h ie v e d . T h is  i s  th e  o sa e  in  Canada. T h is  

i s  a l s o  the ease  in  the o th e r  D om inions.

fia r ly  attem pts in  Canada t o  Impose s p e c ia l  taxas on C h i­

nese  and preven t them from  b e in g  em ployed on the Canadian P a e l-  

f l c  Hallways f a i l e d  t o  pass the l e g i s la t u r e s  * The C hinese 1

(1 )  Campbell, op . c l t . .  3 7 , 3 6 .
x
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Tax A c t , 1878, o f  B r l t la h  Colum bia va t h o ld  u lt r a  v ir e s  * ^  

S e c t io n  5 o f  the C h ines« R eg u la tion  A c t , 1884 , I n f l i c t i n g

p e n a lt ie s  f o r  om lsa lon  t o  o b ta in  the l i c e n c e  t o  r e s id e  in  the
12 )province re q u ire d  t o  be h e ld  by C h in ese , was a l s o  v o id .

S in ce  th e  in v a l i d i t y  o f  one s e c t io n  in  an A ct doea n o t  ren d er 

v o id  th e  w hole A c t , i t  r e q u ire d  an oth er  a c t io n  t o  a v o id  the 

o p e r a t io n  o f  s .  14 o f  the R eg u la tion  A ot, w hich p rov id ed  th a t  

C hinese shou ld  p a y /1 5  f o r  a f r e e  m iner»« c e r t i f i c a t e .  Low 

C h in , r e ly in g  on the M ineral A c t ,  1884, which re q u ire d  the 

payment o f  f o r  the c e r t i f i c a t e ,  r e fu s e d  t o  pay the t r i p l e  

sum, w h ile  the Com m issioner I n s is t e d .  The s e c t io n  was de­

c la r e d  v o id  by the C ou rt, aa an attem pt to  Impoee a d i f f e r e n -
f 3 )

t l a l  tax  on the C h in e s e . '

«a  have seen  how the C oa l Mlnea R e g u la t io n  Amendment,

1990 , p r o h ib i t in g  the employment o f  C h in ese , w hether n a tu ra ­

l i s e d  o r  n o t ,  underground , was d e c la re d  u l t r a  v i r e s  by the 

p r iv y  C o u n c i l .  B r i t i s h  Columbia now passed  the O r ie n ta l 

Labour 8111» 1897, w hich p rov id ed  th a t where any A ot gran ted  

t o  any p erson  o r  body c o r p o r a te  any p r o p e r ty , r i g h t s ,  or  p r i ­

v i l e g e s ,  no C hinese or  Japanese p erson  s h a l l  be em ployed in  

c o n n e c t io n  th erew ith *  The Japanese C onsul in s ta n t ly  p r o te s te d  1 2 3

(1 )  se e  s u p ra , B 3 9 ( 1 ) .

(2 )  gee  s u p ra , I  3 9 (1 1 ) .

(3 )  B . v .  Gold Commlas lo n e r  o f  V ic t o r ia  (1 8 8 6 ) , 1 B .C .,  P t . I I ,  
260.~
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a g a in s t  th is  '’ most u n ju s t  and u n fr ie n d ly  measure*1. ^1  ̂ The 

B i l l  was r e s e r v e d , the Government c o n s id e r in g  i t  e x c e p t io n a l  

and b e in g  d o u b t fu l as to  w hether i t  was w ith in  tne p r o v in c ia l  

com p eten ce . The Labour K eg u la tion  A ot (C . 2 8 ) ,  to g e th e r  

w ith  the Tramway C o rp o ra t io n  Amendment A ct (C . 44 ) and a num­

b e r  o f  p r iv a te  A c ts , c o n ta in in g  the same p r o v is io n s  and im­

p o s in g  a p e n a lty  o f  /&  per day f o r  each  and every  C hinese o r  

Japanese p e rso n  em ployed by the r e s p e c t iv e  com p an ies, were 

a g a in  passed in  1898 . *hen the A cts  were sen t t o  the g en era l 

Government f o r  a p p r o v a l, the m in is te r  recommended the d i s ­

a llo w a n ce  o f  the g en era l A cta , nam ely, CC. 28 and 44 , but co n ­

s id e r e d  that the o th er  s t a t u t e s ,  w hich  con cern ed  the in c o r ­

p o r a t io n  o f  com panies and had come in to  e f f e c t  upwards o f  a 

y ea r  b e f o r e ,  c o u ld  n ot be d is a llo w e d  w ith ou t g r o a t  in co n v e n i­

e n c e , c o n fu s io n  and lo s s  on th e  p a rt  o f  the c o r p o r a t io n s , w hich 

had been e s ta b l is h e d  and had a cq u ire d  p ro p e r ty  and tra n sa cte d  

b u a in e a s . Be s u g g e s te d , h ow ever, th a t  an e a rn e s t  recommenda­

t i o n  sh ou ld  be made to  the p r o v in c ia l  governm ent th a t  a t  the 

en su in g  s e s s io n  th e  l e g i s l a t u r e  sh ou ld  In trod u ce  l e g i s l a t i o n  

t o  r e p e a l the c la u s e s  in  q u e s t i o n . ^

The r e p ly  t o  the recom m endation was the pass ing o f  a 

numoer o f  fu r th e r  p r iv a te  A ots  (CC. 7 8 -8 9 )  in  the fo l lo w in g  1 2

( 1 )  H odglna, P r o v in c ia l  L e g ia la t io n ,  1896-1898 ( ) ,  7 7 .

(2 )  i b i d . ,  108 , 109 .
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y e a r  by  the p r o v in c e , p r o h ib it in g  the employment o f  C hinese 

nr<d Japanese w ork ers . They aga in  rem ained In  f o r c e  In the 

p r o v in c e .  But two A cts  (CO. 44 and 46 o f  189?)) fo r b id d in g  

them t o  work on the c o n s t r u c t io n  o f  ra ilw a y s  or  in  c o a l  mines 

( i n  th e  ense o f  Japan ese) were d is a l lo w e d  becau se  i t  was c o n ­

s id e r e d  u n d e s ira b le  to  le a v e  th ese  p r o v is io n s  a f f e c t i n g  

Japanese in  o p e r a t io n .*1  ̂ The P la c e r  Mining A ct o f  the a»me 

y e a r  was a l s o  d is a llo w e d  on the ground that i t  was c o n tr a r y  

t o  the p r in c ip le  o f  th e  Union C o l l i e r y  e a a e . ^

B r i t i s h  Columbia now co n tin u e d  i t s  a t ta c k  on the o r i e n t ­

a ls  by the use o f  more g e n e ra l te rm s. Aota C . 14 o f  1900 and 

C . 38 o f  1902 fo rb a d e  th e  employment in  works t o  be c o n s t r u c t ­

ed under p r o v in c ia l  f r a n c h is e  o f  any workman who c o u ld  n ot 

re a d  a European la n g u a g e . They w ere a g a in  d is a llo w e d  on the 

same grounds as b e fo r e  and as c o n t r a r y  to  im p e r ia l in t e r e s t s  

and in t e r f e r in g  w ith  in te r n a t io n a l  r e la t io n s  *3  ̂ The C oal

Mines R e g u la t io n  A ct was fu r th e r  amended In  1904 (C . 3 9 ) ,  d e ­

f i n i n g  ’’ Chinaman" as "any p erson  o r  persona o f  C hinese b lo o d  

o r  r a c e  vrtiothar born  w ith in  the l im it s  o f  th e  C hinese Empire 

o r  n o t  and s h a l l  n o t  be a f f e c t e d  b y  n a t u r a l is a t io n 1' • No 

Chinaman was to  oocupy any p o s i t i o n  o f  t r u s t  o r  r e s p o n s i b i l i t y  

in  o r  about a mine whereby through h is  Ig n ora n ce , c a r e le s s n e s s

(1) Hodgina, P r o v ln o la l  L e g is la t io n ,  1899-1900 ( ) , 10 4 .

(2 )  i b i d . ,  120.

( 3 )  136* 136 * 1 9 01 -190 3 , 80 .



or  nogllgenoe, ho might endanger tho l i f e  or limb of any per.

.on therein employed. The Supreme Court of the province .oon 

held this Act Ultra vlree. on the authority or Bryden's case!1 ' 

I t  was aleo ovldonced to he an interference with trade and 

oomseroe, which, under a. 91(g) of the Constitution, ahould 

lnoludo freedom to engage in occupation in Canada for tho pur­

pose of earning a liv e lih o o d .12' The Act . . .  accordingly 

revoked by the Dominion Government.

By two order, in council in l 9og, the Government of Bri- 

tl«h  Columbia recommended that In a l l  con tract., le .a e . and 

concessions made by the Government, provision «hould be mode 

that no Chinese or Japanese should be employed in oonneotlon 

therewith. In 19ko the Court of Appeal held tho stipulation  

to be invalid as i t  enoroachod upon the Dominion powor to deal 

with "naturalisation and a lie n ."  , nd the proT1,  lon,  of the 

japeneas T reaty.14' The provincial Assembly then passed tho 

O r i e n t a l  Order. Validation Act, i b b i , confirming the two Orders, 

which was promptly held Invalid by tho supreme court of Canada1?' 1 2 3 4

(1 )  Re c o a l  Minot R e g u la t io n  A ct (1 9 0 4 ) , lg  u .C . 408.

(2 )  R . v . t r l e « t  (1 9 0 4 ) , 10 B .C . 43 6 .

(3 )  H odgins, P r o v in c ia l  L e g is la t io n .  19Q4-19Q6 ( ) ,  13 o .

(4 )  Re Japanese T rea ty  A c t , 1913 (1 9 2 0 ) , 29 3 .C . 136.
f  g  J i ,v‘ .***■<■ .<%- ̂  frÇi '4  ̂ O 'f' H it f g* Û 'Û Ï  V t & îr fy& 'tÊ ï f ’i - f - 1

(5 }  w  o r ie n t a l  Qrdora V a l id a t io n  A o t . 1921 (1 9 2 2 ) , 65 D .L ,R . 
5 7 7 .



flow l i c e n c e s  had boon ¿ra n ted  to  c e r t a i n  persons e n a b lin g  them
fjfj) % '¿luff <? .»V»*.' u **’*,, ■*• »♦>•>' v 4«̂  -V V ’

t o  cu t  and c a r r y  away tim ber on lands b e lo n g in g  to  the p r o ­

v in c e  on the c o n d it io n  th a t no C hinese or  Japanese were t o  be 

em ployed . The P rivy  C ou n cil d e c id e d  that the c o n d it io n  not
'"*% f t  j>. ^  jL ’*? •SI w  ¿--**5 (¿i * j * ’ *»' * *  !*6»- *»• - • a * M U  * *• * *• '■*

b e in g  com p lied  w ith , the l l e e n c e c  waa not e n t i t l e d  t o  the ra ­
i l  inewal o f  such  l i c e n c e . '  ; B ut, on the o th e r  hand, the C o u n cil

,• jMft.lt? • ieprtve eert*ijt fsfctfionfciitl** £.«$1*1 1« •-■
up held  tho d e c is io n  o f  the Supreme C ourt r u l in g  th at the

Validation A ct was invalid as i t  violated the principle o f

the m o s t -fa v o u ro d -n a t io n  treatm ent la id  down in  the Japaneae
(2 )T re a ty  A ct o f  1913.

%i • * W’”* ¿¡¿r? *■

As a m utter o f  f a c t ,  no o r ie n t a l  la bou r is  p erm itted  

e i t h e r  d i r e c t l y  o r  i n d i r e c t l y  on any c o n t r a c t  or d a y -la b o u r  

work on r o a d s , b r id g e s ,  b u ild in g s  o r  any p u b lic  works w h atev er, 

so  fa r  a t  le a 3 t  as B r it i s h  Colum bia is  co n ce rn e d . Under

Clause 45 o f  the Form o f  C o n tra ct  o f  the Department o f  P u b lic
- i .« " • .hts n  • ' ' ‘ -■-v : *
V?orks, tho c o n t r a c t o r  undertakes n o t  t o  em ploy any A s ia t ic* * < % ! *  $  f t  &  &  d 1 f t  & £ £ * $ #  I  &  . & X  i  * -  ... l x ? ' #  . . . ■"*i ■’
upon, a b ou t o r  in  c o n n e c t io n  w ith , the w ork s , and in  the e v e n t

o f  h is  so  d o in g , the M in iste r  may d e c la r e  fo r fe i t e d ,  t o  the
i

Oovamraent a l l  moneys due to  or a c c ru in g  due to  the c o n t r a c ­

t s ) ’
*3 IS® «?

t o r . n- 7.. *•..$ 3L >  1 •'•st
ft $» ••; v

(1 )
B r i t la ; ;  v$ « m -g e n e r a l  f o r

r l t l a h  Columbia  v .  A tto rn cy -Q e  nara l
S«.e t  V>")\y) .

<*> A tt  
o f  Canada 1 1

Or i e n t a l .,A c t i v i t i e s  i n  Tm t+iah #»«*«—t.«~ 
pr ov in e  l a !  Is aem bly, 1927 1’ g5* .k 9Aun»Dia, p rep a red  b y  the
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8 8 . The Trade L ice n ce  and the C hinese Laundry. »  The 

e a r ly  p r o v in c ia l  Law d e p r iv in g  C hinese o f  the r ig h t  to  ap p ly  

f o r  a paw nbroker»« l i c e n c e  was d e c la r e d  a "v e ry  w ide i n t e r f e ­

r e n ce  w ith  tra d e  and corcraeree” . The C ourt assumed th a t no 

a u th o r ity  e x is t e d  in  the p r o v in c ia l  l e g i s la t u r e  o r  i r  a muni­

c i p a l i t y  t o  d ep riv e  c e r t a in  n a t i o n a l i t i e s  o r  in d iv id u a ls  o f  

the r ig h t  to  th ese  trade l i c e n c e s .  " I f  such a power e x i s t e d " ,  

ru le d  the C ou rt, "th en  s in c e  no man may in  any m u n ic ip a lity  

pursue any a v o ca t io n  w ith ou t such l i o e n e e ,  the lo c a l  l e g i s l a ­

tu re  mi^ht e x c lu d e  la r g e  c la s s e s  o f  men from  g a in in g  a l i v e l i ­

hood o r  indeed  e x is t in g  in  the p r o v in c e ." ^   ̂ The L iquor 

L ice n ce  A c t ,  passed  in  1899, w hich  p ro v id e d  that no l i c e n c e  

was t o  be issu ed  o r  t r a n s fe r r e d  t o  any person  o f  the In d ia n , 

C h in ese  o r  Japanese r a c e ,  was d is a llo w e d  because i t  a f f e o t e d  

the r ig h t s  o f  J a p a n ese .*1 2  ̂ The Government d id  n o t  deem i t  

n e c e s s a r y  to  d is a l lo w  a s im ila r  A ct in  the fo l lo w in g  year 

w h ich  e x c lu d e d  M ongolians and Ind ians from  s ig n in g  p e t i t io n s  

f o r  the ©rant o f  a l i c e n c e .  I t  was thought u n dou bted ly  to  

be w ith in  the com petence o f  a p r o v in c ia l  l e g i s la t u r e  to  re g u ­

la t e  th e  sa le  o f  in t o x i c a t in g  l i q u o r s .  The M in is te r  o f  

j u s t i c e ,  In re v ie w in g  the s t a t u t e ,  s a id  th a t he was unable to  

d i s c o v e r  any re a so n  why the l e g i s la t u r e  o f  B r i t i s h  Colum bia

(1 )  r . v .  C it y  o f  V i c t o r ia  (1 8 8 8 ) , 1 B .C .,  F t . I I , 3 3 1 .

(2 )  Hod g in s , P r o v in c ia l  L e g is la t io n ,  1899-1900 ( ) ,  10 4 .
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ought n ot to  h« perm it tod to  e s t a b l i s h  the p rocedu re  by w hich  

l i c e n c e s  were to  bo «ough t and o b t a i n e d . ^

The M unloipal A c t ,  1885, o f  B r lt ia h  Columbia extended  the 

power« o f  m u n ic ip a l lt ie s  » o  a« to  in c lu d e  " l i c e n c i n g  and r e -  

g u la t in g  w a«h-hou»ee and la u n d r ie s "  and to  c o l l e c t  from  e v e ry  

oeraon  who keep# o r  c a r r i e s  on a p u b lic  waah-houae o r  laundry 

a tax  n ot e x ce e d in g  / 7 5  f o r  e v e ry  a ix  m onth». The supreme 

C ou rt eoon  h e ld  th a t ta x a t io n  by mean» o f  l i c e n c e  f e e «  and 

the tax  in  q u e s t io n  was in d i r e c t  and n ot d i r e c t  t a x a t io n ,  th a t  

a l l  in d ir e c t  ta x a tio n  e x c e p t  th a t a u th o r is e d  by s .  9 2 (9 )  o f  

the B r i t i s h  H orth Am erica A ot was u l t r a  v i r e s  the p r o v in c ia l  

l e g i s l a t u r e ,  and th at the tax  waa not bona f i d e  w ith in  the 

pu rpose p rov id ed  f o r  but was indeed a r e s t r i c t i o n  on the C h i­

n e s « * * 2  ̂ To tk® c o n te n t io n  th a t  the s ta tu te  waa d i f f e r e n t  

from  th ose  w h ich , by t h e ir  t i t l e  and pream ble, were e x p r e s s ly  

aimed a t  C h inese by name» and th a t  i t  was q u ite  g e n e r a l ,  ex ­

te n d in g  to a l l  la u n d r ie s  w ith ou t e x c e p t io n ,  i t  was answered 

th a t  the o b j e c t  o f  a s ta tu te  was n ot to  be a s e e r ta ln e d  from  

i t s  t i t l e  o r  pream ble a lo n e , b u t  m ain ly  from  i t s  p r o v is io n s .  

B lg b le ,  C . J . ,  1» qu ash ing  the c o n v ic t io n  f o r  c a r r y in g  on a 

laundry  w ith ou t a l i c e n c e ,  a a ld  that he c o u ld  n ot a r r iv e  a t 

any o th e r  c o n c lu s io n  than th at i t  was s p e c i a l l y  d i r e c t e d  a g a in s t  

Chineae becau se  they  were C h in ese , and f e r  no o th e r  r e a s o n ; and 1

( 1 )  Hodg in s , p r o v in c ia l  L e g is la t i o n . 1899-1900 ( ) ,  1 5 « .



th a t i t  aimed a t c o m p e llin g  them to  remove c e r t a in  In d u s tr ie «  

from  the c i t y  or  them selves from  tho p r o v in c e . C o n s id e r in g  

th e  amount o f  the t a x , whioh was jilBO p er annum, he p roceed ed , 

one was co n v in ce d  th a t the c la u s e  waa in ten d ed  ra th e r  t o  hamper 

o r  e x p e l C hinese than to  in c r e a s e  the revenue o f  the c o r p o r a ­

t i o n .  The fa c t  th a t  t h is  “m enial and poor pa id  o c c u p a t io n ” 

was taxed  f i f t e e n  tim es the annual amount im posed upon any r e ­

t a i l  «hop  however e x te n s iv e  o r  lu c r a t iv e  i t s  b u s in e s s ,  s t r e n g ­

thened the o p in io n  o f  the C ourt that the main o b je c t  o f  auch 

ta x  waa n o t  f i n a n c i a l .  But a s im ila r  Law in  Q u e o s c * ^  im pos­

in g  upon la u n d r ie s  a p r o v in c ia l  tax  v a ry in g  from  $  15 t o  JS50 

has been s u s ta in e d , i t  b e in g  h e ld  th at th e re  la  n o th in g  in  the 

C o n s t itu t io n  o f  Canada r e q u ir in g  taxes and im posts t o  be u n i­

form  throughout the F e d e r a t io n , and th a t  a p ro v in ce  has the 

r ig h t  to  im pose such t a x J 2  ̂ a b y -la w  in  tho same p ro v in ce  

p r o v id in g  f o r  a m u n icip a l l i c e n c e  in  a d d it io n  t o  the p r o v in c ia l  

l i c e n c e  f o r  o p e r a t in g  a la u n d ry , and the ta k in g  ou t o f  the 

m u n icip a l l i c e n c e  in  ad van ce , was a l s o  h e ld  v a l id  and l n tra  

v i r e s  the o i t y .  The C ourt ru le d  that the f a c t  that the p ro ­

v in c e  had i t s e l f  Imposed a tsx  or l i c e n c e  upon th is  o la s s  o f  

b u s in e ss  d id  n o t  make i t  beyond the power« o f  any a u th o r i ty  1

(1 )  c .  22 o f  1915.

(2 )  wong S ing  
See a l s o  fling  
104 .

v .  Bedard (1
v .  R e c o r d e r ’

OP I  c i  t
921)733 (

, 117 . 
Que. ? .



w h lcb  was in fe r io r  or s u b s id ia ry  to  the p ro v in ce  to  impose an­

o th e r  tax  upon the same b u s in e s s . ^ *

I t  is  s a id  th a t muoh o f  the la b o u r  l e g i s l a t i o n  in  B r i t i s h  

Colum bia was ad voca ted  b e fo r e  i t s  enactm ent on th e  ground th a t 

I t  w ould make the employment o f  A s ia t i c s  le s s  p r o f i t a b le  to  

the em p loyer. I t  a l s o  p u rp orted  t o  p rev en t the A s ia t i c s

from  e s t a b l i s h in g  them selves perm anently and making la rg e  

p r o f i t s .  In moving t o  quash a b y -la w  o f  Catham r e l a t i n g  to  

the l i o e n s in g  o f  la u n d r ie s ,  c e r t a in  C hinese sw ore th a t  t h e ir  

p r o f i t s  wars v ery  sm a ll and that thsy  c o u ld  n ot c a r ry  on bus 1 - 

nesa under the terms o f  the b y -la w . w h ile  the c i t y  a u t h o r i t ie s  

in s i s t e d  th a t  t h e ir  p r o f i t s  were la r g e .  But the d e c is io n  o f  

the C ourt la id  em phasis on the bona f i d e  e x e r c is e  o f  powers 

and n o t  on the p r o f i t a b le  or  u n p r o f ita b le  natu re  o f  the b u s i -  

n e s a .^ *  The F a c to r ie s  A ct o f  1908 o f  B r i t i s h  Columbia in ­

c lu d e d  la u n d r ie e  where f i v e  persons o r  more were em ployed in  

I t s  o p e r a t io n . C e rta in  stan d ards o f  a m en itie s  t o  be p rov id ed  

f o r  em ployee« were la id  down and hours o f  work were l im it e d .

The A ct  was in te r p r e te d  n o t  t o  ap p ly  t o  a laundry where s e v e r a l 

persona w ere w ork in g  and sh a r in g  In the p r o f i t «  e q u a l ly ,  no 

o th e r s  b e in g  em ployed . T his wee h e ld  not to  be  a " fa c t o r y "

^ m m m m *aMaaiMalMMaM"*aaa""**aa" MM"*aBai* 'nM>aM*M*a**M -M m »*.—

¡» ^  V ,  t V_ _ ..-a  k  ■UL t  %  £ V ©  *'V V V > 1W

( 1 )  sun Lung v . R ecord er> s C ourt (1 9 2 1 ) , 6o Que. S .C . 169.

(2 )  Angus, "L egal S ta tu s in  B r i t i s h  Colum bia o f  R es id en ts  o f  
O r ie n t » !  hace and t h e i r  D escen d a n ts", Canadian Bar R eview . DC 
(1 9 3 1 ) ,  9 .

(3 )  pang S in g  v .  Catham (1 9 0 9 ) , 14 O.W.R. 1161



and a p r o s e c u t io n  f o r  work dono th e r e in  a f t e r  7 p .m . was not 

j u s t i f i e d . ^  The A ct was th e r e fo r e  amended to  In clu d e  "e v e ry  

la u n d ry  run fo r  p r o f i t ” . ^  Now i t  has been the custom  o f  

C hinese lau n d ry -w ork ers  to  m ain ta in  t h e i r  laundry and d w e llin g  

house in  the same b u i ld in g .  A nother by -law  in  B r i t i s h  Colum­

b ia  p r o h ib it e d  the use o f  a f a c t o r y  as a d w e llin g  h ou se . Pour 

C hinese o p e ra t in g  a laundry  were found w orking a f t e r  7 p .m ..

They f i r s t  e le c t e d  t o  c la s s  i t  as a la u n d ry , and because they 

d id  n ot run t h e ir  laundry w ith in  the hours p r e s c r ib e d  by  law , 

th e y  th en  con ten ded  that i t  was a d w e llin g  h o u se . The use o f  

a lau n d ry  or  " fa c t o r y "  as a d w e llin g  house b e in g  fo r b id d e n , 

the c o n v ic t io n  o f  the a ccu sed  was s u s t a i n e d . ^

ttoder the M anitoba F a c to r ie s  A c t , 1913, " f a c t o r y "  i s  d e ­

f in e d  as any b u i ld in g ,  w orkshop o r  prem ises in  which th ree  o r

more persons are  em ployed , and any lau n d ry  op era ted  b y  C h in ese .
( 4 )The A ct o f  Saskatchewan in c lu d e d  lau n d ry  and t a i l o r s *  s h o p s . ' 

m  A lb e r t a , laundry  is  in te r p r e t e d  as n o t  in c lu d e d  in  "Commer­

c i a l  b u s in e s s "  w ith in  the meaning o f  the E a r ly  C lo s in g  o f
(5 )

Shops A c t .

Among o th e r  forma o f  l e g i s l a t i o n  w h ich , though c o n ta in in g  

n o th in g  d is c r im in a to r y  on th e  s u r fa c e ,  is  in  r e a l i t y  aimed a t  1 2 3 4 5

(1 ) r . v .  Chow Chin (1 9 2 0 ) , B .C .,  2 W.W.R. 997 .
#**• ' A .' * «• 4 . ;.v “ »•*>'• •*-WSnu«'-W W  • ■•Ml

( 2 )  C. 27 , 1919.

(3 )  r . v .  Chong Kee (1 9 2 0 ) , 29 B .C . 165 .

(4 )  Revised S ta tu te s ,  1930 , C. 220 .

(5 )  R . v .  Wah Kee (1 9 2 0 ) , 55 D .L .K . 6 9 5 .
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th e  C h in ese , or makes no e x c e p t io n  to  meet the s p e c ia l  c ir cu m ­

s ta n ce s  o f  the r a c ia l  m in o r i t ie s ,  may be m entioned the Produoe 

M arketing A c t ,  1928 , o f  B r it i s h  Colum bia. Under the p r o v l -
¡ft •;* f t t  f t  . " r'. *••• <?* * ' ** k & ' :■ 44 3  £%• f t  £/#s $  f s  %jt$k ’ K C. *XX * &  tU> * # r ' J  I.; '-•> 4* I- ’ <•'* >* if* •*• :J |
• ion s o f  t ills  A c t ,  C h inese persons may n o t  s e l l  t h e ir  farm 

p ro d u cts  a t  low er p r ic e s  than th ose  f i x e d  by a l o c a l  com m ittee . 

C o n tra v e n tio n  o f  the A ct c o n s t i t u t e s  the o f f e n c e  o f  u n law fu l 

m ark etin g , and e n t a i l s  f in e s  and im prisonm ent. The A c t , 

though r e g u la t in g  the m arketing o f  m erch a n d ise , was h e ld  to  

be w ith in  the p r o v in c ia l  powers o f  l e g i s l a t i n g  w ith  reg a rd  to  

p r o p e r ty  and c i v i l  r ig h t s  and n ot t o  in fr in g e  the Dominion 

power to  re g u la te  tra d e  and com m erce. ^* 1 * By u s in g  the v o t e r s ’ 

l i s t  as a b a s i s ,  C hinese a re  e x c lu d e d  from  the p r o fe s s io n s  o f  

law and pharmaoy, and r e g i s t r a t i o n  as a s tu d e n t -a t - la w  or  

c e r t i f i e d  a p p re n t ic e  i s  l im it e d  t o  th ose  e n t i t l e d  to  be p la ce d  

on the v o t e r s »  l i s t  under the P r o v in c ia l  E le c t io n s  A c t , whioh 

how ever d i s q u a l i f i e s  the C h in ese . ^  L ice n ce s  f o r  hand-logging 

are  a l s o  Issu ed  t o  p erson s on the v o te r s *  l i a t . ^  Under the
r * t ‘ ** *■' w V Haas... -* «.-®g! .»«te **—■ !*•* *>— "*■  w  **"

Trade L icen ce  Board A ct o f  B r i t i s h  Colum bia the Board may r e -
ii ig  t  Qi’ K 1 v i-*' i
fiu ie  to  is su e  a l i c e n c e  t o  do bu sin ess  to  any person  i f  the

:+*V; c\ ’? T- H X 5? sf  ̂ ^ £«• £7 ££ vjf fa Xt-jt$*jif- vi
Board th in k s  i t  n o t  a d v is a b le  t o  do s o  in  the p u b lic  in t e r e s t s

(4)o f  th e  m u n ic ip a l ity .

----------  ------- --- ------------------- - - ■■— .............. .... ........ . .... ......... -
(1) b . v . Chung Chuck (1 9 2 8 ), 4 D .L .h . 659j a ffirm e d  in Chung 
Chuck v . £ .  (1930) A-C* 244.

($ )  s t a t u t e s ,  1928, 0 .  4 9 .

(A ) Angus, l o o . c i t . ,  8.

( $ )  3 . 22 , P o re s t  A o t , 1923.



89 • The E lim in a tio n  o f  O r ie n ta ls  from  the F ish in g  In ­

du» t r y . -  In  the f i s h in g  in d u stry  a d is c r im in a t iv e  p o l i c y

a g a in s t  o r ie n t a ls  has a ls o  te e n  in a u g u ra te d . Under the p ro ­

v is io n s  o f  the S p e c ia l  Fisheries R e g u la t io n s  f o r  the p rov in ce  

o f  B r i t i s h  Columbia made under the a u th o r ity  o f  the Dominion 

F is h e r ie s  A c t , 1914, l i c e n c e s  w ere is su e d  on ly  to  persons who 

w ere B r it is h  s u b je c t s  r e s id e n t  in  the p ro v in ce  o r  re tu rn ed  

s o l d i e r s  who had serv ed  in  the Canadian Army or  Ravy o v e r s e a s . 

How a Commission was a p p o in te d  in  1922 to  in v e s t ig a t e  the

c o n d it io n s  o f  the f i s h e r i e s  o f  B r i t i s h  Colum bia. As a r e s u l t
. >$§*§&  a r a i l  a g io  sasnw ry,o f  t h e ir  recom m endations, a l t e r a t io n s  in  the r e g u la t io n s  were

made t o  the a f f e c t  th a t the number o f  l i c e n c e s  issu ed  t o  p e r ­

sons o th e r  than r e s id e n t  w h ite  B r i t i s h  s u b je c t s  and Canadian 

Indiana was g r e a t ly  re d u ce d . I t  is  adm itted  th at the g e n e ra l 

e l im in a t io n  o f  the o r ie n t a ls  from  the f i s h e r i e s  o f  the p r o ­

v in c e  i s  p r im a r ily  f o r  the purpose o f  p r o v id in g  g r e a te r  en ­

couragem ent t o  w h ite  men and Canadian Indians to  take up f i s h ­

in g  f o r  a l i v i n g .  ^

The Fisheries Act a lso  contained provisions requiring  

licen ces to be obtained fo r  the operation of a fish  cannery 

( s .  TA), or in B ritish  Columbia, fo r  a salmon cannery or curing  

establishm ent ( s . 18 ) .  The Dominion Government claimed that 

the authority to grant licences to f is h  under the Regulations

(1 ) sess ion a l Papers, 1925, Wo. 29, 5B, 53.



and t o  op exate  a cann ery  was in  form  d is c r e t i o n a r y . In a

c a s e  d e c id e d  in  B r l t i e h  Columbia s . 7a o f  tho A ct was h e ld  

u l t r a  vlx^a the P arliam ent o f  C an ada .^  F iaference wac th e r e ­

f o r e  made to  the Supreme C ourt o f  the Dominion t o  c o n s id e r  

the c o n s t i t u t i o n a l  v a l i d i t y  o f  the s a id  8 a c t io n s  o f  tho A ct 

and the R eg u la tion s  c o n ce rn e d . Tho A tto rn e y t -O e n o ra l o f  the 

s e v e r a l  p ro v in ce s  and r e p r e s e n ta t iv e s  o f  the o r ie n t a l  f i s h e r ­

men, predom in antly  Japanese, in te r v e n e d . The C ourt again  

h e ld  th a t  tho r ig h t  to  op e ra te  a f ia h  can n ery  la  a c i v i l  

r ig h t  in  the p ro v in ce  where the o p e r a t io n  is  o a r r le d  on , l ik e  

the r ig h t  to  o p era te  a f r u i t  aannery o r  a v e g e ta b le  ca n n ery , 

and th a t any B r i t i s h  s u b je c t  r e s id e n t  in  the p ro v in ce  o f  

B r i t i s h  Columbia who is  n o t  o th e rw ise  l e g a l l y  d i s q u a l i f i e d  

has a r i g h t  to  r e c e iv e  a l i c e n c e  under the R e g u la tio n s  i f  he
(2 )subm its a p rop er  a p p l ic a t io n  and tenders the p r e s c r ib e d  f e e s .  ' 

The d e c i s io n  was a ff ir m e d  by the P riv y  C o u n c i l ,  whloh r u le d  

th a t the s e c t io n s  p u rp o rt  to  c o n fe r  upon the M in is te r  powers 

w h ich  f a l l  under s .  9 2 (1 3 ) (p r o p e r ty  and c i v i l  r ig h t s  in  the 

p r o v in c e s )  o f  the B r it i s h  Worth Am erica A c t ,  1867, and are n o t  

d i r e c t l y  or  in c id e n t a l ly  w ith in  s .  9 1 (1 2 ) w hich  a s s ig n e d  "Sea 

c o a s t  and in lan d  f i s h e r i e s *  to  the D om inion. S e c t io n s  7a and 

18 are  th e r e fo r e  u l t r a  v i r e s . as t o  the S p e c ia l  P is  her la s

(1 )  a , v .  Somerville Cannery Qo. (1 9 2 7 ) , 4 D .L .R . 494.

(2 )  v «  P is her le a  A c t , 1914 (1 9 2 8 ) , 4 D.L.H* 190 .
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R e g u la t io n s  f o r  B r it is h  C olum bia, the C ou n cil h e ld  th at th ey  

d id  n ot e x p r e s s ly  or by im p l ic a t io n  g iv e  the M in is te r  d i s c r e ­

t io n  t o  w ith h o ld  a l i c e n c e  to  f i s h  from  an a p p lic a n t  th ereb y  

q i » l i f i e d ,  and the M in is te r  t h e r e fo r e  had n o t  th a t  d i s c r e t i o n !^  

But the powers c u r t a i le d  by the C ourts a rc  e x p r e s s ly  r e -  

s t o r e d  by the le g i s la t u r e  w hich , in  1929, by amending the 

F is h e r ie s  Act (C . 4 2 ) ,  g iv e s  the M in is te r  "a b s o lu te  d i s c r e t i o n "  

to  is s u e  o r  a u th o r is e  t o  be is su e d  f i s h e r y  le a s e s  and l i c e n c e s  

f o r  f i s h e r y  and f i s h in g  w h eresoev er  s i t u a t e  o r  c a r r ie d  o n .. . * . " ■. i . .  . . r '■ ■- '. *• . ■ . ■ '•

/. .* 4* f y *  U f  .'j ' ’$ - i A  f  t i l A  i ' * '  A a 4b 3< I  'i V*- ^  ■? n r *  '«LI* A  £  f r,TH ^-*v * m ^ * K i i v a xl, +*j*« .vuawof'.| :p
9 0 . The p r o h l c l t io n  o f  Employment o f  w hite Women In

. V-V*
C hinese h e e ta u ra n ts . -  The s ta tu te  o f  Saskotchew an, C* 17 o f

1912 , p r o h ib it in g  the employment o f  w h ite  women in  any r e a ta u r -
Use S m a u .I  -• or  1

* n t ,  laundry o r  o th e r  p la ce  o f  b u s in e ss  kept by a C h in ese , 

Japanese o r  o th e r  o r ie n t a l  p e rso n , was upheld by the P rov in ­

c i a l  C ourt as a p o l l c o  r e g u la t io n  s a fe g u a rd in g  the v ir t u e  o f  

woman. ^  How the d e o is io n  was a f f ir m e d  by the Dominion 

C ourt has been rev iew ed  in  the fo r e g o in g  p a g es . ^  The A ct 

was amended in  1913 by the s t r ik in g  ou t o f  the words "Jap an ese" 

and " o r  o th e r  O r ie n ta l p e r s o n " , le a v in g  i t  a p p l io a b le  t o  C h i­

n ese a lo n e . I t  was fu r t h e r  r e -e n a c te d  as C, 85 in  1919,

N *

(1 ) .fttfornev-OtnerAl fo r  Canada v. Attorney-Oeneral fo r  B rltiah  
Columbia ( 1 9 3 0 )  A.C* 1 1 1 .

y , - \s+ 5* n  i f f  P' i1' r* ’■■‘• V  ' * *'•' i  f c A  £■>£,> s j  t-.11 f t  V V  ' »? i  ’ .a ■ <*. ,
(2 )  r . V. quonfl (1 9 1 4 ) , S .L .K . 242 .

( 5 )  s u p r a , S 6 7 ( 1 1 1 ) .
r
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r e q u ir in g  a s p e c ia l  l i c e n c e  f o r  the employment o f  any w hite 

women or g i r l ,  w ith o u t  s in g l in g  out C hinese by name. In 

p r a c t i c e ,  th e ir  a p p l i c a t io n  f o r  such l i c e n c e  had o ft e n  been 

r e fu s e d  by l o c a l  a u t h o r i t ie s  and a r u l in g  o f  th e  c o u r t  was 

Bought to  s u s ta in  the Law. In  the ca se  o f  Yee C lun, the r e ­

s o lu t io n  o f  a m u n icip a l C o u n cil r e fu s in g  the gran t o f  a 11- 

c e n c e , w hich had been recoam ended by the L icen ce  In s p e c to r  

and the C h ie f  C o n s ta b le , to  a C hinese p e rs o n , was r e v e r s e d .

The C ourt ru le d  that the C o u r c l l  c o u ld  n o t  r e fu s e  the l lo e n e e  

tinder the A ct on a p r in c ip le  o f  d is c r im in a t io n  a g a in s t  C h in ese , 

nor on any o th e r  ground, as the power to  gran t l i c e n c e s  under 

t h is  A ct  was a mere p o l i c e  power and n o t  a d i s c r e t io n a r y  

m a tte r . ^  The reason  g iv e n  by the C o u n c il f o r  the r e fu s a l 

was that the p l a i n t i f f  had em ployed a number o f  Chinese in  h is  

prem ises  who, owing to  the r e s t r i c t i o n s  o f  F e d e ra l la w s, were 

n o t  p erm itted  to  b r in g  t h e ir  w lvee  in t o  the c o u n tr y , and I t  

was fe a r e d  that such  em ployees w ould c o n s t i t u t e  a menace to  

th e  v ir tu e  o f  w h ite  women i f  the l a t t e r  were a llo w e d  t o  work 

on the same, p re m ise s . This was seen  t o  be f a l l a c i o u s ,  f o r  i t  

su g g e s te d  that i f  the p l a i n t i f f  had em ployed an equ a l number 

o f  w h ite  men m a tr im o n ia lly  u n a tta ch ed , in s te a d  o f  C h in ese , no 

member o f  the C o u n cil w ould have r a is e d  the p o in t ,  though 

a c t u a l ly  the menace m ight be g r e a te r  s in c e  th ere  was no r a c i a l  

a n tip a th y  to  be overcom e. W hite r e s ta u ra n t  keep ers fr e q u e n t ly

( 1 )  Y et  Clun v .  C i t y  o f  Regina (1 9 2 5 ) ,  4 D .L .K . 1015.
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;
em ployed C hinese on th e ir  prem ises and no quew tion  had been

•: r ; m t « r X'Of i1 1»
raised in  g ra n tin g  the l i c e n c e .  i t  would I s  a n  absurd co n ­

c lu s i o n ,  s a id  the C o u rt , th a t when a C hinese w a s  em ployod by 

a C h i n e s e ,  t h e  form er w a s  a menace t o  t h e  w hite women’ s v ir tu e  

w h ile ,  w h e n  the w h i t e  man em ployed him , he was n o t .  The 

m u n ic ip a lity  sh ou ld  n o t  m ain ta in  the d is c r im in a t iv e  p r in c ip le
j p

w hich the le g i s la t u r e  had been a t  su ch  pains to  a b o l i s h .

As a r e s u l t ,  the A ct  was r e v is e d  in  1926 (C . 5 3 ) ,  by 

whioh the g ra n t , r e fu s a l  or r e v o c a t io n  o f  the s p e c i a l  l i c e n c e
$

Is made to  be in idle a b s o lu te  d i s c r e t i o n  o f  th e  C o u n c il ,  w hich 

s h a l l  n o t  be bound to  g iv e  any rea son  f o r  such r e fu s a l  o r  r e -
I

v o c a t io n ,  and i t s  a c t io n  s h a l l  n o t  be open to  q u e s t io n  o r  r e ­

v iew  by a n y  C o u r t . ^

An O n tario  A ct a ls o  f o r b id s  C hinese to  em ploy in  any c a ­

p a c i t y  any fem a le  w h ite  person  in  any fa c t o r y ,  re s ta u ra n t  oi* 

la u n d ry . * 2 * A s im ila r  A ct  o f  M anitoba (C . 19) o f  1913, 

o r i g i n a l l y  a p p ly in g  to  a l l  o r i e n t a l  p e r s o n s , was amended and 

made a p p lic a b le  to  C hinese o n l y . '  1 The W innipeg C ity  C h a rte r , 

as amended in  1923, e n a b le s  b y -la w s  t o  p r o h ib i t  su ch  em ploy- 

n »n t  by any C hinese person  e x ce p t  under l i c e n o e .  The law o f  

B r i t i s h  Colum bia p r a c t i c a l l y  p r o h ib it s  the employment by C h i­

n ese  o f  w h ite  women o r  g i r l s  as w e l l  as Ind ian  women o r  g i r l s  1 2 * 4

(1 )  R ev ised  S t a t u t e s . 1930, C. 257 .

(2 )  I b i d . ,  1927 , C . 27 5 .

L a b o u r  L e g is la t io n  ip  Canada. 1928 , 416 ,
(4) Revised  S t a t u t e s . 1924, c .  275
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Chapter X X V III.

AUSTRALIA AMD HE* ZEALAND

W jM *  t & k A  X  t i  m t  A % ,$ -& " $ %  1  €& f i  •&** ?; i  %M. -*1 1  *irfVi3f *  * '?  .-\ ,4

9 1 . Y ellow  Labour and W hite A u s t r a l ia . -  The o o lo n la l

law s o f  the A u s tra lia n  S ta te s  r e s t r a in in g  Chines© im m igration  

co n ta in e d  p r o v is io n s  th a t  C h inese sh ou ld  n o t  work in  m ines. 

S in o e  1688, an A ct (Mo. 4 ) o f  Mew S outh  Wales p r o h ib it e d  C h i­

n ese  from  en gag in g  In  m in ing  w ith ou t ex p ress  m in is t e r ia l  

a u t h o r i t y .  Queensland im posed a h e a v ie r  tax  on an A s ia t ic  

a l i e n  on th e  is s u e  o f  a m in er ’ s r l # i t  than on E uropeans, and 

the r ig h t  was n ot made a v a i la b le  f o r  any new g o l d f i e l d s . ( ^

The M ining A ct o f  1898-1930 fu r t h e r  p ro v id e s  th a t any a l i e n ,  

h o ld in g  a m in er ’ a r i g h t ,  who by l in e a g e  b e lo n g s  t o  the A s ia t i c

r a o e ,  i s  n o t e n t i t l e d  to  e x e r c is e  r ig h t s  o th er  then  m ining 

f o r  g o ld  on a l l u v i a l  ground, and th a t  a c o n s o lid a te d  m in e r 's
t.>~. • a "  '  ‘ fc 'l

r ig h t  s h a l l  n o t  a u th o r is e  the employment by  v ir tu e  t h e r e o f  o f  

an A s i a t i c  a l ie n  upon any g o l d f i e l d  or m in era l f i e l d *  Nor 

c o u ld  such a l ie n  o b ta in  a b u s in e ss  l i c e n c e  f o r  the purpose o f  

residence and c a r r y i n g  on b u s in e ss  in  the g o l d f i e l d  or  m in era l

f i e l d .  Under the M ining A c t , 1904, o f  W estern A u s t r a l ia ,  no
•. 13 ,  I ■. U| iff®J ' : » ' »1 -

A s i a t i c  a l ie n  is  e n t i t l e d  t o  a m in er ’ s r i g h t .  Nor can any i

(1) S. 1 , NO. 12, 1877 ; 3 .  5 , No. 2 , 1878 .

|7 } S i ff f  g

i & $ «* %‘¿ViL k -ft. & £k%. . 'i 4»



p erson  o f  A * la t ió  r a c e ,  c la im in g  to  be a B r i t i s h  s u b je c t ,  o b ­

t a in  the r ig h t  t o  h o ld  any in t e r e s t  b y  v ir tu e  o f  a m iner»» 

r ig h t  w ith ou t the w r it te n  a u th o r ity  o f  the M i n i s t e r . ^ * The 

N orthern T e r r it o r y  d i s e n t i t l e d  an A s in t ió  a l ie n  h o ld in g  a 

m iner*» r ig h t  from  e x e r c i s in g  any o f  the r ig h ts  o r  p r iv i le g e s  

c o n fe r r e d  upon w h ite  m in ers . He co u ld  not work on any new 

g o l d f i e l d  u n less he was the f i r s t  d ia o o v e r e r .  '

Having d e fe a te d  the C hinese on m ining f l d d s ,  the w h ite  

A u s t r a lia  p o l i c y  soon  le d  to  the e x c lu s io n  o f  c o lo u r e d  la b ou r  

from  a l l  manual w ork s. Q ueensland p r o h ib it e d  A s ia t i c s  from  

b e in g  em ployed in  the c o n s t r u c t io n ,  m aintenance o r  management 

o f  the r a ilw a y , o r  in  any o f  the m in era l la n d s . The company 

w ould be l i a b l e  t o  a p e n a lty  o f  £1 per day f o r  each  A s ia t ic  

p erson  s o  e m p l o y e d . O t h e r  A cts  in  Queensland p rov id ed  

th a t  u n le ss  a p erson  n o t  o f  European d e s c e n t  has a c e r t i f i c a t e  

o f  h a v in g  passed  a d i c t a t i o n  t e s t  in  the E n g lish  lan gu age , he 

may n o t  be em ployed in  the c o n s t r u c t io n  or w ork in g  o f  tramway 

and omnibus s e r v i c e s / 4 * o r  in  the su g a r* 5 * and banana^6 * in ­

d u s t r ie s  o r  in  d a lry ^ 7 * o r  m a rg a r in e ^ *  produ ce  p re m ise s .

(1 )  s .  23 and s .  2 4 , S t a t u t e s ,  192b.

(2 )  3 8 . 19 and 2 1 r M ining A c t ,  1903*

(3 )  s .  4 3 , No. 11 , 1892 ; s .  7 ( 1 ) ,  No. 16 , 1901.

(4 )  Local A u th o r ity  A c t , 19 0 2 -1 9 2 0 .

(5 )  s s .  3 and 4 , su gar C u lt iv a t io n  A c t ,  1913.

(8 }  Banana In d u stry  reserv a tion  A c t , 1921 .

(7 )  S . 3 5 , D airy  Produce A c t ,  1904 -192 0 .

(8 )  23 , M argarine A c t , 1910 -1931 .



Kny p e rso n  who, n ot h a v in g  ou ta ln od  such c e r t i f i c a t e ,  engage® 

in  o r  c a r r ie s  on the c u l t i v a t i o n  o f  sugar ea n e , a h a ll he l i a b l e  

t o  a p en a lty  o f £100 , and th e  c r o p  o f  sugar cane s h a l l  be f o r ­

f e i t e d .  In the c u l t i v a t i o n  o f  su gar cane o r  the m anufacture 

o f  su g a r , i f  such p erson  is  em ployed , the em ployer is  l i a b l e  t o  

a p e n a lty  o f  from  £5 t o  £10 per day f o r  each p erson  and the 

em ployee 40 s h i l l i n g s .  An award o f  the in d u s t r ia l  C ourt ren -
•j|

d ered  in  1924, which a p p lie s  to  the whole o f  Q ueensland, p ro ­

h i b i t s  the employment o f  c o lo u r e d  la b ou r  In th e  c u t t in g  o f  

sugar cane or  in  the c u l t i v a t i o n  o f  o a n e ; out an owner o f  a 

su gar cane p la n ta t io n  may em ploy h is  own countrym en. ^  ^

To encourage c e r t a in  in d u s t r ie s  b o u n tie s  a re  pa id  under

the Commonwealth A cts  on the c o n d i t io n  that w h ite  la b ou r  o n ly
* ’
i s  em ployed . F o llo w in g  on the Sugar B ou n ties A ct o f  1903, 

th e  subsequent A cts  have p r a c t i c a l l y  ex c lu d ed  C hinese o r  o th e r  

c o lo u r e d  la b o u r  from  the in d u s t r ie s  thus a f f e o t e d . ^  The 

B eet Sugar works A c t ,  19 15 , o f  V i c t o r ia  im poses a p en a lty  o f  

£1 per day f o r  each  person  upon any company o b ta in in g  an a d ­

vance under th is  A ct  w hich s h a l l  em ploy A s ia t ic  la b ou r  or  

c o lo u r e d  la b o u r  n ot born In  A u s t r a l ia .  The crew s o f  a l l  v e s ­

s e ls  o f  A u s tra lia n  r e g i s t r y  and th ose  en g ag in g  in  c o a s t a l  tra d e  

a re  re q u ire d  t o  be B r i t i s h  s u b je c t s  who a re  a b le  to  sp eak  the 1 2

( 1 )  Sm ith , goonom lc C on tro l ( l e a p ) ,  1 2 8 , 129 .

(2 )  S e e , f o r  in s ta n c e , the «.«
uood pu lp  »nd Rock P h o .p h .te  B o u i , t l e e ^ o t ° * l o i i ’  1907• 018 Bounties * e t ,  19 18 . A o t* 1B12. *nd the A pp le
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English language.*1  ̂ contracts made on b e h a lf  o f  the Common­

wealth f o r  the c a r r y in g  o f  m a ils , alw ays c o n ta in e d  a p rovia ion  

th a t  o n ly  white la b o u r  shall be e m p l o y e d . Administrative 

orders a l s o  impose a disability  on alien labourers. In W eat-
Ie rn  A u stra lia , government c o n t r a c t s  a re  made o n ly  w ith  B r i t i s h

s u b je c ts , and in  V ic t o r ia  some m u n ic ip a l it ie s  i n s i s t  in  th e ir
(3 )c o n t r a c t s  th a t no a l ie n  la b o u r  s h a l l  be em ployed .

»■S

92. Businesses and O ccu p a t io n s . -  In  s tu d y in g  the.

m easures b y  which the econom ic p o s i t io n  o f  the C hinese has

been  a f f e c t e d ,  fu r th e r  r e fe r e n c e  must be made t o  the im p ed i-

merits put in  the way o f  the e x e r c is e  o f  b u s in e sse s  o r  o ce u -

pations. To obtain a hawker»» licence in south Australia a

p erson  must show th a t he p o s s e s s e s  a s u f f i c i e n t  knowledge o f

E n g lis h . For th e  s a le  and e x p o r t  o f  p e a r l in  N orthern

Territory, no licence shall be granted to an Asiatic alien.

Nor can a l i c e n c e  be Issu ed  t o  any p erson  o f  A s ia t ic  ra ce  t o
( 6 )em ploy a b o r ig in a l  n a t iv e s .  Queen*land d i s q u a l i f i e s  C hinese 1 2 3 4 5 6

( 1 )  Navigation A c t , 1 9 12 -102 9 .

(2 )  p o s t  and T e legrap h  A o t, 1901 .

(3 )  B a i le y ,  L egal P o s it io n  o f  F o re ig n e rs  in  A u s t r a lia  (1 9 3 1 ) , 7 .

(4 )  i b i d .

(5 )  S . 3 , Aot 7B3, 1901 , South A u s t r a l ia .

(6 )  s • 2 4 , A ct 1024 , 1910, South A u s t r a l ia ;  O rdinance 9 , 1918 , 
Northern T e r r i t o r y .
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(1)a lo n e  from  auoh em ploym ent. ' “ ' In th e  same S ta te , no p erson  

s h a l l  buy any g o ld  u n less  he Is the h o ld e r  o f  a l i c e n c e ,  w hich  

i s  n o t  is su e d  t o  any C hinese person  o r  any person  h avin g  a 

C hinese fa th e r  o r  m oth er. Ŝ * S im i la r ly ,  a fo r e ig n e r  is  n ot 

e n t i t l e d  to  a l i c e n c e  t o  op era te  a f i s h i n g  v e s s e l  u n less  he 

has passed  the d i c t a t io n  t e s t / * 5* The same r e s t r i c t i o n  on 

p e a r l in g  a l s o  e x i s t s  in  w estern  A u s t r a l i a / 4 * i t  Is  o f  in ­

t e r e s t  to  n ote  th a t  V ic t o r ia  adm its a l ie n s  t o  the l e g a l  p ro ­

f e s s i o n ,  w hich  Is c lo s e d  t o  them In o th e r  S t a t e s ,  but i t  p ro ­

h i b i t s  the p r o fe s s io n  o f  m ed icin e  t o  a l i e n s ,  w h ile  In o th er I t

(6 )S ta te s  th ey  a r e  f r e e l y  a d m itte d .

So C hinese are  ad m itted  t o  the tra d e  u n io n s , which are  

s t r o n g ly  a n t i-C h in e s e . The e x p la n a t io n  is  h i s t o r i c a l .^ 6* As 

e a r ly  as 187.5 C hinese were em ployed as s t r ik e  break ers  in  a 

V ic t o r ia  m ine, w hich  arou sed  the h a tre d  o f  the m iners* u n io n s . 

Some two y ea rs  a fte r w a r d s , the same q u e s t io n  caused  c o n s id e r ­

a b le  t r o u b le  in  Q ueensland. Then in  1878 when the A u s tra lia n  

Steam n a v ig a t io n  Company in  Sydney d e c id e d  t o  em ploy C hinese

II

fvt vs, i

( 1 )  The A b o r ig in a l P r o t e c t io n  A o t ,  1901, Q ueensland.

( 2 )  s .  10 , Gold B uyers* A o t , 19 0 1 -1 9 8 8 , Q ueensland.

(3 )  n . 7 ,  p e a r l S h e l l  P is h in g  A c t , 1915, Q ueensland.

( 4 )  The P e a r lin g  A c t ,  19 12 -1 9 8 4 .
.. ■ . ;* t *  ̂ the

(5 )  B a i le y ,  op* o l t . ,  l o .

n

'■guv-.

•oyy m m

(6 )  S u t c l i f f e ,  A H is to ry  o f  Trade Unionism In A u s tr a lia  (1 9 2 1 ) ,
3 4 , 35 .
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seamen In  some o f  t h e ir  v e s o e l s ,  the w h ite  crew  were c e l l e d  

out on s t r ik e  by t h e ir  Union o f f i c e r s .  The Company a t  l a s t  

coded to  t h e ir  deraand3 and prom ised to  w ithdraw  the C hinese
|jj

g r a d u a l ly .  The unions t h e r e fo r e  are  by  n a tu re  h o s t i l e  t o  

C h in ese , and la r g e ly  aa a r e s u l t  o f  t h e ir  a c t io n  the C o lo n ie s  

p a ssed  laws a g a in s t  A s ia t i c s  w ith  in c r e a s in g  s e v e r i t y .  I t  

la fe a r e d  that a su p p ly  o f  cheap la b o u r  would tend  t o  g iv e  

the em ployer an undue advantage o v e r  h is  em ployee and would 

in ju r io u s ly  in t e r fe r e  w ith  the e x i s t in g  r e la t io n s  o f  c a p i t a l  

and la b o u r . I t  is  a ls o  b e l ie v e d  by many th a t the non-European 

la b o u r e r s ,  by  t h e ir  c o m p e t it io n  and a t t i t u d e  t o  econom ic ques­

t i o n s ,  w ould p reven t fu r t h e r  advance tow ards the id e a l  o f  in ­

d u s t r ia l  d em ocra cy . * 1 *

93 . F a c to r ie s  and F a c to ry  W orkers. -  In the fa c t o r y  

l e g i s l a t i o n  Chines© en cou n tered  a n oth er  insurm ountable econom ic 

b a r r i e r  In the Commonwealth. under the F a o to r io o  a c t ,  1904, 

o f  w estern  A u s tr a lia  no parson  o f  C hinese o r  o th e r  A s ia t i c  ra ce  

may be r e g is t e r e d  as owner o r  o e e u p ie r  o f  a fa c t o r y  o r  be em­

p lo y e d  th e r e in  u n le ss  he ean prove to  the a a t i e f a c t i o n  o f  the 

in s p e c t o r  that he was ao engaged o r  em ployed on and b e f o r e  1 

November, 1903 . The employment o f  a t i n g l e  C hinese o r  A s ia ­

t i c  p erson  would c o n s t i t u t e  the e s ta b lish m e n t  o f  a f a c t o r y  and 

b r in g  i t  w ith in  th e  p r o v is io n s  o f  the A c t . where the o c c u p ie r

(1 )  W illa r d , o p . c l t . .  197 .
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o f  * f a c t o r y  o r  any p a rson  so  em ployed is  o f  the Chines© or  

ofchor A s ia t i c  r a c e ,  the r e g i s t r a t i o n  f e e  s h a l l  Os £5 in s te a d  

o f  f i v e  s h i l l i n g s  as in  the ca se  o f  E uropeans- F u rth er , the 

r e g i s t r a t i o n  is  t o  be renewed and fe e s  pa id  a n n u a lly , and tho 

hours o f  work a re  s p e c i a l l y  l im it e d .  The A c t , d e s p ite  i t s  

s p e c ia l  d is c r im in a t io n  a g a in s t  ’’ persons o f  the C hinese or 

o th e r  A s ia t ic  r a c e ” , was h e ld  n o t  u n c o n s t i t u t io n a l  nor u l t r a  

v i r e s  the C o lo n ia l  Laws V a l id i t y  A ct o f  1 8 6 8 .^  A nother 

q u e s t io n  w hich a rose  was w hether a n a tu r a lis e d  C hinese who was 

em ployed in  a fa c t o r y  in  the s ta te  o f  V ic t o r ia  on 1 B oveober, 

1903 , o o u ld  a l s o  be em ployed In W estern A u s t r a l is  on the ground 

th a t  s .  117 o f  th e  C o n s t it u t io n  p r o t e c t s  a s u b je c t  o f  the 

queen r e s id e n t  in  any S ta te  from  b e in g  s u b je c t  in  any o th er  

S ta te  t o  any d i s a b i l i t y  or  d is c r im in a t io n  w h ich  would n o t  be 

a p p l i c a b le  t o  him i f  he w ere a s u b je c t  o f  the queen r e s id e n t  

in  such  o th e r  S ta te*  I t  was d e c id e d  that the s e c t io n  a p p lie d  

o n ly  to  a p erson  who, being  r e s id e n t  in  one s t a t e ,  was se e k in g  

t o  a s s e r t  r ig h t s  In a n o th e r . In th e  c a s e  con cern ed  the p e r ­

son in  r e s p e c t  o f  whom the r ig h t s  w ere a s s e r te d  was a r e s id e n t  

In W estern  A u s t r a lia  and n ot in  a n oth er  S t a t e ,  and the r ig h t »  

w ere a ss a r te d  in  W estern A u s t r a l ia .  The s e c t i o n  t h e r e fo r e  

had no a p p l i c a t io n ,  and the p r o v is io n  in  the A ct was n o t  u l t r a

v ir e s  the le g i s la t u r e  o f  E astern  A u s tr a lia  as d is c r im in a t in g
( 2 ) 1 2betw een  r e s id e n t*  o f  d i f f e r e n t  S t a t e s . '

(1 )  Vincent v . Ah Yen# (1 9 0 6 ) , 8 W .A .L .H . 145 .

(2 )  bee Fay v .  V ln oen t (1 9 0 9 ) , 7 C .L .R . 38 9 .



413- J-#

The A ot was r e p la ce d  by the F a c to r ie s  and f'hops A ct o f  

1020» w h ich , w h ile  r e t a in in g  th e  p r in c ip a l  d i s a b i l i t i e s , fu r *  

th e r  p ro v id e s  th a t no A s ia t ic  p erson  s h a l l  be r e g ia  t e r  ed as 

tiie  k eep er o f  or as an a s s is t a n t  in  a sm a ll shop* Any p erson  

in  o ccu p a t io n  o f  any ahop n ot r e g is t e r e d  i s  l i a b l e  t o  a p e n a lty , 

tfhen a p erson  a p p a re n tly  o f  ths C hinese or o th o r  A s ia t ic  ra ce  

is  fou n d  in  s f a c t o r y ,  he s h a l l  be deemed t o  be em ployed th e r e -  

i n ,  and the burden s h a l l  l i e  on him t o  prove the o o n tr a r y .

in  Q ueensland*1  ̂ and T asm an ia ,( 2 > the employment o f  any 

p e rso n  e i t h e r  o f  C h inese o r  o f  A s ia t ic  raoe  in  any b u i ld in g  o r  

prem ises  w i l l  c o n s t i t u t e  s  f a c t o r y ,  w h ile  in  V i c t o r ia ,  *1 2 3  4> hew 

South w a le a ( 4 > and sou th  A u s t r a l ia * 5  6) C h inese a lon e  a re  d e s ig -  

n a te d . The F a c to r ie s  A cts  c o n ta in  o th er  s im ila r  p r o v is io n s .

Tho hours d u rin g  whieh an A s ia t i c  person  may work a re  l im it e d ,  

e x c e p t  In  Queensland and Tasm ania. A l l  fu r n itu r e  made in  the 

i-taf.es o f  V i c t o r ia ,  Q ueensland , and W estern A u s t r a l is  must be 

stam ped w ith  the mark e i t h e r  o f  "European la b o u r  o n ly ” i f  made
fft\

solely ^7 European la b o u r , o f  o f  "C h in ese  la b o u r"  i f  made 

s o l e l y  by C h in ese .

(1 )  s .  2 ( b ) ,  F a c to r ie s  and Shop# A ot, 1900 -192 2 .

(2 )  S . ( « ) ,  11* F a c to r ie s  A c t ,  1 9 10 -191 7 .

(3 )  s .  3 , P a e to r ie s  and Shops A c t ,  1928 .
- fc> :5 the «hrd*. *-er« ©f , ....
( 4 )  s .  3 ( b ) ,  F a c to r ie s  and Shops A c t , 1912-1927 .

4 ii “if. ,

( 3 )  in d u s t r ia l  C ode, 1921.
<■' ■ ir , • •• * .v ■; : /  ; . . .  > -i r •. v - _•
(6 )  " A e l* t lo  la b o u r "  in  the ease  o f  W estern A u s t r a l ia .
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Th» A ct o f  V i c t o r ia  o f  1905 p rov id ed  (a .  5 ) that any 

o f f i c e  o r  b u ild in g  In  which C h i n e  e r e  em ployed d l r e o t l y  or 

i n d i r e c t l y  in  w orking in  any h a n d ic r a f t ,  la  a " f a c t o r y " ,  and 

th a t  the tern, ’’h a n d ic r a f t "  in c lu d e s  any work w h atsoever done 

in  any laundry and w hether o r  n o t  done in  p re p a r in g  o r  manu­

fa c t u r in g  a r t i c l e s  f o r  tra d e  o r  t a l e .  By a . 4 2 , no peraon 

a h a ll  work f o r  h im s e lf  o r  f o r  h ir e  o r  roward or  » h a l l  em ploy 

o r  p erm it any person  whomsoever t o  work on any day b e fo r e  

7 .5 0  a .m . and a f t e r  6 p .m . in  any fa c t o r y  o r  workroom where 

any C hinese peraon  i s  em ployed . The q u e s t io n  soon  a rose  as 

t o  w hether or n ot a C h in ese , lo d g e r  and b oa rd er  in  a Chinese 

la u n d ry , ir o n in g  h is  own s h i r t  d u r in g  th e  pz*oh ibited  h ou rs , 

was c o n tra v e n in g  the la w . i t  was con tended  th a t  the term 

"n o p erson  . h a l l  w ork" d id  n ot mean "n o  peraon s h a l l  do any 

manual la b o u r " ,  but meant "n o  p erson  s h a l l  work as a workman" 

o r  "work a t  f a c t o r y  w o rk " . in  t h i .  v iew  th e  words "w ork f o r  

h im s e lf  o r  f o r  h ir e  o r  rew ard" w ould m a n  "do  f a c t o r y  work 

e i t h e r  as a p r o p r ie t o r  o r  aa an em p lo y e e " , the a n t i t h e s is  

b e in g  between work done f o r  h i .  own .x o l u a i v .  b e n e f i t  and work 

done f o r  wage*. The c o n te n t io n  o f  the a p p e lla n t  w a. th a t th e  

a n t i t h e . i .  i .  between work done f o r  h ir e  o r  reward and work 

n ot done f o r  h ir e  o r  rew ard , and th at th ese  two ca se s  co v e re d  

e v e r y  p o s s ib le  kind o f  manual la b o u r . The I l lg i  C o u r t a d *  

m itte d  th a t the worda were s u s c e p t ib le  o f  both  c o n .t r u e t I o n a , 1

(1 )  Ingham v .  Hie Lee (1 9 1 2 ) ,  16 C .b .N . S67.



bu t i t  deemed i t  t o  do th e  bounden duty o f  the C ourt t o  adopt 

th e  c o n s tr u c t io n  w hich w ould a v o id  i n j u s t i c e .  M oreover, i t  

h e ld  that an A ct w hich r e s t r i c t s  the common law was n o t  to  be 

oon stru ed  as r e s t r i c t i n g  i t  fu r t h e r  than th e  p la in  language 

o f  the s ta tu te  r e q u ir e d . The C ourt fu r t h e r  m ainta ined th at 

the word "w ork” , a c c o r d in g  t o  the a p p e lla n t»a  argum ent, would 

In c lu d e  the case  o f  a ca rp e n te r  m ending the l e g  o f  h is  saw 

ben ch , o r  a laundryman {Bending the le g  o f  h is  ir o n in g  t a b le ,  

or  b ru sh in g  h is  own c o a t ,  o r  p o l is h in g  h is  own b o o t s ,  or  mend­

in g  h is  own c lo t h e s .  Vi 1th reg a rd  t o  the purview  o f  the A c t , 

w h ich  was to r e s t r i c t  the hours o f  fa c t o r y  la b ou r  and t o  p re ­

v e n t  u n fa ir  c o m p e t it io n , tho C ourt r e je c t e d  th is  c o n s t r u c t io n ,  

and the word "w ork” was co n stru e d  as meaning "work a t  fa o t o r y  

w ork” . Hence the work done by  the d e fen d a n t was not unlaw­

f u l .

The o b je c t i o n  th a t th is  c o n s t r u c t io n  w ould ren d er  e v a s io n  

o f  the A ct e a s y , was n o t  a s u f f i c i e n t  rea son  f o r  ex ten d in g  

the meaning o f  the words used in  the c o n t e x t .  On the o th er  

hand, i t  was thought t o  be very d i f f i c u l t  f o r  a d e fen d a n t to  

e s t a b l i s h  su ch  a d e fe n ce  as th a t s e t  up in  th is  c a s e ,  and he 

w ould do the a c t  a t  g r e a t  r ia k  o f  b e in g  unable to  e x cu se  him­

s e l f .  The k“ * s ln o * been amended t o  the e f f e c t  th a t , f o r  

the purpose o f  th is  s e c t i o n ,  "w ork” s h a l l  be deemed and taken 

t o  In c lu d e  p erfo rm in g  any o f  the o p e ra t io n s  u s u a lly  c a r r ie d  on 

in  the f a c t o r y , t h u s  d e fe a t in g  the d e c i s i o n .  1

(1 )  s .  3 9 ( 6 ) ,  F a c to r ie s  and shops A c t ,  1926.



9 4 . Labour L e g is la t io n  in  litw Z e a la n d . «  The F a c to r ie s  

A c t , 1921 -192 9 , o f  Hew Zealand In c lu d es  w ith in  I t s  o p e r a t io n  

e v e ry  laund ry  and e v e ry  b u i ld in g  or  p la c e  In w h ich  any A s ia t i c  

la  d i r e c t l y  o r  I n d ir e c t ly  em ployed o r  o c c u p ie d . By " A s ia t i c "  

is  meant a n a t iv e  o f  any p a rt  o f  A sia  o r  o f  th e  Is la n d s  In 

A s ia t i c  seas and th e  d escen d an ts o f  any suoh n a t iv e ,  e x c lu d in g  

B r i t i s h  s u b je c t s  o r  any p erson  o f  European or  Jewish e x t r a c ­

t i o n .  The houra o f  employment In a laundry a re  s p e c i a l l y  

l im it e d ,  but under the form er A c t ^  the p r o v is io n  p r o h ib i t in g  

the e x te n s io n  o f  w ork in g  hours t o  any h o l id a y  o r  h a l f -h o l id a y  

was con stru ed  to  a p p ly  o n ly  t o  w orkers t o  whom such  h o lid a y  

o r  h a l f - h o l id a y  must be g iv e n , nam ely, boya under 18 and 

women, as s p e c i f i e d  in the A e t . A C hinese p erson  engagin g  in  

laundry  work and em ploying  two a d u lt  m ales in  the fa c t o r y  

a s s i s t in g  him In  sueh work on a S atu rday  a fte r n o o n , was t h e r e ­

f o r e  h e ld  n ot to  be com m ittin g  a b reach  o f  the l a w . ^  The 

hours are  now re g u la te d  by r e fe r e n c e  t o  the number em ployed , 

i r r e s p e c t iv e  o f  w hether they a re  c a l l e d  a s s is t a n ts  or p a rt  

p r o p r ie t o r s .  T h is la  d es ig n ed  t o  meet a s p e c ia l  s i t u a t i o n ,  

f o r  In  many la u n d r ie s  run b y  C hinese where s e v e r a l  persons

were engaged In the b u s in e s s , a l l  c o u ld  be d e s c r ib e d  as p a r t -
id jn ers  and thus the w ork in g -h ou r l im it  c o u ld  be eva d ed . 1 2

(1 )  S . 3 ( 1 ) »  C, F a o to r le a  Amendment A c t ,  1910 .

(2 )  flhanaghan v . Low a h ln g  (1 9 1 1 ) , K .Z .L .H . 387 .

(3 )  H a l l ,  S tatus o f  A l le n s  In New Zealand ( v ^ ) ) ,  i q
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Under the Shops and O f f ic e s  A c t , 1921-10122, as amended
- h Y W ¡mi

in  1927, the c l o s in g  hours may be f i x e d  on r e q u is i t i o n  by a 

m a jo r ity  o f  shopkeepers e i t h e r  in  the whole o f  the l o c a l  d i s -  

t r i c t  or in  any p a r t ic u la r  t ra d e . lio o c c u p ie r  o f  shops s h a l l  

j o i n  in  the r e q u is i t i o n  u n less  ha i s  a B r i t i s h  s u b je c t .  They 

can a ls o  p e t i t i o n  f o r  th e  p r o h ib it io n  o f  th e  s a le  o f  o e r ta in  

good* a f t e r  the h ou r f i x e d  f o r  th e  c l o s in g  o f  such  shops in  

o r d e r  t o  preven t t h e ir  s a le  as a s i d e - l i n e  in  an oth er t ra d e .

In the ca se  o f  shopa where c e r t a in  enum erated b u s in e sse s  are  

e x c lu s iv e ly  c a r r ie d  on , w hich In c lu d e  a f r u i t e r e r  and a c o n ­

f e c t i o n e r ,  the o c c u p ie r s  a re  n o t  r e q u ire d  to  c l o s e  on  any 

w ork in g  d a y . But an o c c u p ie r  whose p r in c ip a l  bu sin ess  la  

th a t  o f  a f r u i t e r e r  and c o n fe c t io n e r  but who has o th e r  so u rce s  

o f  p r o f i t ,  n ot co v e re d  by the exem p tion , who f a l l s  to  c l o s e  

a t  th e  a p p o in ted  hours w i l l  be c o n v ic t e d  fbr co n tra v e n in g  the 

la w i1  ̂ In the tra d e  o f  f r u i t e r e r ,  w hich has a t t r a c t e d  many 

C h in ese , o i l y  one p e r s o n , e x c lu d in g  husband o r  w lfs , s h a l l  be 

deemed t o  be the o c o u p le r ,  and e v e ry  o th e r  p erson  s h a l l  be 

deemed an a s s is t a n t  and s h a l l  be s u b je c t  to  the law a t  t o  

hours o f  employment*

ji*if t k l »  $1$ i&'&pg&hS* r, . * B-Wyty i*#$ t J t ,i:- i

i C 1T ;  . ' ¿ V  o  - A *  •* W  » t. • i>.7. iT  » .., • ;■
-— —------------------------------------------------------------------— -----------------------

( 1 )  Wong Loee v ,  Q eorgeson (1 9 1 9 ) ,  N .& .L .R . 83 0 .
• '



Chapter XXIX

THE UNION OP SOUTH AFHICA

96. The C o lou r  Bar In S k i l le d  L abour. -  The Nines 

and Sorks A ct o f  1911 empowered the G overnor-G en era1 , under 

a .  4 , t o  Issu e r e g u la t io n s  In r e sp e c t  o f  the gran t o r  c a n c e l ­

l a t i o n  o f  c e r t i f i c a te * «  o f  com petency to  mine m anagers, me­

c h a n ic a l  e n g in e e r s , and such o th e r  c la s s e s  o f  person s as he 

m i^ it  deem e x p e d ie n t . In pursuance o f  the p r o v is io n s ,  the 

Union Government is su e d  r e g u la t io n s  s t i p u l a t in g  th a t "the 

o p e r a t io n  o f  or a tten d a n ce  on m achinery s h a l l  be in  charge o f  

a com peten t sh iftam an  and in  the T ra n svaa l and Orange Pree 

S t a t e ,  B u o h  sh iftsm an  s h a l l  b e  a w h ite  m a n ."( 1 ^

The l e g a l i t y  o f  the r e g u la t io n  was doubted f o r  some t im e , 

and in  1923 the T ransvaa l C ourt h e ld  i t  t o  be u l t r a  v i r e s . ^  

The C ourt d e c la r e d  th a t the r e g u la t io n  d id  n o t  d is c r im in a te  

beca u se  o f  s k i l l ,  bu t a b s o lu t e ly  p r o h ib it e d  a c e r t a in  s e c t i o n  

o f  the p o p u la t io n  from  b e in g  s o  em ployed b ecau se  the c o lo u r  

o f  t h e ir  e k in  d id  n o t  happen t o  be w h ite . "su ch  r e s t r i c t i o n «  1

(1 )  The e o lo u r  b a r  waa f i r s t  in s t i t u t e d  in  1903 in  the T rans­
v a a l on a coou n t o f  f e a r  o f  the C h in eset B u e l l ,  The N ative  
Problem in  A fr ic a  (1 9 2 8 ) , I ,  68 .

(2)  r . v .  H lld lok -S m ith  (1 9 2 4 ) ,  T .P .D . 6 9 .



o f  the r ig h t  o f  the c i t i z e n  to  ao em ploy s k i l l e d  and com peten t 

c o lo r e d  persona or  o f  auoh persona t o  be so em ployed oou ld  

n ever have been con tem p lated  by the l e g i s la t u r e  and were un­

re a so n a b le  and even c a p r ic io u s  and a r b i t r a r y . "  The C ourt 

c i t e d  a number o f  c a s e s  in  which a r e g u la t io n  d is c r im in a t in g  

betw een w h ite  and c o lo u r e d  had been h o ld  u n rea son ab le  and 

u lt r a  v i r e s  u n less  the e n a b lin g -s t a t u t e  a u th o r is e d  the d i s ­

c r im in a t io n .

The Government, how ever, passed  an Amendment in  1926 r e ­

s t o r in g  the denounced r e g u l a t i o n .  C e r t i f i c a t e s  o f  com peteney 

s h a l l  now be gran ted  o n ly  t o  (1 )  E uropeans, (2 )  Cape M alays, 

and (3 )  the M auritius C r e o le s  o r  S t .  H elena p erson s o r  t h e ir  

d escen d an ts  born  in  the U nion. T his measure gave s ta tu to r y  

a p p ro v a l to  the c o lo u r  bar a g a in s t  A s i a t i c s  and the A fr ic a n  

no t i v e .

:
:

.

9 6 . R e s t r ic t io n s  o f  Y radln^  R ig h to  In  th e  T ra n sv a a l. - 

By Oh. X X X III o f  the s ta t u t e  Book o f  the orange R iv e r  c o lo n y ,  

no c o lo u r e d  p erson  s h a l l  In  any c ircu m sta n ces  b e  p erm itted  t o  

s e t t l e  in  the S ta te  f o r  the purpose o f  c a r r y in g  on a commer­

c i a l  b u s in ess  or  fa rm in g  e i t h e r  d i r e c t l y  o r  i n d i r e e t l y .  They 

w i l l  be  h e ld  " p r o h ib it e d  im m igrants" i f  c o n tra v e n in g  the law , 

and removed from  the U n i o n . ^

( U  S . 7 ,  Immigrante R e g u la t io n  A ct , 1913



Under Law 3 , 1885, o f  tho T ra n sv a a l, the Government haa 

the power to  a ss ig n  to  A s i a t i c » ,  f o r  the purpose o f  s a n i t a t io n ,  

c e r t a in  s t r e e t s ,  wards and lo c a t io n s  In w h ich  t o  l i v e .  The 

Government to o k  the view  th a t  th e  Law fo rb a d e  r e s id e n c e  as 

w e l l  as tra d e  o u ts id e  such l o c a t i o n s .  In 1888, an a p p l i c a ­

t i o n  f o r  a t ra d in g  l i c e n c e  by an A s ia t ic  p erson  was r e fu s e d  

on the ground th at he w ished to  c a r r y  on b u s in e ss  a t  a p la ce  

which was n ot s itu a te d  w ith in  the l o c a t io n  ap p o in ted  t o  the 

A s ia t ic s  f o r  o c cu p a t io n . The C ourt upheld  th a t  v ie w , r u l in g  

th a t i t  would be Inc one la  te n t  w ith  the s p i r i t  o f  Law 3 o f  1885 

t o  draw a d i s t i n c t i o n  between " l i v i n g "  and " t r a d i n g " . ^  The 

Oovemment do n o t  seem to  have e n fo r c e d  th e  Law s t r i c t l y ,  how­

e v e r .  A s ia t ic s  were p erm itted  n o t  o n ly  to  tra d e  b u t t o  r e ­

s id e  o u ts id e  l o c a t i o n s .  In 1892 , the V o lk araad , h a v in g  r e ­

gard  t o  the f a c t  th a t A s ia t ic s  con tin u ed  to  open s t o r e s  and 

t o  tra d e  In  towns in  th e  name o f  w h ite  person s and thua to  

d e fe a t  the o b je c t  o f  the Law, r e a o l v e d ^  to  In s tr u c t  the 

Government to  take s t r in g e n t  m easures In o rd e r  t o  p rev en t 

C hinese o r  A s ia t i c s  from  tra d in g  w ith in  the tow ns, and t o  

cau se  a l l  t h e i r  ahope which w ere opened su b se q u e n tly  t o  1889 

t o  be removed out o f  the tow n. Government o f f i c i a l s  then 

r e fu s e d  t o  is s u e  l i c e n c e s  t o  A s la t io s  t r a d in g  In the tow ns.

(1 )  su llm an * C o« v .  K ld d leb u rg  (1 8 8 8 ) , 2 S .A .R . 244.

(2 )  L»wa o f  the T ra n sv a a l, 436 .
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The Oourt upheld th is  a c t io n ,  f o l lo w in g  the dec 1 « Ion In the 

Suliman c a s e , and gave Judgment In  fa v o u r  o f  tho Governm ent. * *  ̂

The E x ecu tiv e  C o u n cil o f  tho R e p u b lic  a g a in  r e s o lv e d * 1 2  3̂ in  

1698 th at c o o l i e s  and o th er  A s ia t i c  c o lo u r e d  persons who were 

n ot y e t r e s id in g  o r  ca rx y in g  on bu sin ess  in  the lo c a t io n  ap­

p o in te d  f o r  th a t p u rp ose , sh ou ld  go and r e s id e  and ca r ry  on 

B usiness in  th e  l o o a t lo n  b e fo r e  1 J u ly , 1899, By a Govern­

ment N o t ic e ,  No. 208 o f  1869, i t  was e x p r e s s ly  s t ip u la t e d  th a t  

no l i c e n c e  would he granted  a f t e r  30 June save in  l o c a t i o n s .

A f t e r  the Boer war the Crown C olon y  Government d e c id e d * 5  ̂

t o  take Immediate s te p s  to  have hasaars in  e v e ry  town e e t  

a p a rt, in  w hich a lon e  A s ia t i c s  m ight r e s id e  and t r a d e . No new 

l i c e n c e  t o  tra d e  was to  be Is cued t o  any A s ia t ic  e x c e p t  to  

e a r r y  on h ie  b u s in e ss  In  the b a e a a rs . But A s ia t ic  tra d e rs  

who h e ld  l i c e n c e s  b e fo r e  the ou tbreak  o f  war o u ts id e  l o c a t i o n s ,  

m ight have t h e ir  l i c e n c e  renewed under th e  same c o n d i t io n s .

An a c t io n  was f i l e d  t o  t e s t  th e  v a l i d i t y  o f  t h i s .  The Supreme 

C ourt d e c id e d , r e v e r s in g  th e  two d e c is io n s  o f  th e  High C ourt 

o f  the R ep u b lica n  reg im e , th a t Law 3 o f  1885 a e g re gating 

Asiatics from  the r e s t  o f  th e  com m unity, d id  n o t  a p p ly  to  

b u s in e s s  p la c e s ,  but on ly  t o  the r e s id e n c e s  o f  A s i a t i c s .  The 

Government th e r e fo r e  had n o t  the power t o  r e fu s e  l i c e n c e s  t o

(1 )  Moharaed v .  The Government (1 6 9 8 ) , 16 C .L .J .  291 .

(8 )  Laws o f  th e  T ra n sv a a l, 1037 .

(3 )  Government N o t ic e ,  No. 3S6, 1903.
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A s ia t ic s  to  tra d e  In p la c e s  o u ts id e  the boundaries o f  the l o ­

c a t io n s  a l l o t t e d  t o  them f o r  o c c u p a t i o n . ^  The C h ie f J u s t ic e  

remarked in  the c o u r s e  o f  h ie  Judgment th a t Law 3 o f  1885 d id  

n ot c o n ta in  a s in g le  l i n e  p u rp o rt in g  in  ex p ress  terms t o  c u r ­

t a i l  the tra d in g  r ig h t s  o f  A s ia t i c s .  The o n ly  p r o v is io n  made 

wss one g iv in g  the Government th e  r ig h t  f o r  s s n it a r y  purposes 

t o  a s s ig n  to  them c e r t a in  s t r e e t s ,  ward* and lo c a t io n s  f o r  

r e s id e n c e .  He th e r e fo r e  f a i l e d  t o  s e e  any ground f o r  h o ld in g  

th a t  th ose  words in  any way p r o h ib ite d  t r a d in g  o u ts id e  r e s i ­

d e n t ia l  lo c a t io n * .  The C ourt fu r th e r  h e ld  that " i t  was f o r  

s a n ita r y  purposes th a t lo c a t io n s  were e s t a b l is h e d  and such 

pu rp oses  had m more obv iou s r e la t i o n  t o  p la ce *  o f  r e s id e n c e  

than t o  p la ce s  o f  b u s in e s s . The m is c h ie f  p u rp orted  t o  be 

aimed a t  was an in s a n ita ry  mode o f  l i f e  In  the m idst o f  a 

European p o p u la t io n , n o t  an in co n v e n ie n t  c o m p e tit io n  w ith  the 

European t r a d e r . "

The O old Law o f  1898, p r o h ib i t in g  by a .  133 c o lo u r e d  p e r ­

sons ^  from  b e in g  l i c e n c e  h o ld e r *  o r  from  b e in g  in  any way 

co n n e cte d  w ith  th e  w ork ing  o f  the d ig g in g * ,  but a l lo w in g  ttaam 

t o  be em ployed o n ly  as workmen in  the s e r v lo e  o f  w h ite s , was 

in te r p r e te d  as r e fe r r in g  o n ly  t o  auoh l le e n o e s  as d i g g e r 's  and 

o la im  l i c e n c e s ,  and n ot p r o h ib i t in g  such  persona  from  h o ld in g

(1 )  gotan  v .  T ran svaa l Government (1 0 0 4 ) ,  T .S . 404.

(2 )  3 .  3 ,  G old Law, Ho* 1 3 , 1898. The term " c o lo u r e d  p erson " 
s h a l l  s i g n i f y  any A fr ic a n ,  A a ia t lc  n a t iv e  o r  c o lo u r e d  Am erican 
p e rso n , o o o l l e a  or Chinamen.
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g e n e ra l d e a le r ’ s l lo e n c o a  to  trad e  on d ig g in g »  . ( 1 * This c o n ­

s t r u c t io n  had Im portant r e s u l t s ,  f o r  the r ig h ts  o f  those 

A s ia t i c s  who had tra d e d  f o r  many yeara on the p rocla im ed  la n d , 

were th e re b y  co n firm e d .

Two A cts passed by the T ranevaal l e g i s la t u r e  In 1908 

g r e a t ly  a f f e c t  the t r a d in g  r ig h t »  o f  A c l a t l e » .  Under the 

Townships Amendment A c t , any land may be proclaimed aa a public 
d ig g in g .  And the p r o v is io n s  o f  the 0o }d  Law o f  1908 , r e p e a l -  

in g  the A ct o f  1898, p r o h ib ite d  c o lo u r e d  persons from  r e s i d in g  

on o r  o ccu p y in g  p rocla im ed  land e x o e p t in  l o c a t i o n s ,  b a z a a r s . 

m ining compounds and auoh o th e r  p la ce s  at the M ining Commis­

s io n e r  may perm it (a .  1 3 1 ) . Ho r ig h t  s h a l l  be a cq u ire d  under 

t h is  A ct by a co lo u re d  p ereon , and the h o ld e r  o f  a r i g h t  a c ­

q u ire d  under the Law o f  1808 or a prior Law or under fchie A o t , 

« h a l l  n o t  t r a n s fe r  o r  s u b le t  any p o r t io n  o f  euch  r ig h t  to  »  

c o lo u r e d  pereon  t o  r e s id e  on o r  ooeupy ground h e ld  under such 

r ig h t  (a .  130)* The A ct r e c o g n is e d , how ever, the v e s te d  

rights o f  Asintios and exempted c o lo u r e d  pereon» who a t  the 

d a te  o f  the commencement o f  th is  A ct were la w fu l ly  in  o ccu p a ­

t i o n  o f  the p re m ise s , from  the o p e r a t io n  o f  th e  A c t . The 

r ig h ts  to  tra d e  on p rocla im ed  land as a lre a d y  a cq u ire d  by A a la - 

t i o  peraona under the r ig h t  gran ted  by the Law o f  1898 and 

con firm ed  by the d e c is io n  in  the Khotas c a a e , were t h e r e fo r e  1

i

(1 )  Khotaa Sc C o. v .  C o lo n ia l  T rea su rer  (1 9 0 9 ) , T .3 . 180 .



c o n t in u e d . But they  are n o t  a llow ed  to  tra d e  on any stand 

a c q u ir e d  under the Law o f  1908.

By form in g  l im it e d  l i a b i l i t y  com panies in  pursuance o f  

the T ransvaa l Company A ct o f  1909, A s ia t i c s  were a b le  t o  own 

" f i x e d "  or r e a l  p ro p e r ty  in  the name o f  t h e i r  com pany, where 

th ey  w ere o th e rw ise  p r o h ib ite d »  an ob v iou s  e v a s io n  o f  the p r o ­

v is io n s  o f  Law 3 o f  1885. Such ow n ersh ip  was d e c la r e d  to  be 

l e g a l  by  the C o u r t s . ^  The Government then passed  the 

A s ia t i c s  (Land and T ra d in g ) Amendment A ct  in  1919, by  w hich 

the p r o v is io n s  o f  Law 3 o f  1885 p r o h ib it in g  the ow n ersh ip  o f  

la n d  by A s ia t ic  p erson s , were made a p p lic a b le  t h e r e a ft e r  to  

co a p a n ie *  in  w hich A s ia t ic  persona have a c o n t r o l l i n g  in t e r o s t .  

The t ra d in g  r ig h t s  w ere a l s o  a f f e c t e d . o n ly  B r i t i s h  Indians 

and t h e ir  s u c c e s s o r s  in  t i t l e  who on 1 Hay, 1919, w ere c a r r y ­

in g  on a d u ly  lio e n a e d  b u s in ess  on p roc la im ed  la n d  o r  in  town 

s h ip s  and t h e ir  bona f i d e  em ployees w i l l  be l e f t  u n d istu rbed  

in  t h e i r  b u s in e s s .  m  th is  r e s p e c t  they are  s a id  t o  be com­

p l e t e l y  exem pted from  the o p e r a t io n s  o f  o .  130 o f  the G old Law 

o f  1908 and in  e x a c t ly  the same» p o s i t io n  as any o th e r  person  

in  the tow n sh ip . They r e t a in  a l l  r ig h t «  under the G old Law

ju s t  as i f  th ey  were n ot c o lo u r e d ,  o r ,  in  o t h e r  w ord s , as i f
( 2 )th ey  were European p e rs o n s . This ex em p tion , h ow ever, la s t s

(1 )  se e  i n f r a , f  1 0 ? .

(2 )  xru fieradorp  M u n ic ip a lity  v .  Dadoo L td . (1 9 2 0 ) , T .P .D . 3 8 .
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o n ly  *o  lo n g  as «uch  B r it is h  In d ian  co n t in u e s  to  c a r r y  on 

b u s in e s s  on th e  same ground.

The trading r ig h t »  of A s ia t ic  a are  fu r th e r  r e s t r i c t e d  by 

an Amendment o f  the G old Law in  1932 . A s ia t ic s  had been f o r ­

b id d en  to  trade on the p rocla im ed  land by the form er Act.

How any la r d  w hich h ss  ce a se d  to  be a p u b lic  d ig g in g  s h a l l  

c o n t in u e  to  fee s u b je o t  t o  the p r o h ib i t io n  a g a in st  o c cu p a t io n  

by c o lo u r e d  p e r s o n s . ^  Ho l i c e n c e  t o  c a r r y  on any bu siness 

o r  trade in  the p ro v in ce  s h a l l  le  is su e d  to  any p erson  u n less  

he produces a c e r t i f i c a t e  from  the a u t h o r i t ie s  a l lo w in g  the 

Issu e  o f  the l i c e n c e .  And no such  c e r t i f i c a t e  s h a l l  be 

g ran ted  to  any person  u n less  ho proves that the h o ld e r  and 

the person  in  a c tu a l c o n t r o l  o f  the b u s in ess  are n o t  A s ia t i c s ,  

o r ,  i f  they  a ie  A s ia t i c * ,  that they may la w fu l ly  ca rry  on the 

bu a ln as» on the prem ises . *  A c e r t l f i c s t s  is s u e d  by the

M in is te r  o f  the I n t e r io r  exem pting a c o lo u re d  person  fro ®  the 

p r o h ib i t io n  o f  r e s id e n c e  o r  o c cu p a t io n  o f  any la r d  s h a ll  c o n -  

a t l t u t e  p r o o f  th at he say la w fu l ly  ca rry  on b u s in e s s  on such

p re m is e s .

9 7 . The Trade L ic e n c e «» The L ice n s in g  Laws o f  the 

s e v e r a l  p ro v in ce s  are  u s u a lly  o f  gen era l a p p l i c a t io n .  There 

la  no d i f f e r e n t i a t i o n  in  e x p re ss  terms between European and 1 2

(1 )  s .  5 ( 1 ) #  The A s ia t i c  Land Tenure A c t ,  1932.

(2 )  3 .  9 ( 1 ) ,  I b id .

. I



c o lo u r e d  h o ld e r s ,  a lth ou gh  A s iá t ic a  com plain  o f  u n ju st t r e a t ­

ment in  Uhn a d m in is tra t io n  o f  th ose  Laws.

In tho T ra n sv a a l, a g o n o ra l d e a le r »a  l i c e n c e  is  r e q u ire d  

o f  any person  who c a r r i e s  on a tra d e  or b u s in e s s . Under the 

L oca l Govermaent O rdinance o f  1912, as o o n a o lid a te d  in  1926, 

the grant or  r e fu s a l to  g ra n t by a m u n icip a l c o u n c i l  o f  an 

a p p l i c a t io n  f o r  a l l o o n c e  nay be ap pea led  frota t.o the m agis­

t r a t e ,  whose d e c is io n  s h a l l  be f i n a l .  such  m a g is tra te  in  

h a a r in g  the appeal was aa ld  n o t  t o  s i t  sb a J u d io ia l  o f f i c e r ,  

bu t in  h ie  a d m in is tra t iv e  c a p a c i t y .  Ho has to  in q u ire  whe­

th e r  the C ou n cil has s a t i 8 f i o d  him th a t t h e ir  reasons f o r  r e ­

f u s a l  a re  good and s u f f i c i e n t ,  and h a v in g  done s o , the Suprome 

C ourt has no r ig h t  to  in t e r f e r e  w ith  h is  d e c i s i o n .* 1 * I t  

has a l s o  been d e c id e d  th a t  in  r e fu s in g  a l i c e n c e  the C ou n cil 

need n o t  pass a r e s o lu t io n  end s ta te  the p a r t ic u la r  s e c t io n  

under w hich the l i c e n c e  la  r e fu s e d .  i t  w ould be s u f f i c i e n t  

i f  th e y  had good and sound roeson a  w hich  f a l l  w ith in  any o f  

the grourds on w hich a l i c e n c e  m ight be r e fu s e d , enumerated 

by  tho Lew.

Under the O enera l D ea lers  o rd in a n ce  o f  1926, an a p p l i ­

ca n t  f o r  a l i c e n c e  must p rodu ce  w ith  the a p p l i c a t io n  a c e r t i ­

f i c a t e  t o  be g ran ted  by the l o c a l  a u th o r i ty  o r  tho l i c e n s i n g  

B oard , who have a d l s o r e t io n  t o  r e fu s e  on c e r t a in  grou n d s. 

T h eir d e c is io n  In ca s e s  o f  c e r t i f i c a t e s  f o r  new l i c e n c e s  is

. . .

*1 * Ah Yen v . Pretoria Municipality (1 9 2 0 ) , T.P.D. 2 8 .



f i n a l ,  but tho a p p lic a n t  can ap p ea l t o  the C ourt in  th e  ca se  

o f  r e fu s a l  to  renew a l i c e n c e .  I t  i s  com plains 4 th at the 

requ irem en t o f  o b ta in in g  » c e r t i f i c a t e  from  the m u n icip a l co u n ­

c i l  b e fo re  a l i c e n c e  .1» is3U©d is  hard f o r  A s ia t i c s  t o  f u l f i l ,  

and th a t  the O rdinance is  u lt r a  v ir e s  on the ground th a t i t  

has the u l t e r i o r  o b je c t  o f  d ie  c r im in a t in g  a g a in s t  o p a r t ic u la r  

c lu e s .  T h if c o n t e n t io n , how ever, has been s e t  a s id e  by  the 

C ou rt, which ru led  th a t  th© O rdinance must be taken  a t  i t s  

fa c e  v a lv e  a” d that i t  must be assumed that i t s  o b je c t  is  to  

c o n t r o l  a l l  g en era l dealer®  I m p a r t ia l ly .* 1 * But the C ou rt, 

by v ir t u ?  o f  i t s  J u r ia d lc t io n  in  a p p os l c a s e s ,  d id  r e l i e v e  

g r ie v a r o e s  o f  the A s ia t ic  com m unity. Tho a l l e g a t io n  that 

th ey  b e lon g ed  to  a c la s s  o f  t ra d e r s  who "p erm it n a t iv e s  to  

l o i t e r  on tho pavomont o u ts id o  t h o lr  shops and do n ot d r iv e  

them aw ay", was h o ld  n o t  to  be a good ground f o r  tho r e fu s a l  

by  the town c o u n c i l  t o  g ra n t a c e r t i f i c a t e  to  tho A s ia t ic  ap ­

p l i c a n t s . * 2 * A nother re a so n , th a t tho b u s in ess  o f  an A s ia t ic  

is  l i k e l y  to  cau se  n a t iv e s  t o  c o n g re g a te  In the v i c i n i t y  o f  

the sh op , a s p o c ia l ly  on Sundays, w hich would cause n u isan ce  

and annoyance t o  w orsh ip p ers  in  a church  s it u a t e d  o p p o s ite  

the prem ises in  w h ich  tho b u s in ess  la  to  bo op en ed , has a la o
(3 )

been  r e j e c t e d .  The e v id e n ce  showed th at the C o u n cil

(1) jj«;Loomel v. Hecelvor of Kevenue (Potehefs toom) (1927),
A.P* 401 • ....... .. : v.-t¿t*'* Act beenM, ] § ¡Jr« I«»® •.? & -vv ?  ̂  ̂  ̂̂
(2) Moots and Sldat v. Springs Town Council (1930), W.L.fc. 48.
(3 ) Johanna a burg v .  Turf stores (1 9 3 0 ), T .P .D . 593



r e fu s e d  the a p p l ic a t io n  m erely becau se the applicant was an 

¿A s ia t ic , w ith ou t any in q u iry  Into what c la s s  o f  b u s in ess  the 
A siatic tra d e r  w ished to  t r a n s a c t ,  and what class o f  trader 
he w as. The conclusion b e in g  u n rea son a b le , the r e fu s a l o f  

p e rm iss io n  to  any A s ia t ic  to conduct a b u s in ess  in certain 
l o c a l i t i e s  is  therefore an in s ta n ce  of r a c i a l  d is c r im in a t io n .

In Ratal,  tho d e a le r s *  l i c e n c e s  were fo rm e r ly  ¿ran ted  

ss  a m atter o f  cou rse  to  any person  d e s ir in g  to  t r a d e , on 

payment o f  a f e e .  In consequ ence  o f  c o m p e t it io n  by  persona 

whose standard  o f  l i v i n g  was s a i d  n ot to  be equal to  that o f
y  j ... „ 1 . .. . m ^  .... • * . 3» • . -'a®

o rd in a ry  tradesm en, i t  wa3 com p la in ed  that the l e t t e r  c o u ld

n o t  make a l i v e l i h o o d .  The D ea lers  A ct was then passed  in

1897 th row in g  upon l o o a l  a u t h o r i t i e s  the r e s p o n s i b i l i t y  and

c o n fe r r in g  upon them the power o f  d e c id in g  who sh ou ld  and who

sh ou ld  n ot be p erm itted  t o  t r a d e , L l c o n c e s  were issu ed

in  boroughs and tow nships by l i c e n s in g  o f f i c e r s  ap p o in ted  by

town c o u n c i l s .  In the r e s t  o f  N atal th ere  was one l ic e n s in g ;

o f f i o b r  who was a governm ent o f f i o i a l  and whoso p o l i c y  tow ards

A s la t o s  ws3 s a id  to  be  f a r  more l i b e r a l  than th a t  o f  the
(8 )l i c e n s in g  o f f i c e r s  in  the b orou g h s . Under the p r o v is io n s

o f  the D ea lers  O rd in an ce , a l i c e n s i n g  o f f i c e r  had a d i s c r e t i o n  

t o  is su e  o r  r e fu s e  a w h o le sa le  o r  r e t a i l  l i c e n c e ,  and h ia  d e ­

c i s i o n  was n o t  l i a b l e  to  r e v ie w , r e v e r s a l  o r  a l t e r a t i o n  by

(1 )  The c ircu m sta n ces  In w hioh the A ct  had been  p a ste d  were 
rev iew ed  in  the K arodla  Case (1 9 1 8 ) , N .L .R . 253 .

(2 )  C«d» 7265 ; R ep ort o f  the Ind ian  In q u iry  C om m ission , 1914,
3 8 , 3 9 .



any c o u r t  o f  law (a .  5 ) ,  But the a p p lic a n t  o r  any o th e r  p e r ­

son b a v in ?  any in t e r e s t  in  the q u e s t io n  had a r ig h t  t o  ap p ea l 

from  the d e c is io n  o f  tho l i c e n s in g  o f  f l o o r  to  the town c o u n c i l ,
/ 't ’*

i f  the l i c e n c e  wan sough t in  a borough or tow n sh ip , o r  to  the 

l i c e n s i n g  hoard i f  i t  wan sought e lsew h ere  ( s .  6 ) .  The 

o u s te r  o f  the J u r is d ic t io n  o f  th e  C ourt was extended  t o  on 

anneal from  the d e c is io n  o f  a town c o u n c i l ,  ^  and the Judg­

ment was con firm ed  by the P rivy  C o u n c i l . ^  But i t  would 

seer, th a t  the C ourt might have the rlp -ht t o  i n t e r f e r e  w ith  

the p ro ce e d in g s  o f  the town c o u n c i l .

Ac re v e a le d  In the r e p o r t s  o f  the l i c e n s in g  ca n e s , the 

members o f  a l i c e n s in g  board  were u s u a lly  them selves s t o r e ­

k eep ers  h o ld in g  r e t a i l  l i c e n s o a ,  and were th e r e fo r e  v e ry  in ­

t e r e s t e d  In c a n c e l l in g  the l i c e n c e  o f  an A s ia t ic  c o m p e t it o r . 

R e s id e n ts  in  a tow nship  n ig h t  a ls o  appeal a g a in a t  the grant 

o f  a l i c e n c e  t o  any l i c e n s e e .  i t  was h e ld  that, such r e s i ­

d en ts  and ra te p a y e rs  were "p erson s  h a v in g  any ln t e r o s t  in  the
„ (3 )

q u e s t io n * .

The O rdinance a l s o  p rov id ed  that no l i c e n c e  was t o  be 

Issu ed  t o  any p erson  who was unable t o  keep h is  books o f  a e -  

ooun t i n  the K fig lish  language (a .  ? ) .  But th e  C ourt had 1 2 3

(1 )  vauda v .  N ew castle  C o r p o ra t io n  (1 8 9 8 ) , N .L .R . 2 8 .

(2) (1899) A.C. 246.
>4 i Wrti r v . 'A O'.' o f f i c e ! ?  o f  i Kirt-v;. . ; ' •. <
(3 )  g o !  Laa v .  Dundee L oca l Board (1 8 9 8 ) ,  N .ti.K . 2 0 4 .

l** t Ck\i£' if.. ’ H ; x it>.b



d e o id e d  th at i t  was n o t  n e ce ssa ry  f o r  the a p p lic a n t  h im s e lf  

t o  be « b io  to  keep the book« in  E n g lis h ; I t  would bo s u f f i ­

c i e n t  I f  th ey  were kep t f o r  him In th at language by  some o th e r  

o e r s o n .

The r ig h t  o f  appeal t o  the C ourt « g a in s t  th e  r e fu s a l  t o;
renew a d e a le r ’ s l le e n c o  was f i n a l l y  a llow ed  by th« e n a c t in g

X* M wv > ^A ** . *v- —* ' "* * * * ' «*
o f  O rdinance Mo. 82 in  190$. But much d is p u te  a ro se  an to  

the «cop©  o f  the Ju ris  d i c t i o n .  The C ourt on ce  h e ld  that i t  

d id  n ot f e e l  c a l l e d  upon t o  c r i t i c i s e  the p o l i c y  o f  a l i c o n -• eljl *jf\r « £ »  *» *  ••■ ®* H ?  « r W a
s in g  o f f i c e r  in  r e fu s in g  to  grant the renew al even  though the 

renewal had boon r e fu s e d  on the ground th a t A s ia t ic  salesm en 

were b e in g  em ployed In the con d u ct  o f  th e  b u s i n e s s . ^  The 

a p n l le a n t , how ever, was e n t i t l e d  to  a f a i r  t r i a l  o f  h is  a p p l i ­

c a t i o n .  I f ,  in  r e fu s in g  the t r a n s fe r  o f  a l i c e n c e  to  an 

A s i a t i c ,  the l i c e n s i n g  o f f i c e r  m erely  thought i t  n o t  a d v is a b le  

In the in t e r e s t  o f  the p ro v in ce  a t  la r g o  to  induce European

tra d e rs  to c l o s e  down t h e ir  b u s in e s s e s  in  fa v o u r  o f  A s ia t io' • * **
competition, and I f  the boa rd  took in to  c o n s id e r a t lo n  e a p e e l -

■

a l l y  the f a c t  th at th© a p p lic a n t  was unable to  keep h is  books 

in  th e  E n g lish  lan gu age , such  e v id e n ce  w i l l  a how th a t the ap ­

p lica n t . has n o t  had the f a i r  t r i a l  duo t o  h l r a . ^  I t  has 

a l s o  been d e c id e d  that the m o d if i c a t io n  made b y  A ct 22 o f  1909 

ex ten d s  o n ly  to  the r ig h t  o f  "a p p e a l"  in  ca se s  o f  ren ew als 1 2 3

(1 )  jgeer v .  L lca n a ln g  O f f i c e r  o f  Durban (1 9 2 0 ) , K.L. fc.  126 .
(  . . , 7 ~  • - U v f : ; ? -  / 1 (  I k / ' ?  r i  . 1 .  ~k V .

(2 )  N o d  v .  P ie te rm a r itz b u rg  Town C o u n c il (1 9 1 3 ) ,  N .L .K . 483 .

(3 )  BadhSSYft v .  fifJfeCfturt (1 9 1 3 ) , K. L. R.  64 3 .
“  1 i 'i i  . . . .  n a , , ,  n , , ¿ . M m ... '  " a ,  J »  ii



« 1

and that the o u s te r  o f  the ju r i s d i c t i o n  o f  the C ourt to  nr o -  

v ie?rn i s  l e f t  i n t a c t .  The fu n c t io n  o f  the C ourt is  l im it e d
*

t o  in q u ir in g  w hether o r  n o t  tho d i s c r e t i o n  o f  the l i c e n s in g  

a u th o r ity  has toon  o r o p e r ly  e x e r c is e r ! . I t  w i l l  in t e r fe r e  

o n ly  whan tho a u th o r ity  has a c te d  u lt r a  v i r e a . c o r r u p t ly  or  

mala f i d e , ^  o r  whore th e re  is  a m an ifest absen ce  o f  j u r i s ­

d i c t i o n ,  o r  wharo frau d  or a s im i la r  elem ent is  found to  have 

boon p z e s a n t . v '  Indeed , the e f f o c t  o f  tho A ct o f  1909 was 

n ot t o  t r a n s fe r  to  the C ourt from  the o f f i c e r  t o  whose d i s ­

c r e t io n  the g ra n tin g  o f  l ic c n o o n  was c o n fid e d  by tho A ct  o f  

1897 , th e  du ty  o f  p er fo rm in g  h is  a d m in is tr a t iv e  a c t ,  but t o  

g iv e  to  the Court the power to  I n t e r fe r e  In e a se s  where tho 

l i c e n s i n g  o f f i c e r  has e i t h e r  re fu se d  t o  e x o r c is e  his d i s c r e ­

t io n  or has e x e r c is e d  i t  in  a anrmor w hich the C ourt would n o t  

co u n te n a n ce . ^  ^

Tho p rocedu re  ia  a l t o r o d ,  though n ot to  any m a te r ia l e x ­

t e n t ,  in  th a t tho l io o n o e  la  now issu ed  by  the revenue o f f i o e r  

under tho terms o f  O rdinance No. 26 o f  1926 , bu t s u b je c t  to  

the o b ta in in g  o f  a c e r t i f i c a t e  from  the town board  th a t the 

is s u e  o f  suoh l i c e n c e  ia a p p rov ed . in  re g a rd  to  the g ia n t  

o r  r e fu s a l  o f  c e r t i f i c a t e s  o f  a p p r o v a l, the town b oa rd  s h a l l  

have tho same d is c r e t io n a r y  a u th o r ity  as i s  e n jo y e d  by the 1 2 3

(1 )  v ‘ l i c e n s in g  O f f i c e r  o f  Durban (1 9 2 6 ) , N .L .R . 185.

(2 )  peer v .  Ladysm ith Town C ou n e ll (1 9 2 7 ) , N .L .R . * 2 9 .

(3) Bhayla v. Eitoourt Town Council (1926), N.L.K. 221.
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l i c e n s i n g  o f f i c e r  under 8 . 5 o f  the D ea lers  A c t . As a c o n ­

seq u en ce , the very com p lete  o u s te r  o f  the J u r is d ic t i o n  o f  the 

C ourt under the D ea lers  A ct s t i l l  rem ain s.



FART V.

RESTRICTIOR3 OF OTHER CIVIL AtiD POLITICAL RIGHTS



Chapter XXX.

THE UNITED STATES

9 0 . The A llen Land Law«.»  The powers to enact le g is ­

la t io n  prohibiting the ownership of land by an a lie n  being 

reserved to the S ta te s , no uniform ity of practice has ever 

been esta b lish ed . Prior to 1920, a lien s had the same land 

r ig h ts  as American c itiz e n s  in  nearly th irty  States of the 

U n i o n .^  And where there are a n ti-a lie n  land laws, these 

d if fe r  from State to S ta te , and range from tenure lim itation s  

to  absolute p roh ib ition . The c la ss  o f a lie n  a ffected  a lso  

d if fe r s  { in some s ta te s  a l l  a lie n s  in others only a lien s  

in e lig ib le  fo r  c itiz e n sh ip , are denied the r ig h t to own land.

In I l l i n o i s ,  fo r  in stan ce, a lien s may hold real property 

fo r  s ix  yeara on ly . In Indiana, a lien s may own land not 

exceeding 320 acres in e x te n t. m  Kentucky, they may hold 

land for tw enty-five years for business} other real property  

acquired by the operation of law may be held fo r  eigh t years. 

A lien  ownership is  lim ited  to 90 ,000  square fe e t  in  Minnesota, 

and to 5 ,000  acres in Pennsylvania. The laws of Nebraska

( ! )  O f. A llen  Land Laws and A llen  R igh ts. H.D. 8 9 , 67th Cong. 
1 st S e s s .,  1921. 9



prohibit allons from acquiring t i t l e  to and from taking or 

lea sin g  land or rea l estate  for more than f iv e  years. The 

Kansas C onstitution authorises the le g is la tu re  to determine 

a lie n  property r ig h ts . in the absenoe o f le g is la t io n , the 

oommon law rule is to h old . In M issouri, ownership is  per­

m itted to a lien s only in cases where such right is  guaranteed 

by tre a ty .

The C onstitution of Oklahoma provides absolute prohibi­

tio n ! land previously aoqulred by operation of law bad to be 

disposed of within f iv e  years a fte r  the adoption of the said  

C onstitu tion .

The Land Law of 1921 o f the sta te  o f  Washington allows 

a lien s to acquire land upon the same basis as c itize n s  i f  they 

have declared their intention  to become c itiz e n s  o f the itoited 

S ta te s . Hence persons who are held to be in e lig ib le  for  

Amerioan c itize n sh ip  and are unable to make the intending 

d ecla ra tio n , are d isq u a lifie d  from taking any in terest in  the 

land. kn  action  was brought against tha sta te  by one who 

to ld  land to such an a lie n , who could not complete his pur­

chase, but the Law was upheld by the Federal Court. ^  I t

ruled that the regulation  was within the p olice  power o f  the 

S ta te , that there was no v io la tio n  of the equal protection  

clause since there wae a great d ifferen ce between a lie n s  who

(1 ) Terraoe v .  Thompson (1923 ), 263 U.S. 197.



had d e c la r e d  t h e ir  in te n t io n  and th ose  who had n o t  o r  c o u ld  

n o t  do s o ,  in the in t e r e s t  th ey  had in  the S ta te  and i t s  

a f f a i r s .  The c l a s s i f i c a t i o n ,  which was ch a lle n g e d  as h e a r in g  

no re a s o n a b le  r e la t io n  to  a le g it im a te  l e g i s l a t i v e  en d , was 

in te r p r e te d  as a re a so n a b le  one In v iew  o f  the o lo s e  r e la t io n -  

s h ip  betw een  la n d -b o ld in g  and c i t i z e n s h i p .  The C ou rt fu r th e r  

h e ld , d e fe n d in g  the d is c r im in a t io n  natu re  o f  the n a t u r a l is a t io n  

la w , th at Congrees may gran t o r  w ith h o ld  the p r iv i l e g e  o f  

n a t u r a l is a t io n  upon any grounds or  w ith o u t  any reason  ee  i t  

se e s  f i t  end that the r u le  e s ta b l is h e d  by co n g re ss  on  the sub­

j e c t  o f  n a t u r a l is a t io n  o f  a l ie n s  in  and o f  I t s e l f  fu rn is h e s  

& rea son a b le  basis  f o r  c l a s s i f i c a t i o n  in  a s t a t e  law , In  w ith ­

h o ld in g  from  a l ie n »  the p r iv i l e g e  o f  la n d  ow n ersh ip .

Although the Constitution of Oregon in 1857 had expresely  

provided that no Chinees oould hold re a l esta te  in the S ta te , 

yet C a lifo rn ia  was the f i r s t  o f  the P acific  sta tes to uao the 

d istin c tio n  between aliens e lig ib le  and those in e lig ib le  fo r  

c itiz e n s h ip . The C alifornian C onstitution of 1879 provided 

that foreigner* of the white raoe or o f A frlean descent, 

e l ig ib le  to become c itize n s  o f the United States under ths 

n atu ralisatio n  laws, might hold re a l property. In 1913 tile 

f i r s t  a n t i-a lie n  lew of that State was pasted, prohibiting  

a l l  in e lig ib le  a lien s from owning or possessing any in tere st  

in land except such rig h t as is  allowed by treaty e x is tin g  

between the United States and th eir court try . They ml^ht, 

however, leaee lands fo r  ag ricu ltu ra l purposes fo r  e term not
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exceeding three years. An in it ia t iv e  measure was voted in

1920» elim inating the p er«Iks ion to hold le a se s . i t  had been

observed that a short lease becomes a long lease through re*

peated renewal» and was p ra c tic a lly  as injurious in e f fe c t  to

the State as ownership. The Aot further denied to in e lig ib le

a lie n s the right to a c t  as guardians to minor children «men a

part of the estate oonsiata of real property» which cannot be

owned by themaelves. i t  was directed apparently against the

orien ta ls»  who in C a liforn ia  were mostly land-owning farmers

and who» being prohibited from owning land» were acquiring i t  *

in  the naow of their native-born ch ildren .
,* *.*"

The c o n stitu tio n a lity  o f the Law was tested  in two ca ses .

in P orterfield  v , Webb  ̂  ̂  ̂ i t  was held that the o la a s if lc a t lo n

o f a lien s with respect to the rig h t to hold land into those

e lig ib le  for c itizen sh ip  and those in e lig ib le »  giving the

former the righ t to hold land and denying i t  to the la tte r »

is  not so unreasonable as to be invalid  as denying the equal
( 2 )

protection  of the law s. In ffebb v . 0«Brian the Court 

furth er ruled that the le g is la t io n  was neither in v io la tio n  

o f the Treaty with Japau nor contrary to the Federal C onsti- 

tutIon . The righ ts o f Japanese urder the Treaty of 1911, 

being lim ited  to owning» leasin g  and occupying of houses and 

land fo r  "r e s id e n tia l and commercial" purposes, were held not

------------------------------------------------------------------------------------------------------------------------------— ----------- -

(1 ) (1923 )» 263 0 .3 .  225 .

(2 ) (1 9 2 3 ), 263 O.S. 313 .

(3 ; jFriafc *§*b  (1 9 2 3 ), 0 ,d . 3 2 6 . ,. M



to  embrace the r ig h t  t o  pu rch ase , le a a a , or even c u l t i v a t e ,  

on a c r o p -s h a r in g  c o n t r a c t ,  land f o r  " a g r i c u l t u r a l "  p u rp o s e s .

The p r o v is io n s ,  how ever, den yin g  t o  a l i e n  fa th e rs  the 

r i # i t  t o  a c t  as guardians were condemned in  C a l i fo r n ia ^ 1  ̂ as 

c o n tra v e n in g  the equ a l p r o t e c t io n  c la u s e ,  bu t were upheld in  

W ashington . * The Supreme C ourt o f  the l a t t e r  S t a t e ,  w h ile  

c r i t i c i s i n g  the d e c is io n  in  the Yano ca s e  as "aoadem ie and 

b l in d  to  p r a c t i c a l  o p e r a t io n » " , d e c la re d  th at th is  a t ip u la t io n  

was no more o b je c t io n a b le  under the t r e a t ie s  and C o n s t itu t io n  

than the o th e r  p r o v is io n s  upheld In Te r r a c e  v .  Thompson. I t  

was o f  ths o p in io n  th a t  though p aren ts  are the n a tu ra l guard­

ian s o f  t h e i r  c h i ld r e n ,  th ere  a re  w e l l  e s ta b l is h e d  d i s q u a l i ­

f i c a t i o n s  such aa in s a n it y ,  la c k  o f  p h y s ic a l  o a p a c it y ,  e t c . ,  

t o  w hich the l e g i s la t u r e  has now added a l ie n a g e . The s ta tu te  

i s  deemed n ot d is c r im in a to r y  becau se  I t  a p p lie s  to  a l l  a l ie n s  

o f  w hatever n a t io n a l i t y  and i s  a p p l ic a b le  o n ly  to  gu ard ian ah ip  

o f  the m inor » s r e a l  p r o p e r t y ."

The C a li fo r n ia n  Law fu r th e r  p r o h ib it e d  a c o r p o r a t io n ,  

th e  m a jo r ity  o f  whose members are  i n e l i g i b l e  a l i e n s ,  from  

ow ning la n d , and i n e l i g i b l e  a l ie n s  from  purehae ing sh a res  in  

a land  c o r p o r a t io n .  These p r o v is io n s  were h e ld  n ot uncon­

s t i t u t i o n a l . ^  The A ct a l s o  mads i t  s  c r im in a l c o n s p ir a c y  1 * 3

4 3 7 .

(1 ) Tn re Yano^ ¿ s ta te  (1 9 2 2 ) , Annual P in o s t . 1919 -1922 , 
Case Mo. 166 .

(£ ) in rs Fujiaoto (1 9 2 4 ), ib id . ,  1923-1924, Case No. 153.

(3 ) P rlo k  Webb (1 9 2 3 ), 263 U.S. 3 2 6 .



to  evade i t s  p r o v is io n s ,  and c a s t  the burden o f  p ro v in g  o i t l -

«en a h ip  or e l i g i b i l i t y  upon the d e fe n d a n t. In M orrison  v .  

Cal i f o r n i a , in  w hich the a p p e lla n t  was accu sed  o f  c o n s p ir ­

in g  to  p la ce  an A s ia t ic  in the p o s s e s s io n  and enjoym ent o f  

a g r i c u l t u r a l  land w ith in  the S ta te , the Supreme C ourt h e ld  

th a t such a c o n v ic t io n  w ith ou t any p r o o f  that the defendant 

knew o f  the d i s q u a l i f i c a t i o n  o f  h is  tenant was baaed on an 

a r b i t r a r y  presum ption , and was th e r e fo r e  o d e n ia l  o f  due p r o ­

c e s s  o f  law . Mr. J u s t ic e  Caxdoao, sp eak in g  f o r  the C o u rt , 

remarked th at the s ta tu te  d id  n o t  make i t  a crim e to  put a 

le a s e e  in to  p o s s e s s io n  w ith o u t knowledge o r  in q u iry  as to  raee  

and p la ce  o f  b i r t h .  I t  o n ly  made i t  a crim e t o  put an in ­

e l i g i b l e  le s s e e  in  p o s s e s s io n  as the r e s u l t  o f  a w i l f u l  c o n ­

s p ir a c y  to  v io la t e  tho law . n o th in g  in  the e v id e n ce  su p p o rte d  

the In fe r e n c e  that M orrison  had any knowledge o f  the d i s q u a l i ­

f i c a t i o n s  o f  h ie  tenant o r  c o u ld  t e s t i f y  about them, and the 

c o n v ic t i o n  must be quashed . Hs fu r th e r  ru le d  th a t as the 

c o n v ic t io n  o f  one o f  two d e fen d a n ts  ch a rg ed  w ith  c o n s p ir a c y  

f a i l e d  bscau se  o f  h is  la c k  o f  g u i l t y  know ledge, i t  must a l s o  

f a i l  as to  the o th e r  d e fe n d a n t.

The a p p l i c a t io n  o f  the A lle n  Land A cta t o  O hinese was 

f i r s t  a ffirm e d  by the S ta te  C ourt o f  C a l i f o r n ia .  In Mott v .  

C l in e *1 2 * the C ourt h e ld  th at the "a c ta  are n o t  repugnant t o

(1 ) (1 9 3 4 ), 291 U .S . 8 2 .

(2 ) (1 9 2 7 ), 200 C a l. 434.
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any a r t i c l e  o f  the f e d e r a l  or  s ta te  C o n s t it u t io n s , nor im pinging

upon the treaty agreement* between this nation and China," and

th a t  i t  was n ot "th e  I n te n t io n  o f  e i t h e r  the s ta te  or  f e d e r a l

governments to grant to native-born subjeots o f  China the right

o f  a c q u ir in g  t i t l e  to  a g z 'ie u ltu r& l la n d s ."  The d e c is io n  o a n -

n o t ,  how ever, be regarded  as f i n a l  in  view o f  the i n f e r i o r

a u th o r i ty  o f  the S ta te  C ou rt, w hich had in deed  m is in te r p r e te d

the t r e a ty  p r o v is io n s .  The C hinese in  tho U n ited  S ta te s  are

a cco rd e d  the m o s t -fa v o u r e d -n a t io n  treatm ent w h ich , b e in g  oap able

o f  g e n e ra l e n fo rcem en t, has th e  advantage over th a t o f  a c o n d i -
(1)t lo n o d  o r  s p e c i f i e d  n a tu re . I t  has been w e l l  s e t t l e d  th at 

any l e g i s l a t i o n  den y in g  C hinese c o r t a in  r ig h t s ,  and n ot a p p l i c ­

a b le  to  c i t i z e n s  o f  o th e r  f o r e ig n  n a t io n s , i s  in  c o n f l i c t  w ith  

t h is  g u a ra n te e . So w h ile  any a l ie n  is  p erm itted  to  a cq u ire
J V  *«...•* ^  V  ^  f *  V v  »  '• ■ %M. ’T  V' V?- I "  « ‘V s! 4* i t &  i s f c * T & '  %■ $

la n d  in  C a l i f o r n ia ,  the C hinese cannot be den ied  the same r i g h t s ,  

p r iv i l e g e s  o r  i m m u n i t i e s T h e y  may, i t  is  th e r e fo r e  su bm it­

t e d ,  h o ld  r e a l  p ro p e r ty  in  th a t  S ta te  on the ground o f  t r e a ty  

r i g h t s , b u t  the p o in t  remains to  be d e c id e d  by the F ed era l 

C o u r ts .
_ —. ^ jg~ + .•* r~ »4 ,i *"\t«. ** *• <■* v  •*. w. *•> . « 1  ♦? *■£ . ■% T, K. , * Y. % i,.'n — 1 2 3

( 1 )  See su p ra , • 1 ( 1 ) .
( 2 )  In an e a r l i e r  o a se  i t  had been h e ld  th a t , the c i t i z e n s  o f  

the C hinese Empire b e in g  gran ted  the same r ig h t s ,  p r iv i l e g e s  and 
im m unities as are  e n jo y e d  by c i t i z e n s  o f  the m o st -fa v o u re d ­
n a t io n ,  they  can  h o ld  a le a s e  I n t e r e s t  In r e a l  e s ta te  in  Id ah o ; 
punk Lee V . B o ls o  Developm ent C o . (1 9 1 2 ) , 21 Idaho 461 .

(3 )  A rizon a  (1 9 2 1 ) , Arkansas (1 9 2 5 ) , D elsw are (1 9 2 1 ) , Idaho 
(1 9 2 3 ) ,  Montana, New M exico (C o n s t i t u t io n )  and Oregon (1 923 ) a l l  
a d op ted  a l ie n  lan d  laws on t ile  C a l i fo r n ia n  m odel. But the A ct 
o f  Arkansas has been  h e ld  v o id  as b e in g  In  c o n f l i c t  w ith  the 
s t a t e  C o n s t it u t io n ; Apple g a t e v .  Tuke (1 9 2 7 ) , Annual Dimest .  
19 27 -1 0 2 8 , Case No. 222.



9 9 . S e g re g a t io n  In P u o llc  E d u ca tio n . -  In  the e a r ly  

s i x t i e s  o f  the l a s t  c e n tu ry  C a l i fo r n ia n  s ta tu te s  had p rov id ed  

f o r  the e x c lu s io n  o f  c o lo u r e d  c h i ld r e n  from  the w hite s ch o o la  

on a ccou n t o f  r a o e .^ 1 ) A la t e r  s ta tu te  p rov id ed  th a t , i f  

p aren ts  o f  w h ite  p u p ils  made no o b je c t i o n ,  c o lo u r e d  c h i ld r e n  

m i# it  be adm itted  t o  w hite s c h o o l s . B u t  when sep a ra te  

s c h o o ls  were e s t a b l i s h e d ,  Indian  c h i ld r e n  and c h i ld r e n  o f  

C h in ese , Japanese o r  M ongolian p aren tage were n ot t o  be ad­

m itte d  to  a w h ite s c h o o l .^ ^  The s ta tu te s  r a is e d  Q u estion s 

o f  both  c o n s t i t u t i o n a l  and in te r n a t io n a l  c o m p lic a t io n . The 

C ir c u i t  Court waa f i r a t  c a l l e d  upon t o  d e c id e  w hether the 

e x c lu s io n  from  w h ite  aoh oo la  o f  an Am erican c i t i z e n  o f  Chlneae 

d ea cen t was an in fr in g e m e n t o f  h is  c o n s t i t u t i o n a l  r ig h t a .  The 

C ourt h e ld ^ ^  th a t  the s t a t e  had the r ig h t  t o  p ro v id e  a ep a ra te  

s c h o o ls  f o r  the c h i ld r e n  o f  the d i f f e r e n t  ra ces  and th a t such  

a c t io n  was not fo r b id d e n  by th e  F ou rteen th  Amendment, p ro v id e d  

th a t  the s c h o o l»  ao e s ta b l is h e d  made no d la c r im in a t io n  in  the 

e d u c a t io n a l f a c i l i t i e s  th e y  a f f o r d e d .  «hen  the a c h o o ls  were 

con du cted  under the same g e n e ra l r u l e s ,  the Court em phaaiaed, 1 2 3 4

(1 )  s t a t u t e s ,  1863, 810 .

(2 )  s t a t u t e s ,  1866, 3 9 8 .

(3 )  8 1662, P o l i t i c a l  C odes, 1906.

( 4 )  Wane Him v . C allsham  (1 9 0 2 ) , 119 Fed. 38 1 .
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and the co u rse  o f  s tu d y  was the same In the one a e h o o l ae in  

the o t h e r ,  I t  c o u ld  n o t  be ea ld  th a t p u p ila  in  e i t h e r  were 

d e p r iv e d  o f  the eq u a l p r o t e c t io n  o f  the law In  the m atter o f  

rece iv in g  an e d u ca t io n .

When the Board o f  E du cation  o f  San F ra n o ieeo  ra a o lv e d  in  

1906 t o  e s t a b l la h  s e p a ra te  s c h o o l«  f o r  C hinese and Japanese 

p u p ils  , and d lr a o te d  them to  bo s e n t  t o  the o r ie n t a l  p u b lic  

s c h o o l ,  the q u e s t io n  assumed an in te r n a t io n a l  p h a s e d  Japan 

con ten d ed  th a t as the c h i ld r e n  o f  r e e ld e n te  who were c l t i s e n s  

o f  a l l  o th e r  fo r e ig n  c o u n tr ie s  w ere f r e e l y  adm itted  t o  the 

s c h o o ls ,  the o l t l s e n s  o f  Japan r e s id in g  in  th e  U nited s t a t e s  

w ere b y  th a t e x c lu s io n  d en ied  the same p r i v i l e g e s ,  l i b e r t i e s ,  

and r ig h t s  r e la t in g  t o  the r ig h t  o f  r e s id e n c e  ae a ccord ed  to  

th e  o l t is e n a  o f  the m ost fa v o u re d  n a t io n . There was much 

e x c i t e d  d is c u s s io n ,  end o p in io n  v a r ie d  as to  w hether the 

Japanese had suoh r ig h t  under the t r e s t l e s  and w h sth er, i f  

th e y  w ere con stru ed  to  have t r e a ty  r ig h t ,  i t  wat com petent 

f o r  the trea ty -m a k in g  power to d e p r iv e  the l o c a l  a u t h o r i t ie s  

o f  ths r ig h t  to  ad op t the s c h o o l  r e g u la t io n  In q u e s t io n . The 

r e s o lu t io n s  w ere , h ow ever, r e s c in d e d  owing to  th e  I n t e r c e s s io n  

o f  the F ed era l Governm ent.

R e fe r r in g  t o  th is  in c id e n t ,  * r .  E llh u  R o o t, then s e c r e ­

ta r y  o f  S ta ts j, to o k  the fo l lo w in g  p o s i t i o n .  He d en ied  th a t  (i)

( i )  see J&fta J tem a la ^ L a ^ a g L -la a id a a i» s . d . 1 4 7 ,
59th  C o n g ., 2nd Seas . ,  1906.
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in  a s s e r t in g  the v a l i d i t y  o f  the T re a ty  w ith  Japan the U nited 

S ta te s  was a s s a r t in g  tho r ig h t  to  com pel the S ta te  o f  c a l l - |
f o r n ia  t o  admit Japanese c h ild r e n  to  i t a  s o h o o la .  But the 

T re a ty  d id  a s s o r t ,  he c la im e d , the r ig h t  o f  the United S ta te s  

t o  a ssu re  t o  the c i t i z e n s  o f  a f o r e ig n  n a tio n  r e s id in g  In 

Am erican t e r r i t o r y  e q u a l i t y  o f  treatm ent w ith  the c i t i z e n s  o f  

o th e r  f o r e ig n  n a t io n s , ao th a t  i f  any S ta te  oh ose  to  extend  

p r iv i l e g e s  to  a l ie n  r e s id e n t s  as w e l l  as t o  c i t i z e n  r e s id e n t s ,  

tbo S ta te  would be fo r b id d e n  by the o b l ig a t io n  o f  the T reaty  

t o  d is c r im in a te  a g a in s t  the r e s id e n t  c i t i z e n s  o f  the p a r t ic u ­

la r  cou n try  w ith  w hich  the T rea ty  was made, and w ould be f o r ­

b id d en  to  deny to  them the p r i v i l e g e * * which i t  g ra n ted  to  

the c i t i z e n s  o f  o th e r  fo r e ig n  c o u n t r ie s .  He was o f  the 

o p in io n  th a t  tho e f f e o t  o f  auoh a T rea ty  was n o t  p o s i t iv e  and 

com p u lsory , but was n e g a t iv e  and p r o h ib i t o r y .  i t  waa n o t  a 

requ irem en t th a t the S ta te  sh ou ld  fu r n is h  e d u c a t i o n  i t  was 

a p r o h ib i t io n  a g a in s t  d is c r im in a t io n  when th e  s t a t e  d id  ch o o se  

t o  fu rn is h  i t .  ^

In a r e c e n t  c a s e  the term ’’ c o lo r e d  r a c e ” as used in the 

Constitution o f  M is s is s ip p i ,  providing for se p a ra te  s ch o o ls  

f o r  o o lo u re d  ohildren, was Interpreted to include a l l  ra ce s  

o th e r  than the w h ite r a c e ,  and was not l im it e d  to persons o f

( D  American Journal o f  I n te r n a t io n a l Law. 19 07 , 27 3 .
• ; V ) .„ ; . a:.- v , ( , i*£■ f ,  \ . \vr, ; ,

{ * i l

! /: 1 totouahxgw
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n eg ro  b l o o d . ^  A C hinese c h i ld  o f  Am erican b ir t h  was c l a s s ­

ed as " c o l o r e d ” and d en ied  adm ission  to  a w h ite  s ch o o l*  The 

C ourt ru le d  that no r ig h t  o f  a C hinese c i t l x e n  under the Fede­

r a l  C o n s t itu t io n  was in fr in g e d  by c l a s s i f y i n g  him f o r  purposes 

o f  e d u ca t io n  w ith  co lo u r e d  c h ild r e n  and den yin g  him the r ig h t  

t o  a tte n d  s ch o o ls  e s ta b lis h e d  f o r  the w h ite  r a o e . I t  la  to  

be n o te d , how ever, th a t  th e  d e c is io n  was ren dered  on the p re ­

sum ption th a t equal f a c i l i t i e s  f o r  e d u ca tio n  w ere o f f e r e d  to

a l l ,  w hether w h ite , brown, y e llo w  or  b la c k .
' ",,v' ’ •• ** ■ >Jk *■ 1 ' .¿m

The assignm ent o f  a boy o f  C hinese n a t i o n a l i t y  t o  the

o o lo u r e d  s c h o o l  was a ls o  h e ld  n ot t o  be in  v i o l a t i o n  o f  the 

T rea ty  o f  1868 w ith  C hina. In s p i t e  o f  the s p e d a i  p ro ­

v is io n s  o f  A r t i c l e  V I I .  a s s u r in g  t o  C hinese s u b je c t s  the

m o s t -fa v o u r e d -n a t io n  p r i v i l e g e  in  a l l  the p u b lic  e d u ca t io n a l■
i n s t i t u t i o n s ,  the boy was e x p e l le d  from  a w h ite  s c h o o l .  But 

i t  has l ik e w is e  been d e c id e d  th a t f o r e ig n  paren ts have co n ­

s t i t u t i o n a l  r ig h t s  to  d i r e c t  th e  e d u ca tio n  o f  t h e i r  own 

c h i ld r e n  w ith ou t u n reason ab le  r e s t r i c t i o n s .  A s ta tu te  o f  

Hawaii en a cted  to  b r in g  f o r e ig n  language s c h o o ls ,  e s ta b l is h e d  

by  th e  r e s id e n t  C hinese and Japan ese , under s t r i c t  governm ent 

c o n t r o l*  T h is  had the e f f e c t  o f  d e s t r o y in g  the s c h o o ls ,  and 

was ren dered  v o id  as co n tra v e n in g  the due p ro o e ss  o f  the law 

clause o f  the C o n s t i t u t i o n . ^  1 2 3

(1 )  QonK Lum v .  H ice (1 9 2 7 ) , 275 U .3 . 7 8 .
■

(2 )  bond v .  U l .P u n g  (1 9 2 7 ) , Annual D ig e s t . 1 9 27 -192 8 , Case 
H o. 224»

(3 )  Farrington v .  T okush lgo (1 9 2 7 ) , 273 U .S. 28 4 .



The race  d i s t i n c t  io n10 0 . The M isceg en a tion  Law». -  

In  Am erica has le d  to  the p r o h ib it io n  o f  in term a rria g e  betw een 

the C aucasian  and c o lo u r e d  p e rro n s . T h ir ty -o n e  S ta te « ,  in -
a  ^  9% # # * #  % alt J| g#  Ji î w . l  r^-jm a î r i . .* ,v. ^  *u • w*

e lu d in g  a l l  the Southern S ta te s ,  have en a cted  law* p r o v id in g  

th a t th e re  s h a l l  be no adm ixture o f  r a c e s . * 1  3* 4nd in  s ta te *  

where the C hine*« are  fou n d  in  la rg e  numbers, the p r o h ib it io n  

i*  extended  t o  th em .' Thus in  A rizon a  n e g r o e * , M ongolian* 

and In d ia n s , and t h e ir  d escen d a n ts , a re  p r o h ib it e d  from  I n t e r -$ X •
m arriage w ith  the C aucasian  ra ce .**5 * In C a l i fo r n ia  a l l  

m arriages o f  w h ite  parson s w ith  n egroes or  M ongolian» are 11-
(4 )

l e g a l  arid v o id .  I t  ia in t e r e s t in g  to  n o te  th a t th e  word

"M ongolian* whs not added to  the s ta tu te  u n t i l  1905, when the 

Japanese iran igra tion  was ca u s in g  p u b lic  oornrent. The e im ila r  

Montana Law a p p lie s  t o  a parson  o f  whole o r  p a rt  n egro b lo o d , 

and to  a C hinese or Japanese p o r s o n . ' 1 Nevada in c lu d es  p e r ­

sona o f  b la c k , brown, y e llo w  or  ro d  ra ce  w ith in  the p r o h ib i -  
I fi )t io n j  the Law o f  Oregon a p p lio s  t o  n e g ro e s , C h in ese , or

to  doe i-âe -vn >.*•«> /ft*  / -.v •. > - >, v i;.:v>  ' ->v-- $-t* §#?;* *. ’

( 1 )  A f r i c a n  Law h e v le w . 
P o l i t i c a l  S c ie n ce , Hevlew,

XLIII (1909), 364; £2)lBft&S- 
, XVI (1933), Ko. 4, 640.

s o c i a l  aryj

(0 )  fo u r te e n  S ta te s  p r o h ib it  In term a rria g e  between the w h ite  
and th e  C hinese o r  M ongolian r a c e ;  A r izo n a , C a l i f o r n ia ,  
G e o r g ia , Id a h o , M is s is e ip p i ,  M is s o u r i, Montana, N ebraska, Ne­
va d a , O regon, South D akota, Utah, V ir g in ia  and Wyoming. c f .  
May, Marriage Law» and Da d s  Ions In  the U nited s ta te *  ( 1 9 2 9 ) .

(3) 9 3837, C iv il  Code, 1913. (4) |  60. C iv il  Code, 1906.

( 5 )  • 5700, K evleed  Code, 1901

( 3 )  mr $ m  v .  - , m

(6 )  t  6514 , h ev ia ed  Laws,
1912-1919.
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p erson s bav in #  o n e - fo u r th  o f  the p r o h ib ite d  b lood* Utah 

» im p ly  In c lu d es  n eg roes  and .Mongollane . 2̂ ^

The s ta tu te s  nave been a s s a i le d  on the ground th at th ey

v io la t e d  the f i r s t  A r t i c l e  o f  the F e d e ra l C o n s t itu t io n  f o r ­

b id d in g  any S ta te  t o  pass lava  Im p airing  th e  o b l ig a t io n  o f  

c o n t r a c t ,  and a l s o  th e  F ou rteen th  Amendment, gu aran tee in g  

eq u a l p r iv i le g e s  arid Im m unities to  the e i t l s e n s .  But the 

C ourts had upheld e o r t a ln  m isce g e n a tio n  le v a  aa c o n s t i t u t i o n ­

a l . * ^  The> ru led  th a t the p r o h ib i t io n  d id  n o t  con tra v en e  

the F ourteen th  Amendment, because th a t Amendment d id  not p ro ­

h i b i t  the making o f  r a c e  o r  c o lo u r  the c o n s t i tu e n t  o f  an 

o f f e n c e  i f  i t  d id  n ot lead  to  d is c r im in a t io n .* * ^  The Court 

d e c la r e d  that "m arriage la  n ot a mere c o n t r a c t  but a s o c ia l  

and dom estic  I n s t i t u t i o n ,  upon w hich are founded a l l  a o c le t y  

and o r d e r ."  T h e re fo re  i t  m ight be re g u la te d  and c o n t r o l le d  

by  the s o v e r e ig n  power f o r  the good  o f  the s t a t e . * 5J The 

Supreme C ourt o f  the U nited S ta te s  had a l s o  been c a l l e d  upon 

t o  d e c id e  o n  the s ta tu te  o f  Alabama, p r o h ib it in g  m isce g e n a tio n  

o f  w h ite  persons w ith  n egroes o r  persons o f  n egro d e s c e n t ,  and

(1 )  I 9721, Laws, 1920.

(2 )  | 2967, Compiled Laws, 1917.

<33 )  A r iz o n a , K irby v . jL lj& I (1 9 2 2 ), 24 A r ia .  9* O regon, IjLS& 
o f  PaflUiLt (1 9 2 1 ), 101 O re. 393) « i s s o u r i ,  £fcatg v . 

Jackson (1 8 9 3 ), 8 I- l a s .  175. C f. May, o p . c i t « . 47 , 238, 3 8 6 1

(4 ) E l l i s  v .  S ta te  (1 8 6 6 ) , 42 A la .  525 .

(3 )  Preen v .  £tatg . ( 1 8 7 7 ) ,  58 A la . 19o



was s a t i s f i e d  th a t th e re  was no d is c r im in a t io n  a g a in s t  e i t h e r  

r a c e . ^  But how f a r  the p r o h ib i t io n  may be found n ot in ­

c o n s is t e n t  w ith  th e  r ig h t s  o f  r e s id e n t  a l ie n s  under the m ost­

fa v o u r e d -n a t io n  t r e a t y  has n ot been  d is p o s e d  o f .  The un­

equ al d i s t r ib u t i o n  o f  the sex es  among the C hinese is  g iv in g  

r i s e  t o  a s e r io u s  s o c i a l  problem  which Is a g gra vated  by the 

en forcem en t o f  the 1924 A c t ,  by w hich n a t iv e -b o r n  c i t i z e n s  

a re  no lo n g e r  a llow ed  to  b r in g  t h e ir  C hinese w iv e s , m arried 

a f t e r  24 Hay, 1924, in t o  th e  U nited S t a t e s .  1

(1) paoe v . Alabama (1 8 B 2 ), 106 U .S. 5 8 3 .
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Chapter XXXI.
** * — *

CANADA

101 . C hinese and the A c q u is i t io n  o f  Grown Lana in  B r i ­

t i s h  C olum bia. "  Under the common lew r u le ,  an a l i e n  was n o t  

a llo w e d  to  own r e a l  p r o p e r ty . The p r o h ib i t io n  had l t a  o r ig in  

in  th e  fe u d a l system , hut was r e la x e d  from  time to  tim e u n t i l  

in  1870 i t  was f i n a l l y  en a cted  in  the N a tu r a lis a t io n  A et o f  

th a t  year th a t r e a l  and p e rso n a l p ro p e r ty  o f  e v ery  d e s c r ip t io n  

«a y  he tak en , a c q u ir e d , h e ld  and d isp o s e d  o f  by an a l i e n  as 

by a n a tu ra l-b o rn  B r i t i s h  s u b je c t .  The p r o v is io n  i s  r e ta in e d  

In  the B r i t i s h  N a t io n a l ity  and S ta tu s o f  A lie n s  a o t ,  w hich was 

ad op ted  by  the Dominion In 1914 . in  the Canadian p ro v in ce s  

th e re  is  g e n e r a lly  no law im posin g  d i s a b i l i t i e s  on a l ie n s  as 

reg a rd s  ow nersh ip  o f  la n d .

e x c e p t io n  must be made o f  B r i t i s h  C olum bia, w h ich  p r e -
( i } , fiWtv MwtaJt

v en ted  C hinese persons from  a c q u ir in g  Crown land in  the p ro -
fi.T'bt' hC’ii ~:-:i %%%&%* HSri. '< ?'■*& * %r*

v in e s .  The Land A ct o f  1884 p ro v id e d  th at i t  s h a l l  be un-
fit-.tinsS4 irft'S' wraasid. X8T!i * ettfeltied  A#-* to  AwiSfid tfcMSf

la w fu l fo r  a cortral as lo n e r  o r  any o th e r  p erson  t o  g ra n t a p r e -
■i \ 4-h*' * -*» 4* '** 4 ?< < -v- fe'$p*§|% 4 aa 1 i * 2

em ption  on any Crown la n d , or s e l l  any p o r t io n  t h e r e o f  t o  any

C h in e se . Any gran t c o n tra ry  t o  the A ct s h a l l  be v o id  and

o f  no e f f e c t .  The term "C h in ese*  was t o  in c lu d e  any p erson
. . .

of th e  Chinese r a c e ;  th e r e fo r e  a C hinese c i t i z e n  o f  the p r o -
(jfc j XV; 4* ISS’lNiiSd'^ **■ ¡2:0'
v in e s  c o u ld  n o t  do what i s  n o t  p r o h ib it e d  in  the ca se  o f  a l ie n s



o th e r  than C h in ese . ■ffben the A ot was s e n t  t o  th e  Dominion 

Government f o r  a p p r o v a l, the m in is te r  e n te r ta in e d  a d ou ct  

w hether or n ot the A c t , which a p p lie d  o n ly  t o  a p o r t io n  and 

n ot to  the whole o f  the p o p u la tio n  o f  the p r o v in c e , was c o n ­

s t i t u t i o n a l .  3u t he thought that t h is  was a q u e s t io n  w h ich , 

i f  i t  a r o s e ,  o o u ld  be most c o n v e n ie n t ly  d e a lt  w ith  b y  the 

C o u rts , and recoaraended i t s  a l lo w a n c e .(1 )  But when B r i t ia h  

Colum bia en a cted  in  1899 the P is co  M ining Amendment A c t ,  p r o -  

h l b l t l n g  any persons o th e r  than B r it ia h  s u b je c t s  from  h avin g  

any r ig h t  or in t e r e a t  in  any o f  th e  m ining p r o p e r t ie s ,  the 

Dom inion Government d is a llo w e d  the A c t ,  c o n s id e r in g  th a t  i t  

was c o n tr a r y  to  the Union C o l l i e r y  c a s e ,  and th at the p ro ­

v i n c i a l  l e g i s la t u r e  oou ld  n ot make e x c e p t io n a l  p r o v is io n s  

a f f e c t i n g  the r ig h t s  and p r iv i l e g e s  o f  a l ie n s . • -

*31 & v $>22ts? &£ O b 6 % .* *
10 2 . The D is fra n ch isem en t o f  the C hinese in  B r i t i s h

Columbia and Saskatchew an.' ' ' '

( i )  provincial E lections

The f i r s t  A ot o f  B r i t i s h  Columbia d en y in g  the v o te  t o  

the C hinese was passed  in 1879, e n t i t l e d  "an A ct t o  Amend the 

Qualification and R e g is t r a t io n  o f  V o ters  A c t ,  1 8 7 1 " j the 

A ttos n oy -C on era l o f  Canada how ever recommended i t s  r e s e r v a t io n  1 2

(1 )  H od gin s, o p . c l t . .  1 8 67 -189 5 , 1094.

(2 )  I » * * «» 1 8 99 -190 0 , 120.



on the ground that a , 13 of the Act precluded the exercise of  

the e le cto ra l franchise in respect o f the le g is la t iv e  Aasembly 

by Chinese and Indians. He was of the opinion that th is was 

In contravention o f the instructions furnished to Governors 

o f C olonies, and o f s .  91(24) 0f  the C onstitution  A c t .a )

A ssen t was given, however, fo r  the reason  thnt s .  92 had c o n ­

ferred  upon each  province the righ t to le g is la te  as to i t .  

fran ch ise . The Provincial E lectio n . A ct, 1897, o f B r lt i .h  

Columbia, d l .e n t i t l ln g  a C hin e.e , Japanese or Indian, whether 

naturalised or n ot, from having his name placed on the re g iste r

of voters or to vote s t  any election, was upheld toy the Privy
(2  ) . . ,s, ... • * 

Council. It  a lso  ruled that the p rovin cial le g isla tu re

had, under s .  92 (1 ) of the B r itish  Worth America A ct, the

power to  regulate the e le c to r a l law and to decide who should

vote a t  the e le c tio n  of members to serve in  the provincial

A.setribly.

When Act C. 17 of 1904, consolidatin g and amending pre­

vious laws and denying Chinese the r it f it  to vote ss aforemen­

tioned was tent fo r  approval, the M inister would have recom­

mended i t s  disallowance had i t  not been fo r  the fs e t  that the 

provisions were merely re-enaotments of s im ila r  p rovision , 

which had been standing in the B ritish  Columbia E lection  Act

449.

(1 )  HOdglh*. OP» P i t . ,  1867-1896, 1011-1012.
•'$ i k  **■ ..*> t  %  ̂  *as 4 ysrtf 9 2? * t

(2 ) see aupra, • 6 7 (1 1 ) .
i%) ft. § ? .  !»***•** at&t «  s* * » * ** • *ü- # v *■
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f o r  a number o f  y e a r s . ^  Ha adm itted  that a l e g i s la t u r e  

m i# it  d e f in e  the l o c a l  f r a n c h is e ,  hut the Dominion Government 

ought n o t  t o  approve the p o l i c y  o f  a l e g i s la t u r e  w ith h o ld in g  

from  n a tu r a lis e d  B r it is h , s u b je o te ,  m ere ly  becau se  o f  t h e ir  ra ce  

o r  n a t u r a l is a t io n ,  r ig h t s  o r  p r iv i l e g e s  c o n fe r r e d  g e n e r a lly  on 

n a tu r a l-b o m  B r i t i s h  s u b je c t s  o f  the same c l a s s .  He appre­

hended that P arliam en t, h a v in g  e x c lu s iv e  a u th o r ity  w ith  reg a rd  

t o  n a tu r a l is a t io n  and a l i e n s ,  had the r ig h t  to  d e c la r e  what 

th e  o f f s e t  o f  n a t u r a l is a t io n  shou ld  b e .  L o ca l l e g i s l a t i o n  

in te n d in g  t o  i n t e r f e r e ,  or h av in g  th e  e f f e c t  o f  in t e r f e r in g ,  

w ith  the apparent p o l i c y  o f  P arliam ent in  the e x e r c is e  o f  i t s  

powers w ith  regard  t o  any s u b je c t ,  m igh t, even i f  I t  o o u ld  be 

h e ld  ln tr a  v ir e s  the l e g i s l a t u r e ,  be p r o p e r ly  d is a llo w e d  by 

th e  D om inion. He t h e r e fo r e  urged r e c o n s id e r a t io n  by th e  p r o ­

v in c e  and amendment o f  the A ct t o  remove th e  o b je c t io n a b le  

c la u s e s .

The P r o v in c ia l  E le c t io n  A c t ,  r e v is e d  as 0 .  67 o f  1924, r e ­

ta in s  the same p r o v is io n s .  An Amendment (C . 21 ) was on ly  e f ­

f e c t e d  in  1951 e x c e p t in g  "any Japanese who se rv e d  in  the Navy 

M ilita r y  or  A ir  f o r c e s  o f  Canada in  th e  Oreat War 1914-1918” 

from  the d l s q u a l i f l c a t i o n .  By u s in g  the " v o t e r s ' l i s t "  as a 

b a s is  o f  q u a l i f i c a t i o n ,  B r i t i s h  s u b je c t s  o f  C hinese ra ce  a re  

a l s o  ex c lu d ed  from  membership o f  the p r o v in c ia l  l e g i s l a t u r e / 8 *

!

1

(1 )  H odgins, OP. P i t , .  1904-19Q 6. 129, 150.

(2 )  s ,  27, R ev ised  S ta tu te s ,  B r i t i s h  Colum bia, 1924, e .  45.



from  nom ination  fo p  m u n icip a l o f f i c e , ^  from  nom ination  a t  

an e l e c t i o n  o f  S ch o o l T r u s t e e s , ^  and from  Jury S e r v ic e .

S a s k a t c h e w a n  d is f r a n c h is e d  Chinos© in  1 9 0 8 .  C. 4  o f  th© 

R e v ise d  S ta tu te s , 1 9 3 0 ,  p ro v id e s  in  terms t h a t  persons o f  

Chinene ra ce  are  n o t  e n t i t l e d  to  be r e g is t e r e d  a s  v o t e r s ,  and 

s h a l l  n ot v o t e .

( i i )  M unicipal E le c t io n s

Under s .  9 2 (8 )  o f  the B r i t i s h  fiiorth Am erica A c t ,  the 

r ig h t  t o  v o te  in  m u n icip a l e le c t i o n s  i s  r o g u la te d  by p r o v in ­

c i a l  l e g i s l a t i o n ,  and in  th is  ca s e  t o o ,  a l l  B r i t i s h  s u b je c t s  

o f  the Chinos© r a c e  a re  e x c lu d e d  in  B r i t i s h  C olum bia. Th© 

M u n icip a l A ct o f  1881*4  ̂ p ro v id e d  th a t no Chinaman, Japanese 

o r  Indian  sh ou ld  be e n t i t l e d  t o  v o te  a t  any m u n icip a l e l e c ­

t i o n .  The Vancouver C o rp o ra t io n  A c t ,  1900 , c o n ta in e d  the 

same s t i p u l a t i o n s .  I t  was thought th a t the es ta b lish m e n t o f  

taut i c i p a l  c o r p o r a t io n s  was e n t i r e l y  a m atter o f  l o c a l  c o n c e rn , 

and th a t the jasthod o f  c o n s t i t u t in g  a m u n icip a l c o u n c i l  o r  

the d e te rm in a tio n  o f  th e  m u n icip a l f r a n c h is e  w ere n o t  a u b je c ta  

f o r  r e v ie w  b y  the Dom inion O ovornnent. The M in is te r  a p p re ­

hended th a t  the w ith h o ld in g  o f  the fr a n c h is e  in  any m u n ic i­

p a l i t y  from  any c la s s  o f  B r i t i s h  s u b je c t s  would n ot be made

(1 )  g „  42 , R ev ised  S ta tu te s ,  B r i t i s h  C olum bia, 1924, C. 7 5 .

(2 )  s .  3 7 , C . 22 6 .

(3 )  S . 4 ,  0* 123 .

(4 )  R e v ise d  S ta tu te s ,  B r i t i s h  C olum bia, 1924, c .  7 5 .



th » ground f o r  in te r fe r e n c e  in the in te r n a l  a f f a i r »  o f  the 

ooimrunlty by th« Dominion Governm ent. ^  ^

(1 1 1 ) Dominion E le c t io n s
'■•/'Mr Mo. ** yz .'j4 r -$.#£ or:$ V; \\ f,i < -v'. i *.i$ X■ * v . ^ 1

The r ig h t  to  v o te  f o r  a member o f  P arliam ent Is not an 

o rd in a ry  o i v l l  r i g h t .  I t  i s  h i s t o r i c a l l y  a s ta tu to r y  p r i v i ­

le g e  and f a l l a  w ith in  the c a te g o r y  o f  e l e c t o r a l  r ig h t s  in  

Canada, and so  la  n ot a p r o v in c ia l  r i g h t . ^  The Chineae 

s u b je c t  ia n e v e rth e le s s  e x c lu d e d  from  v o t in g  f o r  and s i t t i n g  

aa a member o f  P arliam ent in  th e  p ro v in ce s  which d i s q u a l i f y  

him from  v o t in g  in  p r o v in c ia l  e l e c t i o n s .  For under s .  41 o f  

the C o n s t itu t io n  A c t ,  i t  is  p ro v id e d  th a t  u n t i l  parliam en t 

o th erw ise  p r o v id e s , a l l  lawa in  f o r c e  In the px-ovincea r e l a ­

t i v e  t o  the q u a l i f i c a t io n s  and d i s q u a l i f i c a t i o n s  o f  persons 

t o  be e le c t e d  as memtera o f  the l e g i s l a t i v e  assem bly o f  the 

p r o v in c e s ,  the v o te r s  a t  e l e c t i o n s  o f  such  members, e t c . ,  

s h a l l  ap p ly  t o  e l e c t i o n  o f  me »risers t o  se rv e  in  the House o f  

Conrnons f o r  the same p r o v in c e s . The Dominion E le c t io n s  A c t , 

1927 , then  s t ip u la t e s  th a t  persons who by the laws o f  any 

p r o v in ce  in  Canada are  d i s q u a l i f i e d  from  v o t in g  f o r  a member 

o f  the l e g i s l a t i v e  assem bly , s h a l l  n o t be q u a l i f i e d  t o  v o te  

f o r  a member o f  P arliam ent in  such  p r o v in c e . Exemptions have 

been  made, how ever, f o r  any p erson  who has serv ed  In tho

4 6 8 .

(1 )  H odgins, o p . c l t . ,  189G-190O. 157 . 

( 8 )  i b i d . .  1 8 67 -189 6 . 681 .
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m i l i t a r y ,  n u v a l  o r  a i r  f o r c e *  o f  C a n a d a  d u r i n g  t h e  W o r l d  W a r .  
T h e r e  Is n o  r a c i a l  d  l a  q u a l i f i c a t i o n  o f  c a n d i d a t e s  f o r  e l e c t i o n  
t o  t h e  H o u s e  o f  C o m m o n s . * 1 *  As r e g a r d s  t h o  q u a l i f i c a t i o n s  o f  

a  S e n a t o r ,  t h e r e  I s  a l s o  n o  l e g a l  d i s a b i l i t y  o n  r a c i a l  ground*
t •i'W }’ t • Wr* .«*-•# 4 ¡* ft v .. .. v,

from  e l i g i b i l i t y  f o r  appointm ent under a . 23 or the B r i t i s h  

North America A o t .

f*

zn

414-

(1 )  s e c t io n *  3 8 , 3 9 , R e v ise d  S ta tu te *  o f  Canada, 1927 , c. 63 .
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C hapter XXXII.

AUSTRALIA

10 3 . The Lend Lews o f  the S t a t e s . »  The B r it i s h  Na­

tion a lity  A ct com p rises  a s p e c ia l  section  on th e  c a p a c ity  o f  

a l ie n s  as to  ow nership o f  p r o p e r ty , which was p u rp o se ly  l e f t  

out when Australia adopted  its  g e n e ra l prov is ion * ; in  1920.

The Law o f  the Commonwealth is  n ot in  g e n e ra l con cern ed  w ith  

p r o p r ie t a r y  r ig h t s .  V ariou s r e s t r i c t i o n s  h a v e , how ever, been 

im posed by d i f f e r e n t  S ta te s  w ith  the o b je c t  o f  b a rr in g  Chineae 

or  o th e r  A s ia t ic  persons from  a c q u ir in g  any in t e r e s t  in  landed 

p r o p e r ty .  T h e y  c o n s t i t u t e  e i t h e r  d is c r im in a t io n  eo  nomine 

by  « p a c i f y in g  th ose  persona who are  fo r b id d e n  to  own la n d , o r  

v i r t u a l ,  b y  r e q u ir in g  as a p r e r e q u is i t e  to  lan d  h o ld in g  the 

p a rs in g  o f  a d i c t a t i o n  t e s t  in  some f o r e ig n  language or n a tu ­

r a l i s a t i o n ,  f o r  w hich A s ia t ic s  were l e g a l l y  i n e l i g i b l e .  But 

i t  i s  n ecessa ry  t o  p o in t  ou t th a t  th ese  d i s a b i l i t i e s  exten d  o n ly  

t o  a l ie n s  o f  the C hinese or A s ia t ic  r a c e ,  and do n o t  a f f e c t  

B r i t i s h  s u b je c t s ,  e i t h e r  n a tu r a lis e d  or n a tu r a l-b o r n , o f  th a t  

r a c e ;  a lth ou gh  o th e r  a l ie n s  a re  a cco rd e d  f u l l  c a p a c i t y .  The 

o n ly  S ta te s  in  A u s tr a lia  w h ich  gran t a l i e n s ,  or  ra th e r  the 

A s i a t i c s ,  f u l l  p r o p r ie ta r y  r l ^ i t a  a re  V lc t o r i i i1  ̂ and Tasm ania!8 )

(1 )  £ .  3 , The supreme C ourt A c t ,  1918 .

(2J The A lie n s  A e t , 1913.



Under tho Land A c t , 1010-1931 , o f  Q ueensland, no a l ie n  

who has n o t  f i r s t  o b ta in e d  a c e r t i f i c a t e  th a t  he is  a o le  to  

read  and v /r ito  from  d i c t a t io n  words in  su ch  language as the 

m in is te r  i o r  ’j*n<*8 "^ y  d i r e c t ,  is  p erm itted  to  a p p ly  f o r  o r  

h o ld  any s e l e c t i o n .  And i f  an a l i e n  acqu ire®  a s e l e c t i o n  o r  

any in te r e s t  th e r e in  tu t  does not beoorae n a tu r a lis e d  w ith in
-*i - « ■» tr .1 U n t  v- •*'*' K\* . « y. * V ¥• A st'v'jl af i). \ {" \l*L. ! he *1 . • , ;

f i v e  y e a r s , a l l  h la I n t e r e s t  In  su ch  s e l e c t i o n  la  f o r f e i t e d .  

Hor can  he a cq u ire  the le a s e  o f  any p a r c e l  o f  land  e x ce e d in g  

f i v e  a cre s  In e x te n t  I f  he haa n o t  f i r s t  pasted  a d i c t a t io n  

t e a t . (8 )  The M ining A c t ,  189P -1930, o f  the ear*  s t a t e  a la o  

d i s q u a l i f i e s  on a l ie n  who by l in e a g e  be lon ga  to  any o f  the 

A s i a t i c ,  A fr ic a n , o r  P o ly n esia n  ra ce s  from  b e in g  e i t h e r  a 

p u rch a ser  ( s .  88 ) or a le a s e e  ( 8 . 6 9 ) or  a m ortgagee (a. 90) 

o f  a m in e r 's  hom estead . And o n ly  a p erson  who has ob ta in ed  

a c e r t i f i c a t e  o f  p a es in g  th e  d i c t a t i o n  t e s t  Is q u a l i f i e d  to  

a p p ly  f o r  o r  h o ld  a petro leum  perm it o r  l e a s e .

In Hew South l a l e s  an a l ie n  oannot a cq u ire  landed  p ro ­

p e r ty  u n le ss  he has r e s id e d  in  th e  S ta te  f o r  one year and, a t  

tho time o f  a p p l i c a t io n ,  he lo d g e *  a d e c la r a t io n  o f  in te n t io n  

t o  become n a tu r a lis e d  w ith in  f i s *  y e a r s .

(1 )  ? .  5 9 (1 )b , Land A c t , 19 13-1931 .
£4*fc<r>rn e l s e  dXs<jvva.ii

(2 )  g ,  34 , Leases to  A lie n s  a s s t r i o t i o n  A o t , 1912.
t %£¥■■+' v 2 *w,v„ -afr" ’r* ¿̂ C.» f#» * -2 A

( 3 )  S .  1 0 ( v ) ,  Petroleum  A c t ,  1 9 2 3 - 1 9 2 7 .

(* )  s# 2 4 1 (1 ), Crown Lands A ct, 1913-1927.



In South A u s t r a l ia ,  persons o f  A s ia t ic  ra ce  n ot be in g  

B r i t i s h  s u b je c t s  a re  d i s q u a l i f i e d  from  h o ld in g  le a se s  o f  lands 

in  i r r ig a t i o n  a re a s . A cco rd in g  t o  th e  l i n i n g  A c t , 1903,

o f  the i»orth em  T e r r i t o r y ,  no m ining le a s e  may be granted to  

an A s ia t ic  a l i e n ,  and no su ch  A s ia t ic  a l i e n  s h a l l  h e r e a fte r  

be e n t i t l e d  to  a cq u ire  o r  h o ld  any such m ining leas©  or  any 

in t e r e s t  (a . SO)* A eatern  A u s tr a lia  im poses no r e s t r i c t i o n  

in  i t s  Land A ct on the h o ld in g  o f land by a l i e n s .  But under 

i t s  ii in ln g  A ct , 1904, an A s ia t i c  c o u ld  n o t  h o ld  a m ining l e a s e .

, ' r r f  1 i tu t  Jon >* s v n who ha# <>} a c q u ire e  at r i g h t  tie v o te
104 . The D e p r iv a t io n  o f  P o l l t l o a l  ^ u f fr a g a . -

( i )  The s t a t e  Lava

The s u b je c t  o f  e l e c t o r a l  fr a n c h is e  o f  the S ta tes  snd
_ . v •• r- , ... , » *, — a J. *«, U

e l i g i b i l i t y  f o r  » « « h e r s h ip  o f  th e  S ta te  Assem bly la w h o lly  

governed  b y  S ta te  la w s . Queeneland en a cted  in  1885 th a t 

a b o r ig in a l  n a t iv e s  o f  A u s t r a lia , In d ia , China or  the South 

Sea Ialunds sh ou ld  n o t  v o te  as fr e e h o ld e r s  a t  P arliam entary 

e l e c t i o n s .  The E le c t io n s  Amendment A c t ,  1905, o f  the earae 

S ta te  fu r th e r  p ro v id e d  th a t no a b o r ig in a l  n a t iv e  o f  A u s t r a l ia ,  

A s ia ,  A fr ic a  or  the Is la n d s  o f  the P a c i f i c  ehou ld  be e n t i t l e d  

t o  have h is  name p la ce d  on on e l e o t l o n  r o l l .  The E le c t o r a l  

A c t ,  1 9 0 ? -1 9 2 1 , o f  w estern  A u s tr a lia  a la o  d i s q u a l i f i e s  e v e ry  

p erson  from  b e in g  e n r o l le d  ae an e l e c t o r  o r ,  i f  e n r o l l e d ,  from

( D  3* 10 , i r r i g a t i o n  and R ecla im ed Lands A e t , 1914 .



voting a t  any election, who is an aboriginal native of A sia  

or a parson of the half-blood. A part front the two latter  

«states, Chinese subjects a re  not deprived o f  the State s u f -

fra g e U )

( i i ;  The Commonwealth K lee t o r a l  A c t , 1918-1929

The Commonwealth s u f fr a g e  is  s im ila r ly  n ot a con com ita n t 

r ig h t  o f  c i t i z e n s h i p .  B r i t i s h  s u b je c t s  o f  C hinese o r ig in ,  

i f  n o t e n t i t le d  to  v o te  f o r  a member o f  a S ta te  Assem bly, ara 

d i s q u a l i f i e d  in  Commonwealth e l e c t i o n s .  Under s .  41 o f  the 

C o n s t i t u t io n ,  any person  who has or a cq u ire s  a r ig h t  t o  v o te  

a t  e le c t i o n s  f o r  the more numerous House o f  P arliam ent o f  a 

S ta te  s h a l l  n o t , w h ile  the r ig h t  c o n t in u e s , be p reven ted  by 

any law o f  the Commonwealth from  v o t in g  a t e l e c t i o n s  f o r  e i t h e r  

House o f  Parliam ent o f  the F e d e ra t io n . The E le c t o r a l  Law, 

1918 -1929 , r e p e a l in g  the F ran ch ise  A ct o f  19o2 , p e n a lis e s  the 

a b o r ig in a l  n a t iv e  o f  A u s t r a l ia ,  A s ia , A f r ic a  o r  the is la n d s  

o f  the p a c i f i c ,  who are  n o t  e n t i t l e d  t o  v o te  a t any Senate 

e l e c t i o n  or  House o f  R e p re se n ta t iv e s  e l e c t i o n  u n less  s o  en - 

t i t l e d  under the C o n s t it u t io n . s in c e  a C hinese is  n o t  q u a l i ­

f i e d  t o  v o te  a t  S ta te  e l e c t i o n s  In Queensland and flies te rn  

A u s tr a lia »  ho does n o t  p osse ss  the Conmonwealth s u f fr a g e  in  

tn ose  s ta te s *  Nor is  he e l i g i b l e  t o  become a member o f  the 

p a r lia m e n t, one o f  the qua I l f  l o s t  Iona f o r  membership b e in g

(1 )  c f *  A ustralian  Year Book. 1901-1919, 938, 939 , 946, 947.
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th a t  the candidate must ue an e l e o t o r  e n t i t l e d  t o  v o te  a t  the
■w

e l e c t i o n  o f  members o f  the House or q u a l i f i e d  t o  become such  

an e l e c t o r .  ^  Tilt» d i s q u a l i f i c a t i o n  on r a c i a l  grounda in  

the cane o f  tho n a t iv e  o f  B r it ia h  Ind ia  la  removed by an Hot 

(K o. 20 ) o f  1925 o f  the Commonwealth.

I t  has been d e c id e d  th a t an a b o r ig in a l  o f  A aia la  n ot 

e n t i t l e d  t o  v o te  under the E le c to r a l  Act o f  W estern A u s t r a l i a ,  

even though e n r o l l e d ,  and can n ot on th a t  ground p lead  th a t ha 

ie  e n t i t l e d  by a . 41 o f  the c o n s t i t u t io n  t o  have h i t  name 

p la c e d  on the Commonwealth r o l l .  I t  i s  a l s o  s e t t l e d  th a t 

Japanese persons born  in  Japan must be t r e a te d  as a b o r ig in a l
(2 )

n a t iv e s  o f  Japan or  o f  A s ia  o r  o f  the Is la n d s  o f  the p a c i f i c .

One Muramata came to  A u s tra lia  In 1895, was n a tu r a lis e d  in  

V ic to r ia  in  1899, and had r e s id e d  in  W estern A u s tra lia  s in c e  

19 00 . He was p la ced  on the e l e c t o r a l  r o l l  f o r  the l e g i s l a ­

t i v e  assem bly in  May, 1922 , and a p p lie d  t o  be  e n r o l le d  on the 

Commonwealth r o l l ,  r e ly in g  on a . 41 o f  the c o n s t i t u t i o n .  I t  

was con tended  th a t h e  was n o t  an a b o r ig in a l  n a t iv e  o f  Japan 

and th a t  by  n a t u r a l is a t io n  In V ic t o r ia  he was n a tu r a lis e d  f o r  

the purposes o f  the Commonwealth ard e n t i t l e d  t o  a l l  p o l i t i c ­

a l  and o th e r  r ig h t s  o f  a n s tu r a l-b o r n  B r i t ia h  s u b je c t .  But 

the C ourt in te r p r e te d  the word " a b o r ig in a l ” as meaning an 1 2

(1 )  s e c t i o n s  I f  and 5 4 , The C o n F t l tu t io n  A c t ,  1900 .

(2 )  yuramata v .  Contmonwealth a ie o t o r a l  O f f i c e r A . ) (1 9 2 5 ) ,
32 G .L .K . 500 .



a b o r ig in a l in h a b ita n t o f  any land «a d i « t i n t a i shed on ly  from  

the subsequent European c o l o n i s t s .  Tho f a c t  th a t th e re  was 

a ra ce  In h a b it in g  Japan b e fo re  the p resen t Japaneo* cam©, 

w ou ld  n o t  preven t the p ro se n t Japanese from  te in g  the a b o r i ­

g in a ls  o f  Japan In  c o n t r a d is t in c t io n  to  the European# and 

Am ericans who s o t t l e d  in  Japan in  and a f t e r  the n in e te e n th  

c e n tu r y . F urtherm ore, th e  Court h e ld , Muramats had n ot e s ­

ta b l is h e d  that he had a r ig h t  t o  v o te  f o r  the l e g i s l a t i v e  

assem bly  and th e r e fo r e  lie c o u ld  n ot c la im  Commonwealth e n r o l ­

ment by v ir tu e  o f  a . 4 1 . The Commonwealth E le c t o r a l  A ct d id  

n o t  adm it an a b o r ig in a l  n a t iv e  o f  A sia  t o  v o te  unloaa he was 

e n t i t l e d  under th at s e c t i o n ,  and tho a p p e lla n t  c o u ld  n o t  

prove th a t he «as  a o  e n t i t l e d .

The E le c to r a l  A c t , 1927, o f  Hew Zea land on ly  d i s q u a l i ­

f i e s  a l ie n s  from  b e in g  r e g is t e r e d  aa v o t e r s ,  and p erson s who 

a re  d i s q u a l i f i e d  as e l e c t o r s  s h a l l  n o t  be e le c t e d  ae members 

o f  P a r lia m e n t.* 1 * in  the m atter o f  l o c a l  governm ent, an 

a l i e n  may be r e g is t e r e d ,  i f  q u a l i f i e d ,  nn an e l e c t o r  or  r a te  

p a y e r , and may v o te  at an e l e e t i o n ,  but in n ot e l i g i b l e  to  

be e le c t e d  o r  a p p o in ted  ns »  member o f  » l o c a l  fo v e r n ln g  body  1 2

(1 )  S e c t io n s  IP and 5 9 (1 ) ,  A ct j jo ,  44, 1997.

(2 )  g .  1 7 (4 ) ,  L ooa l E le c t lo n a  A c t , 1926 .



105. T h e  a l x o d  ¿ ¿ a r r l a ^ e s of  the e a r ly  Chinese 

s e t t l e r s  i n  A u s t r a l i a ,  fo w  brou gh t w i t h  them t h e i r  w o m e n - f o lk .  

The h e a r t h  o l’ women o f  th e ir  own r a c e  in d u c e d  th em  t o  mate 

■ w ith  E u r o p e a n  f o m a lo a  W hen r a c i a l  a n i m o s i t y  c o u l d  bo overcom e. 

T h e r e  io  no l e g a l  b a n  a g a i n s t  m i s c o r o n a t i o n ,  a n d  a B i l l  in -
,s \ s \ .  * * f t  111 v- t.?*  f  i** '  f*  » ••fe Vr '% *  •*> * *nj ra  > • iy+rM *  • ■*’ •• / i At

trod u cad  in  1910 to  p r o h ib i t  m arriages betw oen Europeans and 

A sia tic s  wc3 dropped beca u se  public f e e l i n g  was n o t  in  fa v o u r

o f  t ie  l e g i s l a t i o n ( 1 ) Only in  Samoa, mandated t e r r i t o r y  o f

h'ov; Z ea la n d , C hinese under c o n t r a c t  f o r  manual o r  d om estic  

s e r v ic e  ure p r o h ib ite d  from  m arrying Samoan women.(g )  a 

b rea ch  o f  the Law is  p u n ish ab le  by a f i n e  o r  im prisonm ent.

The r e a s o n  f o r  t h is  la y  in  t h e  tem porary natu re o f  the s ta y  

o f  the C h in ese , who must le a v e  th e  is la n d  on the te rm in a tio n  

o f  t h e ir  c o n t r a c t .  The e n a c t m e n t  was a l s o  s a id  t o  have been 

p r o m p t e d  by the d e s ir o  to  p r e s e r v e  the r a c ia l  p u r i t y  o f  a f i n e  

n a t iv e  ra ce  w hich has been e n tru s te d  t o  th e  ca re  o f  Sew Z ea lan d  

by  the L e a g u e  o f  h â t i o n s .

to*****?

inhi- ; ry.!̂ i i

(1 ) jç# j.th, Responsible Qovernment In the Dominions (1 9 8 8 ), I I ,
81T .

(g )  s .  300 , The Samoa A c t , 1981 .

(3 ) H a ll, QP» l 1 *
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106« The A n t i -A s ia t i c  Land Laws . -  In  Cap® p rov in oe  

and in  N a ta l, A a la t io  e n jo y  the anno r ig h ts  and p r iv i le g e s  

in  reg a rd  t o  ow nersh ip  o f  land  aa E u r o p e a n s .^  But the 

land  system  o f  the T ran svaa l la  com p rised  In a a e r ie s  o f  very  

c o m p lic a te d  l e g i s l a t i v e  a c t a .  Lav 3 o f  1885 p r o h ib it e d  ’’ p e r -
| % i

eons b e lo n g in g  to  any o f  th e  a b o r ig in a l  raooa  o f  A s ia ” from  

b e in g  owners o f  landed  p ro p e r ty  in  the R e p u b lic . By an Amend­

ment in  1886, r ig h t s  were c o n fe r r e d  upon A s ia t ic s  to  own land 

" o n ly  in  the s t r e e t s ,  wards and lo c a t io n s  w hich th e  oovernm ent 

s h a l l  f o r  s a n ita r y  purposes p o in t  ou t to  them f o r  h a b i t a t i o n , ” 

The Law was n o t  r e t r o s p e c t i v e ,  bu t in  i t s  s t r i c t  a p p l ic a t io n  

an A s ia t ic  c o u ld  not even  in h e r it  any r ig h t s  in  f i x e d  p ro p e r ­

t y ^ 2 ) To remedy th is  g r ie v a n c e , the Law was amended In 

1907 (H o. 2 ) ,  w hereby any f i x e d  p r o p e r ty  a cq u ire d  by an A s ia ­

t i c  b e fo r e  the talcing e f f e c t  o f  Law 3 and r e g is t e r e d  in  the 

name o f  euch A s ia t i c  may be tra n sm itte d  by him t o  a n oth er  

A s ia t i c  by testam entary  o r  o th e r  in h e r it a n c e . In the co u rse  

o f  t im e , A s la t lo s  were a llo w e d  to  own f i x e d  pi*operty o u ts id e  

lo c a t io n s  through  a European nom inee o r  t r u s t e e  in  whose name

(1 )  c f .  R eport o f  the A e ia t lo  in q u iry  Com m ission. 1921 , 5 1 .

(2 )  Amod*s E xecutor v .  t£PE_af_JJftada (1 9 0 6 ) , T .S . 9 0 . -y*



the land  was t r a n s fe r r e d  and r e g is t e r e d .  The p r a c t ic e  had 

alw ays taken th e  form  o f  p a ss in g  a m ortgage bond , by the Euro­

pean t r u s t e e ,  on the p r o p e r ty  to  the f u l l  amount o f  th e  pu r­

ch ase  p r ic e , w ith ou t In te r e s t , In fa v o u r  o f  the A s ia t ic  p u rch a ser 

and g iv in g  him an u n r e s t r ic t e d  power o f  a t to rn e y  to  d e a l w ith  

the p r o p e r ty . ^  Such a p r iv a te  agreem ent b y  a ¿uropean to  

h o ld  land on b e h a lf  o f  an A s ia t i c  and t o  g iv e  the l a t t e r  tho 

b e n e f i t  o f  the lan d  was h e ld  n ot to  be a c o n tr a v e n t io n  o f  the 

L a w . ^  But the p r o p e r ty , h av in g  been r e g is t e r e d  In the name 

o f  a European p e rso n , c o u ld  n o t  be tra n sm itted  t h e r e a ft e r  t o  

an A s ia t i c  l e g a t e e . '  1 T h is system  o f  I n d ir e c t  ow nership o f  

la n d  became common In a p lt o  o f  the r i s k  in v o lv e d  th a t in  the 

ea se  o f  the t r u s te e  b e in g  d e c la r e d  in s o lv e n t ,  th e  p ro p e rty  

r e g is t e r e d  in  h is  name c o u ld  be c la im ed  by  h is  c r e d i t o r s  as an 

a s s e t  o f  h is  e s ta te »

By the G old Law o f  1898. the term "o o lo u r e d  p e rso n ” was 

d e f in e d  e x p r e s s ly  s o  as to  in c lu d e  C h in ese , who w ere p laoed  

under v a r io u s  d i s a b i l i t i e s  w ith  regard  t o  the d ig g in g  f o r  and 

d e a lin g  in  p re c io u s  m e ta ls . But a . 92 o f  the Law. p r o h i b i t ­

in g  any but w h ite  person s from  b e in g  h o ld e rs  o f  atanda gran ted  

th e re u n d e r , was co n stru e d  as n ot p r e v e n t in g  c o lo u r e d  p erson s  1 * 3

(1 )  Rep o r t  o f  the A s ia t ic  In q u iry  Com m ission, 1921, 6 .

(2 }  Khamlasa v .  Mohomed (1 9 1 3 ) , T .P .D . 597 .

( 3 )  p o lak  v . R e g is t ra r  o f  Deeds (1 9 0 7 ) , T .5 .  1084.
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from  a c q u ir in g  and e x o r c i s in g  le a s e h o ld  r ig h t s  over  such  s t a n d s ^  

"Because I t  does n ot say th a t a w h ite man s h a l l  not l e t  h is  stand 

t o  a c o lo u r e d  p erson , nor does i t  say  th a t  no c o lo u re d  person  

s h a l l  occu p y  a s ta n d ” . The Law was then r e p la ce d  by A c t  35 o f  

1908 , under which the h o ld e r  o f  a stand s h a l l  n ot t r a n s fe r  o r  

s u b l e t  any p o r t io n  to  a co lo u re d  p erson  nor perm it any such p e r -
ln  i  #t;| ■ 4 . , ‘ ' t* ' £ .. i  I  W

son  o th e r  than a bona f i d e  se rv a n t to  r e s id e  on or  occupy such 

stan d  ( s .  130 )»  C olou red  persons a re  n o t  a llo w e d  to  r e s id e  on 

p roc la im ed  la n d  in  the m ining d i s t r i c t  o f  W itw atersrand e x ce p t  

in  b a sa a rs  and lo c a t io n s  (a .  1 3 1 ) .  The s e c t io n s  ap p ly  to  any 

tow nsh ips p rocla im ed  under A ct 34 o f  1908 . But any r ig h t s  a c -  

q u ire d  w ith  r e s p e c t  t o  stands in s id e  and o u ts id e  tow nships p r io r  

to  the passage o f  that Law were sa feg u a rd ed  (a . 7 7 ) .  And such 

r ig h t s  were c o n s tru e d  to  imply n o t  on ly  th ose  r ig h ts  c re a te d  by  

the p re v io u s  s t a t u t e s ,  but a l l  the common law r ig h t s  w hich the 

owner o f  such a 3tand had as reg a rd s  the l e t t i n g  o f  the p ro p e rty  

t o  c o lo u r e d  p e rso n a , e t e . ^  When a p erson  once had the r ig h t  

t o  l e t  the stand a cq u ire d  under a p r io r  Oold Law, he would c o n ­

t in u e  to  e n jo y  such  r ig h t  and o th e rs  w ould a ls o  have the r ig h t  

t o  make use o f  th a t  l e a s e .  T h e re fo re  such  atand co u ld  be l e t  

t o  and o cou p led  by c o lo u r e d  p erson s  f o r  r e s id e n t ia l  p u rp oses» 

the i*® s t r i c t  ion s  o f  s e c t io n s  130 and 131 o f  the A ct b e in g  n o t  

a p p l ic a b le  t o  such sta n d . 1 1 2 3

(1 )  ichotas and C o. v .  Col o n i a l  T rea su rer  (1 9 0 9 ) , T .S . 180 .

(2) R. v. Tam blln (1011), T.P.D. 772.
(3) v. Chong Sam (1915), T.P.D. 396.



107 . The P e r s o n a lity  o f  A s la t lo  Com panies. -  The p a ss in g  

o f  the Company A ot in  1909 le d  A s ia t ic s  to  form  them selves In to  

e number o f  lim ite d  l i a b i l i t y  com panies in  th e  name o f  w hich 

they purchased lan d s and r e g is t e r e d  them w ith  th e  Deeds O f f i c e .  

I t  was o b v io u s ly  an e v a s io n  o f  the Law, but was d e c la r e d  le g a l  

In  the oaee o f  R eynolds v .  C o th u ise n . ^1  ̂ The c o u r t  r u le d  th a t  

the p r o v is io n s  o f  th e  Law oou ld  n o t  op e ra te  a g a in s t  a p r iv a te  

l im it e d  l i a b i l i t y  company a lth ou g h  such  company c o n s is t e d  e n ­

t i r e l y  o f  C hinese s h a r e h o ld e r s . The company is  n o t  a Chinaman, 

su bm itted  the C o u rt , and the c o n te n t io n  th a t a c o r p o r a t io n  i s  a 

p erson  q u ite  d i s t i n c t  from  the members o f  th e  c o r p o r a t io n  and 

th a t  the n a t io n a l i t y  o f  the c o r p o r a to r s  is  i r r e le v a n t ,  r ig h t ly  

p r e v a i le d .  The d e o ls lo n  w as, how ever, la t e r  m o d ifie d  to  a 

g r e a t  e x t e n t ,  f o r  in  an oth er o a se  where c o lo u r e d  em ployees o f  

an A s ia t i c  company were h e ld  n ot e n t i t l e d  t o  ocoupy a stand 

le a s e d  t o  i t  by an A s ia t i c  p e r s o n , the Court b e in g  o f  the 

o p in io n  that a company c o u ld  n o t  b e  l e g a l l y  form ed t o  con o lu d e  

a c o n t r a c t  in t o  w hich  ita  in d iv id u a l  members w ere by  s ta tu te  

fo r b id d e n  to  e n t e r .  The o c c u p a t io n  by a company the sh a re ­

h o ld e r s  o f  w hich w ere a l l  A s ia t i c «  was in  frandom  le g la  a t  an 

i l l e g a l  d e v ic e  t o  c ircu m ven t the l « w .* 1 2  ̂ on the o th e r  hand,

It was also decided that, assuming that an Asiatic company oould

( 1 )  (1 9 1 6 ) , tf.L .D . 10 3 .

(2 )  Madrassa v .  Johannesburg M unicipa l C o u n cil (1 9 1 9 ) , a .D . 439.

:-■



own land, It could not Itse lf occupy the premises. "For a 

company“ , declared the Court, "is  purely e legal conception}

It has no physical existence , hut exists only in contempla­

tion of law, so that i t  Is Incapable of being physically pre­

sent at any time." In a previous c a s e ^  It had been settled

that a coloured salesman in charge of a shop on a stand on be­

half of a European master, was not the “occupant", but that 

the master «as the real occupant who, being a white person, was 

entitled to occupy the premises. How, In this present case, 

the alleged occupant was a limited company which could not In 

fact Itse lf  occupy premises} the Asiatics were therefore the 

actual occupants, and such occupation was I lle g a l.

The d e o ls lo n  was a ff ir m e d  by the P rivy  C o u n o i l /2  ̂ which 

h e ld  th a t the words " t o  occu p y" w ere t o  mean " t o  be p h y s ic a l ly  

p re s e n t  f o r  a s u b s ta n t ia l  p e r io d  o f  t im e " , and were n o t  t o  

mean to  have le g a l  p o s s e s s io n  In a t e c h n ic a l  s e n s e . C onse­

q u e n t ly , i f  the owner o f  a sta n d  l e t  i t  t o  a l im ite d  company, 

w hose A s ia t ic  manager and em ployees c a r r ie d  on bu sin ess  th e r e , 

the enactm ent was I n fr in g e d . The p o in t  was l ik e w is e  c l a r i ­

f i e d  In  an e a r l i e r  c a s e ^  by  In n ee , C .J . ,  sp eak in g  o f  the 

l e g a l  poreona o f  a company: "Talcing th e  ca se  o f  a company w ith  1 2 3

(1 )  Abelatan v .  I.odew ljk  and Ho Chong (1 9 1 7 ), W .D.D. 124.

(2 )  (1 9 2 2 ) A .C . 600 .

(3 )  padoo Ltd, v .  jtru geradorp  K u n lo lp a l C o u n cil (1 9 2 0 ) , A .D ., 
wt 558»



466.

European shareholder» owning a Krugerndorp stand and allowing 

an Asiatic employee to reside upon i t .  As a mere legal per­

son, it  would be unable physically to oocupy anything, and 

the occupation would be by the Asiatic and therefore ille g a l. 

But i f  the same members formed a partnership Instead of a com­

pany, they would be the occupants, and the residence of their 

Asiatic servant upon the stand would be perfeetly le g a l."

The r ig h t  o f  an A s ia t i c  company in  the T ransvaa l to  own

f i x e d  p ro p e r ty  was a t  l a s t  con firm ed  b y  the A p p e lla te  C ou rt,#
w h ich  h o ld  in  1920 th a t the p r o v is io n s  o f  Law 3 o f  1685 and 

Act 35 o f  1908 d id  n ot ap p ly  to  j o i n t  s to c k  com panies, even 

though t h e ir  s to r e s  were h e ld  by A s ia t ic s  or  c o lo u r e d  p erson a ,
w

and th a t the t ra n s fe r  to  the company o f  any land w a s  not in 

fraudem  le g la  . ^  The T r ia l  C o u rt , a f t e r  c o n s id e r in g  the h i s ­

t o r y  and p o l i c y  o f  th e  R e p u b lic  at regard s the r e la t io n s  b e ­

tween the w hite and c o lo u r e d  r a c e s ,  reach ed  the c o n c lu s io n  th at 

the o b je o t  o f  the Law was t o  p reven t the c o n t r o l  o f  land by 

A s ia t i c s  o r  o o lo u re d  p a rso n s . a company co u ld  own land a p a rt 

from  i t s  members, but c o u ld  n ot o o n t r o l  i t .  The Law th e r e ­

f o r e  im p lie d ly  p r o h ib it e d  A s ia t i c s  from  fo rm in g  them selves in to  

a c o r p o r a t io n  in  o rd e r  to  o o n t r o l  f i x e d  p r o p e r ty . Dadoo L td . 

«as m a n ife s t ly  form ed to  a c q u ir e  what Dadoo p e r s o n a lly  co u ld  

n o t  h o ld ;  the t r a n s fa r  to  I t  was an attem pt t o  do I n d i r e c t ly  

what th e  law w ould  n o t  t o le r a t e  d i r e c t l y ,  and t h e r e fo r e  was 1

.

i

(1 ) Dadoo Ltd, v , Krugersdorp municipal Counoll (1 9 2 0 ), A.D. 530



v o id  ( per 3 e 9 a e la , J . ) .  The supreme c o u r t ,  r e v e r s in g  the d e ­

c i s i o n ,  in tim ated  that a Judge had a u th o r ity  to  I n t e r p r e t ,  but 

n o t  to  l e g i s l a t e ,  and ho c o u ld  not do v i l e r c e  t o  the language 

o f  the law by p la c in g  upon i t  a moaning o f  which i t  v a i  n ot 

re a so n a b ly  oap ab le  in  o r d e r  to  g iv e  a f f e e t  t o  what he m l# it 

th in k  t o  bo the p o l i c y  o r  o b je c t  o f  a p a r t ic u la r  m easure. 

Solom on, J .A . ,  remarked that the l e g i s l a t u r e ,  having d e l ib e r ­

a t e ly  stop p ed  a t  d e c la r in g  A s ia t ic «  in oa p a b lo  o f  owning la n d , 

d id  n ot in ten d  to  d i s q u a l i f y  them from  e x o r c i s in g  any c o n t r o l  

o v e r  such p r o p e r ty . F u rth er , the land  was not owned by the 

A s ia t i c  sh a reh o ld ers  but toy the company, which c o u ld  in  no 

se n se  toe d e s c r ib e d  ns an A s ia t i c .  The C o u rt , a f t e r  rev iew in g  

the nature o f  the d o c t r in e  o f  in fraudam  l e g i t , ag a in  con c lu d ed  

th a t a t r a n s a c t io n  wa» in  fraudem  lc g la  when i t  was d e l ib e r a t e ­

l y  d is g u is e d  so  os to  esca p e  the p r o v is io n s  o f  the la w , and 

f e l l  in  tru th  w ith in  th ese  p re v ia  lo n e . in  the p re se n t  c a s e , 

th t land was c o n t r o l l e d ,  n o t  owned, toy Padoo and t h e r e fo r e  was 

n o t  t ra n s fe r re d  in  fr a u d s «  le g  I s . The s t a t u t e ,  p r o h ib it in g  

ow n ersh ip  o f  land by A s ia t i c s ,  had not t h e r e fo r e  been c o n t r a ­

v e n e d . The C ourt thus a ffirm e d  the p r in c ip le  d e c id e d  lr. 

R e y n o ld s ’ ease  th a t a company, toeing m erely  an a b s t r a c t io n  o f
X «* '4 Iw.. v ij. *  '■£>£! **%.* aS «2 *  t  « * * *  t»1#e f t * * -  % a

la w , an a r t i f i c i a l  p erson  « o p e r a te  and d i s t i n c t  from  the p e r ­

s o n a l i t y  o f  i t s  s h a r e h o ld e r s , c o u ld  n o t  n a tu r a lly  be th e  su b ­

j e c t  o f  r a c i a l  r e s t r i c t i o n .

That h o ld s  g o o d , how ever, o n ly  in  r e s p o o t  o f  such  p ro p e r ­

ty  a cq u ired  b y  com panies b e fo r e  1 May, 1919, f o r  toy A ct 37 o f

4 67 .



th a t  y ea r  the o r o v ls lo n s  o f  Law 3 p r o h ib it in g  the ow nership 

o f  land  by c o lo u r e d  p erson s  T ore made a p p lic a b le  to  com panies 

in  w h ich  A s ia t ic  persona have a c o n t r o l l i n g  in t e r e s t .  Any 

such  company which had a cq u ired  f i x e d  p ro p e r ty  s in c e  that date  

iaust d is p o s e  th e r e o f  w ith in  two y e a r s . The e x p re ss io n  " a c ­

q u ir e d "  is  h e ld  t o  r e f e r  to  the a c q u is i t i o n  o f  dominium In 

f i x e d  p ro p e rty  and n o t  t o  the a c q u is i t io n  o f  a more r ig h t  to 

o la im  dominium. Any p r o p e r ty , t h e r e fo r e ,  w h ich  had been pur­

ch a sed  by an A s ia t ic  company b e fo re  1 U&y,  1919, but o f  which 

t r a n s fe r  was o n ly  passed  to  th e  company a f t e r  th at da te  (1 
June 3 0 J, was s u b je c t  t o  the s ta tu to r y  p r o h ib i t io n  a lth ou gh  

the A ct d id  not con » in t o  o p e ra t io n  u n t i l  3 J u ly , 1 9 1 9 .^  The 

A ct  a l s o  p r o h ib it s  the r e g is t r a t io n  o f  a m ortgage o v er  f ix e d  

p r o p e r ty  In fa v ou r  o f  an A s ia t ic  person  o th e rw ise  than as s e ­

c u r i t y  f o r  a lo a n  o r  in vestm en t.
i -i£ tivu ***»&* •i-jo* z t 1 no tad* Svrltas who.

1 0 8 . The L egal S itu a t io n  w ith  regard  t o  Ownership o f  

Land b e fo re  1932: R e c a p it u la t io n . -  The p o s i t io n  may be sum­

m arised  th u s . In the p ro v in ce  o u ts id e  p u b lic  d ig g in g s  an 

A sia t ic  person  c o u ld  n o t  own f i x e d  p ro p e r ty  e i t h e r  d i r e c t l y  or  

i n d i r e c t l y ,  l . e . . through nominal t r u s te e s  o r  l im it e d  l i a b i l i t y  

com p an ies, s x o e p t  In  bazaars and l o c a t i o n s .  But he c o u ld  

a c q u ir e  le a s e h o ld  r ig h t s .  As reg a rd s  p la ce s  in s id e  p u b lic  1

(1 )  T r a n g J [ a g J _ « v .  S p rin gs  M u n ic ip a lity  (1 9 2 2 ) , 
A.O.  33 7 .



d ig g in g s  p rocla im ed  under the Gold Law and the Townships A ct 

o f  1903, he c o u ld  n ot own f ix e d  p r o p a r ty , in c lu d in g  sta n d » in ­

s id e  and ou ta id a  tow nahipa, d i r e c t l y  or  I n d i r e c t l y ,  e x ce p t  in 

su ch  lo c a t io n s  as the Government m ight a s s ig n  to  him f o r  r e s i ­

d e n ce . But he c o u ld  co n t in u e  t o  a c q u ir e  le a s e »  w ith  rea p eo t 

to  stands o u ts id e  townahipa which had been g ra n ted  under the 

m in ing laws p r io r  to  1903, but n ot a f t e r  the Law o f  1908 had 

oome in to  f o r c e .  The r ig h t s  a cq u ired  w ith  r e s p e c t  to  stands 

in s id e  and o u ts id e  tow nships p r io r  to  tho passage o f  the Law 

o f  1908 are sa fe g u a rd e d . F a r th e r , f i x e d  p r o p e r ty  a cq u ire d  by 

A s ia t i c  com panies b o fo r s  1 May, 1919, are  a ls o  p r o t e c t e d .

I t  may be n o te d , as a p o in t  o f  in t e r e s t ,  th a t the r e ­

s t r i c t i o n s  are  not c o n fin e d  t o  C h in ese , and a re  a c t u a l ly  aimed 

a t  th e  In d ia n s . The term ’ persona b e lo n g in g  t o  one o f  the 

n atiw e ra ce s  o f  A sia* (Law 3 o f  1885) is  con stru ed  as a p p ly in g  

t o  c o lo u r e d  natiw e raoea and do^e not in c lu d e  S yria n s  who, 

though n a t iv e s  o f  A s ia , hawe been h e ld  t o  b e lon g  t o  a w hite 

r a ce  and ca p a b le  th e r e fo r e  o f  ow ning f i x e d  p ro p e r ty  in  the 

T r a n s v a a l . I n  a l a t e r  c a s e (i5) the p r o h ib it io n  was h e ld  

a p p l i c a b le  t o  Cape M alays, and a c c o r d in g ly  the p r o v is io n s  o f  

A ct 37 o f  1919 a p p ly  t o  a company in w hloh Cape Malays have a

( D  C f. h e o o r t  o f  the A s ia t ic  In q u iry  C om m ission. 1981, 84 .

(2 )  Oandur v . Hand Township h e g ls t r a r  (1 9 1 3 ) ,  a .D . 25 0 .

(3 )  T ran svaa l Arcade L td , v .  Hand.Tow nship R e g is t r a r  (1 9 2 3 ) , 
A .D . 442 .
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c o n t r o l l i n g  in t e r o a t .  Tho C ourt fu r t h e r  d e c la r e d  that the 

e x p r e s e io n  em brace» a l l  o o lo u r e d  ra ce s  o f  A rabia  and the k a la y  

p e n in su la , as w e ll  as In d ian  la b o u r e r s . Nor c o u ld  the la rg e  

and im portant s e c t io n s  o f  A s ia t i c s ,  such ms the Japanese, have 

been  in ten d ed  t o  be o m it te d .

A lthough  the Law o f  1919 p r o h ib it s  m ortgages o f  f ix e d  

p r o p e r ty  in  fa v ou r  o f  A s i a t i c » ,  an agreem ent «h ereu n d er  a 

European in  whose name c e r t a in  land i s  r e g is t e r e d  undertakes 

to  h o ld  such  land In t r u s t  f o r  c e r t a in  A s ia t ic s  is  h e ld  to  be 

le g a l  and e n f o r c e a b l e . ^  Share» o f  land com panies h e ld  by 

A s ia t i c »  a re  a l s o  r e g is t e r e d  in  the names o f  E uropeans. I t  

has a la o  been h e ld  that the r e s t r i c t i v e  c o n d it io n  to  which the 

owner o f  a tow nship stan d  la  s u b je c t ,  th a t  no c o lo u r e d  p e r ­

son s o th e r  than se rv a n t»  w i l l  be a llo w e d  to  occu py  the l o t ,  

p u rp orted  to  p r o h ib it  h a b itu a l p h y s ic a l  p resen ce  or p h y s ic a l  

p resen ce  f o r  a s u b s t a n t ia l  p e r io d  o f  t im e , and th a t the e x ­

c e p t io n  in  fa v o u r  o f  se rv a n ts  r e fe r s  to  se rv a n ts  o f  a d om estic  

o r  m enial kind and dooa n o t  in o lu d e  c le r k s  and managers o f  a 

b u s i n e s s . T h e  a u th o r ity  o f  M adrassa 's  e a s e * 3 ) i s  t h e r e ­

f o r e  f o l lo w e d .  P ln a l ly ,  t o  e n fo r c e  the p r o h ib it io n  co n ta in e d  

in  s .  130 o f  A ct 36 o f  1908 r e g a r d in g  tho ow n ersh ip  o r  o c cu ­

p a t io n  o f  stan d s by  o o lo u re d  p e rso n s , a m u n ic ip a l ity  owning 1

(1 )  ffoja v. Polnk (1 9 2 7 ), W .L .D . 3 2 .

( 2 )  f»CPth-KSBtern  D ig t r le t -A t s o c la t lP P  v .  Norwood Land c o . 
(1 9 2 8 ) ,  W .L.D . 142.

(3 )  see  su p ra , i .W t f .



s fcanda in  n to-vnahip la  he Id to  have a lo c u s  s ta n d i In j u d lc io  

to  c la im  the In te rv e n t io n  o f  th e  C ourt a ea in a t  an A s ia t ic  la n d ­

h o l d e r . {1 ;

109 . Tho_Laml Tenure A c t . 1932. -  The remnants or the 

p r o p r ie ta r y  r ig h t s  o f  A s ia t ic s  have been la r g e l y  a b rog a ted  by 

the T ransvaal A s ia t ic  Land Tenure A ct o f  1932 w hich en a cts  

e la b o r a t e  p r o v is io n s  t o  provorit the a c q u is i t io n  o f  o r  c o n t r o l  

o v e r  Land by an A s ia t lo  e i t h e r  d i r e o t l y  o r  i n d i r e c t l y .  A l­

though they  are  s a id  n o t  to  in fr in g e  any v e s te d  r i g h t s ,  c e r ­

t a in ly  they have c u r t a i l e d  many r ig h ts  p o sse sse d  by an A s ia t io .  

The term A s ia t ic  f now means any Turk and any member o f  a ra ce  

or t r ib e  whose n a tio n a l home Is  in  A s ia , but s h a l l  n o t  in ­

c lu d e  any member o f  the Jewish or  S yrian  r a ce  or a person  b e ­

lo n g in g  to  the ra ce  known as the Cap© k a la y s . a new s e c t io n  

131A is  in s e r te d  in  the Law o f  1908 by w hich the M in is te r  o f  

the I n t e r io r  la  empowered t o  is s u e  a c e r t i f i c a t e  w hich w i l l  

w ithdraw  any land from  the p r o v is io n s  o f  s s .  130 and 131 o f  

th a t  A c t ,  in  o r d e r  to  l e g a l i s e  the p r e v io u s ly  un law fu l o c c u ­

p a tio n  o f  p roc la im ed  land  by o o lo u r e d  p e rso n s . They a re  f o r ­

bidden  t o  occu p y  any land w hich has cea sed  t o  be a p u b lic  

d ig g in g  s in c e  1 May, 1930, and any number o f  p ie c e s  o f  land 

in  a tow nship in  e x ce ss  o f  th e  number o f  p io e e a  on w hioh they 1

(1 )  h oode p oort-M a ra is  burg Town C ou n cil v .  H astorn  P ro p e r t ie s  
L t d .  (1 9 3 3 ), A.D. 87 .■g ? .«. —



la w fu l ly  r e s id e d  or  w hich they la w fu l ly  o ccu p ie d  on th a t  d a ta , 

s h a l l  n o t be exempt from  the s a id  s e c t i o n s ,  a lth ou g h  they nay 

co n tin u e  to  r e s id e  on o r  occupy the land where they were un­

la w fu l ly  r e s id in g  o r  o ccu p y in g  on 1 May, 1930, u n t i l  30 A p r i l ,  

1935.

The e x p re ss io n  " f i x e d  p ro p e r ty "  s h a l l  now mean any r e a l 

r ig h t  In immovable p ro p e r ty  In the p ro v in ce  o u ts id e  an area 

a ss ig n e d  f o r  the o c cu p a t io n  o f  As la  t i e r ,  o th e r  than a m ortgage 

bond n ot e x ce e d in g  o n e -h a l f  o f  th e  va lu e  o f  su ch  p r o p e r ty , and 

s h a l l  in c lu d e  any le a s e  o f  immovable p ro p e rty  f o r  a p e r io d  o f  

ten  years  or lo n g e r . Any such  f ix e d  p ro p e r ty  h e ld  on b e h a lf  

o f  or r e g is t e r e d  in  favou r o f  any A s ia t i c  o r  A s ia t ic  company 

In any deods r e g i s t r y ,  w h ich  th ey  are debarred  from  h o ld in g , 

a f t e r  1 Mayf 1930, s h a l l  bacon© the p ro p e r ty  o f  the S ta te .

«1 o pharos o f  a la n d -h o ld in g  company s h a l l  be h e ld  by or p led ged  

t o  an A s ia t ic  o r  A s ia t i c  company or  any person  on b e h a lf  o f  

them a f t e r  1 May, 1932, e x ce p t  that an A s ia t i c  may I n h e r it  

them from  a la w fu l A s ia t ic  s h a r e h o ld e r .

’K ith  a view  t o  a v o id in g  f r i c t i o n  w ith  o th e r  governm ents, 

th e  M in is te r  o f  the in t e r io r  may issu e  c e r t i f i c a t e s  o f  exemp­

t io n  t o  any A s ia t i c  or c o lo u r e d  person  who Is a co n s u la r  

o f f i c e r  o r  p u b lic  agent o f  any s t a t e  o r  a s e rv a n t  w ork ing 

under or  in  c o n ju n c t io n  w ith  such  o f f i c e r ,  e t c . ,  and thereupon  

the p r o h ib it io n  w ith  r e s p e c t  to  r e s id e n c e  o r  o c cu p a t io n  or any 
len d  s h a l l  n o t a p p ly . su ch  persons may a ls o  a c q u ir e  owner­

s h ip  o f  or  an I n t e r e s t  in  any land f o r  th e  purpose» o f  t h e ir
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o f f i c e  o r  r e s id e n ce  w ith  the co n se n t  In  w r it in g  o f  the m in is te r  

o f  the 'in t e r io r .

11 0 . The S U ffra g e . -

( i )  The P rov in ces

By Letters Patent o f  the T ransvaal* *  ̂ and the Orange Free 

S t a t e ,* 2 * which s e t  up the system  known as respon sib le  govern ­

ment in  the provinces, the fr a n c h is e  Is c o n fin e d  s o l e ly  to  

European o r  w hite B r i t i s h  s u b je c t s .  They were mere r e -e n a c t ­

ion  ts o f  the Orondwet o f  the Boor Republics w hich c o n fe r r e d  

"Burgher r i o t s ’1 on s h ite  p erson s on ly  and denounced e q u a li t y  

betw een  co lo u re d  p eop le  and th e  white in h a b ita n ts  e i t h e r  in  

Church or S t a t e ,  I t  was d e c id e d  in  the T ran svaa l th a t the

word ’’w h ite 1 as used In the M unicipal E le c t io n s  O rdin an ce, 1903, 

was s u b s t a n t ia l ly  e q u iv a le n t  t o  "w h o lly  o f  European d e s c e n t " .

The C ourt would c o n s id e r  h is  p e rs o n a l appearance in  d e c id in g
: . 2 ,r ' if V  • '• 1 0 ^  Cl . V  : 1 "■ V  it  ■ V  - J O f

w hether an a p p lic a n t  was a w h ite  p e rso n . When ho seemed to

be o f  c o lo u r e d  b lo o d , the onus o f  p r o v in g  th at he was w h o lly
(4 s

o f  European d e s ce n t  r e s te d  upon the a p p l i c a n t . '  1 2 3 4

(1 ) Letters P a ten t, 6 December, 1906, a s .  9 and 10 .

(2 )  L e t* «™  P a te n t, 5 Juno, 1907, a s .  9 and 10 .

( 3 )  S y b c r s ,  g g l f i c t  , P f g w n t i i  U l u a t r a t j i p K  f ) 9 u j h« . c y » l n a n  H i s t o r y .  1 7 9 5 - 1 9 1 0  M  x *  ) .  2 8 6 .  3 6 4 .
0 foil® J/X*OC3 w ii “ ** <* w \ j LB J £ j ♦

(4 )  3 warts v .  P r e to r ia  Town C ou n cil (1 9 0 5 ) ,  T .S . 62 1 .
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(jape Prov ince  a ccord s  to  its c i t i z e n s  b o th  p a r l ia m en ta ry  

and m unic ipa l  f r a n c h i s e .  I t  p r o v id e s  under the Union a c t  o f  

1909 that no e l e c t o r a l  law a f f e c t i n g  c o l o u r e d  v o te r s  s h a l l  pass 

the Parliament e x ce p t  by a vo te  o f  t w o - t h i r d s  o f  the t o t a l  

number o f  members o f  bo th  Houses • But the r e c e n t  tendency i s  

not  in  favour o f  the c o l o u r e d  in h a b i t a n t s .  By Act  13 o f  1930» 

which extended  the s u f f r a g e  to women, tho r i g h t  i s  c o n f i n e d  

w h o l ly  to Europeans.

In Natal the c a s e  i s  d i f f e r e n t .  A s i a t i c s  were dep r ived  

o f  the parl iam entary  f r a n c h i s e  in  1896, and another  ord in ance  

in  1924 d i s q u a l i f i e s  them from  v o t i n g  in  m unic ipa l  e l e c t i o n s .  

Tne Charter  o f  N ata l ,  1856, had o r i g i n a l l y  c o n f e r r e d  upon 

e v ery  man over  the age o f  21, p o s s e s s in g  or  r e n t i n g  p r o p e r t y  

o f  a c e r t a i n  value and b e i n g  d u ly  r e g i s t e r e d ,  tho r i g h t  to  

v o t o .  This r i g h t  ^as c u r t a i l e d ,  how ever , b y  the Franchise  

A c t ,  13S5, which d i s f r a n c h i s e d  persons  not  b e in g  o f  European 

o r i . ' i n  who were n a t iv e s  or  descendants  in  the male l i n o  o f  

n a t i v e s  o f  c o u n t r ie s  which had n o t  h i t h e r t o  p o sse sse d  e l e c t i v e  

r e p r e s e n t a t i v e  i n s t i t u t i o n s  founded upon the parl iam entary  

f r a n c h i s e .  The A s i a t i c  p e o p l e s , not  having  e n jo y e d  the r e ­

p r e s e n t a t i v e  form o f  government, were t h e r e f o r e  d i s q u a l i f i e d  

from b e in g  r e g i s t e r e d  as v o t e r s ,  excep t  in  v i r t u e  o f  a sa v in g  

c la u s e  by which the p r o v i s i o n  was n o t  to  ap p ly  to  persons  

whose names were r i g h t l y  c o n ta in e d  in any v o t e r s *  r o l l  a t  the 

date  o f  the prom ulgation  o f  t h i s  Aot (23 May, 1 8 9 6 ) .



T h e  q u a l i f i c a t i o n s  o f  v o t e r s  f o r  t h e  m u n i c i p a l  e l e c t i o n s  
w e r e  d e f i n e d  by t h e  T o w n s h i p s  A c t ,  1881, i .  7 o f  w h i c h  p r o v i d e d  
t h a t  t h o  L o c a l  B o a r d  s h a l l  p r e p u r ©  a  t o w n  r o l l  a n d  s h a l l  e n t e r  
t h e  n a m e s  o f  a l l  m a l e  p e r a o n s  p o s s e s s i n g  w i t h i n  t h ®  t o w n s h i p  
" a ”  q u a l i f i c a t i o n  e n t i t l i n g  t h e m  t o  v o t e  f o r  a  m e m b e r  o f  t h e  
l e g i s l a t i v e  c o u n c i l  ( a s  p r o s c r i b e d  b y  t h e  C h a r t e r  o f  N a t a l ) .
I t  was con tended  th at  the p r o v is io n s  o f  the F ra n ch ise  Act sh ou ld  

a p p ly  In the l o c a l  e l e c t i o n s ,  and th a t  A s i a t i c s ,  n o t  B eing  

exem pted from  i t s  o p e r a t io n , were n o t  e n t i t l e d  t o  v o t e .  But 

the C ourt ru le d  th at th© Act o f  1896 a f f o c t e d  o n ly  the p a r l ia -  

m entary f r a n c h is e ,  and th a t a c c o r d in g  to  tho Townships A c t ,

1881, t h e  p o s s o a s i o n  o f  o n e  a n d  n o t  a l l  o f  t h e  q u a l i f i c a t i o n s  
o f  a  p a r l i a m e n t a r y  e l e c t o r  w o u l d  e n t i t l e  a  p e r s o n  t o  v o t e  i n  
a t o w n s h i p .  ^  T h e  q u e s t i o n  b e f o r e  t h e  C o u r t  was t h e  c o n -

s
s t r u c t io n  o f  s . 7 o f  the Law o f  1881 and the a p p l i c a t io n  and 

e f f e c t  o f  o th e r  s t a t u t o r y  enactm ents r e la t in g  to  the p a r l ia ­

m entary f r a n c h is e .  The C ourt wus o f  the view  th a t  the q u a l i ­

f i c a t i o n  f o r  e x e r c is in g  the m u n icip a l fr a n c h is e  in  terms o f  

a . 7 was som eth ing le s s  than i s  n e ce ssa ry  f o r  the p a rliam en tary  

f r a n c h is e ,  and that th e  s e c t io n  was not a f r e c t e d  by a s ta tu te  

w hich  m erely  p r o h ib ite d  v o t in g  a t  p arliam en tary  e l e c t i o n s .

T h e  r e g i s t r a t i o n  o n  a n y  v o t e r s *  r o l l  o n  23 M a y ,  1896, w a s  m a d e  
a  c o n d i t i o n  o f  t h e  r i $ i t  t o  v o t e  a t  a  p a r l i a m e n t a r y  e l e c t i o n  

by the C h a r t e r  o f  1866, m o d i f i e d  a n d  r e s t r i c t e d  as r e g a r d s  t h e  1

(1 )  H offajee v .  f ia to o u rt  L oca l Board (1 9 0 7 ) ,  28 K .L .H . 3 2 1 .



c la s s  to  w hich  A s ia t ic s  belon ged  by  the Act o f  1806. Persona 

might r ig h t ly  c la im  to  be p u t on th e  tow nship  r o l l  under the 

j>w o f  1881 even though they were n o t  r e g is t e r e d  as parliam en ­

ta ry  v o t e r s .

The Court then  proceed ed  to  show th a t the F ra n ch ise  A ct 

o f  1806 had o n ly  the par 1 lamentary fr a n c h is e  in  v iew . I t  s a id  

th a t a t  f i r s t  s ig h t  the words in  s . 2 "n o  p erson s s h a l l  be
* - . .. . . . * , . , | i> ^

q u a l i f i e d  to  have t h e i r  names in s e r te d  in any l l B t  o f  e l e c t o r s  

o r  In any v o t e r 's  r o l l *  were w ide enough to  In clu d e  tow nship 

o r  borough v o t e r s ' r o l l s *  But the s e c t io n  went on " o r  t o  v o te  

as e l e c t o r s  w ith in  the meaning o f  a . 22 o f  the C o n s t itu t io n  

A ct o f  1893, o r  any law r e la t in g  to  the e l e c t i o n  o f  member* o f  

the l e g i s l a t i v e  a ssem b ly " , and th ese  words showed th a t the 

le g i s la t u r e  had In  view on ly  the p arliam en tary  f r a n c h is e .

The m u n icipa l fr a n c h is e  o f  the A s ia t ic s  in  N atal Is  now 

a b rog a ted  by the Borough O rdinance o f  1924, which p ro v id e s  as 

one o f  the n e ce ssa ry  q u a l i f i c a t io n *  f o r  the enrolm ent o f  a 

p erson  as a burgess th a t  ho be " e n t i t l e d  to be r e g is t e r e d  as a 

p a rlia m en ta ry  v o t e r * .  A s i a t i c s ,  having been  d i s q u a l i f i e d  

from  v o t in g  in  the p a rlia m en ta ry  e l e c t i o n  under the A ct o f  

1896, c o u ld  n o t  now v o te  in  th e  b orou g h s . A ca s e  was f i l e d  

t o  t e s t  the v a l i d i t y  o f  the Low. The A p p e lla te  C ourt r u le d  

th a t the O rdinance is  n o t  u l t r a  v i r e s . The p r o v in c ia l  c o u n c i l  

h a v in g  powers under s .  8 5 (6 )  o f  the South A fr ic a  A ct t o  make 

O rdinances in  r e l a t i o n  to  m u n icip a l I n s t i t u t i o n s ,  i t  is  c le a r  

th a t I t  can determ ine the q u a l i f i c a t io n a  o f  th ose  who are en ­

t i t l e d  t o  o x e r c i s e  the m u n icipa l f r a n c h is e  and th a t  I t  can



change th ose  q u a l i f i c a t i o n s  a t  any t im e . The Cour t  c o n s id e r ­

ed  the f a c t  th at the e f f e c t  o f  such  a p r o v is io n  is  to  e x c lu d e  

A s ia t ic s  from  the bu rgess r o l l  and s o  to  d is c r im in a te  betw een 

one ra ce  and an oth er t o  be Im m ateria l. "on ce  granted th at a 

p r o v in c ia l  c o u n c il  may a t  any time a l t e r  the q u a l i f i c a t io n s  

f o r  the m unicipal f r a n c h is e , "  s a id  the C ou rt, "w hich  cann ot 

be d e n ie d , I t  f o l lo w s  th a t i t  may take away the v o te  from 

th o se  who had p r e v io u s ly  been  e n t i t l e d  to  i t . tt^

Asiatic p e rs o n s , n o t  e n t i t l e d  t o  v o te  f o r  the e l e c t i o n  

o f  the p r o v in c ia l  c o u n c i l ,  are  n ot e l i g i b l e  f o r  l t a  m em oerehip. 

For q u a l i f i c a t io n s  o f  members are  those o f  the e l e c t o r s ,  w hich 

in  turn are  those o f  v o te ra  f o r  member* o f  the House o f  Assam­

p ly  o f  the U n io n .^ ^

( i i ) The Union

Under s .  26 o f  the South A fr ic a  A c t , the q u a l i f i c a t io n s  

o f  S en ators  in c lu d e d  the b e in g  a B r i t i s h  s u b je c t  o f  European 

d e s c e n t .  Union n a t io n a ls  o f  A s ia t ic  o r ig in  are  th e r e fo r e  n o t  

e n t i t l e d  t o  s i t  in  the Upper H ouse. Under s .  44 th ey  are 

a ls o  d i s q u a l i f i e d  from  b e in g  members o f  the Lower H ouse. This 

is  th e r e fo r e  a c a p i t i s  d im ln u tlo  in  the ca se  o f  c o lo u r e d  p e r -
, r f i - ,  . X - . s  1+ Jt $»■*** *  *' r *  '£ '■ £  % '.'■?(& t i  j g !P LiL &  1Pi 4  V* ¡SL P. % '**•£* ^  *k If- •% «.

sons o f  the Cape P ro v in ce . The r ig h t  t o  v o te  f o r  the e l e c t i o n  

o f  members o f  the Lower House i s  a g a in  c o n fin e d  by s . 36 to  1

(1 )  Abraham v .  Durban C o r p o ra t io n (1 9 2 7 ) , a .D . 444 .

( 2 ) s e c t io n s  7 0 (2 )  and 7 1 ( 4 ) ,  The Union A c t , 19o9 .



th ose  who are q u a l i f i e d  p r o v in c ia l  parliam en tary  v o te r s  In the 

r e a p e e t iv o  p r o v in c e s . A s ia t ic s  be in g  d is fr a n c h is e d  in  p ro ­

v in c i a l  e l e c t i o n s ,  e x ce p t  in  the Cape, a re  n o t  a llo w e d , e x c e p t  

in  the Cape, to  take p a rt in  the © le c t io n  o f  the member» o f  the 

H ouse.

11 1 , R e s id e n t ia l  S e g re g a t io n  and the Let;a l  p o s it io n  o f  

the A s ia t ic  b a z a a rs . -  Under Low 3 o f  1885, the Government

has the r ig h t  to  d e s ig n a te  '’ c e r t a in  s t r e e t s  wards and lo c a t io n s  

f o r  A s ia t ic s  to  l i v e  i n . "  The p r o v is io n  d oes  n ot a p p ly  to  

th o se  who l i v e  w ith  t h e i r  em p loy ers . A V olksraad  B e a lu lt  o f  

1886 added that the lo c a t io n s  were ass ig n ed  to  the A s ia t ic s  f o r  

h a b it a t io n  and f o r  s a n ita r y  p u rp o se s . I t  was f i r s t  thought 

th a t  A s ia t i c s  shou ld  o a r ry  on t h e ir  trade In the same l o c a l i ­

t i e s  where they r e s id e d , but in  1904 the C ourt d e c id e d  th at 

the s e g r e g a t io n  under Law 3 does n ot a p p ly  to b u s in ess  p l a c e s ^  

The s e g r e g a t io n  o f  r e s i d e n t ia l  q u a r te r s , how ever, has been 

s t r i c t l y  o b s e rv e d . a n o n -A s ia t ic  woman, even though m arried

t o  an A s i a t i c  p e rso n , is  p reven ted  from  x ' e s l d l n g  i n  a  b a t t e r
(2 )s e t  a p a rt  f o r  A s i a t i c s .  {tor s h a l l  a p erson  o th e r  than a

n a t iv e  be p erm itted  t o  r e s id e  o r  tra d e  in  a n a tiv e  l o c a t i o n .  ^ } 

The establishm ent o f  a l o c a t io n  in  p roc la im ed  land f o r  the 1

(1 )  Kotan v . T ransvaal Government (1 9 0 4 ) , T .S . 404,

( 2 )  w h ite  v . P re to r ia  M u n ic ip a lity  (1 9 0 8 ) , T .S . 1128.

( 3 )  sm ith  v .  Oerm lston  M u n ic ip a lity  (1 9 0 8 ) ,  T .S . 840 .



479

r e s id e n c e  o f  A s ia t ic s  re q u ire s  some a f f ir m a t iv e  a c t io n *  Mere 

in a c t io n ,  the n e g le c t  t o  take a tep s  t o  p rev en t c o lo u r e d  p e r -
j

eons from  l i v i n g  upon ground c o n t r o l l e d  by the Oovernmenfc, 

does  n o t  c o n s t i t u t e  such ground a l o c a t i o n .  ^   ̂ On th e  c o n ­

t r a r y ,  a lo c a t io n  onoe s e t  a p a rt  f o r  the use o f  A e ia t le s  ca n ­

n o t  be c lo s e d  by th e  Government. ^  The Supreme C ourt o f  the 

p ro v in ce  ru le d  th a t t*aw 3 o f  1885 m erely  g iv e s  the Government

the r ig h t  to  p o in t  out lo c a t io n s  o r  s t r e e t s  in  w h ich  A s ia t ic s
{ | . . .  1

s h a l l  be  e n t i t le d  to  l i v e .  No power is  e x p r e s s ly  g iv e n  by 

the s ta tu te  to  c l o s e  o r  d ep roo la im  a lo c a t io n  o r  a s t r e e t  once 

p o in te d  o u t . The s ta tu te  i s  a d is a b l in g  measure and n e c e s s i ­

ta te s  a s t r i c t  c o n s t r u c t io n .  "G reat in ju s t i c e  might be worked*, 

r u le d  In n és , C .J . ,  " i f  from  time to  tim e s t r e e t s  o r  lo c a t io n s  

were p o in te d  out to  A s ia t ic s  in  w hieh they m ight l i v e ,  and i f  

on th e  s tre n g th  o f  the p e rm iss io n  to  l i v e  th e r e ,  they e r e c t  

e x p e n s iv e  h o u se s , and were then l i a b l e  to  be  c a l le d  upon a t  

s h o r t  n o t i c e  t o  v a ca te  t h e i r  houses and go e lsew h ere  w ith ou t 

com p en sa tion . Because th ere  is  n o th in g  in the s ta tu te  w hich 

com pels the government to  com p en sa te ."  Solom on, J . ,  a l s o  in ­

d ic a te d  th a t the mere f a c t  th a t no p r o v is io n  is  made f o r  com­

p en sa tion  ra th er  im p lie s  th a t the l e g i s la t u r e  d id  n ot in te n d  

to  c o n fe r  upon the Government the power to  c l o s e  an a rea  w hich 

had boon s e t  a p a rt f o r  the re s id e n ce  o f  A s i a t i c s .

( 1 ) pevoa v .  R. (1 9 0 9 ) , T .S . 814 .

(2 )  Kssop v .  H. (1 9 0 9 ) , T .3 .  480 .



112 . The C ategory  o f  ’’Colo u re d  Person " i n South A f r l o an 

Leg i s l a t i o n . -  A c t in g  upon the p r in c ip le  o f  n o n -r e o o g n it io n  

o f  e q u a l i t y  between c o lo u r e d  persons and w h ite  In h a b ita n ts , 

the p ro v in ce s  have boon s p e c ia l l y  abundant in d is c r im in a t iv e  

m casuren . I t  has been d e c id e d  th a t the word "K le u r lln g e n "  or 

c o lo u r e d  p e rso n s , o c c u r r in g  in  a R e p u b lic  s t a t u t e ,  cann ot be 

Ural tad t o  the n a t iv e s  o r  c o lo u r e d  persons o f  South A fr ic a  

u n less  th a ïe  is  some t ilin g  in  the c o n te x t  w hich shows that the 

t o r n  was used in  that l im ite d  a o n o , ^ ^  And being com pre­

hended in  the c a te g o r y  o f  c o lo u r e d  persons o r  A s i a t i c s ,  C h i­

nese  a re  s u b je c t  to  a number o r  d i s a b i l i t i e s .  Under the 

cu rfew  r e s t r i c t i o n ,  th ey  must n o t  be about the s t r e e t s  u f t e r  

9 p .ra ., and a r e q u e s t  to  be a llo w e d  in  th a  s t r e e t s  a f t e r  th at 

hou r has beon r e f u s e d . '  * The V olkaraad en a cted  that no 

c o lo u r e d  n e rso n , even though ta k in g  a f i r a t - o l a s s  t i c k e t ,  

sh o u ld  t r a v e l  to g e th e r  w ith  w h ite s  in  t r a in s ,  b u t  sh ou ld  be 

c o n fin e d  in  a sep a ra te  and i n f e r i o r  com partm ent. ^ ; The ad­

m in is t r a t io n  is  empowered b y  the R ailw ays A c t ,  1916, o f  the 

Union to make r e g u la t io n s  w ith  r e s p e c t  t o  th e  r e s e r v a t io n  o f  

ra ilw a y  prem ises o r  o f  any ra ilw a y  co a ch  o r  o f  any p o r t io n  

t h e r e o f  f o r  th e  e x c lu s iv e  use o f  persona o f  p a r t ic u la r  r a c e s ,  1

(1 )  R . v .  M cCulloch (1 9 3 0 ) , T .P .O . 3S0.

(2 )  v o l k s r a a d  5oa lu .lt o f  8 June, 1888, taw» o f  the T ra n sv a a l, 
32 7 .

( 3 )  v o l k s r a a d  B e a lu lt  o f  1 4  O cto b e r , 1 8 9 7 ,  i b i d . ,  8 2 2 .



anfl the r e s t r i c t i o n  o f  arvy such  noraon to  the us© o f  tho p r e -  

m lsaa , eoaoh  o r  p o r t io n  th e r e o f  so  r e s e r v e d . ^  Under th©

Town R e g u la t io n s . 1899 , o f  th e  T ra n sv a a l, c o lo u r e d  persons wore 

p r o h ib it e d  f r o *  w alk in g  on s id ew a lk s  o f  the s t r e e t s ,  and A s ia ­

t i c s  were h e ld  to  be c o lo u r e d  p e r s o n a .* 2  ̂ In Bosch v . R . , 

Mason, J . t sa id  th a t tho words " c o lo u r e d  p e rso n ” in  th is  cou n try

c e r t a i n ly  are in ten ded  to  in c lu d e  A s ia t ic s  as w e l l  as n a t iv e s ,
(3 )t o  whore no in t o x i c a t in g  l iq u o r  c o u ld  be s o l d .  VShen a p e r ­

son  was c o n v ic te d  o f  su p p ly in g  l iq u o r  t o  a c o lo u r e d  person  and 

the e v id e n ce  sh w ed  th a t  th e  parson s u p p lie d  was a Chines©, 

th© C ourt h e ld  on a op en l th a t  that- f a c t  J u s t i f ie d  the l n f e r -
(4 >©nee th a t  he was a c o lo u r e d  p e r s o n . A p r o v in c ia l  ord in a n ce

em pow ering a town c o u n c i l  t o  make by -law s to  a p p o in t  sep a ra te  

traineer* f o r  tho use o f  w h ite  persons and o f  c o lo u r e d  persons 

r e s p e c t iv e ly  and r e s t r i c t i n g  the use o f  such  oa rs  t o  such  p e r ­

sons was h e ld  ln tr a  v ir e s  the p r o v in c ia l  c o u n c i l .  Tho f a c t  

th a t no accom m odation hud been p rov id ed  f o r  c o lo u r e d  persons 

was no d e fe n ce  I f  they board ed  a tram r e s e r v e d  f o r  tho use o f

w h ite  p erson a , and they w ere r l jg h t ly  c o n v ic t e d  o f  co n tra v e n in g
, (&) th© b y - la w . 1

(1 )  S . 4 ( 6 ) ,  A ct 22 o f  1916.

(2 )  galugee v . R. ( 1 9 0 3 ) ,  T .S . 13 .

(3 )  (1 9 0 4 ), T .S . 35 .

(4 )  p r p "?  v .  (1 9 0 6 ), T .3 .  64 0 .

( 5 )  p eorge  v . P re to r ia  M u n ic ip a lity  ( 1 9 1 6 ) ,  T . P . D .  S o l .



I t  is  w e l l  s e t t l e d  In South A fr ic a n  Ju rispru den ce  that

the l e g i s l a t i v e  a u th o r ity  c o n fe r r e d  upon the p ro v in ce s  is  an

original a u th o r ity  and that w ith in  the l im it s  imposed they may

m ice laws as f r e e l y  and e f f e c t i v e l y  as the P arliam en t o f  the

U nion. ^  And s .  147 o f  the South A fr ic a  A ct» v e s t in g  the

power to  d e a l w ith  m atters a f f e c t i n g  A s ia t ic s  in  the O overnor-

O enoral in c o u n c i l ,  w i l l  n o t  in t e r fe r e  with, the powers o f  the

p r o v in ce s  in  regard  t o  c o lo u r e d  ra ce s  in  m atters on w hich they
t o  J

a re  com petent to  l e g i s l a t e . '

In a r e c e n t  c a s e ,  an I n s t r u c t io n  JUsaued b y  th e  Postraaator- 

G enern l t o  s e t  a p a rt sep a ra te  co u n te rs  a t  p o st  o f f i c e s  for the 

use o f  "non-E uropeano” and ’’ Europeans ’ has been  h e ld  n o t  u l tra  

v i r e s  and n o t  rendered  I n v a l id  by a . 147 o f  the C o n s t i t u t i o n . ^  

B e fo re  December, 1931, Europeans and A s ia t ic s  used to  do  t h e ir  

p o s ta l  bu siness in  one room , n a t iv e s  in  a n o th e r . By the in ­

ti t r u c t  ions loaned  in  December, 1931, Europea ns were t o  bo 

served in  one room ov e r  the d o o r  o f  whieh tho word '’ European#*’ 

was p a in te d , and a l l  non-Europoana in  the o th e r  room la b e l l e d  

’’non-Europoans” . The re sp o n d e n t, an In d ia n , o b ta in e d  an o r d e r  

from  the T ransvaa l P r o v in c ia l  C ourt in  the form  o f  a mandamus * V

(1 )  M lddleburg M u n ic ip a lity  v .  p o r ta e  r, (1 9 1 4 ) , A .D . 562.

(2 )  f j » v .  Atnod (1 9 2 2 ) , A .D , £17,
V  ♦ VH  ~k i  *  * | M m | |  •• . •• J,: • , ,  ;  y i. -V , yy ,  , • ;  ,  . —  ,

(3 )  m in is te r  o f P osts and Telogvaphn v. E aaool (1 9 3 4 ) , A .D .
167.



co m p o llin g  tho '’o o tm a s te r -c o n o r a l t o  wlthdruw tho in s t r u o t io n s . 

Pho aovemmanfc appaalod  a g a in s t  tho o r d e r .  The fjuproue C ourt 

ro v e rs e d  tho d e c is io n ,  w ith  Q ard irior , A .J .A . ,  d is s e n t in g .

Tno Court d e o la ro d  th a t  a d ls o r lr a in a t lo n  which la  n ot aooora- 

pan isd  by in e q u a lit y  o f  r i g h t s ,  d u t ie s  and p r iv i le g e s  o r  trea fc - 

tnont ia  n ot pe r  ae un reason ab le  m erely  beaause i t  i s  made on 

grounds o f  ra ce  o r  c o lo u r ,  but any porson  o b je c t in g  to  such 

d is c r im in a t io n  m ist show th at In the p a r t ic u la r  ca se  I t  Is un- 

ro n 9 on ablo  In that i t  in v o lv e s  op orea a lv o  or  g r a tu ito u s  in t e r ­

fe r e n c e  w ith  h is  r i g h t s ,  o r  in  th at i t  p o sse sse s  sowo o th er  

un reasonab le  fe a tu r e . "The a f f e c t  o f  the in s t r u c t  i o n " , o b -  

s o rv e d  S t r a t fo r d ,  A .C .J . ,  "wan to  d iv id e  or c l a s s i f y  the com ­

m unity o f  re n d e r in g  that s e r v ic e  and I am unable to  a p p r e c ia te  

how t h e ir  o p e ra t io n  is  p a r t ia l  or unequal between th ese  d i v i ­

s io n s  or c la s s e s  when we have tho d e f i n i t e  ad m ission  th a t th ey  

are  n o t . "  Speak ing o f  a . 147 o f  th e  South A fr ic a  A c t , the 

C ourt was o f  tho o p in io n  th a t the m atter d e a l t  w ith  by the 

»o a tB A s te r -a e n e ra l ia  n ot one '’ s p e c ia l l y  or  d i f f e r e n t i a l l y  

a f f e o t i n g  A s ia t ic s  th rou gh ou t the Union11 w ith in  the meaning 

o f  tho s e c t io n .  There is  no r e s t r i c t i o n  here  a g a in s t  the 

l e g i s l a t i v e  a u th o r ity  o f  P a rlia m en t. i t  dealt» o n ly  w ith  e x e ­

c u t iv e  powor and n ot w ith  l e g i s l a t i v e  a c t i o n .  The Judgment* 

d o l iv e r o d  in  both C ourts w ere based on th e  n r in c ip la  in  Kruae 

v . Johnson. ̂   ̂ The Lower C ourt had h e ld  th a t the Ins t r u s t  Iona

( D  (1898 ) 2 <4.9.D. 91



in question ’.fore ’’unros son ab le*  within the meaning of tho rule 
laid down by that authority boo a use the dianri mina tlon offoct- 
wd by thorn was ’’partial or unequal in oporat ion’1. The su­
perior Court maintained, however, that discrimination coupled 
with equality is no more unreasonable than a division of coun­
ter’s whore-»ndor persons whose surnames begin with a lettor 
under a - M go to ono counter while others go to the counter 
for lot tors K - 2 . The roapondent also contended that dis­
crimination on tho ground of reco or colour in the Union is in 
itaolf 'unequal', and the fact that tho discrimination does 
not croate inequality of aorvlco or give one class greater or 
less facilities than the other is immaterial or irrelevant.
I t  nns  a l3 0 argued that a m u n ic ip a l ity  can d is c r im in a to  re g a rd ­

le s s  o f  tho f a c t  that th ere  is  no In e q u a lity  o f  s e r v i c e ,  I f  

th ere  is  a power to  d is c r im in a te  betw een tho w h ite  and c o lo u r e d . 

But i f  th ere  is  no power s o  to  d i s c r im in a t e , the m u n ic ip a lity  

ca n n ot d is c r im in a to  ©von I f  s e r v ic e  is  equ a l betw een th e  two 

c la s G o c . A departm ent running a s e r v ic e  f o r  the p u b lic  ouch 

us the p o s t  o f f i c e ,  has no more power t o  se g re g a te  f o r  reason* 

o f  ra ce  o r  o o lo u r  than I t  hus to  su rro g a te  f o r  reason s o f  

r e l i g i  on . The d i s s e n t ie n t  Judge, r e f e r r in g  t o  the p e c u l ia r

c ireu m sta n cos  and the tren d  o f  J u d ic ia l  o p in io n  In South A f r i c a ,  

a s s o c ia t e d  h im s e lf  w ith  the cau se  o f  the resp on d en t and h e ld  

that t h is  r o le g a t io n  o f  Indiana to  »1 non-E uropean counter* la  

h u » i l l a fcin£  trea tm en t. " In  view  o f  tho p r e v a le n t  f e e l i n g  aa 

t o  c o l o u r ,  and in  view  o f  th e  numerous s ta tu te s  t r e a t in g  non - 

Europeana as b e lo n g in g  to  an i n f e r i o r  o r d e r  o f  c i v i l l a a t l o n , "



h « c o n c lu d e d ,  M* n y  f r e a h  c l a s s i f I c a t l o n  o r  r e le g a t io n  o f  A s ia ­

t i c s  and n a tiv e s  to  a low er  o r d e r , and th is  I c o n s id e r  humi­

l i a t i n g  trea tm en t. Such trea tm ent i s  an impairment o f  the

d lg n ita a  o f  the p erson  a f f e c t e d ,  and i t  io  the le g i s la t u r e  o n ly
„ ( 1 )

th at can  oauso th a t Im pairm ent.

1 1 3 . The E d u ca tion  and M lscogonat Ion Laws. -  The s e g r e ­

g a t io n  o f  s c h o o l b u ild in g s  f o r  w h ite  and c o lo u r e d  boys 1* a ls o  

u n fo rce d  in  South A fr i c a .  Tho E d u cation  A c t , 1 9 0 ? , o f  the 

T ran svaa l p ro v id e d  th a t  no c o lo u r e d  c h i ld  or- person  s h a l l  be 

ad m itted  or a llow ed  t o  rem ain a p u p il  o r  member o f  any s o h o o l ,  

c la s s  or in s t i t u t i o n  under the c o n t r o l  o f  l o c a l  a u t h o r i t i e s .

In Capo P rov ince p eop le  o f  o th e r  than European parentage o r  

e x t r a c t io n  in  a s c h o o l d i s t r i c t  d e s ir in g  t o  havo e s ta b l is h e d  

f o r  t h e i r  c h i ld r e n  a p u b lic  un denom inationa l s c h o o l ,  must f i r s t  

approach  the s ch o o l board  by p e t i t i o n  s ig n e d  by f i f t y  paren ts 

a t  l o a s t  o f  such c h i ld r e n .  Com pulsory s o h o o l a tten d an ce  is  

r e q u ire d  o f  a l l  c h i ld r e n  o f  European paren tage o r  e x t r a c t io n ,  

bu t f o r  o th er  c h ild r e n  atten dan ce  la  com pulsory  on ly  In d i s ­

t r i c t s  where th ere  e x i s t  se p a ra te  s c h o o ls  f o r  them. I t  was 

d e c i d e d  that the c h i ld r e n  o f  a European fa t h e r  and a c o lo u r e d

m oth er, whoso fa th e r  was a l s o  a p u ro -b ro d  E nglishm an, were o f
(2 )

o th e r  than European paren tage o r  e x t r a c t io n .  Lord de

(1 )  M in iste r  o f  p osts  and T e le g ra m s  v .  Has op 1 (1 9 3 4 ), a .D . 167 
a t  191.

( 2 ) f tp iie r  v .  KsliBQra.,.achQal fl o m i t  ta t  ( 1 9 1 1 ) ,  a .D .  635.



V i l l l a r s ,  c . J . , In commenting on the u n iv e r s a l m eaning a t ta c h ­

ed t o  the terra "European" through out South A f r i c a ,  ru le d  th u s :

"A w h ite  c l t ia e n  o f  the U nited S ta te s  who has never been in 

E urope, would he regarded  as a European, w h ile  a ¡alack man, 

born and bred in  Europe, would be regarded  aa o th e r  than Euro­

pean . I t  la  in  the g ra d a tion *  o f  c o lo u r  betw een w hite and 

b la c k  th a t  d i f f i c u l t i e s  may o c c u r , but when once i t  la e s ta b ­

l i s h e d  that one o f  a man’ s near a n c e s t o r s ,  w hether male or 

fe m a le , was b la c k , l ik e  a n eg ro  or R a f l r ,  or y e l lo w , l ik e  a 

Bushman o r  H o tte n to t  o r  Chinaman, he ia  regard ed  as b e in g  o f  

o th e r  than European d e s c e n t . The p o l i c y  o f  the Cape

S ch o o l A o t , 1908, to  prom ote the es ta b lish m e n t o f  sep a ra te  

s o h o o ls  f o r  c h ild r e n  o f  d i f f e r e n t  r a c i a l  e lem en ts , was t h e r e ­

f o r e  j u d i c i a l l y  ap p rov ed . The C o n so lid a te d  E du cation  A ct o f  

1921 t r e a te d  European and non-European e d u ca tio n  in  se p a ra te  

c h a p te r s . The management and c l a s s i f i c a t i o n  o f  European and 

non-E uropoan s c h o o ls  are a l s o  put under d l o t l n o t  system s.

In the l e g i s l a t i o n  w ith  r e s p e c t  to  m arriage between Euro­

pean and c o lo u r e d  p e rso n s , the a t t itu d e  o f  the p ro v in ce s  Is 

a l s o  d iv id e d .  Each o f  the p ro v in ce s  has i t s  own laws whioh 

d i f f e r  s o  fu ndam en ta lly  th a t i t  i s  not p r a c t ic a b le  t o  e n a ct  a

Union m arriage law , w ith o r  w ith o u t  p e n a lty  p r o v is io n s ,  and a
(2 )Government B i l l  Introduced in  1911 had to be d rop p ed . An 1 2

(1 )  t o l l e r  v . Kelmors S ch oo l Committee ( l g i l ) ,  a .D. 6 4 3 .

( 2 )  c f .  lie thew s, "South A fr ic a n  L e g is la t io n  r e la t in g  to  M arriage 
o r  S exual In te rc o u r s e  between Europeans and N atives o r  c o lo u r e d  
p e r s o n s ' * ,  s . a . L .  J . .  3 8  ( 1 9 2 1 ) ,  3 1 3 - 3 2 0 .



487.

O rder o f  the Q ueen-ln -C ouae 11 w hich took  e f f e c t  In the Cape 

C olon y In F obruary, 1839, 1« the p r in c ip a l  m arriage la #  o f  

th at p r o v in c e . Prom the terms o f  the o rd o r  i t  would soatn th a t 

•o fa r  from  p r o h ib it in g  mixed m a rria g es , I t  con tem p lated  such 

u n io n s . Khan ¡Natal was sep a ra ted  from  the Cape In 1845 the 

p r o v is io n s  o f  the Order wore extended to  th e  d i s t r i c t .  An 

O rdinance en acted  in  1847 a ls o  c o n ta in s  no bar t o  m arriages 

Between Europeans and members o f  o th e r  r a c e s .  in  the T rans-

v a a l ,  sep a ra te  m arriage la s s  e x i s t  s id o  by a id e .  Law 3 o f
a t he S' 1 flfisovstB'ji.e P2 *ak >.5- ij* ' - •?> $»•: a ( * \ the •••■
1871 d e a ls  w ith  the s o le m n is a t io n  o f  m arriages between w h ite

p e rs o n s , w h ile  under Law 3 o f  1697 male and fem ale  c o lo u r e d

persons may o o n tr a c t  a la w fu l m a rria g e . M arriages o f  w h ite
sSJJw ■ v  a> mw- * m* * 1 »: * * **£V,V* > ** ¿LX 4>a3 / *! j&%

peraons w ith  c o lo u r e d  persons a re  n ot a llo w e d . Tne m in is te r

would be g u i l t y  o f  an o f f e n c e  i f  ho so lem n ised  such a m a rria g e . 

In th e  Orange Free S ta te ,  the Law o f  1899 o on ta in s  no p r o h i­

b i t i o n ,  exp ress  o r  Im p lied , o f  mixed m a rria g es . But the p u b lic
* t‘ . . ,? ~ * : _• ii< •

sen tim en t has always been s t r o n g ly  a g a in s t  m is ce g e n a t io n .

iQ.il \



C h a p te r  X X X IV .

BRITISH MALAYA

X14. The Land R e s e rv a t io n s . -  There Is no law In the 

S t r a i t s  Settlements p r o h ib it in g  the ow n ersh ip  o f  land  by 

a l i e n s .  The A lie n s  P rop erty  O rdinance X I I I  o f  1875, as r e ­

v is e d  in  1926, p rov id ed  that any a l ie n  may a cq u ire  lands o r  

o th e r  Immovable p ro p e r ty  s it u a t e d  In the c o lo n y ,  and the lands 

o r  o th e r  p ro p e rty  may be B old o r  tra n am itted  t o  any o th e r  p e r -  

aon as f u l l y  and as e f f e c t u a l l y  to  e l l  In te n ts  and purposes 

and w ith  the name r i ^ i t s  and p r i v i l e g e s ,  as i f  he was a n a tu r a l-  

born  s u b je c t  o f  the King r e s id in g  in  t h is  C o lon y .

A lie n s  e n jo y  the same c a p a c i ty  In the Malay s t a t e s .  But 

In r e c e n t  y e a r s , f o r  one rea son  or a n o th e r , the a l ie n a t io n  o f  

s o  much land fo r  the developm ent o f  rubber and o th e r  in d u s t r ie s  

has le d  t o  a lo n g e r  view b e in g  taken o f  the land needs o f  

M alays. The Malay Land R ese rv a tio n s  O rdinance was en a cted
T, .% ****t' -A *! '&■'*& r c 'v 'V fit  ■v>v& r **  r  -At, 5* -'i-  4  V i  : *

in  1913 by the F ederated  S t a t e s .  Under i t s  p r o v is io n s  the 

B r it ia h  R es id en t o f  any S ta te  may d e c la r e  any area  o f  land 

w ith in  aueh S ta te  to  be a Malay R e se rv a tio n  w ith in  w hich  any 

a l ie n a te d  land o r  S ta te  land may be In c lu d e d . Ho 3 tu te  land  

In c lu d ed  in  a R e se rv a tio n  s h a l l  be s o ld ,  la a se d  or  d is p o s e d  o f  

t o  any p erson  n o t  b e in g  a M alay, d e f in e d  as a peraon  b e lo n g in g  

t o  any Malayan r a c e  h a b it u a l ly  sp ea k in g  the Malay language 

and p r o fe s s in g  the Moslem r e l i g i o n .  Nor s h a l l  any r ig h t  or



in t e r e s t  o f  a Malay in R e s e rv a tio n -la n d  bo t r a n s fe r re d  to  o r  

v e s te d  in  any peraon n o t  b e in g  a M alay. A l l  d e a lin g s  o r  d i s -  

p o s a ls  co n tra ry  to  th e  p r o v is io n s  o f  the enactm ent s h a ll  be 

n u ll  and v o id . But person s o th e r  than Malays may a cq u ire  

le a s e h o ld s  o f  R e s e rv a tio n -la n d  f o r  a term not e x ce e d in g  th ree  

y e a r s . Large t r a c t s  o f  land have bean d e c la re d  as R eserva ­

t i o n « ^  s in c e  1914, w h ich  has a f f e c t e d  in no sm a ll measure 

the p r o p r ie ta r y  r ig h t s  o f  the C h in ese .

115. The O holoe o f  Law In I n te s ta te  Sup ce ss  ion  t o  Landed 

p r o p e r t y . -  P robably  the c o m p lica te d  p o s i t io n  r e la t in g  t o  the 

p r o p r ie ta r y  r ig h ts  o f  C hinese in  B r i t i s h  Malaya a r is e s  n o t  

from  the q u e stio n  o f  a c q u is i t i o n ,  but from  th a t  o f  d i s t r ib u ­

t io n  o f  th e  e s ta te  o f  a C hinese r e s id e n t  d y in g  in t e s t a t e .  This 

i s  due to  the re a so n , f i r s t ,  th a t E n g lish  law a d m in is te red  in  

the S t r a i t s  S ettlem en ts  d i f f e r s  r a d i c a l l y  from  th e law o f  the 

S ta te s  w h ich , b e in g  in  a p r im it iv e  s ta ge  and p u rsu in g  a d i f ­

fe r e n t  p o l i c y ,  is  e i t h e r  in com p le te  o r  c o n t r a d ic t o r y  to  the 

system  o f  the C o lo n y . In th e  second  p la c e ,  C hinese d o m ic ile d  

in  the C olony may a cq u ire  p r o p e r ty , movable o r  Immovable, in  

the S ta te s  and v ic e  v e r s a . Should such  p e rs o n , am assing a 

g re a t  fo r tu n e  in  the c o u n tr y , d ie  in t e s t a t e ,  what w ould tecome

o f  h is  p r o p e r ty  in  the absence o f  any s t i p u l a t i o n  g o v e rn in g
« 1

(1 )  For d e c la r a t io n s  and the v a riou s  a rea s  see ChrqftQloalttaJ. 
Lists o f  S ta te  and F edera l Laws. 1877 -193 $ . com p iled  by F orner 
i T T 9 3 l ,  2 3 2 -2 6 0 .



490*

h i*  ea se?  Or, in  o th e r  w ord*, what law or  p r in c ip le  a h a ll  

a p p ly  in  the d i s t r ib u t i o n  o f  such  e s t a t e  among h is  s u c c e s s o r * ?  

A c co rd in g  to  the gen era l r u le  w ith in  the Empire, an i n t e s t a t e 's  

m ovable p ro p e r ty  descends a c c o rd in g  to  the law o f  h i*  d o m ic i le ,  

w h ile  h i*  immovable p ro p e r ty  is  d is t r ib u t e d  a c c o rd in g  t o  the 

le x  s i t u « , th a t i s , the law o f  the p la ce  where the immovable 

p r o p e r ty  happens to  b e . hut here  the e s s e  d i f f e r s  a c co rd in g  

as the Immovable p r o p e r ty  is  s itu a te d  in  the F ederated  S ta te s  

o r  in  the U nfederated S ta te s .

in  one e s s e ,  where a C hinese I n te s ta te  d o m ic ile d  in  Ma­

la c c a  and owning p ro p e rty  In  S e la n g o r , a S ta te  o f  the F edera­

t i o n ,  w hich had e n a cte d  no law a p p lic a b le  t o  the s u c c e s s io n s  

o f  C h in ese , the C ourt h e ld  th a t the "common law* o f  the Fe­

d e r a t io n  sh ou ld  a p p ly . Innea, A .C .J .C . ,  s o  r u le d  on the

fo l l o w in g  groun ds. The Perak Order o f  1893 a cco rd e d  r e c o g ­

n i t i o n  t o  C hinese laws and cu stom * . And the ju d ges  o f  the 

Supreme C ourt o f  the F ederated  Malay s t a te s  s i t t i n g  in  the 

o t h e r  S ta te s  found th em se lv es , In  the absen ce  o f  any enaotm ent 

d e c la r in g  the p e rs o n a l law a p p l ic a b le  t o  the C hinese r e s id e n t s ,  

o b l ig e d  t o  pay reg a rd  t o  the e x is t e n c e  o f  c e r t a in  broad p r in ­

c ip le ®  and in s t i t u t io n *  w hich g overn ed  t h e ir  fa m ily  l i f e .  The 

a d o p t io n  o f  th e s e  broad  p r in c ip le s  was sa n ct io n e d  by the l e g i s ­

la tu r e  o f  3e la n g o r , w hich in  common w ith  the o th e r  l e g i s la t u r e s

Yap Tham Thai v .  Low Hup Neo (1 9 1 9 ) ,  1 F .M .S . 38 3 .



o f  the F ed era tion  en a cted  the S e c r e ta ry  f o r  C hinese A f fa ir s  o r ­

d in an ce  in  1899. The Perak O rder was thus made a p a rt o f  the 

common law o f  S elan gor and a p p lic a b le  t h e r e fo r e  in  m atters p e r ­

t a in in g  to  Chinese fa m ily  l i f e .  The C ourt fu r t h e r  remarked 

th a t such  r e c o g n it io n  was o f  a b s o lu te  n e c e s s i t y  becau se  C hinese 

d o m ic ile d  in  Perak fr e q u e n t ly  own p ro p e r ty  in  S e la n g or  and 

o th e r  S ta te s  o f  the F ed era tion  and v ic e  v e r s a j thus i f  the 

law upon such m atters were d is s im i la r  In the v a r io u s  S ta te s , 

in t o le r a b le  chaos w ould r e s u l t .

In an oth er e a s e , a C hinese d ie d  in t e s t a t e  in  Penang le a v ­

in g  immovable p ro p e r ty  o f  c o n s id e r a b le  va lu e  in  Kedah, one o f  

the U nfederated  S ta te s .  The Court h e ld ,  in  the absence o f  

any law in  Kedah d e a lin g  w ith  the d e v o lu t io n  o f  the p ro p e r ty  

o f  a C hinese upon in t e s t a c y ,  that i t  would be gu ided by the law 

o f  the I n t e s t a t e ’ s d o m ic i le ,  th a t i s ,  the law o f  the C o lon y . ^  

th e  argument In fa v o u r  o f  the r u le  o f  "common law " in  Kedah, 

th a t  i a ,  the a p p l ic a t io n  o f  C hinese custom  to  th e  p re se n t  c a a o , 

was n ot su p p o rte d , becau se  "one co u ld  not in fe r  s im p ly  from  

the e x is t e n c e  o f  a common law in  a n e ig h b ou r in g  s t a t e ,  th at a 

elm  l i a r  l « w p r e v a i le d  in  th is  s t a t e . "  F u rth e r , the C ourt 

fou nd  th a t th ere  was no p erson a l law a t ta c h in g  to  the C hinese 

such as a Mohammedan c a r r ie s  w ith  him . i f  there  were such 

law , i t  r u le d , no enaotm ent w ou ld  be r e q u ir e d  to  l e g a l i s e  the
# * N v i «j'V ft v-> r»v $£¿0 *.$$£ Qjf' ft i  fc 1

(1 )  m  the E sta te  o f  Chong S in  Yew (1 9 8 3 ) , 3 F .K .3 . 244 .



C hinese fa m ily  custom  o f  s u c c e s s io n .  in th e  absence o f  any 

l o o s i  law o r  custom , the Court su g g ested  the a p p l ic a t io n  o f  

th a t p r e s c r ib e d  fo r  the m ovables l e f t  by the d e ce a se d . I t  

was ad m itted  th a t th a t mode r e s te d  upon the n o t io n  th at the 

d e c e a s e d , by a c q u ir in g  a c i v i l  d o m ic ile  in  the s t r a i t s  S e t t l e ­

ment a , d e l ib e r a t e ly  a t t r a c t e d  to  h im s e lf  the m u n icip a l law o f  

the oou n try  in  q u e s t io n . The Court then deemed i t  e n t i r e ly  

ju s t  t o  ap p ly  those lawg to  h is  Kedah im m ovables.

An Amending A ct was passed  in Kedah in  1926 ( l a .  1346) t o  

d e a l w ith  the q u e s t io n  o f  in t e s t a t e  su cce ss  ion  among the C h i­

n e s e , em bodying tho p r in c ip le  o f  the Perak O rder. The p r e s i ­

d en t o f  th e  3 ta te  C o u n cil is  empowered to  make males from  tim e 

t o  tim e p r e s c r ib in g  the law o f  d i s t r ib u t i o n  w hloh s h a l l  ap p ly  

t o  d ecea sed  persons o f  the C hinese ra ce  d o m ic ile d  a t  the time 

o f  death  in  China o r  in  Kedah. The F ederated  S ta te s  a ls o  

passed  the D is t r ib u t io n  Enactment in  1929, r e p e a lin g  tho 

perak Order o f  1893 . I t  Is th e re  e x p r e s s ly  p rov id ed  th a t the 

d i s t r ib u t i o n  o f  movable p ro p e r ty  o f  a d eceased  person  a h a l l  be 

r e g u la te d  by the law  o f  h is  d o m ic i le ,  and th at a l l  immovable 

p r o p e r ty  s it u a t e d  in  the F ederated  Malay S ta te s  a h a l l  f o r  pu r­

p oses  o f  d i s t r ib u t i o n  g e n e r a lly  be t r e a te d  as I f  i t  were m ovable 

p r o p e r ty . The Enactm ent, t h e r e fo r e ,  though a d o p t in g  the p r in ­

c i p l e  o f  d i s t r ib u t i o n  a p p e r ta in in g  to  C h in ese  in t e s t a t e  e s ta te  

in  th e  C o lo n y , throws ov er  th e  d o c t r in e  o f  le x  s i t u s  as a p p ly ­

in g  t o  immovable p r o p e r ty , w ith  th e  con sequ en ce  th a t  when an 

in t e s t a t e  is  n o t  d o m ic ile d  in  the F ed era ted  Malay S ta te s  the

t



w hole o f  h is  p ro p e rty  whether movable o r  immovable w i l l  be d i s ­

t r ib u te d  sc  cord in g  t o  th e  law o f  h ia  d o m ic i le .

116. The Malay C i v i l  S e r v ic e  and the S t r a i t »  S ettlem en ts  

C i v i l  S e r v i c e .-» The B r it is h  A d m ln is tr s t io n  in  Malaya has in  

r e c e n t  years accord ed  p r e fe r e n t ia l  trea tm ent in  the m atter  o f  

appointm ents In p u b lio  s e r v ic e  t o  Malay p e rso n s . They h o ld  

h ig h  p o a it io n s  in  m ost, i f  n ot in  a l l ,  re a p e cte  on a l e v e l  w ith

the E uropeans. The c o lo u r  bar is  p a r t ly  in  o p e r a t io n . '
{2 }

The C hinese c la im e d , r e ly in g  on the p roc la m a tion  o f  Queen 

V ic t o r ia  that c o lo u r  a lon e  sh ou ld  n ot p reven t q u a l i f i e d  sub­

j e c t s  from  h o ld in g  o f f i c i a l  p o s t s ,  th a t , as lo y a l  B r it is h  sub­

j e c t s  d o m ic ile d  In the C o lon y , th ey  sh ou ld  bo r e co g n ls o d  as 

w orth y  o f  adm ission  to  the C i v i l  S e rv ice  p r o p e r . '  1 A sep a ­

r a te  S t r a i t s  S ettlem en ts  C iv i l  S e r v ic e  to  w hich they w ould be 

a d m itte d , in  c o n t r a d is t in c t io n  to  the Malay C i v i l  S e r v i c e ,  was 

thereupon  c o n s t i t u t e d  w ith  the a p p ro v a l o f  the S e c r e ta ry  o f  

S ta te  f o r  the C o lo n ie s  in  1 9 3 3 .^  This is  a sep a ra te  o rg a n i­

s a t io n  and a p p lie s  o n ly  t o  p o s ts  in  the C olony o f  tho S t r a i t s  

3e t t le m e n ts .  E urasians and men o f  any A s ia t ic  race  may be 

ad m itted  t o  tho S e r v ic e  p ro v id e d  th ey  are  n a tu ra l-b o rn  B r i t i s h  1 2 3

(1 )  B i la in k in ,  H ail Penang (1 9 3 2 ) , 233 .

(2 )  11 B r it is h  M alaya«, v o l .  V II  (1 9 3 2 ) , N o. 6 ,  131 , 132.

( 3 )  I b i d . ,  tio . IB (1 9 3 3 ) , 8 7 0 .



s u b je c t s  and the sons o f  paren ts w h o  a r e  them selves e i t h e r  

B r it is h -b o r n  or n a tu ra lis e d  B r i t i s h  s u b je c t s .  I f  a ca n d id a te  

p o s s e s s e s  dual n a t i o n a l i t y ,  such as B r i t i s h  and C h inese , he 

w i l l  be r e q u ire d  on appointm ent to  th e  3 t r a i t s  C i v i l  S e rv ice  

fo r m a lly  to renounce the n o n -B r it is h  n a t i o n a l i t y . ^  The 

Malayan C i v i l  3 e r v ic e  is  to  remain e x c lu s i v e ly  European, the 

«pu re  European d e s c e n t ” q u a l i f i c a t i o n  b e in g  thus m ain ta in ed . 

A d m in is tra t iv e  appointm ents in  the F ederated  Malay S ta te s  w i l l  

t h e r e fo r e  con tin u e  as a t  p re se n t t o  be s t a f f e d  by  B r i t i s h  and 

Malay o f f i c e r s  o n ly .  '  1 2

*****

(1) »British  M alaya” , v o l .  V IX i (1 9 3 3 ) , Ho. 2 , 39 .

(2 )  p ro ce e d in g s  o f  the F ed era l C o u n c i l ,  F .M .5 ..  1932, 7 9 .



Chapter XXXV.

PhKNCH IHDO-CHINA

11 7 , The A s ia t ic  Com m ercial iie&ula t l o n a The f a c t  

o f  b e in g  a s s im ila te d  to  the n a t iv e s  In French Indo-China la  

s a id  n ot n e c e s s a r i ly  t o  be a d isa d va n tage  to  the a l ie n  A s ia ­

t i c s .  I t  was always an advan tage, and i t  was b e l ie v e d  th at 

c o m p e t it io n  would n ev er  have been equ a l betw een the European 

m erchants and the C hinese tradesm en, who e n jo y e d  many b e n e f i t s  

under Annamite law . From e a r ly  d a y s , the French and a s s im i­

la te d  com plained  o f  n ot b e in g  a d eq u a te ly  p r o te c te d  in  the c o n ­

c lu s io n  and e x e c u t io n  o f  c o n t r a c t s  w ith  the n a t iv e s ,  and e s ­

p e c i a l l y  w ith  the C h in ese . Under the s h e l t e r  o f  n a t iv e  law , 

and p r o f i t i n g  by the ease w ith  w hioh they c o u ld  re tu rn  to  

t h o ir  co u n try  o f  ox 'lg ln  t o  evade a l l  r e s p o n s i b i l i t y ,  they were 

a l le g e d  to  have com m itted c e r t a in  fra u d s  and to  have abandoned 

t h e i r  t r a d i t i o n a l  h o n e s ty , the Europeans b e in g  h e lp le s s  a g a in s t  

them. I t  was as a r e s u lt  o f  the demand th a t  the I d e n t it y  o f  

A s i a t i c  m erchants sh ou ld  be ca p a b le  o f  b e in g  e a s i l y  e s t a b l i s h ­

e d , and th a t c o n t r a c t s  co n c lu d e d  shou ld  be im plem ented w ith  

means o f  e f f e c t i v e  e n fo rce m e n t , th a t s p e o ia l  l e g i s l a t i o n  in  

con sn ercia l m atters was f i r s t  in trod u ced  in  the C olon y .

Two r e g u la t io n s  arc  In f o r c e  in  In d o -C h in a . The D ecree 

o f  27 February, 1892, a p p lie s  t o  C och in  C h ina , French co n ­

c e s s i o n s ,  and L aos. The Order o f  the G overn or-O en era l o f  22



496

A p r i l ,  1910, 1« in  o p e ra t io n  In Annam, T onk in , and Cam bodia.

The D e c r e e ^  o f  1892 co n ce rn in g  C hine*« commerce i s  a 

d o u b le  m easure, e x te n d in g  c e r t a in  s t ip u la t io n *  o f  the French 

C om aeroia l Code on the one hand, and im posin g  s p e e ls l  o b l ig a ­

t io n s  on the o t h e r .  i t  a p p lie s  t o  " A s ia t i c  a l ie n s  and Frenoh 

subjects c a r r y in g  on a trade or In d u stry  in  the French t e r r i ­

t o r y  o f  I rd o -C h in a " , Books I  and I I I  o f  the m e tr o p o lita n  Code 

and o th e r  supplem entary laws ( A r t i c l e  1 ) .  They are amenable 

t o  the J u r is d ic t io n  o f  the French C ourt w hich w i l l  d e c id e  a c ­

c o r d in g  t o  French law and p rocedu re  ( A r t i c l e  2 ) .  I t  la to  

be n oted  th a t the r e g u la t io n  is  n o t  e n fo r c e a b le  as regards 

A s ia t i c  French c i t i z e n s ,  and th at A a ia t lc  a l ie n s  and French  

s u b je c t s  who were fo r m e r ly  s u b je c t  t o  the n a t iv e  law , now aub- 

m it t o  French l e g i s l a t i o n  in  com m ercia l m a tte rs .

To t h is  sou rce  o f  guarantee f o r  European m erch a n t!, the 

Decree has added a s e co n d . In  o rd e r  to  p ro v id e  f u l l  i d e n t i ­

f i c a t i o n  o f  the A a ia t lo  m erch an ts, and t o  f o l lo w  in t h e ir  

d i f f e r e n t  com m ercia l o p e r a t io n s , the D ecree has imposed upon 

them the o b l ig a t io n  o f  m aking c e r t a in  d e c la r a t io n * .  E ig h t 

days a t  le a s t  b e fo r e  c o w e n o ln g  b u s in e s s , a d e c la r a t io n  both  

in  French and in  C hinese must be made, show ing the name or  

names o f  the d e e la ra n t  and h la  p a r tn e r s , t h e ir  m a tr ic u la t io n  

number, the c o n g r e g a t io n  to  w hieh they b e lo n g , th e  p la c e  o f

(1 )  R o c u e l l  do L e g i s l a t i o n  C o l o n i a l s ,  IV, 238.



b u s in e s s ,  the name and s t y le  o f  the f i r m , the s ig n a tu re  and 

Im p ression  o f  s e a l  o f  the d e c la ra n t  ( A r t i c l e  3 ) .  I f  th ey  w ish  

t o  ce a se  tra d in g  e i t h e r  by the t r a n s fe r  o r  l iq u id a t io n  or  on 

a c co u n t  o f  re tire m e n t from  the b u s in e s s , a d e c la r a t io n  i s  aga in  

n e c e s s a r y , th is  time th r e e  months b e fo r e  such  c e s s a t io n  (A r­

t i c l e  7 ) »  ! n d e fa u lt  o f  such d e c la r a t io n  o r  any o f  the f o r ­

m a l i t i e s ,  the D ecree p ro v id e s  p e n a lt ie s  o f  f in e  and im p rison ­

ment ( A r t i c l e s  1 1 -1 4 ) .

The books o f  a ccou n t sh ou ld  take the form  cu rra n t in  the 

m erchant*s oountry  and be k ep t in  h is  language ( A r t i c l e  6 ) .  

N e v e r th e le s s , the D ecree*1 ; o f  29 Septem ber, 1927, has made i t  

o b l ig a t o r y  f o r  f o r e ig n  m erchants to  em ploy "any language u sin g  

I / i t in  ch a ra c te rs  * in  k eep in g  t h e ir  a c c o u n ts . The fig^jures

used must be A rable  num bers. This is  e v id e n t ly  a p r e c a u t io n -
(2 )

ary  measure a g a in s t  the O h in sse .

A t the in sta n ce  o f  the Chamber o f  Commerce a t  H anoi, the 

O rder o f  1910 was is su e d  a im in g  un doubted ly  a t  the C hinese 

merchants e s ta b l is h e d  in  the p r o t e c t o r a t e ,  and re p ro d u c in g  

o l o s e l y  the secon d  p a r t  o f  the D ecree  o f  1892 .

1 1 8 . The Legal P e r s o n a li ty  o f  A s ia t i c  Companies . -  

C lo s e ly  r e la t e d  t o  the com m ercia l regim e o f  the C hinese in  

In d o -C h in a , the q u e s t io n  o f  the q u a li t y  and n a t i o n a l i t y  o f  1

(1 )  hc cue 11 de l i f t  Is la  t  Ion  C o lo n ia l s , IV , 254 .

(2 )  o i r a u l t ,  o p . c l t . ,  I I ,  35 1 .



companlQs formed by Asiatic persons deserves careful conside­

ration This is not of purely academic Interest in view of 

the legal institution of the country that distinguishes native 

and French jurisdictions. ^  A company is subject to the 

one regime or the other according to the category in which It 

Is deemed to f a l l .  Ho rule being formulated for thla d iffe ­

rentiation, colonial jurisprudence has also been divided with­

in i t s e l f .  Xn certain oases emphasis is placed upon the 

quality of the persons who compose the company, while in 

others the siège social la treated as the criterion. The law 

under whioh the company has been constituted Is also taken 

into consideration. The dootrinea have each their merito and 

demerits.

Although In principle a legal person should acquire a 

quality Independent of and distinct from that of its  constitu­

ent members, French legislation shows an inclination to identify

them, at least in cases where persons of native status are
( 2 )

concerned. But a rash suggestion that the quality or na­

tionality of a company depends upon that of its  components and 

that it  remains native in quality and subject to native Juris­

diction i f  it  was formed exclusively by natives, is not accept­

able.^3 * Apart from the fact that It had never been consecrated 1 2

(1 )  se e  Infra, § 130.

(2 )  D u re te a te , " t e  régim e des s o c i é t é s  com m ercia les en ln d o - 
Qjjjnc f r a n ç a is e " ,  J . I » , 1928 , 262 .

( 3 )  C f .  Solus, op. o It » ,  182.
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toy colonial legislation , the criterion w ill meet with many ob­

stacles including the necessity of knowing a ll  the member« who 

compose the company and of verifying their personal status.

There is also a deadlock if  the company comprises both native 

and French persons.

A second tentative solution is that the quality may be 

ascertained hy the alège social or the principal place of busi­

ness of the oompany. This indeed has been the general practice 

of French jurisprudence, especially in determining oases of an 

international naturo.^1  ̂ The Court of Indo-China had admitted 

the French quality of a oompany formed exclusively by Chinese

on the ground that it  had its seat and principal business
(2 )centre on French territory. The Court o f  Cassation has

also recognised the British quality of a company constituted by 

natives in a British Colony in conformity with British laws.

The decision was based mainly on the fact that the seat of the
(3)company was situated there. In a recent caoe, the siège

( A \
social waa again adopted as the c r ite rio n .' ' This theory has

See, f o r  instance, C ase. r e a . p a  by N ib oy et in  n i r c y ,  1929, i ,  i f i |  Deoember, 1 9 2 « ; a la o  note

( 2 )  Cour d 'A p p e l do 1 « In d och in a , 27 A ugu st, 1913 .

(3)  C ass, r e q .,  lo  February, 1925.

( * 2 3 4 > In th is  ca s e  a company c o m o r is in «  a l l  a« « -  « a 
h a v in g  i t a  seat in  Annam is  c o n s id e r e d  n o t  3U1̂ ocfc® mnd
i t  had been c o n s t i t u t e d  in  th e  French f o r i  * „ b p r« noh althoU gh 
January , 1929, S ir e y ,  1930, I ,  9.  CaRB * * * q . ,  22
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i t i  disadvantages^ in that, though applicable in determining 

tho national character of foreign companies, it  is not of much
( g }

value in ascertaining their legal quality in private law.

Under i t ,  a ll companies founded in Indo-Chlna, except in the 

protected States, though composed exclusively of natives, w ill 

be French, submitting to French authority and possessing the 

r is ita  and obligations of a French national. In fa ct, in an­

nexed territory there could exist only the Prench company, a 

nativo corporation being unknown to the law, it  is also con- 

tradlctory of tho avowed policy of France of maintaining the 

personal status, either individual or co llective , of the na­

tives. On the contrary, a l l  companies established in the pro- I 

teetorate w ill possess native status. The quality would also 

be that of a French subject or a French protegí according to 

the location of the company which is inconceivable.
^  r.l • '

A th ir d  s o lu t io n ,  su p p orted  by p r o fe s s o r  S o l u s u g g e s t s  

th a t th e  q u a l i t y  o f  a company may be deduced from  th e  law under 

w hioh i t  has been c o n s t i t u t e d .  i t  i s  n a t iv e  i f  i t  is  form ed 

a c c o r d in g  to  n a tiv e  law , and French  i f  i t  i s  form ed under French 

law , and a n a t iv e  h av in g  the c a p a c ity  to  o p t ,  tho a c t i v i t i e s  o f  

the company w i l l  then be govern ed  by that law . In sta n ces  were 

g iv e n  in  w hich the C ourts r e c o g n is e d  the n a t iv e  q u a l i t y  o f

(1 )  N ib o y e t , P ré c is  de D r o it  in te r n a t io n a l  p r iv é  ( o x 1?.), 112.

(2 )  cf. Solus, op. o i t . ,  182 .

(3 )  s o l u s ,  op . o i t . ,  183. se e  also h is  n ote  In S ir e y ,  1630» I ,
9 .
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com panies form ed b y  the n a t iv e s  or a s s im ila te d  a lth ou gh  t h e i r  

sl& gea aoclaujc were e s t a b l i s h e d  e i t h e r  in  C och in -C hin a  or  in  

the c o n c e s s io n s . But he d id  n o t  deny q u a l i f i c a t io n s  to  the 

h y p o th e s is . In the f i r s t  p la c e ,  com panies form ed by n a tiv e s  

or  C hinese c o u ld  n o t  be Prenoh to  the e a te n t  o f  a p p ly in g  the 

s t ip u la t io n s  o f  the French Commercial Code and the Law o f  1867. 

For under the D ecree o f  27 F ebruary» 1892, they are re q u ire d  

t o  ob serv o  the French l e g i s l a t i o n ,  whloh b e in g  o f  a p u re ly  r e ­

g u la t iv e  n a tu re , Is lik e n e d  t o  p o l i c e  r e g u la t io n s  adherence to  

w h ich  is  w ith ou t any e f f e c t  upon the q u a l i t y  o f  th e  company. 

F u rth er , s in c e  the A s ia t ic s  a re  com p e lled  t o  adopt i t s  p r o v i ­

s i o n s ,  t h is  is  by no means e q u iv a le n t  t o  n v o lu n ta ry  o p t io n  o f  

French law as a w h o le . The C ourt had o c c a s io n  to  d e o ld e  upon 

t h is  m a tter . A company form ed by C hinese d e s ir in g  to  a t t r a c t  

F ren ch  J u r i s d ic t i o n ,  c la im ed  th a t the company was French  b e ­

cau se  I t  had bean form ed a c co rd in g  t o  the French Company Law o f  

24 J u ly , 1887, and th a t a l l  the f o r m a l i t i e s  p r e s c r ib e d  by th a t  

Law had been o b se rv e d . However, th e  C ourt r e fu s e d  t o  h o ld  

th a t  su bm ission  t o  the Law o f  1867 was i pso  ju r e  the a d o p tio n  

o f  French l a w . ^  Such company sh o u ld  th e r e fo r e  rem ain  n a tiv e  

in  q u a l i t y  and amenable to  the n a tiv e  J u r i s d i c t i o n .

Another f a c t  w h ich  th e  th eory  has to adm it is that w h ile  

s u p e r f ic ia l ly  the q u a l i t y  may be determ in ed  a c co rd in g  t o  the

( 1 )  c a s s .  r e q . ,  26 A p r i l ,  1904.



law under which 8 company is  c o n s t i t u t e d ,  in  r e a l i t y  i t  I t  the 

n a t io n a l i t y  or q u a l i t y  o f  th o  c o n s t i t u e n t  member« th a t c o u n t» .

The D ecree o f  1892 is  e n fo r c e a b le  on ly  among A s ia t ic  a l ie n «

•French s u b je c t s  and French  p r o té g é * . A oompany is  n o t  n a t iv e  

b ecau se  I t  is  form ed under th a t  D ecree , tu t  becau so  i t  1» a 

p erson  o f  such sta ttle  th a t i t  comes w ith in  the scop e  o f  the 

D e cre e . The Company Law adopted In the C olon y  is  the v e ry  law 

o f  the home la n d . The n a t iv e s  cann ot again  op t f o r  Preneh law 

in  th is  r e s p e c t ,  f o r  in  f o l lo w in g  the D ecree o f  1892 th ey  have 

Indeed come under the a u th o r ity  o f  that l e g i s l a t i o n .  But 

uhou ld  they in d iv id u a l ly  a cq u ire  French c i t i z e n s h i p ,  the com­

pany they form  w ould  be F rench , a lth o u g h  they p erform  the same 

f o r m a l i t i e s  as t h e ir  fo l lo w  n a t iv e s .  In th o  l a s t  a n a ly s is ,  i t  

Is  n o t  the law  which they f o l l o w ,  but the c a te g o ry  o f  s ta tu s  

t o  which the sh a reh o ld ers  b e lo n g , th a t is  tho d e te rm in in g  f a c t o r .

V iew ing th is  q u e s t io n  from  an oth er a n g le , as the d o m ic ile  

th e o ry  may be em ployed t o  a s c e r t a in  the q u a l i t y  or n a t io n a l i t y  

o f  f o r e ig n  com p an ies, but f a i l s  to  d e f in e  th a t o f  an in d igen ou s 

c o r p o r a t io n  in  i t s  r e la t io n s  t o  in te r n a l  p r iv a to  law , s o ,  on 

the o th er  hand, the "law  c a te g o r y "  th eory  g iv e s  tho o p p o s ite  

r e s u l t .  I t  c o n ce rn s , in  the l i g h t  o f  c o l o n i a l  l e g i s l a t i o n ,  

o n ly  the p erson a l s ta tu s  o f  an a s s o c ia t io n ,  and le a v e s  u n so lved  

the q u e s t io n  o f  n a t io n a l i t y  o r  q u a l i t y  o f  f o r e ig n  f ir m * . The 

t r a n s p la n ta t io n  o f  A s ia t ic  com panies upon In d o-C h in ese  s o i l  la  

n o t  an in fre q u e n t  phenomenon. They are  e v id e n t ly  c o n s t i t u t e d  

under n e ith e r  system  o f  French law , and the J u r id ic a l  s ta tu s
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a ttr ib u ta b le *  to  them must t h e r e fo r *  r e s t  upon o th e r  g rou n d s.

The q u a l i t y  o f  a fo r e ig n  company is  n o t d eterm in ab le  by French 

l e g i s l a t i o n  which d e a ls  p r im a r ily  w ith  t r a d in g  houses c o n s t i ­

tu te d  in  th e  Union. i f ,  by a n a lo g y , n c o rp o ra te  body is  c o n ­

s id e r e d  to  be a n a t io n a l o f  the power t o  the laws o f  w hich i t  

owes i t s  e x is t e n c e ,  and has a t t r ib u t e d  to  i t  the a s s im ila te d  

s ta tu s  o f  suoh a n a t io n a l ,  th ere  w i l l  oe a dangerous c o n fu s io n  

o f  the q u a li ty  o f  th e  company and i t s  n a t i o n a l i t y ,  w hich in  the 

le g a l  t r a d i t i o n  o f  th e  Union are  n o t  n e c e s s a r i ly  I d e n t i c a l .  ^  

The q u a l i t y  is  e i t h e r  French or  n a t iv e , and i t  i s  governed  by 

French o r  by n a tiv e  law a c c o r d in g ly :  w h ile  n a t io n a l i t y  ie  a 

d i s t i n c t i o n  between French and a l i e n .  The q u e s t io n  o f  the 

le g a l  q u a l i t y  o f  n a t iv e  p h y s ic a l parsons can n ot be s e t t l e d  by 

the a p p l i c a t io n  o f  the p r in c ip le s  pure and sim p le  g o v e rn in g  

n a t i o n a l i t y ,  and t h is  is  e q u a lly  the c a s e  in  th e  m atter o f  com­

p a n ie s .  I t  1* q u ite  p o s s ib le  th a t  a company may have a l e g a l  

q u a l i t y  d i s t i n c t  from  i t s  n a t i o n a l i t y ,  and th e  s o lu t io n  o f  the 

im passe seems to  l i e  in  p o s i t i v e  l e g i s l a t i o n .

The n a t i o n a l i t y  o f  the members o f  a company has beon used 

b y  r e c e n t  l e g i s l a t i o n  t o  d eterm in e  the n a t i o n a l i t y  o f  the com­

pany. Under the D ecree o f  30 June, 1929, a company is  deemed

I 1 ) Of* s u p ra . P ro fe s s o r  S o lu s has been a t  g re a t  pa ins to  
d i s s ip a t e  the c o n fu s io n  o f  the two term s: s e e  h is  n ote  "Des 
s o c i é t é s  c o n s t i tu é e s  e n tr e  in d ig èn es  dans l e s  C o lo n ie s  f r a n ­
ç a i s e s " ,  Simy, 1930, I. 9.
¿ni KwfcleDe 1 oi the Treaty wf MNM&, T&î&xM > S
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French I f  a l l  i t a  «drain*9 t r a t iv e  o f  f l o o r s  and raore than h a l f  o f
(1)

i t s  members are  o f  French n a t io n a l i t y  (A r t i c l e  2 4 ) .  In c o n ­

sequence, c o r p o r a t io n s  c o n s t i tu te d  b y  French s u b je c t s  o f  the 

C olony who owe n a tu ra l a l le g ia n c o  to  Franco w i l l  have a French 

n a t i o n a l i t y  and perhaps a n a t iv e  q u a l i t y .

119* Land Ownership and the C on cess ion  sy stem . -  No r e ­

s t r i c t i o n  In imposed upon the c a p a c i t y  o f  a l ie n s  t o  a c q u ir e  im­

m ovable p ro p e rty  in C och in -C h in a . A s im ila r  r ig h t  la  gran ted  

in  Cambodia by an e a r ly  c o n v e n t io n . I t  naa s p e c i a l l y  exten d ed  

to  A s i a t i c  a l ie n s  and Annamites r e s id e n t  In Cambodia b y  a r o y a l

Ordinance o f  13 May, 19()9. S im i la r ly ,  no t ilin g  r o s t r a  ins the
( 2 )French o r  aliens from  acquiring land In Laos . ' #

In Annan and Tonkin the s i t u a t io n  is  d i f f e r e n t .  The t r a ­

d i t i o n a l  p r in c ip le  has been  th a t a l ie n s  a re  Incapable  o f  a c q u ir ­

in g  immovables on Annamite t e r r i t o r y .  A s o le  e x c e p t io n  ia 

made in  fa v ou r  o f  the C h in ese , whose t r a d i t i o n a l  p r iv i le g e s  were 

s p e c i a l l y  p reserv ed  by the T rea ty  o f  1885 f o r  Annara and T onkin , 

and by  the C onvention  o f  1886 f o r  Annara.^3 * The r ig h t  was 

d en ied  to  n o n -r e s id e n t  C hinese f o r  some tim e . A l o c a l  c o u r t  

o f  S a igon  ru le d  In 1880 that, China n ot h a v in g  g ra n ted  r e c i p r o c a l  1 2 3
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( 1 )  O ir a u l t , QP» o i t . ,  I l l  (1 9 3 0 ) , 9 3 .
*1 r ,u  * '* 41 a> *

(2 )  I b i d . ,  167; S o lu s , o p . c i t . ,  406 .

( 3 )  Article 1 o f  the T rea ty  o f  1885, S ta te  Panera. 76 . exo« 
A r t ic le  «  Of C o n d i t i o n  o f  1B88, ' 738 .



r e g u la r ly  c o n s t i tu te d  under French law and whose c a p i t a l  is 

s u b s c r ib e d  by a m a jo r ity  o f  F rench  o i t i z e n s ,  s u b je c t s ,  and p r o ­

té g é s  ( A r t i c l e  9 ) .  ^  The e f f e c t  o f  th e  D ecree is  to  d r iv e  

th e  C hinese from  the p la n t a t io n s ,  o f  w h ich  the c ro p  was one o f  

the main sou rces  o f  t h e ir  w e a lth ; th is  c o n s t i t u t e s  the moat 

fo rm id a b le  blow s t r u c k  a t  t h e i r  econom ic suprem acy. ^  W hether 

th e  measure is  co m p a tib le  w ith  the t r e a ty  o b l ig a t io n s  o f  France 

i s  ex trem ely  d o u b t fu l .  The in c lu s io n  o f  a l l  a l ie n s  in  the 

p r o h ib i t io n  is  no j u s t i f i c a t i o n  f o r  a measure l e v e l l e d  a g a in s t  

a ra ce  who had been  assu red  o f  a s e c u r i t y  o f  tenure eq u a l t o  

th a t  o f  the n a tiv e  Annam ite. 1 * * 4

(1 )  The D ecree has been ren d ered  a p p lic a b le  by a d m in is tra t iv e  
o rd e rs  to  Laos (5  June, 1929: see  A n n u a ire . 1929, I I ,  1 9 4 ),
C och in -C h in a  (13 June, 1 9 2 9 ), Tonkin (21 June, 1929) and Cam­
b o d ia  (13 J u ly , 1 9 2 9 ) . The regim e in  Annam is  governed  by the 
o r d e r  o f  27 A p r i l ,  1925, e n v is a g in g  a s im ila r  p r o s c r ip t io n  (se e  
j . O . I .  1929, 2 2 1 3 ).

(4 )  D ennery, o p . c l t . ,  155 .
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Chapter XXXVI.

COKSUIAh JUKISDICTIOK AhD THE CHINESE RESXDKMT3
IN v? XAli

120 . Tha P reca r iou s  P o s it io n  o f  the C h in e s e .-  The 

e x is t e n c e  o f  W estern co n s u la r  J u r is d ic t io n  in  Slam a f f e c t s  the 

s ta tu s  o f  Chinese in  two r e s p e c t s .  C h in ese , as n a t io n a ls  o f  

a n o n -tre a ty  pow er, are s u b je c t  to  l o c a l  laws and J u r is d ic t io n  

o f  the c o u n try , w h ile  n a t io n a ls  o f  many or the European Powers 

a re  gran ted  e x t r a t e r r i t o r i a l i t y .  In com m ercial d e a lin g s  and 

le g a l  r e la t io n s  w ith  such n a t io n a ls ,  the C hinese arc n ot o n ly  

s u b je c t  t o  Siamese l e g i s l a t i o n  and a u t h o r i t y ,  but a rc  amenable 

to  th? r e s p e c t iv e  co n su la r  c o u r ts  as p l a i n t i f f s ,  and aa d e ­

fen d a n ts  to  s p e c ia l  Siam ese c o u r t s ,  w ith t h e ir  a d v e r s a r y 's  

c o n s u l s i t t i n g  on the benoh c o n c u r r e n t ly  w ith  the n a t iv e  Judge. 

The s i t u a t io n  has become even  more co m p lica te d  by the c o n c lu ­

s io n  o f  la t e r  t r e a t i e s  betw een Slam and w estern  s t a t u e ,  which 

have c r e a te d  d i f f e r e n t  c a t e g o r ie s  o f  t h e ir  n a t io n a ls ,  v a ry in g  

from  p la c e  to  p l a c e . and under d i f f e r e n t  J u r i s d ic t i o n s .  When 

in v o lv e d  In l i t i g a t i o n  w ith  sons f o r e ig n  p e r s o n s , the C hinese 

a p p l ic a n t  w i l l  en cou n ter  the g r e a t e s t  d i f f i c u l t y  to  know b e ­

f o r e  w hich  j u d i c i a l  t r ib u n a l  he s h a l l  b r in g  h is  c a s e .  He moat 

in v e s t ig a t e ,  f i r s t  o f  a l l ,  the n a t i o n a l i t y  o f  h is  p a r ty , snd

w hether he Is o f  European or  A s ia t ic  d e s c e n t ,  and when he began
.

t o  r e s id e  in  Siam and r e g is t e r e d  w ith  h is  c o n s u la t e .  In
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a d d it io n ,  he has to  a s c e r t a in  the q u a lity  o f  the n o t io n a l s t a ­

tus o f  h is  opp on en t, w hether he e n jo y s  f u l l  c i t i z e n s h i p  o r  la  a I 

s u b je c t  or a p ro tég é  o f  one or ether Power -  fa c t s  which have 

m a teria l con sequ en ces and which do  not con cern  an ord in a ry  p e r - 

aon who may happen to  engage In a la w s u it .

As n a tio n a ls  o f  t r e a ty  Powers th at cou n t C e le s t ia l  elem ents 

among t h e ir  c o lo n ia l  p o p u la t io n , the C hinese are equ ally  a f f e e t -  

e d . They e n jo y  e x t r a t e r r i t o r i a l i t y  them selves by v ir tu e  o f  

b i r t h ,  n a t u r a l is a t io n ,  o r  o th e r w is e , in the European c o lo n y  or  

p r o te c te d  S ta te .  M utatls m utand is , t h e ir  p o s i t io n  is  ju s t  as 

co m p lica te d  as that o f  C hinese n a t io n a ls .  Who are to  be c o n ­

s id e r e d  as European n a t io n a ls  o r  e n t i t l e d  to  the "p r o te o t lo n *  

o f  a t r e a t y  Power? What are the r e la t io n s  betw een them and 

European persona on the one hand, and the n a tiv e  Siamese su b -
-  •: ... ;  v  . - . . . .  • ./. . ,  : ;  . ‘  ... . . ■ . ,, v . .. - v . . . . . . ï

j e e t s  on the o th e r?  O b v io u s ly , they d i f f e r  from  ord in a ry  

C h in ese . They a l s o  d i f f e r  among them selves a c c o rd in g  as th e y  

a rc  n a t io n a ls  or p r o te c te d  persona o f  one t r e a ty  power o r  an­

o t h e r ,  because the régim e o f  e x t r a t e r r i t o r i a l i t y  gran ted  by 

Siam v a r ie s  w ith  the Powers co n ce rn e d . They may d i f f e r  fu r t h e r  

among them selves as n a t io n a ls  o f  a g iv e n  Power becau se  o f  the 

rep ea ted  t r e a t ie s  i t  made d iv id in g  i t s  n a t io n a ls  in to  s e v e r a l  

c a t e g o r ie s  having d i f f e r e n t  le g a l  p o s i t i o n s .  To grasp  the f u l l  

s i t u a t io n  and the developm ent o f  e x t r a t e r r i t o r i a l i t y  in  Siam , 

se p a ra te  and c lo s e  stu d y  w i l l  be n e ce ssa ry  A few c u r s o ry  1

(1) Cf.  laCSA, Cha. XXXVII and XXXVIII.
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12 i • Po l i t i c a l  P r o te c t io n  and J u d ic ia l  Imm unities . -  

At the o u ts e t  i t  seems opportune t o  p o in t  ou t the d i s t i n c t i o n  

betw een d ip lo m a tic  p r o t e c t io n  by way o f  good o f f i c e s  ov er  n a ­

t i o n a ls  o f  a f o r e ig n  Power and ju d i c i a l  exem ption  o f  persons 

from  the ju r i s d i c t i o n  o f  th e  t e r r i t o r i a l  s t a t e . The d e le g a te d  

p r o t e c t io n  e x e r c is e d  by d ip lo m a t ic  o r  c o n s u la r  agents o f  on© 

power over n a t io n a ls  o f  a th ir d  power e i t h e r  becau se  tn a t 

o th e r  Power has n o t  made a t r e a ty  w ith  the r e s id e n t  S ta te  or 

becau se  i t  keeps up th e r e in  no le g a t io n  or  c o n s u la te  o f  i t *  

own, c o n fe r s  no t r e a ty  r ig h t s  o f  th e  p r o t e c t in g  S ta te  upon the 

f o i e l g n  n a t io n a l ,  whose s ta tu e  t h e r e fo r e  la n o t  changed, 

ju r i s d i c t i o n a l  Immunity, on the o th e r  hand, is  l im ite d  t o  n a ­

t io n a ls  o r  n a t iv e s  o f  a p r o t e c t o r a te  o n ly ,  o f  the power e x e r ­

c i s i n g  the J u r i s d ic t i o n ,  and d i f f e r s  fu n dam en ta lly  from  "good  

o f f i c e s ** d ip lom acy .

The United S ta te s  C onsul f o r  Siam appeared  t o  have e x e r -  

e is e d  the form er k ind  o f  p r o t e c t io n  ov er  C h in ese , w hich how­

e v e r  does n ot im ply th a t C hinese would e v e r  e n jo y  any o f  the 

e x t r a t e r r i t o r i a l  advantages o f  th at Power. T his la apparent 

in  view  o f  a passage In the C e r t i f i c a t e  o f  P r o te c t io n  Issu ed  

by the American a u t h o r i t ie s  which thows th at the "C onsu l has 

gran ted  the p r o t e c t io n  o f  h is  c o n s u la te  to  the person  who is  

a s u b je c t  o f  the C hinese Empire and who h av in g  made known to

the Consul th a t he has no c o n s u l r e s id e n t  o f  h is  own n a tio n  to  
assist him In ca se  o f  n e e d ."  The p r o t e c t io n  is  o f  a

(1 )  T h o rn e ly , o p . c l t « , lOQ.
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d e le g a te d  n a tu re , and la  n ot baaed on fra u d u le n t  re p re se n ta ­

t io n  on the p a rt o f  the C h in ese , aa la some tim es a l le g e d .  I t  

la  th e r e fo r e  l e g a l ly  a d m iss ib le  i f  the co n se n t  o f  the I n t e r e s t ­

ed powers has been  o b ta in e d , and the eon au l has n o t  attem pted 4 

t o  e n te r ta in  ju r la d le t lo n  ov e r  t h e i r  n a t io n a le .  ^  * Whether 

ow ing to  mere m isappreh ension  on the p art o f  the Siamese Govern­

ment o f  the extended p r o t e c t io n ,  o r  as a p ra oa u tlon a ry  measure 

a g a in s t  abu se , the S ta te  Department a t  W ashington In s tru c te d  

the American C onsulate in  1399 to  tra n sm it t o  I t  a H a t  o f  

a l l  persons r e g is t e r e d  thox*e w ith  a sta tem ent o f  the grounds 

o f  r e g i s t r a t i o n ,  and t h e r e a f t e r  to  send In such e l i s t  r e g u la r ­

l y  tw ice  a y e a r . The C on su late  was n ot to  r e g i s t e r  any C h i­

nese  person  c la im in g  to  be a c i t i z e n  o f  the United S ta te s  b y  

n a t u r a l i s a t io n ,  n o r  to  r e g is t e r  any C hinese c la im in g  t o  be a 

c i t i z e n  o f  the United S ta te s  by b ir th  u n t i l  the e v id e n ce  o f  

subh b ir t h  sh ou ld  have been  subm itted  t o  the D epartm ent. ^  ^

Oood o f f i c e s  exten ded  to  persons o f  f o r e ig n  n a t i o n a l i t y  m ight
•/-iff

have been cou n ten a n ced .

12 2 . R a tion s  personae o f  the C onsu lar R egim e. -

(1 )  The problem

Controversies o f t e n  a r o s e  as to  the e x te n s io n  o f  j u r i s ­

d i c t i o n a l  p r o t e c t io n  over  p erson s who w ere n ot con tem p la ted  In 1 2

( 1 ) B orch a rd , o p . c l t . ,  467.

(2 )  R ath aban ja , E x t r a - T e r r i t o r ia l i t y  In slam  (1 9 2 4 ) , 124 .
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o r i « ln a l  t r e a ty  o f  c a p i t u l a t i o n . . Towards the end o f  the 

n in e te e n th  cen tu ry  Great B r ita in  and F rarce ware fa s t  a c q u ir in g  

c o lo n ie s  and p r o t e c t o r a t e ,  in  the Far H ast, and they  In . Is tad 

on e x te n d in g  e x t r a t e r r i t o r i a l i t y  t o  a l l  n a t iv e ,  who came from  

auch t e r r i t o r y .  For in  p o in t  o f  law , th ese  c o l o n i a l s  were 

e i t h e r  European s u b je c t s  o r  p r o te c te d  peraon a . Aa a r e s u l t ,  

h o s ts  o f  Annsraite. and L a o t ia n , from  French I n d o - C h l n a ,^  t o ­

g e th e r  w ith  Burmese, M alays, and Hast In d ia n s , as w e ll  as 

C h inese b om  in  Maeoo, Hong Kong and o th e r  W estern p o s s e s s io n s , 

were exempt from  Siam ese J u r i s d i c t i o n .  The in h a b ita n ts  o f  

th ese  t e r r i t o r i e s ,  e s p e c i a l l y  o f  th ose  p a rts  ca rv ed  out o f  

Siam , were c l o s e l y  a s s im ila te d  to  the S iam ese , who n a tu r a l ly  

r e se n te d  t h e ir  b e in g  t r e a te d  d i f f e r e n t l y  from  th em se lv es .

The in c lu s io n  o f  C hinese in  the p r o te c te d  l i s t  was a ls o  a c c e p t ­

ed  as a r e a l  danger becau se  " i t  amounted to  no le s s  than en ­

t i r e l y  o b s t r u c t in g  the a c t io n  o f  the l o c a l  p o l i c e  a u th o r ity  

as w e l l  as the l e g i s l a t i o n  o f  th e  s t a t e  o v e r  one o f  the r i c h e s t  

and most In d u str iou s  p o r t io n s  o f  the p o p u la t io n ,"  and c o n s e ­

q u e n tly  the e f f e c t i v e  a d m in is tra t io n  and p ro g re s s  o f  th e  o o u n try  

was a ls o  im p o s s ib le . Some ware o f  tho o p in io n  that e x t r a ­

t e r r i t o r i a l i t y  had the o b je c t  o f  s e c u r in g  to  the n a t io n a ls  o f

( i )  The Cambodians p ro b a b ly  were ex c lu d ed  from  the p r iv i ls K c  
By A r t i c l e  V o f  the T rea ty  between Prance and slam o f  l i  
1667. in  which Siam r e co g n is e d  tho new ly a co u lre d  
t o r a t c  over  Cam bodia, i t  was providS S  th a ?  ^ i f  
Jaota  commit any crim e o r  o f fe n c e  on t e r r i t o r y  th ev ‘
s h a l l  ba t r i e d  and punished w ith  J u s t ic e  b J \ h  Jhey
- « *  w o r d i n g  to  the la w . o f  3 1 » " ,  g , H  papers l * *

l 2 ) h a th aba n ja , o p . o l t . .  849 .
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c e r t a in  S ta te s  a p r o t e c t io n  w h ich  th ey  c o u ld  n ot f in d  in  a 

co u n try  le s s  c i v i l i s e d  than t h e ir  own. This p r in c ip le  does 

n ot a p p ly  t o  the s u b je c t s  o f  State®  who f in d  in  Siam a t  le a s t  

the so®« le g a l  p r o t e c t io n  as In t h e ir  ovfn c o u n tr y . I t  was

n o t  t h e r e fo r e  th ou gh t p rop er  to  a c c o r d  e x t r a t e r r i t o r i a l i t y  to  

the s u b je c t s  o f  those S ta te s  w hich  them selves were under a c o n ­

s u la r  ré g im e * ^

I t  was a la o  a l le g e d  that f o r e ig n  le g a t io n s  in  Slam ap p ear­

ed t o  have d e l iv e r e d  c e r t i f i c a t e s  o f  p r o t e c t io n  to  fo r e ig n  

p erson s o f  o th e r  n a t i o n a l i t i e s ,  to  whom they thus a ccord ed  ad­

van tages o f  J u r is d ic t io n  r e s e r v e d  by tr e a ty  to  t h e ir  own na­

t i o n a l s . ^  Under the g e n e r ic  name o f  p ro té g é s  o r  p r o te c te d  

p e r s o n s , two c a t e g o r ie s  o f  d i f f e r e n t  in d iv id u a ls  were d i s t i n ­

gu ish ed  t th o se  who by b i r t h  had the r i^ h t  t o  p r o t e c t io n ,  o r  

th e  r ig h t  ho the q u a l i t y  o f  s u b je c t s  o f  a t r e a t y  pow er, and 

th o se  who, h av in g  no l e g a l  t i t l e ,  d e r iv e d  th e ir  p r iv i le g e d  

p o s i t io n  by an a c t  o f  grace w h ich  was alw ays r e v o c a b le .  A lle n s  

thus r e g is t e r e d  a t  a c o n s u la te  c o u ld  c la im  exem ption from  

a r r e s t ,  t r i a l ,  o r  p o s s ib le  c o n v ic t io n  by the Siam ese c o u r t s .

The f o r e ig n  Powers that ch ose  to  e n l i s t  such persons might 

th in k  i t  a means o f  in c r e a s in g  t h e ir  in f lu e n c e  by s w e ll in g  the 

p r o t e c t e d  l i s t ,  t h e ir  p r o t e c t io n  b e in g  the r a is o n  d 'e t r e  o f  

t h e ir  in t e r v e n t io n .  R e g is t r a t io n  was alw ays made the b a s is  * 1

« ' ................ :

(1 )  D ougs, "C o n d it io n  des é tra n g e rs  e t  O rg a n isa t io n  j u d i c i a l s  
au S lam ", J . I . ,  1900, 461 .

(2 )  padoux, o p . o i t » ,  69 5 .
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f o r  a c la im  o f  e x t r a t e r r i t o r i a l i t y  even though I t  had been Im­

p r o p e r . fh e  c o r r e c t io n  o f  the r e g ie t a r  was a m atter f o r  the 

p a r t i c u la r  co n su la te  con cern ed , and the Siam ese co u r t  might 

n o t  r e j e c t  a r e g is t r a t io n  c e r t i f i c a t e . ^

That th ere  were in s ta n ce s  o f  abuse In  c o n s u la r  j u r i s d i c ­

t io n  i t  would be u n g ra te fu l t o  d en y . But I t  muat n ot be su p ­

p osed , a t  le a s t  s o  f a r  as the p r o te c te d  persons were c o n ce rn e d , 

th a t  e x t r a t e r r i t o r i a l  j u r i s d i c t i o n ,  which a p p lie d  W estern law 

and p ro ce d u re , m ight u n ju s t ly  and u n c o n d it io n a lly  b e n e f i t  the 

A s i a t i c s .  They esca p ed  l o c a l  a u th o r ity  on ly  to  f in d  them­

s e lv e s  fa ce d  w ith  the more e n lig h te n e d  «nd e f f i c i e n t  European 

l e g a l  system . To su g g e st  th e  ou tlaw ry o f  the persons who 

c la im  e x t r a t e r r i t o r i a l i t y  w ould im ply that the regim e was a 

n e ce s s a ry  e v i l  and d e tr im e n ta l to  the sub lim e aims o f  J u s t i c e ,  

f o r  the atta inm ent o f  which the in s t i t u t io n  has been  and s t i l l  

i s  a d v o ca te d .

( l i )  Frenoh res  s o r t  is  san ts

France p a r t i c u la r ly  was accu sed  o f  e x te n d in g  h er e x t r a ­

t e r r i t o r i a l i t y  f o r  p o l i t i c a l  in s te a d  o f  ju d i c i a l  pu rp oses by 

e n co u ra g in g , I n s t r u c t in g ,  and r e c e i v in g  the demands o f  a l l  th ose  

a sk in g  f o r  the fa v o u r . T his was regarded  as a c le a r  in d lc a -
(2)t lo n  o f  h e r  in te n t io n  t o  b r in g  the c o u n try  under h er  c o n t r o l .

James, * J u r i s d ic t i o n  o v e r  F o re ig n e r*  in S iam ". a .J XVI 
(1 9 2 2 ) , 598 . * —  *

(2 )  Morse and M acnalr, op . c l t . .  364 .
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In the threa yea rs  from  1893 t o  1896, the number o f  Frenoh r e s ­

s o r t is s a n t e  Jumped from  two hundred to  t h i r t y  thousand. Anna­

m ite s , Cambodian«, L aotian « and C hinese were r e g is t e r e d  a t  the 

d i f f e r e n t  c o n s u la t e s . ^  * By 1901 the number o f  p ro té g é s  a lon e  

rea ch ed  11 ,400  in  th e  c i t y  o f  Bangkok, ^  but was reduced to  

4 ,7 0 0  a f t e r  1904. By that year Franco con sen ted  t o  withdraw 

her p r o t e c t io n  from  n a t iv e s  o f  a t e r r i t o r y  who had s e t t l e d  in  

Siam b e fo r e  su ch  t e r r i t o r y  came under French r u le ,  and from  

the g ra n d ch ild ren  born  in  Siam o f  the n a t iv e s  o f  the t e r r i t o r y ^  

The Siamese Government was o b l ig e d  to  a c c e p t  the l i s t  o f  

F rench  p ro té g é s  as they e x is t e d  a t  the date o f  the agreem ent, 

e x c e p t  those persona whose r e g is t r a t io n  sh ou ld  be found by one 

o r  o th e r  power to  have been im properly  o b t a i n e d /* ^  France 

a la o  re se rv e d  the r i g i t a  w hich Siam might a cco rd  to  o th e r  

powers c o n ce rn in g  ad m ission  and p r o t e c t io n  o f  tnone A s ia t ic s  

n o t  bora  or  n a tu r a lis e d  in  a Frenoh c o lo n y  or p r o t e c t o r a t e / 5  ̂

S im ila r  arrangem ents t o  l i m i t  the r e g is t r a t io n  o f  p ro té g é s  

were made w ith  Great B r ita in  in  1 8 9 9 . ^  Siam a la o  ob ta in e d  1 2 3 4 5

(1 )  K ie l ,  ’’C on d ition s  des A s ia t iq u e s  s u je t s  e t  p ro té g é s  fr a n ­
ç a is e *  au. S iam ", 6 -8 ,  c i t e d  in  D ic t io n n a ir e  D ip lo m a tiq u e , I I ,  
7 2 6 .

(2 )  R e g e ls p e r g e r , op , c l t . ,  41 .

(3 )  see  su p ra . I  77.

(4 )  Article X , C onven tion  o f  1904.

(5) Article X I I I , Ib id .

^  See su p ra , I  77 .
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from  the N etherlands a l i s t  o f  D utoh-C hinese p ro t ig ^ s  o f  the 

E ast I n d ie s ,  r e s t r i c t i n g  h er  p r o t e c t io n  to  Dutch s u b j e c t s . ^

Mo agreement has been made with Portugal, one of the four 

European Powers having numorous Asiatic subjects in Siam, who 

therefore continues to exercise her unmitigated authority.

( i l l )  B r it is h  S u b je c ts

The in c lu s io n  o f  C hinese as B r i t i s h  s u b je c t s  in  the p r o ­

te c te d  l i s t  W8s not u n a n t ic ip a te d . The T rea ty  o f  1865 (A r­

t i c l e  H i ) ex c lu d ed  o n ly  th ose  C hinese n ot a b le  to  prove t h e ir  

s ta tu s  as B r i t i s h  s u b je c t s ,  from  the p r o t e c t io n  o f  the B r i t i s h  

C on su l. The q u e s tio n  w hether n a tiv e s  o f  c o u n tr ie s  under 

B r i t i s h  p r o t e c t io n  and p erson s n a tu r a lis e d  In a B r i t i s h  C olony 

were t o  e n jo y  e x t r a t e r r i t o r l a l i t y  had been much d is p u te d . The 

form er were e v id e n t ly  n o t  B r i t i s h  s u b je c t s ,  t o  whom on ly  the 

t r e a t i e s  u s u a lly  r e fe r r e d .  C o lo n ia l  n a tu r a l is a t io n  had no 

e x t r a t e r r i t o r i a l  e f f e c t s  and persona so n a tu r a lis e d  en jo y e d  

the p r iv i le g e s  o f  B r i t i s h  s u b je c t s  on ly  in  the one c o lo n y . i t  

th o r e fo r e  oou ld  n ot be oontended  th a t th ey  oame w ith in  the
'M-A "vS. £* V  - w? »■ -V  *- V*- ‘‘ * ** '*'* ' ’■ ’i>*' ** *• i A  t * . * . * 1

d e f i n i t i o n  o f  ’’ B r i t i s h  s u b je c t s ' ’ ov e r  whom conaul& r J u r is d ic ­

t i o n ,  as o r ig in a l l y  in te n d e d , was e x e r o is a b le  in  p la ce s  w hich 

were n ot c o l o n i e s . ^  E q u a lly , th ere  c o u ld  be no doubt th a t  

they en joy ed  the p o l i t i c a l  p r o t e c t io n  o f  Great B r ita in  when 1 2

(1 )  Agreement o f  1 ga y , 1901; N athabanja , o p . o l t . . 129 .

(2 )  f l f c g o t t ,  E xtra t e n !  to r  i a l i t y  (1 9 0 7 ) , 6 9 ,
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they were In f o r e ig n  la n d s . An e a r ly  O rd er-in -C ou n cI 1 ( 1 * r e ­

g u la t in g  the e x e r c is e  o f  con a u la r  J u r is d ic t io n  In Siam had 

thus in c lu d e d  any person  e n jo y in g  B r i t i s h  p r o t e c t io n  in  Slam 

and the s u b je c t s  o f  Indian  .States under the p r o t e c t io n  o f  the 

B r i t i s h  Crown w ith in  the d e f i n i t i o n  o f  " B r it is h  s u b je c t s ” .

That th is  exceeded  the scop e  o f  the t r e a ty  p r o v la io n  was o b ­

v iou s  . The b e n e f i t  o f  d ip lo m a t ic  p r o t e c t io n  was oy  no means 

id e n t ic a l  w ith  th at o f  e x t r a t e r r i t o r i a l i t y . I t  was n ot u n t i l  

the C onvention  o f  1899 was con clu d ed  th a t the le g a l  p o s i t i o n
(2 )o f  the s u b je c t s  o f  th e  Ind ian  S ta te s  was fo r m a lly  r e c o g n is e d .

The same agreem ent ex c lu d ed  f r o «  " p r o t e c t i o n ” c o l o n i a l l y  na­

tu ra lised  A sia tic  p e rso n s , n a t u r a l is a t io n  w ith in  the U nited 

Kingdom o n ly  b e in g  e n v isa g e d , but f o r  a European or  o th e r  w h ite  

p erson  n a t u r a l is a t io n  in  any p a rt o f  the Empire s u f f i c e d .

T h ere  was no reason  why a B r it is h  s u b je c t  by  o o lo n ia l  na­

t u r a l i s a t i o n  sh ou ld  to  t r e a te d  len s  fa v o u ra b ly  than a n a t iv e  

o f  a p r o te c te d  S ta te  who was n o t  a a u b je o t  o f  the B r it is h  

Crown. I t  must n ot be supposed that when a peraon la  t r e a te d  

aa a s u b je c t  f o r  a l l  pereens in  any p a rt  o f  th e  B r lt ie h  D om ini­

ons» i t  is  p o s s ib le  f o r  the S ta te  " e n t i r e ly  to  wash i t s  hands 

o f  him  and h is  a f f a i r s  the moment that he o v e rs te p a  the

boundary o f  the E m p i r e . I t  had a l s o  been  su g g ested  th at 1 2 3
___________ ____ ________________________________  _________________

(1 )  O rder in  C o u n cil o f  Siam , 1889, S ta te  P a p ers , 8 1 , 431 .

(2 )  a r t i c l e  1 ( 3 ) ,  C on ven tion  o f  1899.
1  i  «  f t  i  ~i v;J> *s' %ji ĝ _ . j 1S- J 2 _

(3 )  H a ll ,  The F ore ign  Powers and J u r is d ic t i o n  o f  the B r i t i s h  
prown (1 8 9 4 ) , 2 9 .
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s in e «  the s u b je c t s  or Indian  S ta te s  had teen tre a te d  In  tha 

same manner ae B r i t i s h  p r o te c te d  persona under the F ore ign  

J u r ia d ic t io n  A c ts , the n a t iv e s  o f  o th e r  B r i t i s h  p r o t e c t o r a te s  

m ight n o  doubt ju s t l y  c la im  to  be t r e a te d  us B r i t i s h  p r o te c te d  

p erson s f o r  the purpoao o f  f o r e ig n  J u r i s d i c t i o n . ^

The d e f i n i t i o n  l a i d  down by th e  C on ven tion  o f  1899 was 

soon  ov errid d en  by  a n oth er  o rd e r  in  C o u n c il ,  under which " B r i ­

t i s h  s u b je c t "  would in c lu d e  any B r i t i s h  p r o t e c t e d  p e rs o n , th a t 

i s  to s a y , any person  who (a )  1» a n a t iv e  o f  any p r o t e c t o r a te  

o f  the Crown f o r  the tim e b e in g  in  Siam , or (b )  b y  v ir t u e  o f

a .  15 o f  the F oreign  J u r is d ic t io n  A c t , 1890, o r  o th erw ise  o n -
(2 )

jo y s  B r i t i s h  p r o t e c t io n .  This t o o  was a g reed  upon by Siam

in  tha T rea ty  o f  1925 , which p reserv es  in  f o r c e  the agreem ent 

o f  1899, and extends th ose  p r o v is io n s  r e la t in g  t o  an A a ia t lo  

p erson  t o  o th e r  p erson s t o  whom the sa id  agreem ent d id  n ot ap­

p ly  and who e n jo y  B r it i s h  p r o t e c t io n  by v ir t u e  o f  b e in g  c i t i ­

zens o f  o r  born  in  a B r it i s h  p r o t e c t o r a t e  o r  t e r r i t o r y  under 

B r i t i s h  m andate. ' By s t r i c t  in t e r p r e t a t io n ,  a o o l o n i a l l y  

n a tu r a lis e d  B r i t i s h  s u b je c t  remains u n re co g n is e d , a lth ou gh  by

U )  Jenkyns, B r it i s h  hule, ard Jurisdi c t ion beyond the Seas 
(1 9 0 2 ) , 355 .

(2 )  o rd e r  in  C ou n e ll o f  Siam , 1903, ¿Ltato P a p ers . 96 , 111. 
' 3 , 15 o f  the J u r is d ic t i o n  A ct p ro v id e d  that the e x p r e s s io n  

"p erson s  e n jo y in g  B r it is h  p r o t e c t io n "  s h a l l  in c lu d e  a l l  sub ­
j e c t s  o f  the s e v e r a l  p r in ce s  and S ta te s  in  In d ia .

(3 > Article V I, T reaty  o f  14 J u ly , 1925 .
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later Orders*1' "British subject" shall include a British pro­
tected person. But persona naturalised in a British protec­
torate are entitled to the rights of  extra ter r 1 tor lei ity for 
being Its citizens.

 ̂  ̂ O rd er, 1914, S ta te  faper« Toft 127 
the Order of 1926, ib id  . 7 T B :  168. ’ as supplemented by
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Th® C h in ese , as n o n -t r e a ty  f o r e ig n e r s ,  come under the f u l l  

l o c a l  ju r ie d  in t io n  and thus have the same s ta tu s  as S iam ese.

Aa B r i t i s h  s u b je c t s ,  th e y  w i l l  e n jo y  e x t r a t e r r i t o r i a l i t y

«

125. The F ir s t  phase o f  h r it la h  J u r i s d i c t i o n ;  The T re a - 

t y o f  1885 . -  B r i t i s h  j u r i s d i c t i o n  In Siam fou n d  i t s  g e n e s is  

in  the T reaty  o f  1 8 5 5 . ^  I t  was p rov id ed  that any d is p u te s  

a r i s in g  between B r i t i s h  and Siam ese s u b je c t s  s h a l l  be heard 

and determ ined  by the B r i t i s h  Consul in  c o n ju n c t io n  w ith  the 

p ro p e r  Siam®*« o f  f  le e r s  ; and c r im in a l o f fe n c e s  w i l l  be pu n iah - 

ed in  the case  o f  E n g lish  o f fe n d e r s  by the C onsul a c c o r d in g  t o  

E n g lis h  la w s, and Siam ese o f fe n d e r s  by t h e ir  own lews through 

the Siam ese a u t h o r i t i e s .  But the C onsul s h a l l  n ot in t e r f e r e  

In  eny m atter r e f e r r in g  s o l e l y  t o  S iam ese, n e ith e r  w i l l  the 

Siam ese a u t h o r i t ie s  I n t e r fe r e  in  q u e s t io n s  w hich co n ce rn  o n ly  

the s u b je c t*  o f  the B r i t i s h  Grown. a d i f f i c u l t y  a ro s e  as to  

ttie  p r a c t ic e  o f  co n cu rre n t  h ea rin g  and dec la  Ion between the 

C onsul and the i-e p re a e n ta tlv e  o f  the Siam ese Government in 

c i v i l  m a tte rs . The T rea ty  presumed the com p le te  a c c o r d  o f  

the two a u t h o r i t ie s  in  a l l  ca s e s  subm itted  f o r  t h e ir  exam ina­

t io n #  I f  they  d is a g r e e d , no a r b i t r a t io n  b e in g  p r o v id e d , the 

e a se  would rem ain w ith ou t s o l u t i o n .  An a d d it io n a l  C o n v e n tio n !^  1 2

(1 )  s ta te  p a p ers , 46 , 158 .

(2 )  i b i d . ,  146 .
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in terpx*et ing  the t e x t  o f  th e  1855 T re a ty , was s ig n e d  In the 

f o l lo w in g  year and m o d ifie d  I t  by e x te n d in g  to  mixed c i v i l  

o a se s  the r u le  a c t o r  sa q u ltu r  forum  re  1 a lre a d y  In trod u ced  in  

the f i r s t  T rea ty  f o r  c r im in a l m a tters . I t  s ta te d  w ith  p re ­

c i s i o n  (A r t i c l e  I I )  th a t  a l l  c i v i l  as w e ll  as c r im in a l ca se s  

in  which b o th  p a r t ie s  are  B r i t i s h  s u b je c t s  o r  in whloh the d e ­

fen d a n t Is a B r i t i s h  s u b je c t ,  s h a l l  be t r ie d  and determ in ed  

by the Consul a lo n e . S im i la r ly ,  the Siam ese a u t h o r i t ie s  s h a l l  

be com peten t to  have co g n isa n ce  o f  a l l  o a se s  where a Siam ese 

s u b je c t  is  d e fe n d a n t. Whan the p a r t ie s  e re  o f  d i f f e r e n t  na­

t i o n a l i t y  the a u th o r ity  to  whloh th e  p l a i n t i f f  b e lo n g s  had the 

r ig h t  to  bo p resen t a t  t r i a l s  under the ju r i s d i c t i o n  o f  the 

n a t i o n a l i t y  o f  the d e fe n d a n t . The p resen ce  o f  the B r i t i s h  

C onsul a t  the s i t t i n g  o f  the Siam ese t r ib u n a l ,  o r  o f  a r e p r e ­

s e n t a t iv e  o f  the Siam ese a u t h o r i t ie s  a t  th at o f  th e  C onsu lar 

C o u rt , was the on ly  r e c ip r o c a l  gu aran tee  th a t  the n e g o t ia to r »  

o f  1656 had th o u ^ it  n e ce ssa ry  to  s t i p u l a t e .  However, t h is  

had f a l l e n  in to  d isu se  f o r  a lon g  t lm o .* 1 *

# l t h  th e  open ing  up o f  th e  n orth ern  p a rt  and the in cre a se d  

In te r c o u r s e  between Burns ard  Slam, la r g e  numbers o f  B r it is h  

s u b je c t s  were found in  the I n t e r i o r  o f  th e  Kingdom. on the 

one hand, they were e n t i t l e d  to  a l l  p r iv i l e g e s  o f  e x t r a t e r r i ­

t o r i a l i t y ,  w h ile  on th e  o t h e r ,  th ey  w ere d ebarred  from  r e s id in g

(1 )  pedoux, o p . c l t . ,  7 o 2 ,



ther«s a t  a l l *  To meet the s i t u a t io n  the B r i t i s h  Government 

c o n se n te d  in  1883 t o  r e s to r e  to  the S iam ese , under c e r t a in  

gu aran tees and f o r  c e r t a in  t e r r i t o r i e s  o n ly ,  the r ig h t  o f  J u r is -  II 

d i c t i o n  con ceded  t o  i t  By the T reaty o f  1885 . In con seq u en ce , j 
in  the th ree  n orth ern  p r o v in c e s , a l l  c a s e s ,  c i v i l  or c r im in a l ,  

betw een  B r it is h  s u b je c t s ,  or  In w h ich  B r i t i s h  s u b je c t s  m ight 

be p a r t i e s ,  were to  be su b m itted  t o  Siam ese Ju dges, r e s e r v in g ,  

h ow ever, the C on su l*» r i g h t  to  be p re se n t a t  th e  t r i a l ,  to  make 

any o b s e rv a t io n s  which w ould appear to  him n e ce ssa ry  in the 

in t e r e s t  o f  J u s t ic e ,  and a t  any time b e fo r e  Judgment, to  evoke 

any c a te  in  which a B r i t i s h  s u b je c t  was d e fe n d a n t , to  the co n ­

s u la r  c o u r t  b y  a w r it te n  r e q u i s i t i o n . * 1  ̂ The ” in te r n a t io n a l  

C o u rt” a d m in istered  Siam ese law . But a p p e a l from  a Judgment 

thus ren dered  was to  be d e c id e d  a t  Bangkok by the Siam ese 

a u t h o r i t i e s  1 « c o n s u lt a t io n  w ith  the B r i t i s h  C o n su l-G e n e ra l.

In  e s s e  o f  d isagreem en t betw een th e  two a u t h o r i t i e s ,  th e  o p in io n  

o f  the judge o f  the defen dan t o r  a ccu sed  w ould p r e v a i l  ( A r t i c l e

XX).

The Agreem ent o f  1883 is  a work o f  mutual c o n c e s s io n s .

O reat B r ita in  renounced h er  r ig h t  o f  c o n s u la r  j u r i s d i c t i o n  in  

m atters a r is in g  betw een B r i t i s h  s u b je c t s ,  and in  mixed c a s e s  

where B r it is h  s u b je c t s  s re  the d e fe n d a n ts . Slam con sen ted  on 

h e r  p a rt t o  subm it t o  c o n s u la r  c o n t r o l  and , on a p p e a l, b e fo r e

( 1 )  A r t i c l e  V I I I ,  T re a ty  o f  3 Septem ber, 1883 , S ts te  p a p ers ,
4 7 , 7 8 . *
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& mi73d Jui la d le t io n ,  a l l  c a s e s ,  even In w hich a Siamese d e ­

fen d ed  a g a in s t  a S r i t l s n  s u b je c t ,  and which p r e v io u s ly  were 

w ith in  the com petency o f  the o rd in a ry  Siam ese c o u r t s .

The arrangem ent con tem p lated  an ex p er im en ta l p er iod  o f  

seven  y e a r s ,  tu t in s te a d  o f  oe in g  d is c o n t in u e d  a t  the e x p ir a ­

t i o n ,  i t  was e x t e n d e d ^  t o  e ig h t  more p ro v in ce s  by 1896, t o  

a l l  B r it is h  s u b je c t s  r e g is t e r e d  b e fo re  1909 (w ith  some r e s e r ­

v a t io n s )  by  a C onvention  o f  th at y e a r , and f i n a l l y  t o  the w hole 

B rit ish  community In Slam .

a

1 2 4 , The Second Phase o f  B r i t i s h  J u r i s d i c t i o n ;  The
( 2 )r;«rnra n tio n  of 1909. -  The C on ven tion  o f  lo  Maroh, 1909, was 

in  many r e sp e o ts  th e  most Im portant s in c e  the T reaty  o f  1855.

I t  d iv id e d  B r it is h  s u b je c t s  in  Slam in to  two c l a s s e s ,  th ose  

r e g is t e r e d  a t  the B r it is h  C on su la te  b e fo r e  the date  o f  the Con­

v e n t i o n ,  ard th ose  r e g is t e r e d  a fte r w a r d s . T h e  J u r is d ic t i o n  

o f  the in te r n a t io n a l  C ourts e s ta b l is h e d  In 1883 was extended  

to  a l l  p r e -r e g is t e r e d  p e r s o n s , but the system  was to  come t o  

and end on , and c o n d i t i o n a l ly  o n , the p rom u lg a tion  and com ing 

in t o  f o r c e  o f  the Siam ese Codes l » e » , the C i v i l  and Gonsver- 

e i a l  C od es, the P enal C ode, the Code o f  C i v i l  P ro ce d u re , the

( 1 )  s ta te  p a p ers , 8 8 , 3 3 .

(2 )  f o l d . .  102, 126. F or reason s f o r  the e x te n s io n  o f  the 
system  in  1883 see  E xp lan atory  Memorandum, p a r . Psp. Cmd. 
4 6 4 6 , 1909.
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Code o f  Penal P roced u re , and the Law o f  J u d ic ia l  O rg a n isa t io n . 

The J u r i f ld ic t io n  o f  th ose  c o u r ts  sh ou ld  then be t r a n s fe r r e d  to  

the o rd in a ry  Siam ese c o u r t s ,  to  which a l l  the p o s t - r e g is t e r e d  

were at once to  be s u b je c t .

The r e t r o c e s s io n  o f  ju r i s d i c t i o n  was re g u la te d  by in  an­

nexed p r o t o c o l  d e f in in g  the c o n d it io n s  under w hich i t  was to  

be e x e r c is e d .  The In te r n a t io n a l C ourts were t o  have c o g n i ­

sance o f  a l l  c i v i l  and com m ercia l m atter* to  w hich B r i t i s h  

s u b je c t s  w sie  p a r t ie s ,  and o f  penal m atters -  b reach es o f  law
t

o f  e v e r y  k ind whether com m itted by B r it is h  s u b je c t s  or to  

th e ir  in ju r y . The r i ^ i t  o f  e v o c a t io n  in  I n te r n a t io n a l C ourts 

was to  be e x o r c is e d  in  a ccord a n ce  w ith  the p r o v is io n s  o f  the 

T rea ty  o f  1885, w hich was t o  ce a s e  as to  a l l  m atters com ing 

w ith in  the scop e  o f  Code* or  Laws r e g u la r ly  prom ulgated .

The most notew orth y  fe a tu r e  in  the J u r is d ic t i o n  p r o t o c o l  

Is  perhaps the use o f  the European le g a l  a d v is e r  and the d l f -  

f e r e n t la t i o n  betw een B r it i s h  s u b je e t s .  I t  was s t ip u la t e d  

th at in  a l l  ca se s  w hether in  the In te rn a t io n a l C ourts or  in  

the o rd in a ry  Siam ese t r ib u n a ls ,  in  w h ich  a B r it is h  s u b je c t  was 

d e fen d a n t o r  a ccu sed , s  European le g a l  a d v is e r  would s i t  in  

the c o u r t  o f  f i r s t  in s ta n c e . In ca ses  in  which s B r i t i s h  born 

o r  n a tu r a lis e d  s u b je c t  n ot o f  A s ia t ic  d e s ce n t  m ight be a p a r ty , 

the A d v ise r  w ould s i t  as a Judge o f  the c o u r t ,  and i f  such 

subject was d e fen d a n t o r  a ccu se d , the o p in io n  o f  the A d v ise r  

sh ou ld  p r e v a i l .
t
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The p o s it io n  may be c o n v e n ie n t ly  summed up th u s : For a 

pro-registered B r it is h  s u b je c t ,  the ju r i s d i c t i o n  goes to  the 

International Court, where the B r i t i s h  Consul may s i t .  I f  he 

I s  defen dan t or a ccu se d , an A d v iser  must a l s o  s i t ,  and the Con­

s u l  may evoke the ca se  to h is  own t r ib u n a l .  However, i f  the 

p r e - r e g is t e r e d  s u b je c t  be p l a i n t i f f  o r  p r o s e c u to r  and B r i t i s h -  

b o r n , o r  n a tu r a lis e d  n ot be in g  o f  A s ia t ic  o r i g i n ,  the A d v isor
a . . >- Y  ' l l  I '  • jpw  - . ¿T- <

s i t a  as one o f  the Judges, And i f  such p erson  be d e fen d an t 

o r  a c cu s e d , the A d v is e r ’ s o p in io n  s h a l l  p r e v a i l .  For a p o s t -  

r e g i s t e r e d  B r it is h  s u b je c t ,  a l l  eases  go  t o  the o rd in a ry  

B iases®  c o u r ts  i f  he be p l a i n t i f f  or in ju re d  p a r ty , w ith ou t 

th e  p resen ce  e i t h e r  o f  the Consul o r  o f  the A d v ise r . i f  he 

be d e fen d a n t o r  a ccu se d , an A d v iser  w i l l  s i t .  T h is  i s  then 

known ae sn "Empowered C o u r t" . S im i la r ly ,  i f  the p l a i n t i f f  

be  a B r i t i s h  born o r  n a tu r a lis e d  s u b je c t  n o t  o f  A s ia t ic  d e s c e n t , 

an A d v iser  w i l l  a l s o  s i t  as one o f  th e  Judges and h is  o p in io n  

s h a l l  p r e v a i l  b e fo re  a " B r i t is h  born  o r  n a t u r s l ic e d ^ e fe n d a n t  

o r  a ccu sed  p e rso n * .

The T re a ty  p ro v id e s  f o r  the termination o f  th e  In te rn a ­

t io n a l  Courts and the r l $ i t  o f  e v o c a t io n  by  the B r i t i s h  C on su l. 

But I t  is  s i l e n t  as to  the p r iv i l e g e s  o f  the European Legal 

A d v is e r , who was attached to the In te r n a t io n a l  as w e ll  as to  

the o rd in a ry  Siam ese co u n ts . I f  t h is  privilege is  n o t  t o  be 

extinguished w ith  the in te r  net lo n e  1 C ourt sy stem , then the

p rov is ion  f o r  the te rm in a tio n  o f  I n te r n a t io n a l C ourts w i l l  have
C£n „ - « r-raty £ Btajfca ratmTS IjttflL 138. 

no l e g a l  e f f e c t  a t  a l l .  I t  would be a mere change in  the
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( i \ / p » it
nano o f  the c o u r t s . '  ' In a Mot©' '  exchanged between the 

con tra ctin g  p a r t ie s  on the same date as the s ig n a tu re  o f  the 

T re a ty , the B r i t i s h  Government m erely s ta te  that they '’w i l l  

be prepared  in  due co u rs e  to  c o n s id e r  the q u e s t io n  o f  m o d if i ­

ca tion  o f  o r  r e le a s e  from  th is  guarantee when i t  s h a l l  no 

lo n g e r  be n e e d e d .“ But the c o n d it io n s  w h ich  must be f u l f i l l e d  

by the S ia a ese  Government b e fo re  the q u e s t io n s  way be cons 1 - 

d o re d  a re  n o t  s o t  o u t . I t  w i l l  t h e r e fo r e  rem ain a s u b je c t  f o r  

fu r t h e r  d ip lo m a tic  n e g o t ia t io n .

The ”B r it is h -b o r n "  c la u s e  a ls o  d e se rv e »  some e x p la n a t io n . 

B r it is h  s u b je c t s  e n jo y in g  t h is  s ta tu s  had g r e a t  advantages 

o v e r  th ose  who were descen d ed  from  A s ia t ic  l in e a g e .  The p ro ­

t o c o l  f a i l e d  t o  d e f in e  what the word "d e s o n t "  was to  mean, 

in  a g e n e ra l sen se , a E urasian  would n e c e s s a r i ly  be o f  A s ia t ic  

d escen t, end th e r e fo r e  hed an i n f e r i o r  s t a t u s .  S im i la r ly ,  

the A s ia t ic  w ife  o f  a European s u b je c t  w ould be amenable to  

d i f f e r e n t  c o u r ts  and e n jo y  d i f f e r e n t  p r o t e c t io n  pr o t e c t i on  from  

b a r  husband. On th e  o th e r  hand, a n o n -A s ia t ic  B r i t i s h  woman 

m arrying an A s ia t i c  B r it is h  s u b je c t  would r e ta in  her B r i t i s h -  

born  s t a t u s .  Because the d i f f e r e n t i a t i o n  i s  based n ot on 

n a t io n a l  out on r a c i a l  g rou n d s. They are  b o th  B r it ia h  su b ­

j e c t s .  but o f  d i f f e r e n t  d e s c e n t ,  w h ich  is  the c r i t e r i o n  o f  the 1 2

( 1 )  padoux, “ Du régim e ju r i s d i c t i o n a l  des F ra n ça is  e t  des
Angla1® au S i*™ " • J* 1» » 1910, 8 1 ; Kathabar. Ja , op. clt., 283.

çborftc  a? *
(2) se© Annex 4, State Papers. 102, 132.
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c l a s s i f i c a t i o n .  But I f  the word "d e s c e n t"  Is g iven  a le g a l  

senee or» accou n t o f  I t s  b e in g  used In a s e c t io n  o f  a J u r i s d ic ­

t i o n  p r o t o c o l  c r e a t in g  * a o e c la l  le g a l  s ta tu s  f o r  a p a r t ic u la r  

c la s s  o f  p e rso n , the p r in c ip le  em ployed to  determ ine the n a ­

t i o n a l i t y  o f  w ife  and c h i ld r e n  sh ou ld  a ls o  be a p p lie d  t o  d e ­

term ine t h e ir  s t a t u s .  Tho w ife  sh ou ld  a cq u ire  the husband ’ s 

s ta tu s  as a p i e -  o r  p o s t - r e g is t e r o d  " B r i t is h -b o r n '1 s u b je c t  in  

Siam , w hether she was b e fo r e  m arriage p r e -  o r  po* fc -r e g is t e r e d , 

or  was not a B r it is h  s u b je c t  s t  a l l .  T h e ir  c h i ld r e n  sh ou ld  

a l s o  take the f a t h e r 's  s ta tu s  and be t r e a te d  as n ot o f  A s ia t ic  

d e s c e n t .  Por in  E n g lish  law d e sce n t  In g e n e ra l is  reck on ed  

through  the fa th e r .  ̂ A c co r d in g  to  th is  t h e s i s ,  the A s ia t i c  

w i f e  o f  a " B r i t i s h - b o m ” s u b je c t  and t h e i r  c h ild r e n  would 

take th e  s ta tu s  o f  the husband and fa th e r .  And s in c e  the 

s ta tu s  was in h eren t and depended upon b i r t h ,  the w ife  o f  such  

c h i ld r e n  and t h e ir  lsa u e  w ould e q u a lly  a t t r a c t  "B r i t i s h -b o r n ’' 

s ta tu s  a lth ou g h  they m ight have an overw helm ing p r o p o r t io n  o f  

A s ia t i c  b lo o d  In t h e i r  v e in s .

i.. • \ -  I : *
125. The Last Phase o f  B ritish  Jurisdi c tio n : The Trea-

• ' 7rr^  “  T T rrr. ? - r - "»Tv .. "  ’ " '  ^
ty  o f  1925« -  The system  o f  e x tra  t e r r i  to r  iaL i t y  is  h a rd ly  c o n ­

s i s t e n t  w ith  e i t h e r  the b ro a d e s t  o r  th e  m ost r e s t r i c t e d  d e f i n i ­

t i o n  o f  th a t  © q u a lity  w hich i s  tha b a s is  o f  in te r n a t io n a l  o r d e r ,

T h o ra o ly , o p . c l t . .  231.
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and i n  v ie w  o f  t h e  c h a n g e  o f  c  i n c u o i a t a rices i n  m o d e rn  S t a t e s ,
the age-w orn in s t i t u t io n  c o u ld  s c a r c e ly  ju s t i f y  i t s  e x is t e n c e .

I t  i s  o u t  a p a s s i n g  p h a s e  o f  i n t e r n a t i o n a l  d e v e lo p ia o n t , a n d

i t  seems th at s u p p re ss io n  of the system  can n o t  lo n g e r  be r e ­
f i  )a ie  t e d . The United S ta te s  le d  the way in  1920 by r e l i n ­

q u is h in g  her co n su la r  ju r i s d i c t i o n  in  Siam, a lth ou g h  the Cen­

t r a l  Powers had a lre a d y  con sen ted  to  i ta  a b ro g a tio n  in  the
(p\

p e a c e  Treaties. '  I n  1 9 2 5  G r e a t  B r i t a i n  f o l l o w e d  s u i t .  B y  

C5)a p r o t o c o l ‘'an n exed  t o  the T reaty o f  that yea r  c o n ce rn in g  the 

ju r i s d i c t i o n  a p p l ic a b le  in  Siam to  B r it is h  s u b je c t s  and p ro ­

t e c t e d  p e rso n s , i t  ia p ro v id e d  that the o ld  system  s h a l l  a b ­

s o l u t e l y  cea^e and t h e r e fo r e  a l l  B r i t i s h  s u b je c t s  In Siam s h a l l  

be s u b je c t  to  the ju r i s d l c t i o n  o f  the Siam ese c o u r t s .  Slam 

however has n ot reg a in ed  her ju d i c ia l  autonomy c o m p le te ly .

By A r t i c le  2 o f  the p r o t o c o l ,  B r i t i s h  d ip lo m a t ic  and c o n s u la r  

o f f i c i a l s  in  Siam s h a l l  e n jo y  w ith in  f i v e  y ea rs  a f t e r  the p r o -  

au lgatioxx  ’ 4  ̂ o f  Siam ese C odes, the r ig h t  t o  evok e  any case

(*>) Germany, A r t i c l e  1 3 5 , T rea ty  o f  V e r a a i l la a  2«  1Q, 0
A u s t r i a . A r t i c l e  I lo ,  T rea ty  o f  S t .  d e r m a ln * A  ^ o u X i r  ^ j o  
H ungary. A r t i c i ,  a * . Tr . . t y  o f  T r ia n o n , 4 j i n . ,  1 9 2 0 ! ’ 1919(

<*> Treaty o f  16 O se .n b a r , 1 9 80 , s t a t e  P a n , , .  U J _  116B_

<*> T J S iìX J t f i i iM , SS, 6 7 . Sy A r t i c i »  V , th e  Treatm o f  1 . «  
and the supplementary agreement of 1356, the T rl.tà  or foi?*?  
g e th e r  « 1 t h  the Exchange o f  t o t e ,  I n l e i « , ¡ n d  L
1909, wore abrogated» • 0 m e a t y  o f

~ *** ♦  *■,ix»\ , fa  f'J,.,''» * f «», fry  4  4* w

( 4 i  The Fena l Code waa prom ulgated  in  1 »0 8 .
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p e n d i n g  i n  » n y  S i a m e s e  c o u r t  i n  w h i c h  a  B r i t i s h  s u b j e c t  o r  p r o ­
t e c t e d  p e r s o n  i s  d e f e n d a n t  or  a c c u s e d .  T h e  o x  t o n s  i o n  o f  t h i s  
r i g h t  i s  c o n t r a r y  t o  the p r o v i s i o n  o f  t h e  T r e a t y  o f  1909 w h i c h  
already regulated t h e  c e s s a t i o n  o f  the r i g h t  o f  e v o c a t i o n  i n  
a l l  m a t t e r s  c o m i n g  w i t h i n  t h e  s c o p e  o f  c o d e s  o r  l a w s  r e g u l a r ­
l y  promulgated. A n d  s i n c e  a l l  B r i t i s h  p e r s o n a  h a v e  no* c o m e  
u n d e r  t h e  l o c a l  j u r i s d i c t i o n ,  t h e  e x e r c i s e  of t h i s  r i g h t  ( w h i c h  

w a s  confined t o  t h e  I n t e r n a t i o n a l  C o u r t )  i n  a n  o r d i n a r y  S i a m e s e  
t r i b u n a l  a l s o  c o n s t i t u t e s  a n  a n o m a l o u s  f e a t u r e .

T h e  c a s e  a s  e v o k e d  s h a l l  b e  d i s p o s e d  o f  i n  t h e  c o n s u l a r  
c o u r t  a c c o r d i n g  t o  E n g l i s h  l a w ,  e x c e p t  t h a t ,  a s  t o  a l l  m a t t e r s  
c o m t n  w i t h  t h e  s c o p e  o f  l a w s  p r o p e r l y  p r o m u l g a t e d ,  t h e  r i g h t *  
a n d  l i a b i l i t i e s  o f  t h e  p a r t i e s  s h a l l  b e  d e t e r m i n e d  b y  S i a m e s e  
l a w .  P u r t h e r ,  a  B r i t i s h  s u b j e c t  w h o  i s  d e f e n d a n t  o r  a c c u s e d  
i n  a n y  c a s e  a r i s i n g  I n  t h o  p r o v i n c e s ,  m a y  a p p l y  f o r  a  c h a n g e  
o f  v e n u e ,  a n d  t h o  t r i a l  w i l l  t h e n  t a k e  p l a o e  a t  B a n g k o k .  i t  
i s  a l s o  t o  b e  n o t e d  t h a t  t h e  p r o t e c t e d  l i s t  h a s  b e e n  e n l a r g e d  
b y  t h e  p r e s e n t  T r e a t y  t o  i n c l u d e  a l l  p e r s o n s  b e i n g  c i t l a o n s  o r  
b o m  i n  B r i t i s h  p r o t e c t o r a t e s  o r  t e r r i t o r i e s  u n d e r  B r i t i s h  

m a n d a t e ,  a n d  t h o  c h i l d r e n  o f  s u o h  p e r s o n a .  B u t  t h e  r i g h t  o f  
a p p l i c a t i o n  f o r  c h a n g e  o f  v e n u e  s h a l l  c e a s e  u p o n  t h e  t o r m i n a »  
t i o r  o f  t h e  r i g h t  o f  e v o c a t i o n .  A n d  s u b j e c t  t o  t h e s e  r e s  t r i e -  
t i o n a ,  S l a w  r e s u m e s  u n l i m i t e d  j u r i s d i c t i o n  o v e r  t h e  w h o l e  B r i ­
t i s h  c o m m u n i t y ,  w h i c h  w a s  f o r m e r l y  n o t  a m e n a b l e  t o  h e r  l a w s  
a u d  a u t h o r i t y .  T h e  s t a t u s  o f  C h i n e s o ,  e i t h e r  a a  n o n - t r e a t y  
f o r e i g n e r s  o r  a s  B r i t i s h  s u b j e c t s ,  c r e a t e d  b y  B r i t i s h  t r e a t i e s



w i l l  soon  be n e u tr a l is e d  upon the term in ation  o f  the exfcra-

tex-i i t  ox-1 * 1  j u r i s d i c t i o n .
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Chapter XXXVIII.
th$ r e r s w o t iw  i a t l i » r i t y  «tseordSim  tt> the .la •*« a> i t »  •.;•■•;> . u < .

THE STATUS CP CHIBKSE AS AFFECT!-D BY
PHEHCH JUhlSDICTION IN SIAM —

jjgM'SiSB v ^ 1 * t <#$>$#*•

12 6 . The F ir s t  Phase o f  French Jar-la d i c t i o n :  The T rea ­

ty  o f  1S56»-  The T rea ty  o f  1 8 5 6 ^ ^  betw een prance and Siam
.  - -v  1 ^ X,

c o n ta in e d  r u le s  analogous to  but more d e t a i le d  than th ose  o f
I H |1 , j ■" » | gf

the B r i t i s h  T i ' e a t y .  In A r t i c l e  V III  i t  was p r o v i d e d  t h a t  
w h e n  a  F r e n c h  n a t i o n a l  h a d  t o  c o m p l a i n  a g a i n s t  a  S i a m e s e ,  h e

- .. ^  < ... -V »-V. O  M f e l W  ©3*r J

ahould  f i r s t  lod g e  h is  p la in t  w ith  the Trench Consul who, a f t e r

h av ln  examined the c a s e ,  w ould noek to  b r in g  about an am icab le
*arrangem en t. S im i la r ly ,  when a Siam ese com pla ined  a g a in s t  a

French p era on , the C onsul sh ou ld  a ls o  t ry  t o  f in d  an amieabl©
' ' * • ; * $s e t t le m e n t . B ut, In the one ca s e  or the o th e r , i f  such an

f* <!■ *€ ' ■' '""Oisg 1 I ' 1arrangem ent was im p o s s ib le , the Consul sh ou ld  re q u e s t  the a s ­

s istance  o f  the com petent Siamese a u t h o r i t i e s ,  and th e y , a f t e r
at-̂ 4 2 *. -

h a v in g  examined the m atter c o n c u r r e n t ly ,  m ight d e c id e  a c c o r d in g  

to  e q u it y .  The Consul sh ou ld  n o t  in t e r f e r e  in  any d isp u te s

between Siamese s u o je c t s  o r  between Siam ese and fo r e ig n e r s .
t ais - e h. the is®ists ¿ s r -# i ls # *  * *, ■ <?. ¿ in  s. ~ths French, in  any d is p u te  among th e m se lv e s , sh ou ld  depend upon

French J u r i s d ic t i o n ,  and the Siamese a u t h o r i t ie s  ah ou ld  In no

way interfere with them, nor w ith  m atters a r is in g  between

French and 11 t r e a t y ” f o i e  ig n o r e .

CD Tapers.. 4 7 , 903 .
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x©iws;-rt-i?.-trail € vir ts . f t  '' --? ? V*' • •• ?->n- :•>
i n  c r i m i n a l  m a t t e r s ,  t h e  o f  f e n d e r  w o u ld  Da p u n is h e d  b y

th o  r e s p e c t i v e  a u t h o r i t y  a c c o r d i n g  t o  th e  la w s  o f  i t s  c o u n t r y .
- .* 't r« % ,-»» ^  1  ? c", 1 »  I«.-*? ¿t' -t if  ■£ * to-jfc h« _o»5i

.£: ?■ V. 1«? e .. ,  -S  w»1 ,'J ~ 1 \'\i‘ rv - > *  .  . •' • t .  V- 1 -.3 • «  V®

T h o  j u r i s d i c t i o n  o f  m ix e d  c i v i l  c a s e s  c a u s e d  som e d i f f i c u l t y .
: - ■

Ko m e n t io n  « a s  c a d e  a s  t o  t h e  c o m p e t e n t  c o u r t s  t o  w h ic h  th e
...... : ■ ? ‘ j I *  ”
p a r t i e s  e i t h e r  a s  p l a i n t i f f  o r  d e f e n d a n t  m ig h t  r e s o r t .  P r a n c e

d i d  n o t  a d o p t  t h e  r u l e  a c t o r  s e q u l t u r  fo ru m  r e l . B y  a s t r i c t
(1)

a p p l i c a t i o n  o f  t h e  T r e a t y ,  s h e  d e c l a r e d  h e r s e l f  o o m p e te n t  t o
’ 5  ■ .-.-o' . •

h a v e  c o g n is a n c e  o f  a l l  c i v i l  c l a i m s  b r o u g h t  b y  S ia m e s e  a g a i n s t
•

e French notional. when th e  S ia m e s e  w a s defendant, F r e n c h  

representatives w o u ld  also hear and d e t e r m in e  in c o n s u l t a t i o n
t" jn ftM '± J: f ivtC* f&tfy  M l  &  ’ • %-M %3&%
w i t h  t h e  S ia m e s e  a u t h o r i t y ,  o r  t h e  c a s e  w o u ld  com e b e f o r e  t h e

m ix e d  court. T h e  S ia m e s e  G o v e rn m e n t  g e n e r a l l y  w a iv e d  tho
' e. jv-- *'o -- r- -5'® t h e  C-fc-s© i i i  I c h  p |Sy#iu&u t i t  iVS-:. v .»i

r i g h t  t o  b e  p r e s e n t  w hen h e r  r a t i o n a l «  s u e d  a F r e n c h  n a t i o n a l .
^ • , 5-.: : ....’;■!= ' S.'.

a resu lt, t h e  F r e n c h  c o n s u l a r  t r i b u n a l  a s s u m e d  s o l e  j u r i s ­

d i c t i o n  o v e r  a n y  o f  i t s  r o s s o r t i s s a n t a  w ho w as I n  t h o  p o s i t i o n
$ 1 : '-V:' . 1 - -n.?. * i>*" ■' ' ~ ::
O f  a  d e f e n d a n t ,  S ia m  b e i n g  b o u r d  b y  t r e a t y  r o t  t o  i n t e r f e r e  I n

d i s p u t e s  am o n g t h e  F r e n c h  o r  b e tw e e n  F r e n c h  a n d  o t h e r  f o r e i g n -

° 1,COrd ‘ nd d* U y  ln  * *  - U « a r o o u lt o d  m
I n ju s t i c e  « Î  . . .  d otrlm n t.l to t h .  ln t .ro .u  o f  ooth p o r t l . . .  

The s i t u a t io n  . . .  thon rogul.rl.od In tho Conv.ntlon of
n r  i  XV, f  1 ». ¡9 "

y  w h ic h  t h e  two G o v e rn m e n ts  a g r e e d  t o  r e p l a c e  t h e  e x l s t -190
i n g  s y s t e m  b y  new p r o v i s i o n s  a d o p t i n g  p a r t l y  th e  i n s t i t u t i o n  1 2

( 1 )  padoux, ’’ C o n d itio n  ju r id iq u e  des é t r a n g e r s " ,  l o c ^ c i t . ,  703

( 2 )  s t a t e  P apers, 9 7 , 961 .

.—-
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o f  In te r n a t io n a l C ou rts . I t  was now d e f in e d  w ith  p r e o la io n  

( A r t i c l e  X I I )  that in  c r im in a l m atters French persons were 

am enable on ly  to  the French  ju d le ia r y .  In c i v i l  ca ses  when 

a Siam ese «a s  p l a i n t i f f ,  the ca se  sh ou ld  a la o  be brought b e fo re  

the co n su la r  c o u r t .  In ev ery  e a s e , whether c i v i l  o r  c r im in a l ,  

where a Siamese was defen dan t o r  a ccu n ed , th e  Siam ese c o u r t  o f  

F o re ig n  cau ses e s ta b l is h e d  a t Bangkok would have j u r i s d i c t i o n .

As an e x c e p t io n , in  the fo u r  n o r th e rn  p r o v in c e s , a l l  o a s e s ,  

c i v i l  o r  c r im in a l ,  in v o lv in g  French r e s s o r t is s a n t s  sh ou ld  be 

brought b e fo r e  the Siam ese in te r n a t io n a l  C o u r ts . The French 

C onsul had the r ig h t  to  be p resen t a t  the t r i a l s  in  th e  In te r ­

n a t io n a l  c o u r t ,  t o  make any o b s e r v a t io n s  he thought p ro p e r , 

and t o  evoke the ca se  in  w h ich  a French n a t io n a l  was d e fen d a n t 

by a w r it t e n  r e q u is i t i o n  to  h is  own t r ib u n a l .

Tho s p e o i f i e  m ention o f  the p o s i t io n  o f  e Siam ese p la in ­

t i f f  i** c i v i l  ca se s  was t o  e lim in a te  d e f i n i t e l y  the mixed t r i ­

bunal c r e a te d  b y  the former- T re a ty . ^  There was a la o  tome 

dou bt as to  w hether or n o t  the French C onsul had a r ig h t  to  

s i t  in  the F ore l& i Causes C o u r t . T h is  was e v e n tu a lly  d e c id e d  

in  the n eg a tiv e  by  im p lic a t io n  from  the p r o v is io n s  o f  the 

D anish and I t a l ia n  C on ven tion » co n c lu d e d  in  the f o l lo w in g  y e a r ,

w hleh s t ip u la t e d  th a t t h e i r  C onsul had no r ig h t  to  s i t  in  the
(2 )c o u r t  o f  F ore ig n  C a u s e s . ' 1 2

(1 )  T h orn e ly , o p . e l t . ,  14R.

(2 )  I b i d . ,  147 .
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The régim e o f  the French T reaty  w&s I d e n t ic a l  in  c e r t a in  

a s p e c ts  w ith  that implemented by Great B r it a in .  E ith e r  In the 

c e n tr e  or the sou th  o f  Slam , com petence wow determ ined by the 

ru i e a c to r  s e q u ltu r  forum r e l , and in  the n o r th , they :>oth r e -  

co fcp ised  the ju r i s d i c t i o n  o f  the In te rn a t io n a l C ou rt. There 

was a r e g io n a l  d i f f e r e n c e .  The C ourt had J u r ie d lc t lo n  over  

B r i t i s h  s u b je c t s  in  e le v e n  p r o v in c e s , w h ile  th at f o r  French 

n a t io n a ls  on ly  In f o u r .  The French T rea ty  a ls o  hod c r e a te d  

the F o re ig n  Causes C ou rt, which was to  a d ju d ica te  on com p la in ts

and a c t io n s  a r is in g  from  the rem ain ing p a rt o f  Siam n ot under
iff*®® ty
th e co g n isa n ce  o f  the In te r n a t io n a l C ou rt, b rou g h t by French 

r a t lo n a ls  a g a in st  a Siam ese or any person  under Siam ese J u r is ­

d i c t i o n .  So Court o f  F o re ig n  Causes had been c r e a te d  by the
■

B r i t i s h  T re a ty , and when a B r i t i s h  s u b je c t  was p l a i n t i f f

a g a in s t  a S iam ese, the a c t io n  had to  be f i l e d  in the o rd in a ry
* -• -  ' :fir '

S iam ese c o u r t s .  This d id  n ot mean, h ow ever, th a t B r i t i s h  

s u b je c t s  ware reduced t o  a le s s  fa v o u ra b le  p o s i t i o n .  The r e -  

v e r s e  was the f a c t .  The French T rea ty  p ro v id e d  f o r  o n ly  one 

C ou rt o f  F ore ig n  C auses, w hich was In  Bangkok and w hich had 

j u r i s d i c t i o n  o v er  the whole Kingdom e x c e p t  the n orth ern  p ro ­

v in c e s .  So m atter where the c a te  m ight a r i s e ,  and where the
t ^ ^  " '"*■ » ' * ™ ' ' ' * ÿ

p a r t ie s  M a id e d , the French n a t io n a l had to  coma t o  the c a p i t a l  

t o  s e t t l e  tho d is p u te . T his would ca u se  g r e a t  In con ven ien ce  

I n v o lv in g  heavy e x p e n se s . On the c o n tr a r y  a B r it is h  s u b je c t  

m ight r e a o r t  to  any o rd in a ry  c o u r t  t o  r e d r e s s  h is  g r ie v a n c e , 

and w ith  s u f f i c i e n t  p r o t e c t io n .
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127 . The Second Phase o f  French j u r i s d i c t i o n : The

Tr e a ty  o f  1907« -  The Treaty o f  1 9 0 7 ^   ̂ was moat n otew orth y  

becau se  i t  a f f e c t e d  very  fu ndam entally  the s ta tu s  o f  French 

A s ia t i c  s u b je c t s  and p ro to zo a  in  Siam . i t  v i r t u a l ly  gave up 

e x t r a t e r r i t o r i a l  r i ^ a t s ,  s o  fa r  as theca  persons were c o n ce rn ­

e d , by p la c in g  them in  one form  or an oth er under com plete

Siam ese ju r i s d i c t i o n .  By A r t i c le  V, a l l  French A s ia t ic  su b -
.

j e c t e  and p ro teg es  were d iv id e d  in to  two c a t e g o r i e s ,  those  

r e g is t e r e d  at the French C onsu late  b e fo r e  the s ig n a tu re  o f  the 

T re a ty  and those r e g is t e r e d  a f t e r  i t .  A l l  th e  p o s t - r e g is t e r e d  

A s ia t ic s  were amenable to  the ord in a ry  Siam ese c o u r t s ,  whereas 

the International C ourts e s ta b l is h e d  by the C onven tion  o f  1904 

w ould  have ju r i s d i c t i o n  in the w hole o f  Siam o v e r  a l l  the p r o -  

r e g i s t e r e d .  I t  was fu r t h e r  p rov id ed  that th is  system  ahould 

term in a te  upon the p rom u lga tion  and com ing Into  f o r c e  o f  the 

S iam ese c o d e s , and then the ju r i s d i c t i o n  o f  the I n te r n a t io n a l 

C ourts  w ould be t r a n s fe r r e d  t o  the o rd in a ry  Siam ese c o u r t s .

The c o n d it io n s  under w hich the ju r i s d i c t i o n  o f  the I n te r ­

n a t io n a l  C ourt mi^ht be e x e r c is e d  were d e fin e d  in  an annexed 

p r o t o c o l .  I t  was to  have co g n isa n ce  o f  a l l  c i v i l  m atters to  

w hich French A s ia t ic  s u b je c t s  o r  p ro te g e s  were p a r t ie s ,  and , 

in  penal m a tters , o f  b rea ch es  o f  law o f  every  k in d  whether com­

m itte d  b y  them or t o  t h e ir  in ju r y .  An e x c e p t io n  was made f o r  1

( 1 )  T r e a t y  o f  23 March, 1907, S ta te  P a p ers . 100, 1028.
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the p ost - r e g i e te red  A s ia t ic s  In th e  p ro v in ce s  o f  Udon and le a n , 

»h e re  th ey  would be " p r o v is io n a l ly *  t r e a te d  ns p r e - r e g is t e r e d . 

In o th e r  w ords, A s ia t ic s  in  th e se  p ro v in ce s  s e r e  to  e n jo y  the 

J u r is d ic t l o n  o f  the in t e r n e t lo n s l  C ou rt i r r e s p e c t iv e  o f  the 

d a te  o f  t h e ir  r e g i s t r a t i o n .

The Frenoh C onsul re ta in e d  the r ig h t  o f  e v o c a t io n  t o  th e  

International C ourt when the defen dan t was a Frenoh A s ia t ic  

p e rs o n . I t  shou ld  c e a s e  t o  be e x e r c i s e d ,  how ever, In a l l  

awtto r s  w hich  were the s u b je c t  o f  cod es  o r  laws r o g u la r ly  p r o ­

m u lga ted . The r ig h t  was a l s o  c o n fin e d  to  oases  c o n ce r t  Ang 

p r e -r e g l* t e r e d  A s i a t i c s ,  f o r  in o rd in a ry  c o u r ts  t o  which the 

pos t - r e g t »  te  red w ere am enable, no C onsul w ould s i t  a t  the
, ¿8 ujm  • - »» ... i  % i" • • • ...«i .* •t r i a l s .

The T rea ty  so rre rd e re d  the ju r i s d i c t i o n  o v e r  oa ses  a r i s in g  

n o t  o n ly  betw een a French A s ia t i c  person  and a f o r e ig n e r ,  a s ­

c r ib e d  t o  the c o n s u la r  c o u r t  by th e  T rea ty  o f  1856, but a l s o  

amorté c e r t a  in Prench person s th e m se lv e s . The p o s t - r e g is t e r e d  

French  p e r « «* »  o r  p r o t4 g é s , b e in g  a s s im ila te d  to  Siam ese sub­

j e c t s ,  c o u ld  o n ly  be sued by an oth er French p e rso n , who was 

h im s e lf  n o t p o s t - r e g is t e r e d ,  in  th e  Siam ese C ou rt o f  F ore ign  

Causes* A p r e - r e g ís tered  parson  c o u ld  be d e fen d a n t In the 

I n te r n a t io n a l  C ourt and p l a i n t i f f  in  th o  same t r ib u n a l  a g a in s t  

a  S iam ese o r  any French p erson  n o t  p o s s e s s in g  s u p e r io r  s ta tu s

t o  h is  own. The su b m iss ion  t o  l o c a l  J u r i s d ic t i o n  in v o lv e d
■

tha a p p l i c a b i l i t y  o f  S iam ese laws both  s u b s ta n t iv e  and a d je c ­

t i v e  t o  A s ia t ic  persona who were fo rra a r ly  t o  a g rea t  e x te n t
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under French law . The T reaty  l e f t  in t a o t ,  how ever, the p e e l -  

t lo n  o f  Prerich c i t i z e n s ,  both  European and non -S uropean , who 

had acquired th a t q u a l i t y ,  as w e ll  as th a t o f  French s u b je c t s  

and p ro té g é s  n o t  o f  A s ia t ic  o r i g i n ,  the ju r i s d i c t i o n  p r o t o c o l  

toeing d e s t in e d  to  bo “ a p p lic a b le  to  the French A s ia t ic  sub­

j e c t s  and p ro tég és  in  the Kingdom ." They rem ained , t h e r e fo r e ,  

uniter the r é g la «  o f  the T rea ty  o f  1904, th a t la t o  s a y , in the 

n o r th , the In te r r e g io n a l  C ou rt , and in  the r e s t  o f  Siam , c o n -

a u la r  ju r i s d i c t i o n  on the one hand, and the c o u r t  o f  F ore ign
f 11ca u se s  on the o t h e r . ' ; The l im it a t io n  o f  the» r l g i t  o f  e v o -

j  ¡f? ;. * **• •** •«* — »-

c a t io n  co n ta in e d  In the annexed p r o t o c o l  would a ls o  a f f e c t  on ly  

th e  form  o f  In te r n a t io n a l C ourt system  f o r  French  A s ia t i c  sub­

j e c t s  and p r o té g é s , and the C o n su l’ s o r ig in a l  power under th a t 

o f  1904 would be u n a f fe c t e d . S im i la r ly ,  the prom u lga tion  o f  

Siamese Codes, which was a c o n d it io n  f o r  the te rm in a tio n  o f  

the in te r n a t io n a l  C ourt ays tom o f  th e  p re se n t p r o t o c o l ,  w ould 

n o t  b r in g  the n orth ern  system  en v isaged  In the T rea ty  o f  1904 

t o  en abru pt end .

Thé French T rea ty  was fo l lo w e d  by the B r i t i s h  C onven tion  

n f  1909 . in  an a logou s terms tu t  w ith  d i f f e r e n t  e f f e o t .  The 

d i v i s i o n  o f  th e ir  s u b je c t s  In to  two c la s s e s  under d i f f e r e n t  

j u r i s d i c t i o n s  w as, In  the B r i t i s h  c a s e , based on the d a te  o f  1

(1 )  For by A r t i c l e  V II  o f  th e  T rea ty  o f  1907 i t  had p rov id ed  
f o r  the f u l l  en forcem en t o f  a l l  the p r o v is io n s  o f  the v a r io u s  
t r e a t i e s  which t h is  T rea ty  hod n o t  m o d if ie d .
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r® £is t r a t lo n >  » h e tb e r  th ey  w ore r e g is t e r e d  b e fo r e  o r  a f t e r  th e  

de t o  o f  the c o n v e n t io n . France d is t in g u is h e d  the r a c ia l  o r i ­

g in  o f  the r e s s o r t i s s a n t s  and stade a d ou b le  c l a s s i f i c a t i o n  

amorti; A s ia t ic  s u b je c t s  and p ro té g é s  as p r e -  and pos t - r é g i s t e r e d .  

F ran co  European c i t i z e n »  d id  n o t  subm it to  any one type o f  th e  

Siam ese co u r ts , e x ce p t  in  th e  fo u r  n orth ern  p ro v in ce s  »h ere  they 

« o r e  under the J u r is d ic t io n  o f  the in te r n a t io n a l  C ourt a c c o r d ­

in g  t o  the T reaty  o f  1904. On the c o n t r a r y , B r i t i s h  s u b je c t s  

o f  European b ir th  th ro u ^ io u t  Siam w ere e i t h e r  under the Siam ese 

I n te r n a t io n a l C ourts or the o rd in a ry  c o u r t s .  F ra n ce , how ever, 

su rren d ered  a l l  A s ia t i c  su b je ct®  and p ro té g é s  r e g is t e r e d  a f t e r  

the T rea ty  o f  1907 t o  Siam ese J u r i s d ic t i o n ,  e x c e p t  in  the p r o ­

v in c e s  o f  Udon and Xsan, w h ile  B r ita in  d id  n o t  make any such  

com p le te  re n u n e ia t io n  o f  any type o f  her s u b je c t s .  F urth er 

the French Treaty la id  down e x p r e s s ly  c o n d it io n s  under w hich 

the I n te r n a t io n a l C ourt f o r  A s ia t ic  s u b je c t »  and p ro té g é s  should 

te rm in a te . No such sy stem , e x c e p t  in  the n o r t h , h a v in g  been 

p ro v id e d  f o r  French European c i t i z e n » ,  th ey  w ould th e r e fo r e  

m ain ta in  com p lete  e x t r a t e r r i t o r i a l  p o s it io n s  through out the 

Kingdom. The same c o n d it io n  was made f o r  the term in a tion  o f  

t h is  s p e c ia l  c o u r t  f o r  a l l  B r i t i s h  s u b je c t s  in  the C onven tion  

o f  1909 , hut i t  was s i l e n t  as to  th e  p r iv i l e g e  o f  the European 

L ega l A d v is e r , whose p resen ce  and p r e r o g a t iv e  w ou ld , Indeed , 

re n d e r  the ord in a ry  Siam ese t r ib u n a l an In te r n a t io n a l  C ou rt.



5 3 9 .

12 8 . The L ast phase o f  French J u r is d ic t i o n :  The T reaty

Of 1 9 8 5 .-  A* th e  French T rea ty  o f  1907 d i f f e r e d  to  a la rg e  

e x t e n t  from  the B r it is h  C onvention  o f  1909 , so  the J u r is d ic ­

t io n  p r o t o c o l  a tta ch ed  to  the T rea ty  o f  1 9 8 5 ^  d i f re re d  from  

th a t  o f  th e  B r lt ia h  T rea ty  con clu d ed  in  the same y e a r . The 

p r o t o c o l  e f f e c t e d  th e  s ta tu s  o f  a l l  c la s s e s  o f  French r e s s o r ­

t i s s a n t s ,  e s p e c ia l l y  that o f  French c i t i z e n s .  The In ta r n a t io n  

a i  C ourt system  as p r e v io u s ly  in s t i t u t e d  is  r e ta in e d  and e x ­

tended  to  co v e r  Frenph c i t i z e n s  th rou gh ou t the w hole e x te n t  o f  

Siam , who s h a l l  be s u b je c t  t o  I t s  ju r i s d i c t i o n  u n t i l  the d a te  

when Siam ese cod es  s h a l l  a l l  come in t o  f o r c e .  A fte r  th a t 

d a t e ,  th ey  s h a l l  subm it t o  th e  o rd in a ry  Siam ese c o u r t s ,  but 

f o r  a p e r io d  o f  f i v e  y ea rs  French d ip lo m a t ic  and c o n s u la r  agen ts  

in  Siam may con tin u e  t o  e x e r c i s e  the r i ^ i t  o f  e v o c a t io n  (A r­

t i c l e  I ) .  French A s ia t ic  s u b je c t s  and p ro té g é e  r e s id in g  In 

the p ro v in ce s  o f  Odon and lean , and o th e r  p r e -r e g la t e r e d  A s ia t ic  

p erson s  under th e  T rea ty  o f  1907 s h a l l  a l s o  be s u b je c t  t o  th e  

ju r i s d i c t i o n  o f  In te r n a t io n a l  C ourts u n t i l  the prom u lga tion  o f  

a l l  the Siam ese c o d e s .  A ft e r  th a t  d a te ,  th ey  s h a l l  be amen­

a b le  t o  the o rd in a ry  c o u r ts  ( A r t i c l e  I I ) .  As to  the p o s t -  

r e g ia  te re d  A s ia t i c  person  as w e ll  as th e  n o n -A s ia t ic  French 

s u b je c t  and p r o té g é , the o rd in a ry  S iam ese c o u r ts  s h a l l  have 1

(1 )  i 4  F ebru ary , 1925, T re a ty  S e r i e s , 4 3 , 193.
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j u r i s d i c t i o n ,  wad cy ex p ress  s t ip u la t io n  the r ig h t  o f  e v o c a -  j

t io n  i s  hero w ith h o ld  ( A r t i c l e  I I I ) .

The com petence o f  In te r  n a t io n a l C ourts as d e f in e d  in the 

p r o t o c o l  extends to  a l l  c i v i l  ca se s  in  which Frenoh r o s s o r t i a -  

sa n ts  a re  p a r t ie s ,  e i t h e r  as p l a i n t i f f  or  as d e fe n d a n t, and, in  

c r im in a l  m atters, to  a l l  o f f e n c e s  com m itted by them or to  t h e i r  

in ju r y  (A r t i c l e  IV ( 1 ) ) .  In the c o u r t  o f  f i r s t  In s ta n c e , where 

a Frenoh r e s s o r t ls s a n t  i s  a .p a r t y ,  the French C onsul s h a ll  have 

the r ig h t  to  he p resen t and t o  make o b s e r v a t io n s  ( A r t i c l e  IV (2)). 

I f  the French p arty  la d e fe n d a n t, he may e x e r c is e  the r ig h t  o f  

e v o c a t io n .  Every c a s e  s o  evoked s h a l l  be t r a n s fe r r e d  to  the 

c o n s u la r  c o u r t  and a d ju d ic a te d  on in a ccord a n ce  w ith  Frenoh 

la w , p ro v id e d , how ever, th a t Siam ese law s s h a l l  rem ain a p p l i c ­

a b le  to  n i l  m atters com ing w ith in  th e  s co p e  o f  cod es  o r  laws 

du ly  pr omul gated ( A r t i c l e  V ) .  The p r o t o c o l  a l s o  p ro v id e s  f o r  

the r ig h t  o f  a p p l ic a t io n  f o r  a change o f  venue by a l l  French  

r e s s o r t is a a n t s  a p p ea r in g  as d e fen d a n t o r  a c c u s e d , from  a p ro ­

v i n c i a l  c o u r t  t o  the C ourt a t  Bangkok ( A r t i c l e  V I . ) .  T h is is  

n o t  m entioned in  the p rev iou s  T r e a t ie s .

The r i g i t  o f  e v o c a t io n  under F rench  t r e a ty  s h a l l  a l s o  s u r ­

v iv e  the term in a tion  o f  the In te r n a t io n a l  C ourt system , and 

t h e r e fo r e  may he e x e r c is e d  In an o rd in a ry  t r ib u n a l .  But un­

l i k e  the B r it is h  T re a ty , w hieh p re se rv e s  t h is  r ig h t  f o r  a l l  

B r i t i s h  s u b je c t s ,  the French a u th o r ity  in Siam c o u ld  on ly  evoke 

a ca se  in  which French o l t ix e n s  on ly  a re  in v o lv e d  as d e fe n d a n ts . 

The p r e - r e g is t e r e d  A s ia t ic s  a re  e n t i t l e d  t o  i t  so  lo n g  o n ly  as
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th e  In t a r n  a t  io n «  1 C o u r t  r e t a i n s  i t s  J u r i s d i c t i o n ,  t h a t  i s  t o  

s a y ,  b e f o r e  th e  p r o m u lg a t io n  o f  t h a  S ia r a o s e  c o d e s .  F o r  th e  

p o s t - r e g i s t e r e d ,  t h i s  r i g h t  i s  a l t o g e t h e r  n o n - e x  i s  t e n t .  B u t  

t h e y  m ay a lw a y s  a p p l y  f o r  a  c h a n g e  o f  v e n u e  d u r i n g  th o  p e r i o d  

o f  o p e r a t i o n  o f  t h e  e v o c a t i o n  r i g h t .

P r a n c e  i m p a i r s  S ia m e s e  j u d i c i a l  a u to n o m y  b y  r e t a i n i n g  th e  

I n t e r n a t i o n a l  C o u r t  s y s t e m  a f t e r  a  p e r io d  o f  t w e n t y  y e a r s  f o r  

t h e  g r e a t e r  p a r t  o f  h e r  r e s s o r t i s s a n t s , w h i l e  B r i t a i n  a u r r e n -  

d e r e d  c o m p l e t e l y  a l l  h e r  s u b j e c t s  i n  f a v o u r  o f  th e  l o c a l  J u r i a -  

d i c t i o n .  B u t  i t  i s  t h e  l a t t e r  a n d  n o t  t h e  f o r m e r  S t a t e  t h a t  

com m ands b e t t e r  m eans o f  j u d i c i a l  p r o t e c t i o n .  T h e  s t a t u a  o f  

B r i t i s h  s u b j e c t  w it h o u t  d i s t i n c t i o n  i s  a s s i m i l a t e d  t o  t h a t  o f  

p r e n c h  c i t i z e n  a o  f a r  a s  th e  r i $ i t  o f  e v o c a t i o n  i s  c o n c e r n e d ,  

w h i c h  i s  a n  e s s e n t i a l  r e s e r v e  a g a i n s t  t h e  a b o l i t i o n  o f  o o n a u l a r  

r u l o .  P r e n c h  A s i a t i c  s u b j e c t s  a n d  p r o t é g é s  n o t  e n j o y i n g  t h i s  

s a fe g u a r d ,  o r  fro m  whom t h i s  r i g j i t  w i l l  be w it h d r a w n  a s  s o o n  

a s  th e  S ia m e s e  c o d e s  a r e  p u b l i s h e d ,  t h e r e f o r e  a r e  i n  a n  i n f e r i o r  

p o s i t i o n  t o  B r i t i s h  A s i a t i c  s u b j e c t s  a n d  p r o t e c t e d  p e r s o n s .



542.

Chapter XXXIX.
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THS JUKI3DICTI0ML hgOIME IM FhSNCH IHDO-CHIMa
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. - . - - . | o » te U «  f
129. The As9 ira ila  t  lo o  o f  C hinese t o  the N a t iv e s . -  In

p r in c i p l e ,  a l ie n s  in  French c o lo n ie s  shou ld  be t r e a te d  in the

same manner as i f  they  were in  F ra n ce . Though d e p r iv e d  o f  the

political p r i v i l e g e s ,  they sh ou ld  e n jo y  a l l  the c i v i l  r ig h t s

and subm it to  the same o b l ig a t io n s  s p e c ia l  to  the c o lo n ie s  and

common to  a l l  a l i e n s .  T his c o n c e p t io n , how ever, does not

h o ld  in  p r a c t i c e ,  e x c e p t  as regards a l ie n s  .o f European s t a t u s .

4> to  c e r t a in  a l i e n ,  b e lo n g in g  t o  a n e ig h b o u r in g  s ta te  o f  the 

F ren ch  C o lon y , and p o a .e .a t n g  , « h t h .  n a t i v e .  .  g « « »  , m n l _ 

t ,  o f  r a c e .  » » • » .  and In a t ltu t lo n m , F re n .h  l . g t . l . t l o n  h a . 

d e c id e d  n ot to  t r e a t  then as though they  « e r e  In P ia n o .,  but 

h a . c o n s id e r e d  them as n a t iv e ,  and a s s im ila te d  them t o  the

n a t iv e  p o p u la t io n .• eexsa Sj.»vT icfeiVle i&e a«iir«u
The a s s im ila t io n  o f  c h i n . . ,  to  t h . n a t i v e ,  m  m d o -C h ln . ■ H tfu the French r u l e .  By t h .  D e e « »  o f  i 8 6 4 U )  1

I t  1 .  s t ip u la t e d  th a t  th . a n n .m lt . U .  . h a l l  r . g u l a t .  a l l  c o n ­

t r a c t .  and mm*o^ l ,  c r im in a l and e o m m e r .U l, b . t . . . n

(1 )  Decree o f  25 J u ly , 1664: S ir e y ,  L o is  A n n otées , 1864, 59 .

(2 )  D ecree o f  31 A ugust, 1871: A b ld . .  1671. 104
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was d e f in e d  so  as to  in c lu d e  C h in e se , Cam bodians, M lnh-huongs, 

Siam ese and persons o f  o th er  n a t iv e  r a c e s . The word C hinese 

has ar, extended c o n n o ta t io n . In d e term in in g  h is  q u a l i t y ,  the 

F ren ch  A d m in is tra tion  always a tta ch e s  more im portance to  the 

r a ce  and o r ig in  o f  the in d iv id u a l  than t o  h is  d o m ic ile  or 

p la c e  o f  b i r t h .  J u ris  prudence has u l80  sa n ct io n e d  the

a s s im ila te d  s ta tu a  o f  C hinese who art# b o m  in  European t e r r l -  

t o r y  and In vested  w ith  f o r e ig n  n a t i o n a l i t y . '  In a r o c e n t

ca s e  a B r i t i s h  n a tu r a lis e d  C hinese s u b je c t  was doomed to  be o f  

n a t iv e  s ta tu s  and amenable t o  the n a t iv e  j u r i s d i c t i o n .  The 

C ou rt r u l e d i n  the f i r s t  p la ce  that B r i t i s h  n a tu r a l is a t io n  

in  Hong Kong op e ra te s  e x c lu s iv e ly  w ith in  the l im it s  o f  the 

C o lo n y , and th a t  he r e ta in s  h is  C hinese n a t i o n a l i t y  everyw here 

e l s e  and e s p e c ia l l y  in  In d o-C h ln a . In the aocond and more 

im portant p o in t , the C ourt d e c la r e d  th at C hinese in  Indo-C hina
V v  ■ i ■' " *
a re  g o v e r n e d  n o t  by th e ir  p e rso n a l s ta tu a  b u t by the a tatu a  

o f  an Annamite as i t  r e s u l t s  from  n a t iv e  law aa w e ll  as from  

French l e g i s l a t i o n  a p p lic a b le  to  the n a t iv e s .

The e x te n t  t o  w hich  the a s s im ila t io n  o f  C hinese t o  the 

n a t iv e  s ta tu s  may be ad m itted  has p r a c t i c a l  im portance and is  

a p oten tia l sou rce  o f  l i v e l y  c o n t r o v e r s y .  While p r e s e rv in g  

c e r t a in  t r a d i t io n a l  r i i j i t s  o f  an a s s im ila te d  n a t iv e ,  the Chinese

( 1 )  se e  the d e f i n i t i o n  o f  A s ia t i c s  In the Im m igration  A c t , supra,
• » 7 .

(2 )  Cour d »Appel do 1 * In d o -c h in e , 9 F ebru ary , 19oQ; 27 O cto b e r ,
1910 .

(3 )  Cour do H anoi, 25 January, 1929; J . i . . 1931, 444; Annual 
]) i£ 9 ® t, 1929-1930 , Case Ho. 140*
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can n ot oe tre a te d  le s s  fa v o u r a b ly  or  o t h a r a l .o  than the na­

t io n «  a o f  any o th e r  Power. F u rth er, the q u a lity  o f  a s .1 m l- 

l a t l o n  M a i  be In te rp re te d  U berrim a. f i d e ,  n o t  a p p lle d  

in  any way to  the d etr im en t o f  the p e r ,o n ,  co n ce rn e d . Ho 

hard and fa s t  r u l e ,  b e in g  la id  down, the Fronch l e g i s l a t i o n  

h a . p u rp o r te d «» »  t o  e . t a b n . h  « .a t  . . . l » n . t l o n .  e x o .p t  a ,  . n 

e x c e p t io n a l  » c u r e ,  ! ,  c i c e l y  r c a t r l c t c d  t o  m a tte r , r e la t in g  

a o l e l y  to  the p e r s o n s ! a ta tu , in p r iv a te  1 . . .  I t  haa nothln(J 

t o  do e l t h  n a t i o n a l i t y  and I t .  I n c id e n ta l  r i g h t ,  o f  a pub U o  

a m  p o l i t i c a l  n a tu re . Th . r . l . t l o n s  betw een ^  

and t h e ir  cou n try  o f  o r ig in  a re  n ot m o d ifie d  o r  a l t e r e d .

They e re  n ot t o  e n jo y  o th e r  than p r iv a te  r i g h t , .  . „ d mUjt

subm it t o  the aame p erson a l s t a t u t e  In  le g a l  r e la t i o n s  as the 

n a t i v e , .  " I t  1 . by  th a t  a t . t u t ,  o n ly ,  and b y  r e . . o n  o f  the 

coma u n ity  o f  m anner,, a o c la l  c o n d i t i o n s ,  and I n s t i t u t i o n , ,  

th a t  a s s im ila t io n  Is c o n c e iv e d  and J u s t i f i e d . »  Por a l l  tl)0 

r e . t ,  the a s s im ila te d  are s u b je c t  to the r u l e ,  a p p l ic a b le  t o  

«116118 .

By a s s im ila t io n  the C h in o s , are  amenable t o  the same law 

and J u s t ic e  as th a t which govern s tho n a t iv e s .  C o n tr a c t , o r  

d is p u t e s ,  e i t h e r  w ith  the n a t iv e s  o r  among th em se lv es , are  

ju d ged  a c c o r d in g  t o  the n a t iv e  law . They are  not re q u ire d  

t0  l0 d 8 °  ju d lcatu m  a o l v l  .h e n  ,u m S a French d e fe n d a n t .

The C ourt w s. s s t l a f l a d  th a t ba in g  a s s im ila te d  t o  French 1

(1 )  so lu sv  Op« c l t a, 63 .
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.u b ja c ts , a h . .r e  .I th o u t  doubt ex .n pt fr o «  fu rn l.h ln g  0 .1 1 ,  

the C h in .. .  .o u ld  not b , t r e a t . .  In t o .  „  oth(Jr

• l ie n . In to . C olon y.«*) „  anothar t , . u t y  of , ,

■ iK lla tlo n  . . .  6 H ,n  .  r a .t r le t lT .  I n t .r p r .t .t i o n . Th. .on  

o f .  naturalised  c h i n . . .  . . .  held not , M .  t0 91>lm  

n a tio n a lity  under th . D o .ro . o f 1881 .h le h , r . l . t l n ,  to  an 

Annamlte, would extend to  the « i f « children the e ffe c ts  of

nature 11s at ion . ' oftie: -ti *•*?>: ,

130 . Law_and J u r ia d ie t lr m --  . .--------------  ------^  me ju d ic ia l organisation

of French ln do-C hl„. to  .h le h  th . c h i n . . .  a r . 9Ubj99t l t  ,

oomplcx . , . t . « ,  i t  1.  d u . l i . t l . .  l „ . . Buch . .  u  gov. rna

a . t  o f  p c o p l .  ,1 th  on . l a .  . nothor wtth 1 . . .

and a c t . t W d U  through d l f f . r. n t tr ib u n a l,. m Bu . d  ’

. . . . .  b o t ..« n  th . two . . t .  o f paopl. th . 1 . .  i w U A t a U m

.11 1  n r j .  Among th . people .h o  ln g jg  ln f , r lo r

o f  the t . o , there 'are p er.on . o f . . r l o u .  .U t u a .  c » „ ,  b , .

t . . . n  t h . . .  p e r .« , ,  t h o - . l . . .  . M n. ble to „ l f r „ r9nt ¿ J *

. 1 . 1  „ . t e n .  according to  th . lo c a lity  .h e r ,  th a , . P lte

* “  P* r t lS * Wh0 To f a c i l i t a t e  d l .c u a .lo n , I t
1 . .x p .d l .n t  to hear In nlnd t h . d l f f . r . „ t  . . t a g o r l a .  J ^

.o n . repairing to French au thority  and the d lv o ra lty  of p o ll-

t lc a l  regime of the te rr ito ry  that7 * Bat ° °® p r is o e  the U nion. m

(1 )  Cour d »Appel de l 'I n d o -C h in e  29 w Z T T  ~ ------------------n e '  Nove.'nber, 19o7 .

(2 ) cour d«Appel de l»Indo-Chlne 3n r—  waut.ro■ I  8 0 (1 1 1 ) . * '  50 D» » » ” b® r, m 0 . And , 99



g . n .r « ! ,  i t  « ,  be said t h .t  d isp u te . in ,h l .h  c h i n . . .  ln  tado , 

C hin, ere oonrermd . i l l  c o m  before the F „ n .h  trib u n a l, to 

Whl8b * n l  * PPly FpeBoh »  »•**»• 1 -«  according to the a t .t u .  
o f the p a r tie s .m  The native 80Brt,  eogn ls. noe only of

. . . . .  bet.eer* the n . t l v . . .  «  , m  apply M t l> .  u ,  „ 4  oust<m_ ; 

**  is  e lg o lf lc e n t  thet i n the a t a i n l .t r .  tlon  o f Ir ,d o -C h in ... 

ju s t i c e , the comp, tones o f ju r i d ic t io n  end the a p p lic. t i . n o f  

la vs are baaed on separate canons. ♦:# -w*!<4 • f.\ r- 4,'y T if (I

( i ;  Cochin-China

B e fo re  French d e l e t i o n ,  th ere  e x i . t . d  „  Tary j
t e r ,  native ju d ic ia l , y,tem . Tha ' ¿ ^  „  M  July> ^  , 1 ,  

o r g a n is in g  th , ad m inistration  of ju s tic e  in  Cochin-Chin. e r e .  

ted two p a ra lle l ju d ic ia l system s. à P „ „ ch J u llc la ry  

w ith  French and the « . i - l U t o ^  r t i u  the n . t l v .  J u d ie U r , 

a d m in is te re d  n .t l v .  U „  .„ d  , u . t , m.  ln c o n v e n t io n , and o o n -  

a t l t u t lo n a  b e t w e n  th . n . t l v . .  , rd th . . . « n i u t . d .  Th. native  

c o u r t s ,  h ow ever, „ r e  a b . l i . h.d  by tha Decreo of M  ( * ,

^ i c h  French e e u r t .  - o r . i n s t i t u t e d  e v .r y .h e r e , a d m in L U rln « '

Justice to a l l  without d istin c tio n  ~ion , French or native a lik e ,

but applying d iffe re n t le g is la t io n s . Th* t-x »«* Th® régime has been con-

tlnued by the Decree o f 16 February lo en ®y» 1021, concerning Judicial

..... “**t ............ .. 1

( x i  S ir e y ,  L ois  A n n otées , 1 8 64r 5 9 .

( 2 )  I b i d . .  1881.  127.

( 3 i  3 o l  and H eranger, h e c u e i i  p ^ r o , _ ,
¿atlon . _t_.de la , ^«leiriT.latlon^do. Col f l î j ffio d lju o  «*
1 © 3 2 ), I I I ,  901. — ------- n*0 s française a (1930-
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r e -o r g a n is a t io n  o f the whole o f  Indo-C faina, end d e f in in g  in  

precis a terms the r a t  lon e  personae ( A r t i c l e s  1 0 7 -1 1 1 ) and the 

r a t  lon e  »na te r la a  ( A r t i c l e s  11 2 -1 1 6 ) 0f  the French J u r is d ic ­

tion. The Annamite l a w ^  as p reserv ed  by  the D ecree o f  1864 

(A rticle  11) was a p p l i c a b le  in  c i v i l  and com m ercia l c a s e s .

I t  governed  e q u a lly  crim es and o f f e n c e s  com m itted by the na­

t i v e  or  the A s i a t i c .  The p o s i t io n  in  c r im in a l ca ses  la s t e d  

u n t i l  16 K erch , 1880 , when a s p e c ia l  penal Code was e n a c te d . 

Then in  tu rn  the D ecree o f  1880 wae supplanted b y  the D ecree  

o f  31 y c c a c t e r ,  1912,^   ̂ w h ich  d e c la r e d  the m e tr o p o lita n  Penal 

Code a p p lic a b le  by  the Frenoh c o u r ts  to  the n a t iv e s  and the 

a s s im ila te d  A s i a t i c s .  T his was con firm ed  by the D ecree  o f  

1921 (A rtic le  1 1 5 ).

The a p p l i c a t io n  o f  Annamite law by  the French t r ib u n a l

in commercial m atters was a l s o  e o l ip a e d  by tbe D ecree  o f 27
(3 )February, 1892, which is a p p lic a b le  t o  " A s ia t ic  a l ie n s  and 

French s u b je c t s  in  the F rench  t e r r i t o r y  o f  Indo-C h ina " The 

c i v i l  com petence o f  Annamite law i*  m aintained by the D ecree 

o f  1921 . i t  w i l l  g ov ern  a l l  c o n t r a c t s  and d isp u te s  between 

the n a t iv e s  and a s s im ila te d . But where the parties declare * l

( 1 )  The o n ly  c o d i f i c a t i o n  o f  Annamite law 
Prench r u le  c o n s is t e  in  the « P r é c isr .o ls  Annotées, 1864 . 54 7 . --------A nn am ite": S ir e y ,

l $*CXiU
(2 )  R e cu e il de L é g is la t io n  C o lo n ia le , n f 485>

( 3 )  I b id . ,  IV , 23 6 .
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t h e i r  in te n t io n  to  be governed  by French law , French law may 

be a p p lie d *  The n a t iv e  o r  a s s im ila te d  may a l s o  make a j o i n t  

demand, b e fo r e  a c o u r t  o f  com petent J u r i s d ic t i o n ,  f o r  the ap ­

p l i c a t i o n  t o  them o f  French low . T his o p t io n  is  n ot gran ted  

t o  the n a t iv e s  o f  Cambodia arxJ Annans i f  the O rdinances o f  

t h e i r  s o v e re ig n s  do not a u th o r is e  i t  e x p r e s s ly  ( A r t i c l e  1 1 2 ) .

In the French c o n c e s s io n s  o f  H anoi, H sipong and Tourane, 

n i l  p erson s  w ith o u t d i s t i n c t i o n  and in a l l  m atters w i l l  sub ­

m it t o  French J u r is d ic t io n  (A r t i c l e  1 0 7 ) . The com petent 

French courts w i l l  ap p ly  Annamito law as rega rd s  the n a t iv e s  

and 833 I if .i la te d , and in  c i v i l  m a tte rs . For mixed ca se s  o f  

a c i v i l  n a tu re  betw een a French person  o r  a s s im ila te d  and a 

n a t iv e  o r  a s s im ila te d , French law is  paramount ( A r t i c l e  1 1 2 ) .  

For o th e r  mixed m atters the D ecree o f  1802 w i l l  r e g u la te  com­

m e rc ia l d isp u te s  (A r t i c l e  1 1 4 ) , and that o f  1912 c r im in a l 

m atters  ( A r t i c l e  115)*

( i i )  Annan? and Tonkin

» s t i v e  J u s t ic e  e x i s t s ,  but in  c e r t a in  ca se s  the Annamite 

aril a s s im ila te d  are amenable t o  the French t r ib u n a l .  The 

f i x s t  r e s t r i c t i o n  imposed in  th is  m atter  is  found in  th e  T rea ty  

o f  1 8 7 4 - ^  A cco rd in g  t o  A r t i c l e  16 o f  th e  T re a ty , d isp u te s  

betw een French and a l ie n s  were t o  be d e c id e d  by the French 

r e s id e n t ,  w h ile  th ose  between the French  and Annamite by common 1

(1 )  s t a t e  P apers, 6 5 , 375 .
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a cco rd  o f  the R es id en t and a n a tiv e  Judge. By v irtu ©  o f  th is  

T r e a ty , the C ourt o f  R esiden ce  has been  in s t i t u t e d  in  Annam.

I t s  j u r i s d i c t i o n  w «s en la rg ed  by an oth er T r e a t y ^  which a s ­

sumed the co g n isa n ce  n ot o n ly  o f  d isp u te s  among the French or  

a s s im ila te d  but a l s o  o f  those betw een the French and the 

A nnam ites. By e x te n d in g  the J u r is d ic t io n  over  French and 

" a l i e n s " ,  the R e s id e n t ia l  C ourt a cq u ire s  com petence in  c i v i l  

and conurereial ca ses  c o n ce rn in g  a French or  a s s im ila te d  p e rso n , 

a French s u b je c t  and an o r ig in a l  Annaraite o f  the French  c o n ­

c e s s i o n ,  * French p ro te g e  who is  a l ie n  to  the co u n try  and any 

o th e r  a l ie n  { A r t i c l e  1 0 8 ) . T h e re fo re  I t  has J u r i s d ic t i o n  in  

Annam and Tonkin over  ea ses  between the Annamltea o f  the 

c o u n try  and the Cambodians o r  L aotian s . in  p en a l m a tte rs , 

the French c o u r t  assumes a s im i la r  J u r i s d ic t i o n  o v e r  oases 

c o n c e rn in g  one o f  th ose  p e rs o n s , and ov er  wrongs com m itted by 

a n a t iv e  to  the In ju ry  o f  ary o f  them . Tho n a t iv e  ju s t i c e  

i s  com petent o n ly  in d isp u te s  o x c lu s iv o ly  among it a  Annamit© 

su bjects ( A r t i c l e  1 1 0 ) . F u rth e r , n a t iv e s  in  Tonkin  may b r in g  

t h e ir  c i v i l  d i f f e r e n c e s  b e fo r e  the French  c o u r ts  when th e  

r a r t i e s  so  a g r e e . They may d e c la r e  t h e ir  in te n t io n  to  rem ain 

irovernad by the n a t iv e  la w . But whan th e  n a t iv e s  ch oose  t o  

b© s u b jo c t  t o  tho a u th o r ity  o f  French law , the o p t io n  c o n fe r s  • 

com petence on the French J u r is d ic t i o n  ( A r t i c l e  1 0 9 ) .

(1) Article 1, T reaty  o f  6 June, 1884: s t a t e  P apers, 7 5 , 100 .
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The n a tiv e  c o u r ts  o f the Kingdom in a l l  ca ses  w i l l  ad­

min la t e r  n a tiv e  la *  over  d isp u te s  among the Arnamlte s u b je c t s ,  

th e  lams and custom * in c i v i l  m atters a c t u a l ly  in  f o r c e  b e in g  

malntcinod in  T onk in . For ca se s  between a French l i t i g a n t  

end a n a t iv e , the com petent French J u r is d ic t io n  w i l l  apply  

French law . But when fcotn p a r t ie a  a re  n a tiv e *  o th er  than 

A nnam ites, or when an Annamito la  one o f  the p a r t ie s  to  a ca se  

in  w hich French ju r i s d i c t i o n  is  com p eten t, the law a p p lic a b le  

w i l l  be the Annamite law ( A r t i c l e  1 1 2 ). The Com m ercial D ecree 

o f  169B, adopted s u c c e s s iv e ly  in  Tonkin and Annam, la approved 

by the D ecree o f  1012. But i t s  a p p l i c a t io n  is  c o n fin e d  to  

the A s ia t ic  a l ie n s .  in  c r im in a l  m a tte rs , the French J u r is ­

d i c t i o n  w i l l  r e s o r t  to  the D ecree o f  1912 a p p ly in g  the m etro ­

p o l i t a n  Penal Code in  a m o d ifie d  form .

Chinese, b e in g  a l i e n s ,  ar* alw ays amenable to  the French 

court when e it h e r  a French person  or  a n a t iv e  is  one o f  the 

p a r t i e s .  In the form er c a s e ,  tne French J u r is d ic t io n  w i l l  

a p p ly  French l e g i s l a t i o n ,  and in  the l a t t e r ,  n a tiv e  law s are

e n f o r c e a b le .

( i l l )  Cambodia

The e v o lu t io n  o f  Frenoh j u r i s d i c t i o n  in  t h is  cou n try  is  

p a r a ll« * 1 t o  th a t o f  Annam. From the e a r ly  days o f  th e  pro­

t e c t o r a t e ,  French persons w ere e x c lu d e d  from  n a t iv e  j u s t i c e . ^
\  -  w»»* w y e  ^ S& l  -y* 4 &  %?. i  ~j i f f . ' , "  *> Jr rn.*x-*»- F .» ^  ^  _y_iT. - w*

■ - :» .i -1 • ' u
( 1 )  A r t i c l e  7 ,  T rea ty  o f  1863: S ta te  P ap ers . 5 7 , 739 .

I
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D isp u tes  te two on the French and the Cambodian, . e r e  d e o i le d  by 

“  n l“ d c o u r t  ' ‘ c c o r d 1 ^  « « « U » » .  r e s p e c t in g  f t r  . .  p o s .  

e l e l e  the « « M U .  c a s t o »  end I n e p lr .d  by the p r i n c i p l e .  o f  

F ren ch ' le e  T his u  the ..m e  M  p rov id ed  t e  t h .  t r e a ty  o f  

1874 .1 t h  e n n e . .  In  o r d ln .n o .  o f  1 t t > ,  lt ì« 7 .  fu r t h . r  

t o  F rench  j u r i s d i c t i o n  d i .p u t e .  .« e n g  F ren ch  u u t u  BallJ#ot.  

from  G aahin-C hina, and a c t io n s  a » in « «» wuions a g a in s t  ¿u rop ean a . i ^ n  an_

o th e r  o r d in a n o . la  1897 end the D ecree o f  6 uey . U 9 e , m. rkeJ  

.  co n sp icu o u s  « t e n s i o n  o f  t h .  com petence r e t to n e  , r

th e  French t r i b u n e ! .  By th is  t « t ,  the mined c o u r t .  . . r e  

e b o l ls h e d .  end French J u r is d ic t i o n  we. d . c l e r e d  s o l e l y  compe­

t e n t  ov er  ca s e s  In * h lch  .  su rop een . e  French s u o j . c t ,  o r  an 

. n o n  . . .  one o f  t h .  p a r t ie s .  Th .  p re s e n t  r è g i »  1 . ' ’ r e g u la te d  

. .  in  A n n « ,  ey  the D ecree o f  1921 ( A r t i c i .  i 0e > . Itl,  ’

c o u r t s ,h a v e  no c o g n le s n co  o s o .p t  o v e r  d l .p u t o s  e x c lu s iv e ly  

.m en* the Cem hodlsne. In such . . . . . .  they , u , ^

a p p ly  n a tiv e  la w .

o  *  “  n:1” d 01VU  e “ 0 ,  b 9 t* eon  «  P ronch  l i t i g a n t  end .  na­
t i v e ,  the F ren ch  e o u r t  In  C .m b od i. e l U  e p p i ,  Fronoh u .  (AJ. .

t i d e  1 1 2 ) . «  h e . e leo  competence over c i v i l  c e .c ,  bet.ccn  e

Cambodian and any o th e r  n . t l v ,  o r  . . . t m u . t e d  p erson  m  the

U nion , n a t iv e  l a .  b e in g  e p p l l c e b l e .  The o o - s r . U !  D ecree ha .

a l s o  been exten ded  t o  Cambodia by any  an O rder o f  the O overnor-
O en ere l (18  January, 1 9 1 2 ). In crl(n<MO,i .  in  c r im in a l  m a tte rs , th e  Deeree

o f  1912 *• » la o  paramount ( a r t i c l e  1 1 5 ) .



( i v )  Laos

Tha d is p o s i t io n  o f  the n a t iv e  J u d ic ia l  o r g a n is a t io n  in  

Laos emanates w h o lly  from  French l e g i s l a t i o n .  An A d m in istra ­

t iv e  O rder o f  20 November, 1922, c o n firm in g  the Order o f  2 May, 

1908 , prom ulgating the Codes o f  law t o  be o p e r a t iv e  in  the 

t e r r i t o r y ,  s t ip u la t e s  th a t  persons amenable t o  n a tiv e  J u s t ic e  

a re  l im it e d  t o  th o se  b e lo n g in g  t o  ra ce s  d e f i n i t e l y  s e t t l e d  in  

the t e r r i t o r y ,  b o m  in  Laos or in s c r ib e d  on the r o l l  o f  ta x a ­

t i o n ,  and not b e in g  a tta ch ed  t o  any n a t io n a l i t y  th a t is  ford.gn 

t o  the co u n try  (A r t i c l e  2 ) .  in  con sequ en ce , French tr ib u n a ls  

assume com petency ov er  ca se s  in  which ’’ persona a p p e r ta in in g  

e i t h e r  to  French n a t i o n a l i t y  o r  t o  o th e r  races  o f  Indo-C hina o r  

t o  f o r e ig n  n a t i o n a l i t i e s "  a re  p a r t ie s  (A r t i c l e  3 ) .  The D ecree 

o f  1 9 2 1  re -a * * ® rts  th a t French J u r is d ic t io n  In Laos w i l l  have 

c o g n is a n c e  o f  the l i t i g a t i o n  between L aotian s and Annamites o r  

Cambodians ( A r t i c l e  1 0 8 ) .  The Comm ercial Code o f  C och in -C hina 

has a l s o  been prom ulgated in  Laos by an A d m in is tra t iv e  Order 

(1  ?i*y, 1 9 1 4 ).
i-

The Chinese in  Cambodia or Laos are therefore in no ca s e  

aaenablo t o  the native cou rts . But when they are involved in 

l i t ig a t io n  with a n a tive , the French ju d ic ia ry  w i l l  apply na­

t iv e  le g is la t io n .
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13 1 ! T^> Law and Dual I s « .-.

(1 )  The Dual System

ho  v e i n  con t A c t  o r  1854 e . n c C lo n e d  t . o  c a t e g o r i c .  o f

P* rB ° n* d l f ' e r “ t  v u t u e . n )  t „ opeans ^  o U

C h r is t ia n s  formed one g ro u p , w h ile  „ s t i v e ,  , nd p. rson3 >a<i 

m lle te d  to  t o . «  f o r c e d  . „ o t h e r .  c h i n e , . ,  Ar . o ,  . nd , a l  thB 

g o h e cce d e n e , .e r e  g iv e n  the e t . t u .  o f  n a t iv e  in  e o n t r .d la t l n a -  

t lo n  to  toe  European e f t u . ,  t o  which U t t e r ,  h o .e v o r ,  « . r e  

e e e l x i u t o d  th e  Japan », e .  1 „  1898 , <•> and a U  o tn . r 

p e r ,o n e  .h o  are  ’ n a t u r a l ! . . . , -  K e th a r la n d e r .. 3. pnJ.a to  l a . g 

and o rd in a n ces  . e r e  en a cted  f o r  E uropean, ,,nd naU T9s ro ip 9 (j_ 

t i v e l y ,  a n ! ware d e c la r e d  a p p lic a b le  t o  a n  p e r s o n . . „ l a i l „  

ta d  to  each  r e s p e c t iv e  grou p  u n less  the c o n tra ry  »■«.

The Governor-General, however, had the po.er to declare en­

actm ent, applicable to  European, to bo ,p p l i 0.b i B to oth„  

pareons a ,  « 1 1 ,  and auch declaration  a lso  .« e n d e d  to  the 

descendants o f  su ch otiier persons (» . 75 , k . a . ) .  1

( 1 )  S .  109, L o is  O r^anlquea. m .  147^

S ta ts P a p ers . &gf 866 .
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Tho Im p rop riety  o f  the ass in it ia t io n  o f  C hinese t o  the in ­

d ig e n o u s  p o p u la t io n , from  whose p o s i t io n  th e ir s  d i f f e r e d  in  so  

many im portant a s p e c t s ,  wna soon  r e a l i s e d . T h e  C o n s t itu ­

t io n  Act o f  1925 th e r e fo r e  d e v is e d  a t h r e e - f o ld  c l a c s i f l c a t i o n  

o f  Europeans, Indonoaians and O r ie n ta l « l i e n s  (a .  1 6 3 ) . The 

f i r s t  c a te g o ry  w i l l  com p rise  a l l  » o th e r la n d e rs  and person* o f  

European o r ig in ,  a l l  Japanese and, fu r t h e r ,  persona o r i g i n a t ­

in g  e lsew h ere  who in  t h e i r  own co u n try  w ould be s u b je c t  to  u 

p e r s o n a l law based e s s e n t i a l l y  on th o  nano p r in c ip lo a  ns th a t  

o f  tho N eth erlan d s. In don esian s a re  d e f in e d  ns p erson s who 

a r e  members o f  th e  n a t iv e  p o p u la t io n  o f  M otherlands In d ia , and 

have n ot Join ed  a group o f  the p o p u la t io n  o th e r  than th a t  o f  

th e  n a t iv e s ,  and l ik e w is e  th o se  Who, h av in g  be lon ged  t o  o th e r  

g ro u p s , have become merged in  the n a t iv e  p o p u la t io n . o th e r  

p erson s  not f a l l i n g  w ith in  the above a re  d e c la r e d  to  be o r ie n ­

t a l  a l i e n s .  L e g is la t io n  w i l l  a p p ly  to  them i n a cco rd a n ce  

w ith  t h is  group ing  and n ot in  a summary manner, but the p o s i ­

t i o n  o f  n a t iv e  C h r is t ia n a  w i l l  be r e g u la te d  by o rd in a n ce . 

S im i la r ly , l e g i s l a t i o n  in ten d ed  f o r  Europeans w i l l  be ex te n d ­

ed to  o th e r  e th n ic a l  groups by the Dutch a d m in is tra t io n  as 

(nay be found n e c e s s a r y .

The du al d iv ia i o n  o f  th e  1B54 A ot was » a id  t o  be founded 

on a r e l i g i o u s  b a s i s ,  and n o t  in s p ir e d  e i t h e r  by r a o ia l ia *  

o r  by view s as t o  w h ite  d o m in a tio n . But a o la u s e  in  the A ct 

r e q u ir in g  n a tiv e s  who p r o fe s s  C h r is t ia n it y  t o  rem ain under the 1

(1 )  A n g e lin o . C o lo n ia l p o l i c y  (1 9 3 1 ) , I i ,  164.
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a u th o r ity  o f  t h e ir  C h ie fs ,  and t o  su b m it . so t o  t h e ir  r ia n t s ,  

d u t ie s  and o b l ig a t io n s ,  t o  the same l e g i s l a t i v e  a c ts  and In ­

s t i t u t i o n s  as the n o n -C h r is t ia n  n a t iv e s ,  seemed to  c o s t  doubts 

on t h is  s ta tem en t. Due c o n s id e r a t io n  f o r  co n v e r te d  persona 

was had by the new C o n s t it u t io n , and the t r i p a r t i t e  d i v i s i o n  

was ad voca ted  as a r is in g  ou t o f  p r a c t i c a l  le g a l  n eed s. T h is , 

h ow ever, aga in  c o in c id e d  w ith  r a c i a l  d i f f e r e n c e s  w ith in  the 

p o p u la ce . The d e s ig n a t io n  ’’ o r i e n t a l  a l i e n s " ,  w hich  may in ­

c lu d e  C hinese o r  o th e r  persons who have been s e t t l e d  in  In s u l-  

in d e  f o r  g e n e ra tio n s  and are by  no means “ a l ie n "  to  the c o u n tr y  

o f  t h e i r  b i r t h ,  has I n e v ita b ly  i r r i t a t e d  s u s c e p t i b i l i t i e s  among 

such  p e o p le -  B eing a v e rse  to n a t u r a l i s a t io n ,  th ey  have had 

t o  lo o k  to  the l e g i s l a t i o n  o f  a co u n try  w ith  w hich t h e i r  c o n ­

n e c t io n  had lo n g  been s e v e r e d , t o  a m e lio ra te  t h e ir  le g a l  s t a -  

t u s ,* 1  ̂ and th e  e f f e c t  has been  a r a v iv a i o f  l o y a l t y  and in ­

t e r e s t  towards the land o f  t h e ir  a n c e s t o r s .

( i i )  The L ega l R ules
■ ■ m vyv 4 « M l« » '*  .«feuia# çmm  

The corp u s o f  the Indon esian  law p re se n ts  a com p osite  a s -
/g )

p e c t .  There is  the aflat or  custom ary law ' '  p r e v a i l in g  among
£ M • • ' '' " ? ' " ,r ' - ' • ‘  ̂ " 1 ' *  v ' * 5 ' • . ■ ■ •

( 1 )  ¿ihen in  1931 China in tro d u ce d  a W estern C iv i l  .
f m l l j  1m  b . . . a  upon th e  prlno l p l „  t .
the C h inese e v e n tu n lly  donended t h e ir  . . . I m l l e t i o n  t o  the ’
g u r o p e .n . : V an denbo.ch , o p . e l t . .  18 2 . t o  th *

( * )  one d is t in g u is h e s  Javan ese , B a lin e s e  i t u h r . . .  a . , ,

a s  i  r  s s r f e -  • ^ • - s s t e a r s . a .
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ttao n a t iv e s ,  and W estern la g ia l a t i o n  d e r iv e d  from  the home 

co u n try  ia  o fte n  a p p l ie d .  The C o lo n ia l  Government may a la o  

e n a ct  ordinance»». Under the A ct o f  1854, c i v i l ,  oom trerclal 

as w e l l  a* penal lawa gov ern in g  Europeans s h a l l  be in  a c c o r d ­

a n ce , as fa r  as p o s s ib le ,  w ith  th e  laws in  f o r c e  in  the N ether­

la n d s  (a .  7 5 ) .  By d e c la r a t io n  o f  a p p l i c a b i l i t y  or v o lu n ta ry  

su b m iss ion  t o  the c i v i l  and com m ercia l la w s, the European cod es 

c o u ld  be made a p p lic a b le  t o  tho in d igen ou s p o p u la t io n . In 

the a b sen ce  o f  such  d e c la r a t io n  o r  su b m iss ion , tho n a t iv e s  r e ­

mained s u b je c t  t o  t h e ir  r e l ig i o u s  o r  custom ary low so  fa r  as 

i t  was n ot c o n tra ry  to  the adm itted  p r in c ip le s  o f  ju s t i c e  and 

e q u i t y .  in  u i ;  ca se  where n a tiv e  law was s i le n t  or In com p le te , 

r e c o u r s e  was t o  bo had to  the g e n e ra l p r in c ip le s  o f  European 

ju r i s  prudence.

The d e l im ita t io n  o f  the a d m in is tra t iv e  and J u d ic ia l  p osers  

form ed the s u b je o t  o f  a a p e o la l  c la u s e  ( s .  7 8 ) .  A ll la w s u its  

c o n c e rn in g  ow nersh ip  o r  r ig h t s  a r is in g  th e re fro m , co n ce rn in g  

c la im s  on s co o u n t  o f  d eb t o r  o th e r  c i v i l  r i g h t s ,  sh ou ld  eome 

e x c lu s iv e ly  w ith in  the com petence o f  the j u d i c i a l  pow er. 

N e v e r th e le s s , c i v i l  d isp u te s  between n a t iv e s  o r  between persons 

o f  th e  same ra ce  a s s im ila te d  t o  n a t iv e s ,  w h ich , a c c o r d in g  to  

t h e i r  r e l i g i o u s  lawa o r  a n c ie n t  cu stom s , w ould be s e t t l e d  by 

t h o i r  p r ie s t s  or  C h ie fs ,  sh ou ld  rem ain under the J u r is d ic t io n  

o f  th e s e  l a t t e r .  This c o n s t i t u t e d  a n a t iv e  e n c la v e  in  the 

sp h ere  o f  governm ent a u t h o r i t y .
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The laws g ov ern in g  European# m ight be en a cted  by gen era l 

r e g u la t io n ,  em anating e l  tiler from  the Dutoh p a rlia m en t, the 

Groan or the C o lo n ia l  Government. The S ta te s -G e n e ra l h av in g  

o m i t t e d  to  dea l w ith  the#e in attera , r o y a l  d e cre e »  were pub- 

li# h e d  in  1048 f o r  the c o d i f i o a t i o n  o f  the ru loa  o f  j u d i c i a l  

o r g a n is a t io n ,  c i v i l  and co io n e r c ia l laws and p ro ce d u re s . In 

1866, ft Penal Code f o l lo w e d .  The n a t iv e  p r iv a te  law h av in g  

been  l e f t  in  o p e r a t io n , a c o l o n i a l  ord in a n ce  was s u f f i c i e n t  

t o  e s t a b l i s h  the p en al law and p roced u re  ns w e l l  as r u le s  o f  

j u d i c i a l  a d m in is tra t io n  f o r  the n a t iv e s .

In the days o f  the Company, n a t iv e s  and C hinese in  the 

d i s t r i c t  o f  B atavia  seem t o  have been governed in  c i v i l  

m atters  by the sano laws as the Europeans. Crimes com m itted 

by them had always been t r ie d  by European Judges and a c c o r d ­

in g  to  European la w .* 1 ' in  o th e r  d i s t r i c t s ,  n a t iv o  ad m in is­

t r a t i o n  o f  ju s t i c e  n o t  b e in g  in t e r fe r e d  w ith , the a u th o r ity  

o f  n « t iv e  law was r e s p e c t e d . In m atters o f  in h e r ita n c e  and 

m inor c i v i l  d i f f e r e n c e s  w ith in  Dutch j u r i s d i c t i o n ,  n a t iv e  

p r ie s t s  and C hinese C h ie fs  were l e f t  to  a d m in is te r  t h e i r  r e ­

l i g i o u s  law and c u s t o m . A n  e f f o r t  was mode in  1764 t o  

c o d i f y  the In don esian  and C hinese h e r e d ita r y  r u le ,  and i t s  a p -
/ J \

p l i c a b i l i t y  was extended  to B a ta v ia . Tho Saat In d ian  1 2

(1 )  w a ffl® * »  H isto ry  o f  Java ( ) ,  I ,  31 4 .

(2 )  F u m iv a l l ,  o p . c l t . ,  29 .

(<3) Angel in o , op . c  i t . ,  I I ,  162,
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Government then d o o id e d  in  1 8 2 4  to  r e c o g n is e  the f u l l  domain 

o f  custom ary law through out the c o u n t r y / 1  ̂ From that tim e 

u n t i l  1855, C hinese l iv e d  p r a c t i c a l l y  under t h e i r  own p r iv a te

and th is  l e g a l  d o c t r in e  was in co r p o r a te d  in  the Govern­

ment Act o f  1864. In 1855 an O rdinance t o  a p p ly  European 

l e g i s l a t i o n  was p rop osed , and was o r ig in a l l y  Intended f o r  both  

th e  Indon esian  and the o r ie n t a l  p o p u la t io n , tu t  the Government 

w ith h e ld  i t s  ap p rova l s o  fa r  a* the n a t iv e c  wore con cern ed , 

c o n s id e r in g  th at they were n ot in  need o f  th is  l e g i s l a t i o n . ^ ^  

S in ce  then , in  c i v i l  and co n m e rc la l m a tters , the ch in ea e  have 

been governed  p a r t ly  under C hinese law (fa m ily  law and ln t o s -  

ta c y  low ) and p e r t ly  under European law (law  o f  r e a l  and p e r ­

s o n a l p ro p e r ty  and testam en tary  su cce ss  i o n ) ,  w h ile  the in d i ­

genous p o p u la tio n  waj l e f t  under i t s  own r e l i g i o u s  laws , in ­

s t i t u t i o n s  and cu stom s . On 1 Stay, 1919, th o  w hole European 

p r iv a te  la *  « as extended  to  the C hineae, w ith  the e x c e p t io n  

th a t  the r ig h t  o f  a d o p t io n , which is  unknown t o  the Dutch 

le g a l  system , was r e ta in e d  by them. A se p a ra te  penal law 

f o r  the n a t iv e s  was in tro d u ce d  in  1872. tho d i f f e r e n c e  between 

i t  and the European co d e  b e in g  p u re ly  fo r m a l, both b e in g  based 

on the French c r im in a l law . on 1 January , 1918, th ey  were * 1 2 3

............ .. ..............'— " —— " I.  ■— .■ ■ n il. I — »...1 I ,  ......... . . ■ ■ ■ — . ■ M -  .........  I ■ 1 '

( 1 )  vandenboach , o p , c l t . ,  177 .
\>*-*~* - 1 n't* " * A- W** .j." • ' ’• ft V >» v V e

( 2 )  Vollenhoven, " Jurisprudence in Ketherlands India” , in 
q , i«n(»e in the Ketherlands Indies (1 9 8 9 ), 38 1 .

(3 )  A n g e lin o , o p . o 11 . ,  11 , 165.
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r e p la c e d  by a common c o d e . E xcept the r e s e r v a t io n s  in  c e r ­

t a in  c i v i l  e a s o s , the s u b s ta n tiv e  law is  th e r e fo r e  th e  same 

f o r  Europeans and C h in ese , who are  f a r  removed In type from  

the n a t iv e s .  But In a d je o t lv e  law , the C h in ese , being su b ­

j e c t  t o  the same European c i v i l  c o d e , are a s s im ila te d  t o  Euro 

peana In c i v i l  ca ses  and t o  n a t iv e s  in  c r im in a l p ro ce d u re .

( i l l )  The K eoont J u d ic ia l  Tendency
f o r  i,*i* op'c , the pu tch  i**» f  s i th «ae

The ju d i c i a l  d o c t r in e  above s e t  out was l e f t  in t a c t  by 
• ’ ’ . 

the C o n s t itu t io n  Act o f  192S. a s tr o n g  tenden cy  towards a
:

u n i f i e d  system  by g ra d u a lly  a b so rb in g  o th e r  e th n ic a l  groups
rf" ■■ ' ' '*■* I 5 Cifl - v t * ■*. r> 4i. U •> {«,♦« £ , 1*;. : j v. \ . . ■ f,

in to  the European la ,  how ever, becom ing m a n ife s t . The e v o -
■ ^

lu t  ion  is  to  be accom panied by a d im in u tion  in  the a u th o r ity
aat ; • •• '
o f  the n a tiv e  le g a l  r u le s ,  f o r  w h ich  th e  Dutch a d m in is tra t io n  

has a lre a d y  begun to  w ork . A l l  s u b s ta n t iv e  and a d je c t iv e  

laws are no« to  be r e g u la te d  by c o lo n ia l  o r d in a n c e , and reitu -
T

la t i o n s  may be made e i t h e r  c o l l e c t i v e l y  f o r  a l l  o r  some
!•> • «  ■: ;■ »*}' taortSli ï - h T 1*>" ■ ■■ ifj - .
groups o f  the p o p u la tio n  o r  p a rts  t h e r e o f ,  or  f o r  p a rts  o f

-

the t e r r i t o r y ,  o r  s e p a r a te ly  f o r  one o r  more o f  suoh  groups
i > r ' \ ' ‘ * • ’ _ .... . •
o r  p a r t s .  In r e g u la t in g  the c i v i l  and com m ercia l laws f o r
¡■yf ♦Jhc S«i9® f- 'y.êS Vi-.l na'SlTlre t -- ; . rtf a  ¿.h
E uropeans, d ep artu res  from  th e low s in  f o r c e  In the N ethor-

la n d s  may bo made both  on a cco u n t o f  s p e c i a l  In don esian  c o n -
tr. :• t -u ■  ̂ ■- '• ' -• -■
d i t i o n s  and in  o rd e r  to  en a b le  Europeans to g e th e r  w ith  one or 

more o f  the e t h n ic a l  groups o r  p a rts  t h e r e o f  t o  be s u b je c t  to  

the same r u le s .  The non-K uropean p o p u la t io n  a h a l l ,  as t h e ir  

s o c i a l  requ irem en ts demand, e i t h e r  subm it to  th e  p r o v is io n s
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o b t a in in g  f o r  E uropeans, m o d ifio d  whore n e e d fu l ,  or  be s u b je c t  

w ith  Suropepns t o  common p r o v is io n s . As regard s o th er  

n a t t e r s ,  the l e g a l  p roced u re  in  f o r c e  among them and c o n n e c t ­

ed w ith  t h e ir  r e l i g i o n s  and custom s s h a l l  be r e s p e c te d . De­
p a rtu res  from  thi.3 may, how ever, be made i f  p u b lic  I n t e r e s t  

o r  t h e i r  s o c i a l  requ irem en ts so  demand.

In r e g u la t in g  penal law and c i v i l  and penal proced u res 

f o r  E u r o p e a n s ,  the D u t c h  law is  aga in  t o  be fo l lo w e d  w i t h  such 

m o d if ic a t io n s  a a s p e c i a l  Indon esian  c o n d it io n »  may r e q u ir e .  

A part f r o m  the con sequ en ces o f  a d e c la r a t io n  o f  a p p l i c a b i l i t y  

o r  o f  su b m iss ion , n a t iv e s  and o r ie n t a ls  (o th e r  than C h in ese ) 

may e l e c t  to  be  governed in  g e n e ra l or f o r  a p a r t ic u la r  l e g a l  

a c t io n  by the European c i v i l  and com m ercia l laws which d o  n ot 

a p p ly  t o  them. The A ct empowered the Dutch A d m in is tra t io n  

t o  mftke ord in an ces  r e g u la t in g  n a t iv e  p r iv a te  la w , a power 
w hich I t  d id  n ot b e fo re  p o s s e s s .  The n a t iv e  c i v i l  c o d e  o r .  

in  o th e r  w ords, th e  v a r io u s  ad at laws co n t in u e  t o  be in  force 
as Io n s  and 80 f a r  Ra n ot r e Pl8C 9rt by o r d in a n c e . The J u r is ­

d i c t i o n  o v e r  c i v i l  d is p u te s  between n a t iv e s  o r  between person« 

o f  the same ra ce  a s s im ila te d  to  n a t iv e s  by t h e i r  prleets or 

C h ie fs ,  which was r e se rv e d  by A r t i c l e  134, was su p p ressed  in  

the c a s e  o f  the C hinese and may be w ithdraw n from  n a t iv e  

p r i e s t s .  3y an A m e n d m e n t * t o  tho Aot in  1929, o n ly  such

Im | • • . T  ■ *' * '

Annuai r e . 1928, X, 275.

-------------------------- -------—-
¿.a '$4 pt 1 e. v SUF31

r-i'i 1 r ,
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d is p u te s  between frlohamicedana as era  s i  low ed toy t i le ir  custom ­

a r y  lsw  and as have n o t  been r e g u la te d  by o rd in a n ce , s h a l l  be 

d e c id e d  by the e c c l e s i a s t i c a l  ju d g e . The v a l id i t y  o f  the 

ad at or  custom ary law , w hich was fo r m e r ly  s u b je c t  t o  lta  n ot 

b e in g  in c o n s is t e n t  w ith  p r in c ip le s  o f  ju s t i c e  and e q u it y ,  la 

now made dependent upon the vaguer f a c t o r  o f  p u b lic  in t e r e s t  

o r  s o c i a l  re  quiz* arcs n ts .

*n'i ***** e ig n e *  »  euass*r?

152. n a tiv e  J u r i s d ic t i o n  veraus Qovem m ont J u r i s d ic ­

t i o n . -  In the Dutch East I n d ie s ,  governm ent J u r is d ic t io n  

e x i s t s  a id e  by a id e  w ith  n a t iv e  J u r i s d i c t i o n .  The form er le  

m ain ta ined  both  In d i r e c t l y  and In I n d i r e c t ly  governed  t e r r i ­

t o r i e s ,  w h ile  the l a t t e r  o p e ra te s  m ain ly in  the autonomous 

S t a t e .  S e v e ra l d i f f e r e n t  form s o f  n a t iv e  j u r i s d i c t i o n  may 

be s t i l l  d is t in g u is h e d . In th e  I n d i r e c t ly  g ov em od  t e r r i t o r y  

where l o c a l  autonomy is  b e in g  r e t a in e d ,  th e  In don esian  S ta te s  

keep t h e ir  own J u d ic ia l  system . The o o n c e s s lo n  g iv e n  In the 

C o n s t itu t io n ^ 1 * th a t  ’w herever tho n a t iv e  p o p u la t io n  haa not 

boon  p erm itted  t o  r e t a in  l t a  own J u d ic ia l  i n s t i t u t i o n ,  J u s t ic e

i h a l l  be a d m in istered  in  the name o f  th e  X in g” , haa a l s o
<*

a38Urod  a s im ila r  p r iv i l e g e  t o  the n a t iv e s  In the d i r e c t l y
(2 )

govern ed  t e r r i t o r y . 1 ' The r e l i g i o u s  J u r is d ic t i o n  in  ca se s  1 2

(1 )  S . 74 , R.H .J a . 130, 1 .3 .
(2 )  Native J u r is d ic t l o n  in  a p a rt  o f  the t e r r i t o r i e s  s u b je c t  to  
d i r e c t  a d m in is tra t io n  where the p o p u la t io n  has k ep t i t a  own 
■ ju d iciary , i*  re g u la te d  by O rdinance N o. 8 0 , 1932: Annua I r e , 
1932, I* ^43.
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o f  matrimonial and h e r e d ita r y  law , la rg e ly  in flu e n ce d  by Islam ­

i c  precepts and r e s e r v e d  to  n a t iv e  Judges, is  an oth er Inroad 

in  the sphere o f  the governm ent J u d ic ia r y .

The r e la t io n s h ip  between the E ast Indian Government ami 

th e s e  s t a t e s  is  reg a in  tod e i t h e r  by p o l i t i c a l  c o n t r a c t s  o r  by 

short d e c la r a t io n s .  F i f t e e n  S ta te s  a re  now bound by such a 

Contract, enum erating mutual r ig h t s  and d u t ie s ,  w h ile  two hun­

dred  ami s ix t y - e i g h t  have s ig n e d  a summary D e c la ra t io n .* 1 ' The
(2 Jdocumant was supplem ented by tho N ative S ta te s  r e g u la t io n s  o f  

1927, w hich  co n ta in e d  the substance*0  ̂ o f  the Long C o n tr a c t , 

and nay bo regarded  as co m p ris in g  a c o n s t i t u t i o n  f o r  a i l  the 

n a t iv e  States.
For m atters w ith in  the com petence o f  n a t iv e  J u r i s d i c t i o n ,  

the Judges o f  the S ta te  w i l l  a p p ly  In don esian  custom ary law in  

c i v i l  as w e l l  a t  in  p en a l o a s e s /  '  and a p p a re n tly  n ot " in  the 

name o f  the K in g ". G eneral o rd in a n ces  a re  a p p l ic a b le  o n ly  ao 

f a r  as they  a re  c o n s is t e n t  w ith  the r ig h t  o f  autonom y!5  ̂ This

( ! )  KleintJes, op. o l t . t 325.

( 2 )  A n n u a  i r e , 1 9 2 7 ,  X ,  2 6 4 .

( 3 )  V8ndenbosoh, o p . c l t . .  132.

( 4 )  Tho n a t iv a  Panai Coda ao a d v ln l . t o r o d  in  thè R overnaent
c o u r ts  in d ic a t e s ,  how ever, thè " l in a «  « r  I.» 0V? rnn® nt
l y  a p p lie d  by thè S ta to  c o u r t s :  Ter « a a r  ° « S i Ì Ì  Ì !  ttsUal"
in  th è  Law  f o r  N ative P o p u la t ió n "  in  v**” *1" *  I 't*n0e
g e n e ,  o r n a t iv a

.

( 3 )  S #  2 7 ,  It»ha j a# 2 1 ,  1 . 3 ,



d i f f e r s  a a s e n t ia l ly  from  the ca se  o f  too  n a t iv e  ju r i s d i c t i o n  

in  the d i r e c t l y  governed t e r r i t o r y ,  to  which governm ent l e g i s ­

l a t i o n  is  a p p lic a b le  in  so fa r  as com p a tib le  w ith  i t s  a d m in is ­

t r a t i o n  (a . 1 3 1 ( 5 ) ) .  The e x e r c is e  o f  n a t iv e  ju r i o d i c t l o n  i s ,  

h ow ever, q u a l i f i e d  by fundam ental c o n d i t i o n s .  In th e  f i r s t  

p la c e ,  the ju r ia d l c t i o n  o f  the S ta te s  has co g n isa n ce  o n ly  o f  

the s u b je c t s  o f  the S ta te  as d i s t i n c t  from  the s u b je c t s  o f  

the Government. U ^ E xcluded from  t h o ir  com petence are  the 

f o l lo w in g  c a t e g o r ie s  o f  p e rs o n s : (1 )  Europeans and a o s im ila -  

t e d .  («*) o r ie n t a l  a l i e n s ,  (3 ) the n a t iv e  c i v i l  se rv a n ts  o f  the 

Crown, (4 )  a l l  persons s e t t l e d  w ith in  the s t a t e  on the t e r r i ­

t o r y  ceded  to  o r  p la ce d  a t  th e  d is p o s a l  o f  the Government,

(5) natives from outside who are temporarily in the State, and

(6) natives who have entered into a labour contract as con­

tract coolies or free labourera. Thee© enjoy extraterritorial 

rights ifl the State and are under the jurisdiction of the 

Government courts provided in its  territory. Further, the 

Crown’ a courts reserve the right to decide a ll  mixed cases 

whore persons not amenable to the native jurisdiction are in­

volved, and also the right to try  crimes o r  offences against 

the security of the State or property and revenue of the 

Crown. Finally, the exercise of native Justice is always 

under the direction and supervision of European administration. 1

( 1 )  A* t i c i ® S ^ t e s  R e g u la t io n s , l o  May, 1927:
Annua i r e  p jL\f++f » x* «¿0$*
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I t  #111 be a u b jo c t  to  s p e c ia l  r e g u la t io n s  , a lrea d y  o r  t o  bo 

prom ulgated  by  the C h ie f o f  the r e g io n , co n ce rn in g  European 

in te r fe r e n c e  w ith  i t s  e x e r c is e  (A r t i c l e  1 7 ) .

A lthough i t  is  the r u le  that Chinese in insullnde, whe­

ther in the d ire c tly  or in d ire ctly  governed te r r ito r ie s , sub­

mit to government J u risd ictio n , they are amenable to tho some 

courts and Judges as the n a tiv es. The Police Court (Pollterol) 

«as an o b je c t  of much c r i t i c i s m ;  its  w orking "penetrated deep­

ly  in to  the l i f e  of the p eo p le "; i t  handled cases in tho most 

arbitrary manner. I ts  suppression a fte r  much abuse has 

brought the in stitu tio n  o f the Land Tribunal ( Landgerecht) .

In till« trib u n a l, which hoars cases of minor offences without 

d is tin c tio n  o f race or n a tio n a lity . Judicial dualism ceased to  

* a p p l y . ^  I t  has thus deprived the R esidential Court (H esl- 

d«n tlei;eroch t) fo r  the Europeans of ju r isd ic tio n  in cases o f  

petty o ffen ces. In the Outer Possessions where Landgerechten 

have not been introduced, Chinese are amenable to the Magia-
(2 )tra te *s  courts (Maglatraatageroehton) . The R esidentlo-

gerecht w ill  have competence in c i v i l  e a s e s . ^  The Landraad 

is  the most important government co u rt, having ordinary Juris­

d ic tio n  over the non-Kuropean population . Tho Courts of 1

(1 )  A ngolino, OP- o l t . ,  IT, 155.

( 2 )  Angoulvant, o p . o l t . ,  I ,  191.

(5 )  A l t ing and Buning, op. c l t . ,  27 .
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•T u5tl0°  " n - J g t l t i g ) .  which a r c  the c o u r t ,  o r  n » t

in s to n c e  o v e r  E uropo.n o in  c i v i l  and c r i a l n a l  w  ap_

p e a ls  from the Land.rari«*i a* «.u----------52 22 - A t tho top  o r  tho J u d ic ia l  o r g . -

n i . a t l o n  I s  tho H itfi c o u r t  o f  J u s t i c e ,  to  w hich ^» w  ,/i.xcn Europeans may

0 r l n U f i n a l  a p p e a l . The p r o c e d u «  in  th o  non-E uropoan t r i ­

bunals g e n e r a lly  a H o w , g r e a t  in roa d s  on t he r i g h t .  o f  th ,  

in d iv id u a l ,  and so n to n ce s  o f  p r o v o n t lv o  c o n f l n . » , , ,  f r e a l y  

p a s s e d . Tho n o n - ju r is  t i c  c h a r a c te r  o f  the „am ber. „  th# 

W S d raad  a l s o  d e ro g a te s  from  th e  c o n fid e n c e  w hich ca n  ce p ia ce d

In  the C ou rt . S in ce  tha C h in «»«  cv,« ,no C hineso a ie  in v a r ia b ly  am enable t o

the government J u r ie d i c t l o n ,  and a re  s u b je c t  t o  th o  same c i v i l  

o o ia r e r c ia l  and p en al law s a ,  th e  E uropeans, th e re  seems no 

j u s t i f i c a t i o n  f o r  r e ta in in g  t h e i r  p o s i t i o n  w ith  th e  n a t iv e  

c o u r t . .  in  view  o f  the in c r e a s in g  tenden cy  i „  governm ent 

l e g i s l a t i o n  t o  a a .lm lla t e  the C hinees t o  th e  E u r o p e « , . . i t  

seem s d i f f i c u l t  t o  J u s t i f y  th e  r e t e n t io n  o f  tho d u s l j l u c i a i  

sy s te m . This was e a r l i e r  ad voca ted  on the ground o f  d i f f e r ­

in g  l e g a l  req u irem en ts , and a t  f l „ t  « s s l m i i s t .g  th c p o s lU o n

o f  the C h in e s e  to  th a t  o f  the n a t iv e s .  Ab i fas i t  oooame obv iou s

that, th o  two were ex trem e ly  11 1 -m .teh ed , the c h in e .e  wore 

g iv e n  a se p a ra te  s t a t u s ,  and the d i v i s i o n  became t r i p a r t i t e .

I f  du a lism  is  t o  s u r v iv e , i t  o .n  o n ly  be by g , , n t ln g  ^

C h in ese  th e  sane s ta tu s  as the Europeans.
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New Zealand
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Cape P r o v in c ia l  D iv is io n  
T ransvaa l P r o v in c ia l  D iv is io n  
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189, XLV, 607
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Indian  In q u iry  Comm ission"

C o rre s pondence r e la t in g to  C hinese Labour in the
T ra n sv a a lj

1904, Cd. 1898, LXI, 591
Cd. 1899, LXI, 609
Cd. 1941, LXI, 633
Cd. 1945, L X II, 209
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Cd. 2183, L X II, 1

1905, Cd. 2401, IV , 405
Cd. 2563, LV, 545

1906, Cd. 2786, LXXX, 205
- Cd. 2788, LXXX, 301
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C o lo n ia le s  (fou n d ed  in  1898 by D u re s te ) .

R e c u e il  g e n e ra l de J u r is p ru d e n ce , de D o ctr in e  e t  de L é g is ­
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r %  p  j  h  * •' J. 3  &  V % *34*1 y  i  1 0 8 0 }  *> • ji ♦  * \ « a  • *
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■» f  <
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B a ile y  (K .H .) -  The L egal P o s it io n  o f  F o re ig n e rs  in  A u s t r a lia
(1 9 3 1 ) , Data P aper.

B e l l  (H .) ~ F ore ig n  C o lo n ia l  A d m in is tra t io n  in  the Far East 
(1 9 2 8 ) .

B e r j o a n  (H .) -  Le Siam e t  le a  A ccords F ra n co-S iam ois  (1 9 2 7 ) , 
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» ,  ’ " Jfe - , | e#an% -1 1X91USl*
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