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Abstract

International commercial arbitration is recognised as the most widely
accepted form of dispute resolution in international trade in both the Middle
East and the West. But in the Middle East divergent, competing rationalities
are constantly close to the surface and repeatedly collide in arbitration cases
of international commercial disputes. The Islamic Middle East focus is on
maintaining tradition and safeguarding relationships, features that both stand
at the heart of the dispute resolution culture of the region. By contrast, in the
West, international commercial arbitration is adversarial and individualistic,
following the neo-classical model of law. In recent times when the western
model has been superimposed on this deeply entrenched dispute resolution
culture, hostility and dissatisfaction have resulted. In addition, instances of
perceivéd or actual Western ignorance and bias against Shari’ah have led to
even more resentment on the part of the Arab players. Both Islamic law and
tribal customs impose a duty of reconciliation on any intervener in a dispute.
This third party must attempt to help the disputing parties reach a settlement
that is just and fair. This clash of cultures is explored in detail in this thesis
which uses Jordan as the case study. Jordan has a rich and embedded tribal
history and traditions, which remain very much a part of contemporary
society. The tribes of Jordan are critical stakeholders of the state and their
customs are presented as key pillars of the identity of a Jordanian.
Reconciliation is a positive feature of Middle Eastern dispute resolution
dimensions of which this thesis suggests could bé incorporated in the
international commercial arbitration model, making it more representative of,

and responsive to, a wider variety of cultural traditions.
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Chapter One

Introduction

‘Dispute processes are in large part a reflection of the culture in which
they are embedded; they are not an autonomous system that is
predominately the product of insulated specialists and experts.’

Oscar Chase, Law, Culture and Ritual (2005)

Divergent rationalities underpin dispute processes in the West and the traditional
Middle East. The culture of international commercial arbitration is individualistic
and adversarial whereas the Islamic/Arab culture remains based on traditional
solidarity and aims to maintain relations as a form of negotiated order. In looking at
arbitration in the Arab world and the West, I éxplore the distinctive rationalities that

these different contexts involve.

The western model of arbitration is situated firmly in a neo-classic framework,
whereas the Middle Eastern is more kin-based with a strong Islamic dimension. An
Arabic party, for example, needs to locate the person that they are dealing with
within an appropriate social space, thus identifying their family and tribe before any
business discussions can take place. The purpose of this “is to ensure the empathetic
anchoring which is essential for good business relations™'. In the West, individuals
are less concerned with social rank and more interested in personal value and
professional success. The ‘anchoring’ stage that is so important to an Arabic party is
not part of western cultural baggage.

Disputes are found everywhere in the social world “both within groups and between
them™. Disputes are unavoidable and dispute resolution is an instinctive function of

society itself. In his study of the interaction between law, the courts and society,

' N. Antaki, “Cultural Diversity and ADR Practices in the World” in Goldsmith, Ingen-Housz and
Pointon (eds.), ADR in Business: Practice and Issues Across Countries and Cultures (The
Netherlands: Kluwer Law International, 2006), 265

2 8. Roberts, Order and Dispute: An Introduction to Legal Anthropology, (Oxford: Martin Robertson,
1979), 45



3 suggests that “all cultures and societies possess multiple avenues for

Shapiro
conflict resolution for individuals who cannot settle their disputes themselves™. At
the root of these mechanisms is the triad, i.e. two disputants and a third party who is
to help resolve the dispute. The intersection of two factors, the consent of the
disputants as to the third party, as well as to the norms used by their triad, and the
mediated solution to the dispute, place those avenues on a continuum. As we move
along this continuum, from mediation to arbitration and, finally, to adjudication, the
solutions evolve from being a consensual arrangement accepted by both parties to
being an oppositional decision imposed by a third party independent of the explicit

consent of either party.’

Therefore, in every society, past and present, institutions and mechanisms for dealing
with disputes exist and, these are culturally linked to their context.® They reflect the
parties’ backgrounds and cultures. In a world that has become a ‘village’, the most
basic commercial contracts may cross borders and be affected by plural cultural
sensitivities. Even the perception of conflict, as well as the way it is handled, is very

different from culture to culture.

For the purposes of this thesis, I will focus on commercial arbitration in Jordan.
Jordan was chosen because it is a burgeoning economy and because of this, many
commercial disputes have an international dimension. This inevitably leads to a clash
between cultures when different rationalities (representing both local processes and
international commerce) come into contact with each other. Two arbitration cases
that took place in Amman illustrate the deeply contrasting pictures of dispute
resolution in the West and the Middle East.

1.1 Two Arbitration Cases

3 M. Shapiro, Courts: A Comparative and Political Analysis (Chicago: University of Chicago Press,
1984)

*ibid 1

*ibid 1-5

® 0.G. Chase, Law, Culture and Ritual: Disputing Systems in Cross-Cultural Context, (New York:
University Press, 2005)

10



The following two arbitration cases are practical examples of both international and
local arbitration in Jordan. They give the reader a flavour of what arbitration looks
like in reality, the importance of the respective players, the culture and the
framework that disputes must be resolved within. The methodology of this research
is ethnographic and thus, a snapshot of the ‘village’ where I conducted my fieldwork
sets the scene for the rest of the thesis. The first arbitration is truly international; a
Spanish claimant with English lawyers who employed Jordanian representatives, a
Jordanian defendant with Jordanian lawyers and three Jordanian arbitrators. The
second is local with the panel, the lawyers and the parties all Jordanian. These

variables result in striking differences in approach.

1.1.1 An international Dispute

The case was an international construction arbitration between a Jordanian
University (the defendant) and a Spanish Contractor (the claimant). The contract was
to build and equip a teaching hospital in Jordan including the supply of all the
medical equipment, worth $500 million. The employer’s lawyers were a Jordanian
firm. The contractor’s lawyers were an English firm with Jordanian agents. The place
of arbitration was Amman, Jordan. The language of arbitration was Arabic and
English. The arbitrators were three Jordanian engineers with different specializations.
The claimant was the contractor with a $200 million claim. This firm alleged that the
employer’s engineer’s instructions were inadequate and the workshop plans
insufficient and most of the designs supplied were either incomplete or out of date.
The employer had a counterclaim of $300 million for breach of obligations on the
part of the contractor and the supply of sub-standard medical equipment, as well as a

delay in completion of 1 year.

All pleadings were in writing and in Arabic. The witnesses had a choice of giving
their evidence either in Arabic or English. There was a clerk who handwrote a record
of all the testimonies, then these records were typed up. Most of the work done with

regards to the contractor’s claim was done by a quantity surveyor.

The two sides agreed that they would not interrupt the examination, cross-

11



examination and re-examination of witnesses with objections. The questions asked
by the Jordanian employer’s lawyer were long winded and at times sounded like
pleadings. The arbitrators did not step in and the other side could not object. For two
days there were no questions relating to the dispute. At some stages, witnesses were
asked to read from documents or try to remember dates that were clearly stated in
documents and were undisputed. Most of the Spanish contractor’s witnesses had
been flown in from abroad. The relationship between the Jordanian lawyer and the
tribunal was friendly and they did not stop him from doing what he wanted. There
was a clear transformation in attitudes between the tribunal and the Jordanian lawyer
when the tribunal interrupted or attempted to take some control of the proceedings.

However, the friendly manner, like ‘an old boys club’, returned after these breaks.

The Jordanian agents were represented by a woman lawyer. She was trained by aﬁd
worked for a number of years with the leading lawyer for the defendant. On certain
days her bbss attended and then the whole dynamic of the hearings changed. He
would interrupt and object to the style of the Jordanian lawyer. This ended up in a
‘screaming match’ and the arbitrators suggested talking to the two men in a separate
room to calm matters down and to get them to shake hands. The ensuing calm was

however only temporarily.

There were pleadings exchanged by both sides regarding the way things were being
conducted at the previous hearings. After intense discussion, matters regarding the
way the arbitration would be conducted were agreed and the arbitrators seemed to be
playing a more active role by interrupting and trying to keep the questions asked by

the hospital’s lawyer relevant.

The contractor’s lawyers told me that they were consciously trying not cause too
much of a fuss as this may have risked antagonizing the tribunal or making the
lawyer for the employer “more bitter”. However, the fact that the cross-examination
was not completed within the agreed time limits was causing the contractor many

problems in producing the witnesses for examination in Amman.

At some point, the lawyer for the employer asked the witness to read the contents of

site instructions. One of the arbitrators intervened and told the lawyer that

12



“documents speak for themselves”, but this was not accepted immediately. The
employer’s lawyer argued that he could ask the witness anything he liked, as the
contractor’s lawyers had done when examining their witnesses. He pointed out that

the tribunal could not make up a rule in the middle of witness evidence.

While cross examining the witness in English, on a number of occasions the lawyer
for the employer called the witness a liar in Arabic. At certain points, the lawyer
would outline in Arabic what each set of questions was aiming to achieve. He sat

closest to the tribunal and a mere whisper from him was heard by them.

At one point the lawyer for the employer started shouting at a witness and was very
aggressive towards him. The witnesses complained to the tribunal asking them to
instruct the lawyer to address him as politely as he was addressing everyone else.
One of the arbitrators replied that he should carry on being a polite witness as this
was the correct manner. Then, the tribunal ordered a break and while nothing formal
was said to the lawyer, the tribunal may have said something informally to the
employer’s lawyer because when we returned from the break he was questioning the
witness calmly, almost whispering. He looked like he was making a special effort to
be calm.

The lawyer kept whispering under his breath, just loud enough for the tribunal to
hear; that the witness was not answering the questions. Even though the tribunal
requested the lawyer not ask the witness to read from the documents, as this was

_unnecessary, the lawyer ignored them. It seemed to be a request, not a direction.

When the contractor’s English lawyers examined the witness their approach was very

calm and formal both towards the witness and the tribunal.

1.1.2 Commentary

- I spoke to one of the arbitrators in private and he told me that the problem with
lawyers is that they do not change their attitudes from court to arbitration. They try to
highlight the strong points in their case through the witnesses, even though they are

13



clear from the documents. In the court, the judge has a huge workload and cannot

spend the time reading and grasping all the papers, unlike an arbitrator who reads the

documents more than once. Thus, there is no need at all to go through the documents. -
No matter what a witness says, the documents are taken to be the true evidence.

Therefore, all the questions that the employer’s lawyer asked about documentary

content and information arising from this were a complete waste of time and money,

but the arbitrator said, the lawyer needed to show his client that he had worked hard

and read all the papers.

The lawyer from the English firm representing the Spanish contractor advocated
mediation to me and told me a story about the American mediator Michael Shane. He
mediated a dispute regarding one of the bridges in Hong Kong. The claim was for
$800 million. The Hong Kong government settled and paid the clamant $270 million
and both parties felt that they had each won. From the start Michael Shane, told both
parties “to get real” on certain matters. He used confidential negotiations with each
party to a maximum and never disclosed what he said to the other party in reality.
The contractor was concerned about losing the claim, due to the fact that they did not
comply with some strict notice requirements included in the contract. Also, the
employer was concerned that the case of the contractor relating to unfair terms would
be successful. Michael Shane picked on both parties’ weaknesses and this led to

effective negotiations and the settlement of the dispute.

The quantity surveyor in this case told me that Dispute Adjudication Boards (DAB)
appointed at the start of the contract had been useful in practice, especially as the
characters on the board were strong and professional. They had conducted regular
visits and dealt with isolated matters as they arose. The board’s members had to get
familiar with the characters and the project, which would then equip them to deal
with matters as they arose. A complex project which had a lot of tunneling work and
ground issues had found the expertise of the DAB helpful in keeping matters running
smoothly. The board madé decisions on many matters, such as whether a change -

could be considered a variation or not.

The arbitration ended about six months after I left. The employer’s lawyer

discovered that the Spanish company had mei'ged into a new entity before the
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arbitration started. The new entity had no right to sue the University as it was not
recognized as its legal successor. The authority of the Jordanian lawyers was taken
from the regional office, not the branch office that had undertaken the project. The
English solicitors thus did not have proper authority to act on behalf of the
contractor. At the start of the arbitration, the claimant did not exist as a legal entity.

Therefore, the case was dismissed by the arbitrators for lack of jurisdiction.

I interviewed the two lawyers who represented the University. One of them, a young
lawyer who had completed a PhD from Kings College London, explained “the reason
for the hostility was due to the fact that the opponents were not on good terms”. He
said; “Usually arbitration sessions are much nicer. This arbitration was a “bone
breaking” matter. After all, it was the largest arbitration in the history of Jordan. He
felt the lack of léwyers on the tribunal panel led to a lack of control of the hearings.
“There were legal arguments that were made by the two sides that I felt the tribunal
did not fully understand”. Even though the three arbitrators had a lot of arbitration
experience, they could not control the sensitivities between the two parties and just

stayed out of it so they were not accused of any bias.”

I was told by the more experienced Jordanian lawyer for the University that “the
Spanish government was pressuring the Jordanian government, claiming that the
award was wrong and it should never have been allowed. An application was
submitted to court to set aside the award but it was refused. Recently, I received a
letter from the Spanish embassy requesting that we negotiate some sort of

settlement.” -

I informally saw the local lawyer for the Spanish company and asked him about the
case, he was very angry and said that they planned to start a new arbitration. As far

as I know this has not happened yet.

1.1.3 A Local Arbitration

This involved arbitration between a publicly owned company and a Jordanian

contractor over a major construction project. There were three arbitrators; two
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lawyers and one engineer. The chairman was noticeably younger than the other two
arbitrators and the lawyers for both sides, but he had a PhD. This arbitration related
to a dam that had been constructed by the claimant, a Jordanian construction
company. The defendant was a local government agency. The dam had collapsed
almost immediately after construction. The claimant alleged that the defendant did
not pay the final payment of 450,000 JD and also stated that the reason for the
collapse of the dam was the ground conditions that the defendant were aware of, but
did not inform the contractor about. The defendant claimed that the dam was badly
constructed and that it was the claimant’s duty to examine the ground conditions.

Thus,. the defendant claimed damages for the collapsed dam.

One of the two lawyer arbitrators was very active in asking questions of the
witnesses and wanted to make sure that the record of testimonies was clear. The
other engineer arbitrator wanted to ensure that the other arbitrators grasped the
technical details of the dispute. This was done while the witnesses were being
examined, which caused some problems of procedure and sometimes a lack of
clarity. The arbitration panel believed that it was important to have clear statements
on record and thus on some occasions asked the witnesses to repeat their answers a

number of times.

One of the parties’ lawyers wanted to exhibit a document, the other side’s lawyer
said in a friendly fashion that he had no right, but that there was no objection. The
other side then said that they did have a right, which resulted in an argument. As a
result, the side who originally had not objected then decided to object on record out
of spite. One of the arbitrators then intervened to calm everyone down and the

document was exhibited and no objection was recorded.

Usually, a discussion would evolve between the arbitrators and the witnesses. I was
told by one of the arbitrators that this was the way arbitration should be conducted
taking advantage of its informal nature. Another arbitrator believed that this was a
sign of the lack of experience of some of the arbitrators during witness examination.
The arbitrators asked the parties to arrange a site survey. They just wanted to look

around and see what they were deciding on.
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Because this panel had two lawyers and one engineer, the hearing seemed to be much
calmer with more cooperation between the panel members compared to many
arbitrations were the panel consists of three lawyers. There seemed to be more team
work. The personality of the arbitrators reflected considerably on the mood of the
hearings. It was a clear advantage having an arbitrator who is an engineer and an
expert in the field who could specify exactly what he wanted from the technical
witnesses using his knowledge to the fullest. Therefore, the engineer arbitrator was

very active when the contractor was being examined.

The public company (defendant) was awarded considerable damages but the

contractor applied to set the award aside and that is still ongoing.

The differences between the two arbitrations are not restricted to procedures and
nationalities alone, they felt different when I observed them. The input of the
arbitrators in the local arbitration was absent in the international arbitration. In the
international arbitration, the arbitrators were reserved in their actions and comments.
Whereas in the local arbitration, the arbitrators were involved ‘in the thick of the
action’; they asked questions, directed the hearings and resolved any conflict arising
between the parties’ counsels. The social prestige and respect of the arbitrators and
the lawyers themselves played a vital role in keeping order in the hearings of the
local dispute. The social stature of the Jordanian players -in the international
arbitration was not used as part of the techniques of the runnihg of the hearings. It

was reserved to unofficial comments and discussions in the breaks.

Many interviewees insisted that it is essential to have a lawyer on the panel. These
contrasting arbitration cases seem to support this view. The presence of an
experienced lawyer as an arbitrator of a similar age to the parties’ representatives
meant that matters never ‘got out of hands’. Whereas, in the international arbitration,
the panel suffered in some way from a lack of legal expertise. It sometimes led to the

arbitrators falling hostage to the defendant’s lawyer. Also, the claimant having a
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female lawyer excluded her from the ‘boys’ discussions’ in the breaks. The rest of
the claimant’s team were excluded because they were British and therefore, did not

speak Arabic. Everyone was polite, but not engaging.

In summary, the main difference between the international arbitration and the local
arbitration was that the international hearings were very adversarial with no co-
operation between the players, whereas the local arbitration seemed to be much more
collaborative. It is noteworthy, that each arbitration is different and these differences

are in part a reflection of the personalities and perceptions of the players.

The social stature of players in Jordan is important and this will be explained in
detail in part two of the thesis. Local arbitrations in Jordan are akin to the traditional
arbitrations that have been conducted along tribal and Islamic lines for many
centuries and these will be explored in the thesis in great detail. International
arbitration in Amman is imported from the perceived norms of arbitration as
formulated by the West and, thus, its workings are not as smooth and effective as

seen in the local arbitration.

1.2 Thesis Outline

The first part of this thesis explains how arbitration culture has developed in the
western world as a result of disenchantment with court-based adjudication. In part
two, we see this culture superimposed on a deep, existing structure in the Middle
East, which causes a clash between the Western and Eastern norms of dispute
resolution is specifically played out particularly in chapter four. This chapter comes
after chapter three on dispute resolution in Islamic law. The two great streams
underlying contemporary arbitration are examined further within one jurisdiction in
parts three and four. We begin our journey in part three describing the deeply
embedded tribal structure and justice system that has become part of the Jordanian
state, in order to draw a picture of the landscape of the traditions and culture. Then,
the clash of the two rationalities in Jordan is analysed within chapters six and seven
which describe the westernisation of arbitration in a way that ignores and even in

some instances offends the deeply rooted reconciliatory approach to dispute
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resolution. The interviews with the Jordanian arbitrators provide the native voice
throughout the thesis. In each chapter of the thesis, there is a specific battle of
rationalities that takes place in order to produce the final picture of international

commercial arbitration in the Middle East, and specifically in Jordan.

This thesis will not have a traditional literature review as it deals with many areas of
writing. When it was necessary to outline the literature in order to help with the
contextualisation or in the form of background, I did so within the required parts. For
example, chapter two have a literature review of international commercial arbitration
and chapter seven describes the range of views and writing with regards to wasta

-which provide the literature review for these two areas.

1.3 The Growth of International Commercial Arbitration

‘There is [now] clear evidence of something of a world movement...
towards international arbitration.’

Sir Michael Kerr, Lord Justice of Appeal’

Over the last 100 years, international commercial disputes across the western world
have almost abandoned the neoclassical model of court based dispute resolution in
favour of arbitration. The courts’ role in resolving international trade disputes,
usually arises “where the parties have failed to make an express choice of forum in
their contract”®, thus they head to court by default. The reason for this shift is not just
to improve speed or reduce costs, as it is often emphasised at arbitration conferences,
but rather that corporations and government entities that are engaged in international
trade are not willing to litigate in the other party’s home court. As a result,

9

“arbitration is the only game in town’. Hunter explains that the advantages of speed

and cost only exist in “domestic arbitration before a sole arbitrator and even then

" Lord Justice Kerr, preface to Craig, Park and Paulsson, Infernational Chamber of Commerce
Arbitration (Paris: 1.C.C. Publishing, 1990), xii
¥ M. Hunter, “International Commercial Dispute Resolution: The Challenge of the Twenty-first

Century”, Arbitration International, Vol. 16 No. 4 (2000), 379, 380
® V.V. Veeder, “The Global Counsel Top 10 Arbitration Specialist” (Global Counsel, June 2002) at

www.practicallaw.com/global
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only in specialised fields.”!® It is also important to remember that one of the most
positive features of arbitration in the international context is that arbitral awards
through the New York Convention'! enjoy much greater global recognition than the
judgments of national courts.

Consequently, there is no doubt that arbitration is the chosen dispute resolution
process in international trade and this trend has formed certain norms that are
recognised among arbitration practitioners. This model of international arbitration is
perceived by many non-westerners as a false western panacea, imposed from the
outside and hence insensitive to indigenous culture and needs. In the Middle East, the
model caused great hostility and tension in the 1950s and 1960s and in some way,
this resentment has not completely disappeared. Instead it has been redirected against
major arbitration players, rather than directly against the process itself. The main
reason for this uneasiness appears to be the ignorance and lack of understanding of
many western arbitrators as to the longstanding Islamic and tribal dispute resolutions
which exist in the Middle East. To help address this issue, the international
arbitration players must acknowledge these deep rooted local traditions, of which

arbitration always formed a part.

1.4 Arbitration in Jordan

“The momentum for Arbitration in Jordan is self perpetuating.’
Interview with Jordanian lawyer

(May 2004)

The Islamic Middle East has not fully embraced what might euphemistically be
referred to as a “modern” arbitral system.'? The lawyer-scholar must accept and
internalize the fact that history and religion are the keys to understanding commercial
arbitration in this part of the world. Islamic law pervades the commercial world, as

well as a Muslim’s way of life. Also, Islam has always been a religion of trade and of

' 1 8 above

'11958 Convention on the Recognition and Enforcement of Foreign Arbitral Awards

2 A.J. Gemmell, “Commercial Arbitration in the Islamic Middle East”, 5 Santa Clara Journal of
International law (2006), 169
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world traders.!® In the Pre-Islamic Arab community, negotiations tended to be the
most relied upon method of dispute resolution.'* If the parties failed to resolve their
differences, a hakam (an arbitrator) was appointed. A hakam could be any male
possessing high personal qualities who enjoyed a favourable reputation in the
community and whose family was noted for their competence in dispute settlement."
If the hakam agreed to arbitrate, the partiés then put up a meaningful form of security

(property or hostages) to ensure their compliance with the hakam’s decision.

The decision of the hakam was final, but not legally enforceable. It was an
authoritative statement as to what the customary law was or should be. In fact,
Schacht refers to a hakam in such situations as “a lawmaker, an authoritative
expounder of the normative legal custom or sunna.”'® Schacht continues, “[t]he
arbitrators applied and at the same time developed the sunna; it was the sunna with
the force of public opinion behind it, which had in the first place insisted on the

17 Arbitration continued as a dispute

procedure of negotiation and arbitration.
“resolution practice in the Mohammad Sall-Allahu Alayhi Wa Sallam (s.a.a.w) and
post-Mohammad (s.a.a.w) eras. In fact, for a Muslim, “arbitration carries with it no

better imprimatur than that given to it by the Prophet himself.”'®

The formal commercial legal order in Jordan is an import from civil law
jurisdictions, as well as English law. However, indigenous dispute resolution has
vigorously survived underneath and alongside these formal rules and procedures.
Mallat' confirms that the commercial law of the Middle East is an exact copy of
European law, albeit with the long-standing traditions of trade in the region. He
contends “a brief presentation of commercial law decisions across the Arab world is
sufficient to show the dominance of western principles in the field and the direct

translation of western terminology and rules for local transactions.”?® However, he

3 L. Lim, “Terrorism and Globalization: An International Perspective”, 35 Vand. J. Transnat’l L.
(2002) 703, 704
:: J. Schacht, An Introduction to Islamic Law, (Oxford: Clarendon Press, 1964), 7
ibid
1% ibid 8
7 ibid
' 112 above, 173
9 C. Mallat, “Commercial Law in the Middle East: Between Classical Transactions and Modern
E)usiness”, American Journal of Comparative Law, Vol. 48, No.1 (Winter 2000), 81
ibid
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also admits that arbitration is a different matter in that; it is influenced by Islamic
traditions and cultural phenomena. Mallat attributes this, to what he calls the revenge
of classical law upon the state and the slowness of its judicial system. Merchants in
both the Middle East and the rest of the world resort to arbitration to avoid the
judicial system for a variety of reasons, some of which include the process in court

may be too slow, too unpredictable, too open, too unreliable or too expensive.

The advent of commercial arbitration in the second half of the twentieth century was
superimposed on the existing local culture of arbitration for dealing with commercial
disputes. This de Sousa Santos calls localised globalism, when “transnational
practices and imperatives [impact] on local conditions that are thereby destructured
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and restructured in order to respond to transitional imperatives””". This seems to be
what happened with regards to commercial arbitration in both Jordan and the wider

Middle East.

Many Middle Eastern scholars and practitioners trained in the West have often
returned to their countries of origin ready to impart what they have learned about
western conflict resolution techniques, as if there were no existing methods of
dispute resolution in these countries. Actually, there are deep cultural, social and
religious roots that underlie the way Arabs behave when it comes to conflict
resolution and reconciliation. These involve issues such as patrilineal families, the
question of ethnicity, the relevance of identity, the nature of tribal and clan solidarity,
the key role of patron-client relationship and the norms concerning honour and
shame. Religious beliefs and traditions are also relevant to conflict resolution and
control. Some of the indigenous techniques found in the Middle East today alongside
arbitration are wasta (intercessioh) and rituals of sulh (settlement) and musalaha

(reconciliation).

Geography has an impact on the way people interact and behave for the protection of
honour and their scarce resources. For example, the Arabian Peninsula and Jordan
are characterised by desert and other arid land. In the desert, the fittest and strongest

survive and there is ‘strength in numbers’, therefore tribal people have had to stick

' B, de Sousa Santos, Towards a New Common Sense: Law, Science and Politics in the Paradlgmattc
Transition, (Routledge: London, 1995), 263
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together and support each other due to such difficult conditions. In recent times,
people of the Middle East have increasingly moved away from pastoral nomadism,
but this life has left a very deep imprint on Middle Eastern culture, society and
politics. One anthropologist hypothesises that the characteristics of pastoral
nomadism account for the strikingly similar cultural orientations found throughout
the vast area of the Middle East; “we find remarkable similarities among the
traditions of many people throughout a large region...Islamization, the spread of a
religious faith, is offered as an explanation for this informality...Extreme arid
conditions resulted in independent little herding groups dispersed acros$ the desert
and steppe...This situation is reflected in the atomistic form which political alliances

tended to take.”??

As well as the tribal heritage of the Arab world, Islamic traditions are also relevant to
any examination of arbitration law within the Arab systems. Behind the statutes of
most Arab countries, and more importantly in the mind of an Arab party, counsel or
arbitrator, lies a rich layer of Shari'ah.? Saleh argues that “whilst most of the statutes
codify accepted legal principles which are borrowed from the West, there is still a
body of uncodified shari’a that may remain influential, mainly with regard to
behaviour of the pai'ties and arbitrators, even though they are not embodied in a
modern piece of legislation.”?* It is essential to understand that some of the norms of
pastoral nomadism, especially the ones relating to dispute resolution, were further

reinforced by the arrival of Islam.

The people of the Middle East remain famous for their loyal attachment to their
families, distinctive rituals of hospitality and conflict mediation, as well as effective
and flexible kin-based collectivities. Lineage and tribe have, until quite recently,
performed most of the social, economic and political functions of communities in the
absence of centralized state governments. The family in the Middle East is
dominated by the powerful role patriarchy plays in decision-making. A related

element in understanding social and political behaviour in the Middle East is kinship.

2 M. Mecker, Literature and Violence in North Arabia, (Cambridge, MA; Cambridge University
Press, 1979), 7

2 S. Saleh, Commercial Arbitration in the Arab Middle East: Shari’a, Lebanon, Syria and Egypt,
(Oxford: Hart Publishing, 2006)

* ibid 5
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Despite the creation of modern states following the collapse of colonial rule, the
basic unit of identification for the individual is not the state, the ethnic group or the

professional association, but the family.

Alongside the family and kinship, there are religious considerations; “even where the
Shari’a is not applied in current practice, there could be a reversion to it in any
particular case... Without doubt, a knowledge of the Shari’a will become increasingly
important for practitioners...”25 Religion in the Middle East plays a very important
role in influencing an individual's life in both private and public interactions. The
socio-cultural and historic environment that saw the birth and spread of the three
main global monotheistic religions encouraged close relations between the private
and public in the individual's life in the Arab world. Islam is “a complete way of life:
a religion, an ethic, and a legal system all in one.”?® Din, the Arabic word for
religion, “. . . encompasses theology, scripture, politics, morality, law, justice, and all
other aspects of life relating to the thoughts or actions of man . . . it is not that

religion dominates the life of a faithful Moslem, but that religion . . . is his life.”*’

The penetration of this tribal heritage and religious underpinning into the commercial
world within the Middle East has created a gap between the Arab way of doing
business and that in the West. It is quite clear that the co-existence of these two
rationalities is potentially problematic. The differences are not just in the general
landscape, but in the detail and perceptions of specific matters. For example, Irani
argues that conflict from a western perspective is considered to have a positive
dimension, “acting as a catharsis to redefine relationships between individuals,
groups and nations and makes it easier to find adequate settlement or possible
solutions.”?® Whereas conflict in the East is considered to be negative, threatening
and destructive to the normative order and needs to be settled quickly or avoided.

These two views of conflict are sufficiently dissimilar to make the argument that

¥ M. Ballantyne, “Book Review of Commercial Arbitration in the Arab Middle East: A Study in
Shari’a and Statute Law” Arbitration International, Vol. 4, No. 3 (1989), 269, 272

26 S.M.H Tabatabae, The Quran in Islam: Its Impact and Influence on the life of Muslims, (London:
Zahra Publications, 1987), 86

2 D.S. Roberts, Islam: A Westerner’s Guide-From Business and the Law to Social Customs and
Family Life, (London: Hamlyn, 1981), 67-68

% G. E. Irani, “Islamic Mediation: Techniques for Middle East Conflicts” MERIA Vol. 3, No. 2- June
1999, 1 '
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each side has a very different starting point when it comes to understanding conflict

and, consequently, conflict resolution.

Western societies today strongly privilege individualism, thus, social pressures and
relationships do not operate as influential factors in dispute resolution. Parties are
committed to the process as a result of legally binding procedures or because the
process serves their individual interests. Conflict is not necessarily seen as a negative
interaction that should be avoided. The western model calls for a direct method of
interaction and communication. Also, in the western model, any intrusion of

emotions and values is perceived as an obstacle to reaching an agreement.

By contrast, conflict resolution in the Middle East aims to restore order. Even though
a dispute might begin between two individuals or two families, it soon involves the
entire community or clan. The initiation and implementation of any intervention is
based on the social norms and customs of the society. These social codes operate as a
pressuring tool to reach and implement an agreement between two parties.
Bargaining moves are conducted on the basis of preserving social values, norms and
customs. Future relationships are crucial elements in settling disputes in the Arab-
Islamic context. Priority is given to people and relationships over task and structures.
Face to face bargaining or negotiation could be perceived by the parties as

antagonising the situation or as a humiliating act for the victim.

One of the clearest contrasts between western and Middle Eastern dispute resolution
lies in the nature of the third party intervener. In the Middle East, the third party is a
leader who lives in the community and has high status and who brings considerable
knowledge of events, the character of the dispute and the disputants. In the western
case, third parties are usually strangers to the dispute. They lack the closeness and
connection to the disputants. Such distance is appreciated and encouraged in a
western context. The Middle Eastern intervener advocates a settlement that relates to
notions of justice as accepted in the society and enforces social norms. Western

settlement aims at achieving lasting agreements.

The credibility of the third party in the Arab-Islamic context is based on kinship

connections, religious merit and knowledge of customs and community. In the
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western case credibility is based on training, professional degrees and experience. In
the Arab context, emotions are relevant in dispute resolution, in contrast to the
western intervener, who is expected to remain detached from the disputants and be

committed to the process itself.

There is no denying that in the East and West disputing landscapes are different. The
very concept of conflict as well as resolution is unaligned. The striking collective
nature of the East when contrasted with the largely individualistic phenomena of the
West sets these two worlds apart. This could be explained by the cultural heritage of
the Middle East, which is tribal and Islamic in nature. These features have seeped
into the legal culture of Jordan, which is the main focus of this thesis and in turn
influenced the attitudes and behaviour of the players in the Jordanian arbitration

process.

In the remainder of this chapter, I explore the literature on disputing theory and the
definition of legal culture in order to give some parameters to this research. In the
last section, I explain my ethnographic methodology which highlighted the differing
features of the international arbitration culture and the local Jordanian arbitration

process.

1.5 Legal Culture

There is agreement in the literature that the basic conceptual understanding of
“justice must satisfy the appearance of justice” must be found at the heart of
disputing theory?. Bruner®® makes the essential point that the “appearance of justice”
is not the same everywhere. There are longstanding debates about culture and legal
culture, which I will review in this section. After examining the differing definitions
and arguments over these two concepts, it seems that it is quite difficult to have one
narrow definition. However, for the purposes of this thesis, culture is taken as the

interaction between norms, cosmology and practice.

jz The famous dicta of Felix Frankuter, J.S. Bruner, “Foreword” n 6 above, ix
ibid
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Chase’! contends that the ways in which disputes are managed plays an important
role in shaping the cultures in which they operate and dispute processes are a
reflection of the culture they are found within. The question that Bruner puts is “how
particular dispute resolution systems, once in play, both fit the culture and work their
way back into it to accentuate or modify its way of life”*2. Bruner answers this
question in part by using Chase’s example of the benge oracle®; used by the African
Azande for resolving their disputes. Bruner says “one cannot understand such
seemingly bizarre ritualization unless one understands the pervasive ritualization of

3% In the same way, one cannot

witchcraft as a whole in this fascinating society.
understand the peculiarities of Jordanian arbitration without fully grasping how the
family, kinship and religion fit within the disputing culture, and more extensively
. legal culture. Newman confirms that in order to understand the disputing processes in
a society, one must recognise “the ‘idiom’ of law, the language in which its concepts
and conflicts are expressed, is surely a matter of cultural determination...Many ritual

taboos, religious practices and normative values are embodied in legal codes.. 3

Chase argues that the link between disputing and culture is most robust in “cultures
that do not strongly differentiate between disputing practices and everyday life.”*
The legitimacy of these practices will depend on general satisfaction with them.
Thus, it is not surprising that institutions imposed from outside may differ
considerably from local processes as disputing institutions are “a product of, a

contributor to and an aspect of culture.””’

In some societies, like Jordan, explicit
legal norms merge with other normative understandings, embedded in custom and
invoked implicitly in the way disputes are resolved and life is lived.®® Chase
concludes that the relationship between disputing and culture is reflexive; “that the
processes by which disputes are addressed will be influential ingredients in the

ongoing social task of maintaining or “constructing” the culture in which they are

\

*libid

*2 ibid x

3 A system where a small dose of poison is fed to a young chicken in which the chicken death’s or
survival signals the innocent and guilty party.

 n 6 above, ix-x

3 K. S. Newman, Law and Economic Organization: A Comparative Study of Preindustrial Societies,
(Cambridge: Cambridge University Press, 1983), 210

% 1 6 above, 10

*7ibid 7

* n2 above, 170-171
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located.”® Therefore, disputing culture is a set of social practices that predominate

disputes and influence practices, beliefs and norms.

Since law is a product of dispute, and “law’s operation is but a special case of
disputing practices importantly influencing culture” then also systems of dispute
resolution are culture specific, as they are created by human beings and they reflect
the characterisations necessary to identify that legal culture. Pierre Bourdieu*
describes the law as the “quintessential form of active discourse, able by its own
operation to produce its effects. It would not be excessive to say that it creates the
social world, but only if we remember that it is this world which first creates the

law”42

Legal scholars talk about culture in two ways. First, there is a notion of a general
legal culture which is usually taken to mean those aspects of national culture that
find expression in the legal system.*? Legal culture “points to differences in the way
features of law are themselves embedded in larger frameworks of social structures
and culture which constitute and reveal the place of law in society.”** As Freidman
put it, legal culture consists of the “attitudes, values, opinions held in society with
regard to law, the legal system and its various parts...those parts of the general
culture — customs, opinions, ways of doing and thinking that bend social forces
toward or away from the law.”* The second notion is that culture consists of shared
norms and expectations produced by legal actors. Actors engaged in repeated
interaction over time produce culture.*® Lawyers form an epistemic community that
is a community of professionals with common training and expertise. It is culture as

a product of law, rather than as a constraint on law, an effect rather than a cause.”’

¥ 1 6 above, 138

“ibid 127

4! P, Bourdieu, “The Force of Law: Towards a Sociology of the Juridical Field” (Richard Terdiman,
trans.) (1987) 38 Hastings Law Journal 805

“ ibid 839

% D. Nelken, “Towards a Sociology of Legal Adaptation” in D. Nelken & J. Feet (eds), Adopting
Legal Cultures (Oxford: Hart, 2001), 25
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Nelken*® describes two forms of analysis within the realms of legal culture. The first
he calls the “explanatory approach” where casual priority between competing
hypothetical variables is developed. This approach “uses various aspects of legal
culture to explain variation in levels and types of legally related behaviour.”* The
second approach Nelken names “interpretative”, where the aim is understanding how
aspects of legal culture fit together. This approach “seeks to use evidence of legally

relevant behaviour and attitudes as an index of legal culture.”*

Chase says we must use the tools of “cultural contextualization of incident™' in
order to understand the meaning of particular dispute processes. To achieve this “we
must observe the relevant practice closely and must place them within the culture in
which they operate.”* According to Nelken, an interpretative stance is more helpful
than the explanatory approach to treating culture as part of a flow of meanings and is
less interested in drawing a definitional line between legal culture and the rest of
social life. On the other hand, Chase claims that interpretative explanations are
insufficient. Disputing is not about meaning making alone; it is essential that we
explore the way functional and cultural representations are interpreted. “A disputing
practice will be better understood when we see how it works symbolically and

functionally.”

In order to understand what is meant by legal culture, it is important to define the
term “culture”. In reality, the definition of both these concepts is contested. Culture
was defined by Tylor™* as “that complex whole which includes knowledge, belief,
art, law, morals, custom, and any other capabilities and habits acquired by man as a
member of society.””® Raymond Williams states “culture is one of the two or three
most complicated words in the English Language...because it has now come to be

used for important concepts in several distinct intellectual disciplines and in several

* D. Nelken “Using the Concept of Legal Culture” Australian Journal of Legal Philosophy (2004)
29:1
% ibid 9
% ibid
! C. Geertz, “Fact and Law in Comparative Perspective” in C. Geertz (ed.), Local Knowledge:
Further Essays in Interpretive Anthropology, (New York: Basic Books, 1983)
521 6 above, 3
% ibid 4
:‘5‘ E. Tylor, Primitive Culture (London: John Murray, 1871)
ibid 1
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distinct system of thought.”56 Anthropologists have traditionally defined culture as
“the way of life of people.””’ Many definitions have revolved round the idea that
culture represents a set of practices, values; beliefs and customs acquired by
individuals as members of a distinctive society, and those resulting from interaction
between people, which have accumulated, assimilated and been passed on to

subsequent generations.

Different scholars have tried different approaches to the same difficult measuring of
legal culture, but it seems that none are entirely satisfactory. Others have suggested
that the concept is misleading and should be abandoned altogether. However, Nelken

sets out a spectrum to which culture corresponds:

“...one way of describing relatively stable patterns of legally oriented
social behaviour and attitudes. The identifying elements of legal culture
range from facts about institutions ...to various forms of behaviour
...and, at the other extreme, more nebulous aspects of ideas, values,
aspirations and mentalities. Like culture itself, legal culture is about who
we are, not just what we do.”®

Blankenburg and Bruinsma® define the concept of legal culture as including four
components: law on the books, law in action as channelled by the institutional
infrastructure, patterns of legally relevant behaviour, and legal consciousness,
particularly, a distinctive attitude toward the law among legal professionals.*’ In this
thesis, it is the legal consciousness that relates to dispute resolution in Jordan that I
am describing and explaining. However, it is important to note that this concept has
suffered harsh criticism. Cotterrell®!, for example, argues that the concept of legal
culture lacks rigour and is ultimately theoretically incoherent. He illustrates this view
with reference to a variety of meanings given to the concept by Friedman over the
years. Cotterrell says legal culture is of little use because it is difficult to build such a

variable term into testable explanations, especially as “the concept is sometimes

%6 R. Williams, Keywords: A Vocabulary of Culture and Society (Glasgow: Fontana, 1976), 76
57 G. Mathews, Global Culture/ Individual Identity: Searching for Home in the Cultural Supermarket,
(New York: Routledge, 2000)
%8 1 48 above, 1
Z: E. Blankenburg, & F. Bruinsma, Dutch Legal Culture, (Netherlands: Kluwer, 1994)
ibid )
¢l R. Cotterrell, Law, Culture and Society: Legal Ideas in the Mirror o f Social Theory, (Aldershot,
England: Ashgate Pub. Company, 2006)
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taken as what needs to be explained and at other times is asked to play the role of

explanation.”®?

Friedman® refers to legal culture as “public knowledge, attitudes and behaviour
patterns towards the legal system.”®* He also describes legal culture to consist of
“attitudes, values and opinions held in society, with regard to law, the legal system
and its various parts.”® It is imperative for the purposes of this thesis to make the
distinction that Freidman outlines between the legal culture of “those members of

766 and that of other citizens. He

society who perform specialised legal tasks
considers those members “especially important”67 and refers to them as “internal
legal culture.”®® However, according to Nelken®, Friedman prefers to concentrate on
the importance of external legal culture. Cotterrell criticises the distinction as unclear
and argues that this division does not aid in the understanding of the social
significance or the workings of the legal systems. He warns of “serious consequences
for the explanatory usefulness of the concept of legal culture”’®. Cotterrell suggests
that in complex modern societies, legal culture should not be used as a description of
existing empirical variability, but as “an ideal-type category to be used
heuristically.””! Friedman disagrees and argues that the attitudes of judges and

lawyers as an elite and powerful group contribute significantly to legal culture.”

According to Freidman, the value of legal culture is that it helps us line up relevant
phenomena concerning the relationship between law and culture into one very
general category, under which we can then subsume other less vague and more

measurable phenomena.” Legal culture “is indeed an umbrella term to cover a range

%2 ibid
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of measurable phenomena.”74 Freidman says legal culture “determines when, why,
and where people use law, legal institutions or legal process; and when they use other
institutions or do nothing...it sets everything in motion.”” The casual significance of
legal culture, he says, seems to be asserted. Cotterrell does not seem to be convinced
by the arguments made by Friedman. Cotterrell argues “the concept of legal culture
explains too much...yet at the same time, it explains very little...legal culture itself
embraces such an indeterminate array of elements and operates on such an
indeterminate set of levels of generality or speciﬁcity.”76 He suggests that the
enquiries that aim at conceptualising legal culture should be concerned with specific
and differentiated elements that can be identified and related within these
aggregates.’’ Cotterrell concludes that “strictly speaking there is no legal culture, but

only culture seen from a certain standpoint of legal relevance to the observer.”"®

Tate™ examines legal culture and concludes that it is not reducible to public opinion
or the attitudes of legal professionals. He also argues that institutions and legal
culture are “mutually exclusivef’. However, he agrees with Cotterrell that “legal
culture has that slippery residual variable quality about it...It is everything and
nothing simultaneously. It is the totality of laws, practices and opinions. And it
somehow simultaneously stands apart from these things and effects how they work.

It is both cause and effect.”®

Even though Friedman is a strong advocate of the concept of legal culture, he also
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admits that the concept is “an abstraction and a slippery one”" . Therefore, it seems

282 is justified.

the question; “why maintain a concept that is so hard to pin down
Cotterrell answers this question stating that the concept serves an artistic rather than

a scientific function; “it allows impressions of general tendencies to be sketched.”®
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He contends that the use of legal culture simply infers and suggests explanations in
behavioural terms, where they cannot be easily supported by systematic empirical
analysis. This does not mean that Cotterrell does not see the possible usefulness of

the concept. He outlines that in certain contexts;

“...the idea of an undifferentiated aggregate of social elements, co-
present in a certain time and place, may be useful and even necessary in
social research...the concept of legal culture may be useful to embrace
provisionally an entire contextual matrix in which state law operates.”

However, Cotterrell insists that the discussions of legal culture as a means of
inferring and suggesting general impressions of behaviour that could not be
supported by empirical analysis is defective. It is a convenient concept through
which provisional ‘reference can be made to the general environment of social
practices, traditions and values within which law exists.®5 Chase®® also contends that
the difficulties with the concept of legal culture are its vagueness and the failure of

individuals to acknowledge departures from a social orthodoxy.®’

Despite Cotterrell’s criticisms.Friedman argues that as legal culture lies in states of
mind i.e. attitudes and behaviours, the measuring of which empirically would not be
easy, but that this does not mean that they do not exists. Legal culture does not have
to be directly measured but it covers a wide range of phenomena that can be
measured. The fact that inferences cannot be rigorous does not mean they are not
worth making. He contends that there is a natural tendency among academics to
overrate the importance of purely intellectual elements of culture, culture as a
concept is no worse than other overarching social science concepts. He concludes
legal culture “is a useful concept, despite its failings; and I would hate to have to give
it up.”® Amsterdam and Bruner agree with Friedman, “we seem to need a notion of

culture that appreciates its integrity as a composite — as a system in tension unique to
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a people not in perpetuity but at a time and place.”89 The problem with legal culture
does not just relate to definitions and measurements, cultural analysis is difficult
because “it is virtually impossible to sort out the casual relationship between culture
and behaviour, even When the former is not defined tautologically as the latter.””°
Notwithstanding these arguments, Cotterrell’’ insists that the concept of legal culture
is inadequate and theoretically incoherent.

%2 «in a

This concept has some natural boundaries as described by Van Erp;
community which shares a common culture, all members do not necessarily share the
culture of that community's legal sub-community.” In my interviews with the’
arbitration profession in Amman, I focused on a small minority of lawyers and
engineers who dealt with arbitration. They were all men and had an average age of
55 years old. Their backgrounds were very similar and building a legal culture for
them is one of the aims of this research. Nelken makes a distinction between the
legal cultures of all the different branches of law. He says “lawyers spécialising in
some subjects may have less in common with other lawyers outside their field than
they have with those abroad.”®* This is certainly true of my interviewees in Amman;

they shared many opinions and attitudes with each other as well as their international

counterparts.

It seems clear that the concept of legal culture has some usefulness. The beliefs,
assumptions and practices understood as cultural no doubt affects the operation of
the legal system and the playefs within it. However, a way must be found so these
characteristics can be systematically included to the description of legal cultures,
avoiding facile, deterministic and tautological explanations. Chase”® makes the
critical point that the definition of legal culture must depend on the purposes that the

definition aims to explain. Cotterrell®® reflects that this concept is most useful when
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it emphasises the complex and diverse social matrix in which modern legal systems
exist. However, the reliance on a general concept of culture makes the theoretical
identification of a specifically legal culture problematic. The most appropriate use of
culture, according to Cotterrell, is when the clusters of social phenomena whose
exact interrelation is unknown and “whose collective significance is recognizable

and requires emphasis.”’

Geertz observes that “man” creates governance “by enclosing himself in a set of
meaningful forms, ‘webs of signification he himself has spun’...””® Chase states that
the web is spun with a number of matters that inform each other. These are social
arrangements, symbolic systems, epistemology, psychology and practices.99 The
thesis that law ‘mirrors’ society, in other words law roughly reflects the culture in

190 globalisation

which it is found is not manifest in Jordan. As argued by Tamanaha
of commerce and the transplantation of legal practices and concepts have
undermined this premise. However, the western institution of arbitration has not been
easily transferred to Jordan and the Middle East. One matter is clear, culture informs
legal culture and they both inform the disputing processes and in turn the particular

society’s view of justice.

1.6 Methodology

In order to experience and understand the legal culture of Jordan, I used an
ethnographic approach. The use of this method provided me with a holistic picture
which helped me understand the subject fully by peeling off layer upon layer of the
legal dynamics of Jordan while I living as a participant-observer within the Jordanian
arbitration scene. Ethnography allowed me to study and interpret cultural diversity
through field work. It provided an account of Jordanian culture, the legal society and
the arbitration community in Amman. The relationship between law and society and
in turn culture is perfectly suited to this ethnographic approach. Merry explained,

“The focus of our work is not on law and society, but on the ways in which law and
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society are mutually defining and inseparable. One fundamental point is that law is
intimately involved in the constitution of social relations and the law itself is
constituted through social relations.”'®! For the purposes of this research, I have used
a wide meaning to ‘law’, to include rules, customs, rituals and regulations. My field
research consisted of a period of nine months where I resided in Amman and then I

visited regularly over the next three years.

The site of my fieldwork was Amman, the capital of Jordan. Within that
geographical location, I circulated around a number of Jordanian law firms, the main
courthouse in Amman, professional conferences and workshops relating to
arbitration in the Middle East and Europe. The research consisted of observations of
arbitration cases and interviews with arbitration specialists in Amman who were both

lawyers and engineers.

My field research began in one of the law firms in Amman. In the firm, there were
two partners; one of them a renowned Arab arbitrator, as well as three lawyers and
two trainee lawyers. I worked there as a trainee lawyer, closely involved with the
partner specialising in arbitration. I assisted in drafting arbitration claims | and
defences, researching the law, as well as sitting in on meetings with clients and

taking instructions.

My next field research site was the office of a unique Jordanian firm which has three
partners and a number of lawyers both senior and junior. The uniqueness of this firm
stems from its strict division into three departments, each run by one of the partners
with his own team. The departments are litigation and arbitration; merger and
acquisition and banking and finance. I attended morning meetings of the litigation
and arbitration department and went through the files on international arbitration

cases that have been completed and also ones that were still active.

My third field research site was the firm of a well respected Jordanian lawyer who
has over 40 years experience. His son is also a lawyer and worked in the firm

alongside two other lawyers. He conducts a large number of local arbitration cases,

101 g E. Merry, "Culture, Power, and the Discourse of Law" (1992) 37 N.Y.L. Sch.L.Rev. 209, 209
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both as a lawyer and as an arbitrator. He gave me access to all his arbitration cases
and I was able to attend all hearings of the arbitration cases he conducted or was

involved in. I attended about 20 arbitration cases with him.

In each arbitration hearing, I would sit in the back of the room and take notes on
what was being discussed. At the end of most hearings, I would discuss what
occurred with this lawyer and took his views, feelings and opinions. I contacted
leading commercial lawyers in Amman in order to attend as many arbitration

hearings as possible and succeeded in attending ten other arbitrations.

I also interviewed a large number of Jordanian lawyers and engineers who I had
observed and who were recommended by fellow arbitration specialists. I
concentrated on engineers who are known for their arbitration experience and who

regularly sit as arbitrators.

My field research included workshops that took place in Amman on arbitration,
alternative diépute resolution (ADR) and construction law. I gained extensive insight
into the thoughts and opinions of the arbitration community in Amman over coffee
breaks and lunches. I also attended international conferences in the Middle East and
Europe to keep up to date with the latest issues, thoughts and perceived problems. It
was very important to be seen as part of the ‘mafia’ of arbitration as this allowed me
to gain a lot of information about how matters are perceived by the arbitration

community in the Middle East.
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Chapter Two

The International Commercial Arbitration World

“Commercial arbitration must have existed since the dawn of commerce.
All trade potentially involves disputes, and successful trade must have a
means of dispute resolution other than force. From the start, it must have
involved a neutral determination, and an agreement, tacit or otherwise, to
abide by the result, backed by some kind of sanction.”

This comment upon commercial arbitration could arguably apply equally to both the
western and Middle Eastern understanding of arbitration. It goes to the heart of the
issue surrounding the legitimacy of arbitration. Originally, the international
commercial arbitration model gained its legitimacy from the players within the field.
They were a tight knit community with specific backgrounds, known and recognised
among each other. Some of these key players will be described later in the chapter.
However, as arbitration spread around the world with the growth of globalisation, it
started to expand away from the core players that lent it legitimacy. As this
happened, the legitimacy of arbitration increasingly came from the framework of the
model itself. At the same time, arbitration has developed into a system that resembles
the courts with rigid procedure, on the face of it making the identity of the players

irrelevant.

The arbitration world remains a closed community. It is often perceived as a rather
“closed and arcane European club® who are purportedly selected, according to

"3 A very

Dezalay and Garth, “for their “virtue” — judgment, neutrality, expertise
successful arbitrator puts it strongly “It’s a mafia because people appoint one
another. You always appoint your friends — people you know.”* However, this small
tight knit circle has been slightly weakened by the invasion of American lawyers. In

practice, arbitration has shifted from an informal justice dominated by Continental

' M. J. Mustill “Arbitration: History and Background”, Journal of International Arbitration, Vol. 6
No. 2 (1989), 43, 43
2 Y. Dezalay & B. G. Garth, Dealing in Virtue: International Commercial Arbitration and the.
3Construction of a Transitional Legal Order, (Chicago: The University of Chicago, 1996), 8
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academics to offshore justice dominated by U.S. litigators. Therefore, Dezalay and
Garth divide arbitrators into two groups: the “Grand old men” and the “Technocrats”.
Both of these two groups can be seen as insensitive to the Islamic and Arab cultures,

as will be discussed later in this thesis.

The ‘grand old men’ are the pioneers of arbitration exemplified mainly by very
senior European professors imbued with “traditional values of the European legal

3 They are of the opinion that arbitration should not be a profession:

elites.
“arbitration is a duty not a career.”® Whereas the ‘technocrats’ are a new generation
of practitioners who came to arbitration because of the rapid growth of this market in
the 1980s. A leading figure of this younger generation describes his generation as
“technically better equipped in procedure and substance.”’” They present themselves
as international arbitration professionals and also as entrepreneurs selling their
services to business practitioners. The large Anglo-American firms, which dominate
the international market of business law, support these technocrats. As it stands, both
groups compete for appointments and present themselves as the better arbitrators.
However, the language and the ‘advertising campaign’ conducted by them both is
very similar, focusing as it does on the advantages of arbitration compared to other
dispute resolution mechanisms. They organise conferences and workshops to market

themselves in particular, and arbitration in general, under the auspices of one of the

arbitration institutions.

International commercial arbitration is private justice. The parties decide to submit
their dispute to private adjudication, by one or more arbitrators, appointed in
accordance with rules the parties themselves have agreed to adopt. Arbitration is a
binding, non-judicial and private means of settling disputes based on an explicit
agreement by the parties involved in a transaction. Such an agreement is typically
embodied in the terms of a contract between ihe parties. Parties typically choose their
neutral private judge (arbitrator) and accept hi’s decision as binding upon them.
International commercial arbitration can be conducted in two ways, as an ad hoc or

institutional arbitration. Ad hoc arbitration does not rely on the supervision or formal
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administration of an arbitration centre. In contrast, institutional arbitration is
practised under the auspicés of an arbitral center, usually according to the
institution’s own rules of arbitration. There are few grounds for appeal of an arbitral
award whether ad hoc or institutional and the terms of the award are widely

enforceable thanks to the success of the 1985 New York Convention®.

Parties from different legal and cultural backgrounds are able to design a dispute
resolution mechanism using the contract rather than the strict formalities of their
legal systems. Arbitration is often described as a hybrid form of dispute resolution.
“An international arbitration will usually have no connection with the state in which
the arbitration takes place, other than the fact that it is taking place on the territory of
that state.”® International commercial arbitration begins as “a private agreement
between the parties and continues by way of private proceedings, in which the
wishes of the parties are of great importance. It ends with an award that has binding
legal force and effect and which, in the appropriate conditions, the courts of most

10 Arbitration could be organised

countries of the world will recognise and enforce
with a considerable lack of formality which allows it to be conducted in different

countries and against different legal and cultural backgrounds.'!

The two main advantages of international commercial arbitration are firstly that it
gives the parties an opportunity to choose a ‘neutral’ forum and a ‘neutral’ tribunal
away from their respective national courts and secondly that arbitration awards can
be enforced internationally under the provisions of the New York Convention 1958.

Other advantages include the flexibility of proceedings and confidentiality.

With globalization, international trade has increasingly involved a large number of
cross-border projects and contracts. This inevitably means more disputes between
parties from different nationalities, jurisdictions and national courts. The number of

arbitration forums has grown over the last fifty years and the case load of major

% 1958 New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards (1958
New York Convention)
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arbitral institutions has more than doubled during the same period. The Economist
predicted that arbitration is “the Big Idea set to dominate legal-reform agendas into

»12 and this seems to certainly have happened. Thus, it would be safe

the next century
to say that arbitration is now the accepted method of dispute resolution for
international business disputes and it is a key institution in the structuring of

international markets.

Arbitration is indeed a concept which has meanings that are extensive across
differing fields of application. Casella proposes that “the availability of arbitration
influences the size of the markets, while at the same time the legal doctrine shaped
by the arbitrators, and the recourse to arbitration by traders, both depend on the
evolution of markets.”!® In the West, this has led to the status of arbitration
undergoing great changes within the last few years, moving towards wider
acceptance, reduced court interference during the proceedings and simpler yet stricter

rules for the enforcement of the arbitration awards.

Arbitration’s success is reflected in the arbitrations of high-profile disputes, such as
those arising out of the internationalizations of oil concessions in the 1970s and
1980s and huge international coﬁstruction disputes such as the Channel Tunnel.
Success is also evident in the tremendous growth since the late 1970s in the number
of arbitration centres, arbitrators and arbitrations. To allow for this popularity, states

all over the world have modernised their laws on arbitration.

In theory, arbitration seems to be a perfect form of dispute resolution that parties
construct and control all of which makes it attractive to international commerce.
However, as we will see in chapter 4, this is not always the case and the picture is far
from perfect.. Ideally; “Arbitration must be legal-culturally neutral...the reality of
today’s international commerce is far from such a stage. There are very many

different arbitral practices associated with different legal and commercial cultures.”'*

12 The Economist, 18-24 July 1992, 17

13 A. Casella “On market integration and the development of institutions: The case of international
commercial arbitration” European Economic Review 40 (1996) 155, 158
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In this chapter, I will paint a picture of the international arbitration field drawing on a
study by Dezalay and Garth."> The study showed that the commercial arbitration
world operates as a “loose social space” which has its internal dynamics, inner
competitions and conflicts, but which also generates commonly accepted practices
and rules in the sociological sense.”'® The field of international arbitration has
renowned players, common practices and debates as well as agreed discourse, which
will all be explored in this chapter. These matters have created accepted norms
within the field and in turn, some argue, a culture of international commercial
arbitration. This will also be examined below. The battle of rationalities between the

‘grand old men’ and the ‘technocrats’ is evident in each part of this chapter.

2.1 The Players

Historically, the identities of the players in international commercial arbitration have
been vital to its survival and development, as in the past the legitimacy of this private
justice was derived from the arbitrators themselves. Therefore, only a very select and
elite group of individuals have been able to serve as arbitrators. The arbitrators of the
past and the present have what Dezalay & Garth term “symbolic capital” which is
“recognised power...recognition, institutionalized or not, that they receive from a
group.”’” The values of the specific types of capital and their market-recognised
equivalence are not necessarily stable. Different types of symbolic capital has gained
and lost value over time in the international commercial arbitration field. The various
forms of symbolic capital have included academic standing, scholarly publication,
formal positions in the legal, economic or political system, as well as particular
experience and training in alternative dispute resolution, connections to business,

connections to political power, particular language skills and proficiency in technical
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aspects of arbitration practice.18 In other words, these points are seen as having a
certain value as ‘capital’, depending upon the purpose and audience for which they
are assessed. Thus, particular experiences, expertise and connections have a capital

value to the extent that they are recognised as having such value by the rest of the
group.”

The symbolic capital of the players involved in arbitration is changing. It scems now
the arbitrators are drawn from large, international law firms with extensive
experience in commercial legal work and representation of clients in arbitrations in
particular. In order to enter arbitration circles anywhere in the world, one must have
a platform, whether an academic position or a partnership in a significant law firm.
“The platforms can be very different. The generation of the grand old men tended to
develop their platforms outside of arbitration and then enter the field at a very high

1.72° However, the symbolic capital of the technocrats comes entirely from their

leve
activities in the field of international commercial arbitration. They are usually
specialists in a field of law and internationalists. Their portfolios are well diversified
within arbitration and their symbolic capital is their arbitration know-how. The
‘symbolic capital’ of a group of leading arbitrators both grand old men and

technocrats will be discussed below.?!

One of the leading men of international commercial arbitration is Pierre Lalive, a
Swiss professor and lawyer. He occupies a key place in the history of arbitration and
“everyone with rudimentary knowledge about international commercial arbitration
knows his name.”** His curriculum vitae gives some indication of his stature at the
top of the field. He has had an impressive academic career in the field of
international law. He has written numerous books and articles and he is a member of
all the leading international law and arbitration institutions and clubs. His portfolio of
symbolic capital, therefore, covers the national, the transnational, pure international

law and the practice of business and law. Practice and academia, added to a good
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family pedigree are his key symbolic capital. His first involvement with arbitration
was as a legal clerk in one of the relatively few arbitration cases of the time, the
Buraimi matter between Saudi Arabia and the United Kingddm. The cosmopolitan
symbolic capital represented by Professor Lalive — including his apprenticeships in
major international arbitrations — made him able to move easily into any national or
international field that required the services of legal professionals. Professor Lalive
could enter at the top because his presence would lend prestige to whichever
organization or activity he elected to enter, thus making him one of the key players in

international arbitration.

Another central player is Judge Gunner Lagergren from Sweden. He is an example of
a very well known arbitrator whose other activities have also remained central to his
career. The judge’s career is that of a distinguished lawyer to whom governments
and businesses will entrust very complex and politically controversial disputes. His
stature — the symbolic capital of a leading international public arbitrator and
cosmopolitan Swedish judge — has enabled him to drop in and out of commercial

arbitration as he chooses without affecting his stature.

A man with a slightly differing career, but the same stature, is William D. Rogers, a
partner in the Washington D.C. law firm of Arnold and Porter. Like Judge
Lagergren, he has not invested much of his time in building capital and relationships
within the arbitration community. From his position of eminence as a cosmopolitan
U.S. lawyer with ties to government and business, he is in demand as an arbitrator.
His service as an arbitrator reinforces his prestige and authority and allows him to
deploy his services in whatever is the most high-profile, significant international

matter of the moment.

The career of Jan Paulsson, a partner at Freshfields, Paris, and one of the leaders of
the emerging generation of technocrats, illustrates a different track than that of the
characters above. His career is in essence transnational. He is an arbitration
specialist, beginning his work as a new associate for the Coudert Brothers in 1975 on
one of the Libyan oil nationalisation cases. As counsel, he has represented partiés in
seven ICSID cases — many more than any other lawyer. He has co-authored the

leading book on International Chamber of Commerce arbitration, published countless
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articles in English and French, is the general editor of Arbitration International, and a
vice president of the London Court of International Arbitration. His symbolic capital
comes entirely from his activities in the field of international commercial arbitration.
Paulsson is an expert who has grown up with arbitration. Like other members of his
generation, including most notably Albert Jan van den Berg, the editor of the
Yearbook on Commercial Arbitration and a lawyer and professor in the Netherlands,
his capital is based above all on his arbitration know-how, which is distinctly

different from the players mentioned above.

There are relatively few well-known arbitrators from Third World countries. One of
these is the World Court Judge Mohammed Bedjaoui from Algeria. He has had a
cosmopolitan education with a French doctorate and experience practising law in
France. His career includes Dean of the Faculty of Law at the University of Algiers,
Minister of Justice and permanent representative of Algeria to UNESCO. However,
even though he has had a great national career, an arbitrator from the Third World
must gain access to and credibility from the centre of arbitration. He must have a
connection to Paris, London or another legal centre. Judge Bedjaoui’s education and

then practice in France gave him the recognition required.

Another leading character from the Third World is an Egyptian, Ibrahim Shihata, the
vice president and general counsel of the World Bank since 1983 and the secretary-
general of the World Bank’s International Centre for the Settlement of Investment
Disputes. He is also the editor of the ICSID Review. Dr Shihata’s role in arbitration
continues to be important, but his focus remains on the broader concern in which
arbitration is a part: economic development and the role of law in economic

development. His interest in arbitration is a by-product of his economic influence.

These profiles show how these prominent individuals have succeeded in the field of
international arbitration. We have seen different generations, one formed mainly
within their national settings outside of arbitration as the grand old men, and another
formed in the international arena and within the arbitration field, the technocrats.
There are judges, academics and practitioners, as well as lawyers from the Third
World gaining recognition as arbitrators when they achieve recognition from the

individuals and institutions at the centre. This generational gap that exists in the
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international commercial arbitration arena is also present in the Arab commercial

arbitration world.

2.2 The Practice

“Commercial arbitration has changed beyond recognition within a
working lifetime.”?

Like the evolution of the dominant group of arbitration from the ‘grand old men’ to
the ‘technocrats’, the practice and form of arbitration has also changed. According to
Mustill, arbitration has become a very profitable service industry, “the arbitral
institutions, the arbitrators, lawyers, expert witnesses and the providers of ancillary
services, all now charge fees on a scale which quite literally would have been

9924

inconceivable thirty years ago”™". This demonstrates how far arbitration has come

from its early days.

This is not the only change in arbitration. Most commentators agree that the
participants in a trade dispute, in former times, would submit tol arbitration in good
spirit. They would be looking for a resolution that was quick, cheap and informal,
and for a decision which would be based on practical common sense and specialised
knowledge of the trade.”® This produces a decision which the loser would accept
whether he agreed or not. This might still be the case in domestic arbitration, but in
multi-million dollars international claims, that is certainly no longer the case and it

can be argued that it never have been the case anyway.

Consequently, this transformation is seen by many, especially the grand old men, as
a disadvantage. Berger describes what he calls “second generation arbitration”,
where arbitrations are fought as intensely and with as much zeal for taking every
available advantage, whether procedural or otherwise, as any action in court. This,
many say, is caused by the American litigators that are now playing a principal role

in arbitrations. According to a senior observer; “The [US] lawyers are changing the
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rules of the game.”?® Dezalay and Garth explain this as a social construction and a
product of international developments. They say; “...events in the political and
economic fields, especially decolonization, the oil crisis and the petrodollar mega-

2 are the causes of such a change.

projects, intersected with the legal developments
“The vigour of the offensive brought by the American lobby to enlarge the club and
to rationalize the practice of arbitration such that it could become offshore - U.S. -

style — litigation.”2?

Therefore, two very different styles have come to bear. The litigators with their
aggressive tactics and adversarial procedure and the ‘noble arbitrators’, where the
terrain remains the law. Electing arbitration, says an American close to the new
generation, “doesn’t mean that I necessarily want to give up all groupings of full-
scale litigation and what might come with it.”* The art seems to consist of “precisely
knowing how to combine judicial attacks and negotiation behind the scenes in order
to lead to an optimal solution from the point of view of the interest of the clients.”°
This is obviously the opposite of the traditional Continental model found within the
club of international commercial arbitration, a model of ‘auxiliary justice’, where the
duty of counsel is to clarify and aid the judges in rendering good justice. No matter
what the causes of this transformation, it is clear that “the Anglo-American model of
the business enterprise and merchant competition is tending to substitute itself for the
continental model of artisans and corporatist control over the profession.”! There is

no doubt that Anglo-American litigators have changed the landscape of arbitration

and in many ways may have changed some of its aims.

This battle between the grand old men and the technocrats in order to dominate the
field of international commercial arbitration is similar to the battle between the
lawyers and non-lawyers within the arbitration of construction disputes described by

Flood and Caiger”. Both sides try to “monopolise fields through the process of

26 1 2 above, 51

?7 ibid 31

%% ibid 53

* ibid 55

% ibid 56

*! ibid 39

32 J. Flood and A. Caiger, “Lawyers and Arbitration: The Jurdification of Construction Disputes”,
MLR 56:3 (1993) 412

47



Part 1

jurdification™>. Bourdieu states, “The juridical field is the site of competition for
monopoly of the right to determine the law. Within this field there occurs a
confrontation among actors possessing technical competence which is inevitably
social and which consists essentially in the socially recognised capacity to interpret a
corpus of texts sanctifying a correct or legitmised vision of the social world™*, Thus,
what is happening with the international commercial arbitration in both the west and

the east could be described as jurdification.

This transformation of the system and the almost non-existence of the form of
arbitration that was previously seen as successful has not been damaging, as
arbitration is far from withering away. On the contrary, arbitration is growing and the
community, far from dissolving, seems to be forming a nucleus of a sort of offshore
justice. This success could be explained quite easily. The main aim of arbitration is
to avoid one of the parties’ national courts therefore the ability to achieve that
through a forum that is close to the general model of the courts is even better.
Dezalay and Garth say the current model “can be much better understood as simply a
delocalized and decentralized market for the administration of international
commercial disputes, connected by more or less powerful institutions and individuals

»35 These notional benefits of

who are both competitive and complementary.
arbitration could be altered to become its flaws, as at the same time certain
shortcomings can be perceived as advantages. This all depends on the aims of the
players of that particular dispute and thus that particular arbitration. After all,
arbitration can be anything the parties want it to be; there are limited rules and

regulations that may restrict party autonomy.

2.3 The Discourse

The perceptions of the leading arbitration players are similar and in some ways
repetitive. There is no doubt that many of the writers quote other writers in their

work and vice versa making the discourse spherical in character. Examination of
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these writers has led to the conclusion that a promotional campaign is being carried
out by these characters for the great virtues of arbitration. However, to the parties,
the three main advantages are flexibility of procedure, enforceability of the award
and confidentiality. A recent survey conducted by Queen Mary College, University
of London into the attitudes and practices surrounding international arbitration found
that the majority (73%) of corporations prefer arbitration to resolve their cross border
disputes than litigation through national courts. The study consisted of interviews
and online questionnaires to 150 in-house lawyers based at major corporations
around the world.>® In addition, 95% of corporations expect to continue using

international arbitration.

International commercial arbitration is an essential dispute resolution mechanism for
international trade and commerce. Sir Robert Jennings defines commercial
arbitration as “uncommonly well adapted to developing new rules and practices
better suited to the conditions of the modern world, and to finding new and
reasonable accommodations between the reasonable needs of both host state and
foreign investor.”” Berger goes even further and asserts, “the future development of
world trade relations is depending on the existence and well functioning of a
generally accepted, easily comprehensible and manageable extra-judicial dispute
settlement process through arbitration.”® Arbitration is seen as fundamental to world

trade and a necessary incentive to foreign investment.

Bockstiegel explains the practical motives behind arbitration, which are that states
will press for the jurisdiction of their courts for reasons of sovereignty and national
prestige, while foreign parties will press for avoiding the states’ courts.*® A foreign
enterprise will fear the possible collision of interests of the judges in certain-
jurisdictions, where they rely on the state for salaries, advancement and social

security. The state, thus, has many means of exerting pressure on them. The mere

36 “International Arbitration: Corporate Attitudes and Practices 2008”,
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possibility of this is enough of a reason for foreign private enterprises to try to avoid
the jurisdiction of the national courts of the contracting state enterprise. Thus, the
natural solution is an international arbitration tribunal. This fear is also relevant even
when the home contracting side is a private entity. Professor Park agrees, “arbitration
and mediation impose themselves on transactions with foreign dimensions as means
to reduce the prospect of ‘home town justice’ in the other side’s courts. In an
international sale or investment dispute, arbitration and mediation commend
themselves not so much by virtue of their alleged efficiency, as by their utility in

reducing both political and procedural bias.” 40

Hunter narrows the matters into the practical difficulties of playing, what he calls, the
‘away game’. This includes issues such as all documents and witness testimony must
be translated into the language used by the national court of one of the parties.*’ It
will also be necessary to engage lawyers with local rights of audience, which means
that at least one of the disputing parties will not be able to have their own trusted
lawyers in the driver’s seat. It must be admitted that these practical issues are real.
Judge Brower recognises the importance of these complications and remarks in

strong terms:

“By and large, parties to international transactions choose to arbitrate
eventual disputes not because arbitration is simpler than litigation, not
because it is cheaper, not because it is ‘final and binding’ and therefore
substantially unreviewable, and not because arbitrators may have greater
relevant expertise than national judges, although any one of those factors
may be of interest; they arbitrate simply because neither will suffer its
rights and obligations to be determined by the courts of the other party's
state of nationality.”*? '

In Gaillard and Savage’s opinion, the most valuable advantage of international
commercial arbitration is the substantial liberty that the parties possess to design

their own dispute resolution mechanism, largely free of the constraints of national

% C. Buhring-Uhle, Arbitration and Mediation in International Business, (Hague: Kluwer Law
International, 1996), viii
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law.” There seems to be a consensus among writers that the birth of international
commercial arbitration was mainly due to the need for parties to jointly construct a

forum where they could resolve their disputes in a non-allied form.

Parties’ choice and autonomy cannot be underestimated; they are at the heart of
arbitration. Ahdab proposes that this provides the universal environment of
arbitration, allowing parties to keep their cultural identities enacted in a truly
international trade. He says arbitration is the “bridge between cultures and a security
rail for investment.”** He quotes Mathieu de Boisseson, who he calls “one of the
corner stones of French and European arbitration”, expressing what Ahdab says is a
forgotten underlying choice behind arbitration, that is when parties resort to
arbitration they are not waiving their linguistic and cultural identity, but “on the
contrary, if they choose a truly international justice, an emanation of an international
community of merchants, this is because they wished to refer to an authority and
procedure able to decide on their dispute but also to respect their cultural
origina.lity.”45 Hence, not just avoiding one party’s national court, but also keeping
their cultural values. In a lot of ways, arbitration is a compromise between different
cultures and customs and this makes global trading easier. Therefore, according to
Redfern and Hunter,*® international arbitration is the established method of

determining international commercial disputes.

It is clear that one of the principle advantages of international commercial arbitration
is adaptability. There is no uniform or standard method of procedure. What is
supposed to happen is the arbitrators, the parties and their advisors will tailor a
procedure to fit the dispute with which they are confronted. International
commercial disputes take on a myriad of different forms. Redfern and Hunter state,
“...any attempt to design a uniform arbitral procedure will be fraught with problems.
It would also run the risk of defeating the purpose of international commercial

arbitration, which is to offer both a binding and flexible means of resolving

“ E. Gaillard & J. Savage, International Commercial Arbitration, (London: Kluwer Law
international, 1999), 1

“ A. Ahdab, Arbitration with the Arab countries, (Boston: Kluwer Law International, 1999), 3

* ibid 3-4

*n 9 above

51



Part 1

disputes.” On the other hand, there are a set of characteristics that are important
aspects of “the emerging global economy.”*® Nevertheless, the rule of thumb should
be that only general guidance and a checklist may be offered as to ways of arbitrating
international commercial disputes speedily and effectively, but the need for initiative
and open-mindedness in adopting, adapting and developing the appropriate

procedures to deal with particular disputes cannot be overstated.

International commercial arbitration occurs in different settings, these being either
individual, with all arrangements made by the parties (ad hoc arbitration), or
institutional, provided by administrative bodies e.g. ICC*, LCIA* and CRCICA®!
(institutional arbitration). In either case, the result of arbitration proceedings is
normally intended to be an award, which may if necessary be judicially recognised
and enforced against a defaulting party. Arbitral awards are in fact backed by the
judicial power of states and thus result in a legally binding decision equivalent to the
judgment of a court. Thus, making it a real substitute for litigation.

Friedmann and Mestmacker>> offer what they consider a more profound reason for
the favoured status of arbitration, which is obviously consistent with the previous
writers mentioned. Firstly, there is opportunity of the parties to select a third party
with special expertise and knowledge in a particular area and without special loyalty
to a national legal system. Secondly, arbitration offers privacy and confidentiality
and finally, there is the flexibility of the process. However, they propose another
advantage; arbitration offers the possibility of highly specialised judgments. Thus,
business people have accéss to judges who are familiar with the ‘usages of the trade’
and with the technicalities of the specific transaction being reviewed unlike national
laws which have to respond to the needs of all citizens of the country. This allows
arbitration to be tailored to the particular type of economic activity and to “be tied to

the heterogeneity existing among economic agen’ts.”53
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Mattli takes the value of the ability to tailor needs further and proposes that the
institutions of arbitration such as ICC and LCIA can respond much more quickly to
demands for new dispute-resolution rules and services than public courts. The reason
is evident: private courts are demand driven. The very same market actors who
request new rules also control these courts. Casella> notes these forums are shaped
from the “bottom” that is, by the firms that voluntarily finance and share the “club
goods”. Thus, the demanders are also the suppliers; they possess full information on
how new business practices or changing market conditions affect their dispute-
resolution needs. Institutiqns, therefore, are capable of quickly responding to new
needs by creating new services and by rewriting the charters of their courts. The
frequent revisions of the rules of major arbitral institutions attest to the high degree
of institutional flexibility of these forums. Casella goes on to say that international
arbitration is understood to provide a “super-national” jurisdiction created by
international businessmen, shaped by the evolution of international markets, and
itself responsible for some of this evolution. It has been theorized as the road towards
a transitional law, a “self-made economic law” created spontaneously by private
traders and evolving independently of national parliaments and courts. Arbitration “is
a kind of social jurisdiction, as opposed to state jurisdiction. International
commercial arbitration is the jurisdiction of the business circles engaged in
international trade.”’ This has led the ‘club’ to attempt to formalise a “transitional”
procedural law and “lex mercatoria”. The former as procedural rules that govern the
conduct of the arbitration and the latter a substantive law to govern the substance of
the dispute. Both rest on the premise that local arbitration laws and municipal laws
are by definition inapplicable to international arbitration, which is visualised as
occupying a juristic universe of its own governed by the law of the international
trading community, detached altogether from the mundane preoccupations of any

single national system of arbitration law.

In my opinion, this description of arbitration as wholly controlled by business and
finance is extreme to say the least. There is obviously no doubt that the corporate

world plays a vital part in the success of arbitration, but this success would not be
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possible without the cooperation and recognition of national courts, not just for the
enforcement of arbitral awards, but also in the enforcement of procedural orders in
the assistance of tribunals. On of the other hand, one cannot deny the two major
successes of this “club” on the international arena: the Model Law and New York
Convention. Both of WMCh have served international commercial arbitration and

increased its use and familiarity across the globe.

The 1985 UNCITRAL Model Law on International Commercial Arbitration (Model
Law) was drafted to provide harmonized standards for national legislation to regulate
private arbitration processes. It also played an important role in setting minimum
standards, at least on the statute books, for the arbitration processes. There are now
37 countries in five different continents that have adopted or enacted legislation
based on the Model Law. This includes Jordan.

The UNCITRAL Arbitration Rules 1976 were followed by the UNCITRAL Model
Law 1985 and were drawn up with the assistance of a wide range of experts hailing
from different regions of the world. The drafting body for these two instruments was
UNCITRAL, the United Nations Commission on International Trade Law, which -
was itself chosen on a regional basis from amongst members of the United Nations in
order to ensure that it was broadly representative of the world's principal legal,
social, cultural and economic systems. Nine members are from Africa, seven from
Asia, five from Eastern Europe, six from Latin America, and nine from Western
Europe ‘and others’. These others included Australia, Canada, New Zealand and the

United States.

The legislative history of the Model Law so painstakingly framed and discussed and
then reviewed and finally adopted by the Commission, is a great success story. It is
indicative of how an international body, by consensus, can draft an instrument for
adoption by varying political, cultural and economic systems in the East and the
West. On 11 December 1985, the General Assembly of the United Nations put its
stamp of approval on the Model Law when it adopted a resolution recommending
that all states give consideration to the Model Law view of the desirability of
uniformity in the law of arbitral procedures and the specific needs of international

commercial arbitration practice.
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In 1985, the U.N. General Assembly adopted the Resolution approving the Model
Law on International Commercial Arbitration. The resolution expressly recognised
“the value of arbitration as a method of settling disputes arising in international
commercial relations, because arbitration contributes to the development of
harmonious international economic relations.”>® This Model aw will help eliminate
any confusion that may be suffered by the parties and allow them to make a more

informed choice as to the law and seat of arbitration.

The second instrument essential to modern arbitral procedure is the 1958 New York
Convention on the Recognition and Enforcement of Foreign Arbitral Awards (the
New York Convention) which has been ratified by 160 countries®’. It allowed arbitral

awards to be enforced all over the world. Carbonneau puts it idealistically,

“The New York Convention has successfully developed a transitional
judicial framework relating to arbitration — a framework characterized by
the reference to emerging international commercial realities and the
dynamic interplay between the content of an international instrument and
the interpretive and enforcement powers of national courts. The
convention truly international stature and law making capacity are built
upon two factors: its passive and largely symbolic function of codifying
an existing and emerging international consensus on arbitration, and its
endorsement by national legal processes that seek to affirm and integrate
the convention’s content and underlying intent and thereby, entrench the
Transnational recognition of and support of arbitration.” 8

Nariman explains the journey to the most successful multilateral convention so far
adopted by the United Nations. He sees the hunt for a commercial dispute resolution
process as caused by the disintegration of colonial empires, the establishment of
independent nation states and the increased growth of trade between them. The New
York Convention was born out of the failure of the 1927 Geneva Convention as an

effective treaty for the enforcement of foreign awards. In 1953, the International

56 United Nations Commission On International Trade Law UNCITRAL Model Law on International
Commercial Arbitration 1985 with amendments as adopted in 2006, vii,
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57 As at June 31, 2004
%8 T. E. Carbonneau, Alternative Dispute Resolution: Melting.the Lances and Dismounting the Steeds,
(Urbana: University of Illinois Press, 1989), 67

55


http://www.uncitral.org/pdFenglish/texts/arbitration/ml-arb/07-86998

Part 1

Chamber of Commerce (the ICC) took the initiative for drafting a new instrument
concerning foreign arbitration awards and submitted it to the United Nations. This
was to become the New York Convention on the Recognition and Enforcement of
Foreign Arbitral Awards 1958. Under the Convention, almost in one bound, foreign
arbitral awards became more acceptable and easier to enforce than foreign

judgments. Thus, cementing the place of arbitration across the world.

International commercial arbitration has become big legal business and national legal
systems compete for international arbitration cases. This is due to the increase in
world trade and consequently the conflict potential of international transactions.
Thus, international commercial arbitration has become a lucrative source of revenue
for the countries hosting arbitration tribunals, especially now as it has developed into
a “growth industry.”* Legislatures all over the world, including in the Middle East,
have begun to respond to the needs of international commerce and have enacted new
arbitration laws as “marketing strategies”, signaling to the international commercial
community that their legal environment is user friendly and is conditioned for
commercial services. However, according to Caron, this is not necessarily favourable
for the parties. He says; “This is not to imply that there is a perfect market. A
limiting factor is that consumer knowledge often is incomplete. Even for the
knowledgeable consumer, there are so many variables to weigh that it can be quite
difficult to select the ‘best’ mechanism.”®® Consequently, there is more confusion

than choice.

Goldman is also pessimistic about the trend towards harmonisation and argues that
identical rules found in different legal systems or arbitration rules may in practice
give rise to contrasting solutions due to the traditional differences between nations
and the differing pace with which states accept new ideas.®! Bourdieu offers another
explanation for the difficulties surrounding international harmonisation and for some

of the complications of international institutions.®* As these rules rely in great part on
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the lawyers of individual states and since these lawyers are trained nationally, and for
the most part make their careers nationally, it is not surprising that they seek, as a
matter of course, to deploy their ways of thinking and practising in the construction
of international institutions. This “makes the international, the site of a regulatory

competition between essentially national approaches.”63

Berger also criticises the legislature’s eagerness to meet the concerns and needs of
the foreign consumer, which have led to the phenomenon of private lawmaking.%*
Draft arbitration laws are designed and discussed by private committees of éxperts,
comprising lawyers from private practice, law professors, interested arbitral
institutions and representatives from other lobbying groups. These private
committees rarely consider the needs of the local community and the way the new

arbitration legislation would fit within the state’s legal system.

Hunter argues that all this is not enough, an innovative system that satisfies the needs
of commerce is required. ® There is no doubt that arbitration is a useful refinement of
state-provided dispute resolution and will always be necessary, but he criticises this
as “no more than refinements applied to a system that has been in use for tens of
thousands of years. They are not truly innovative developments that are capable of
providing a real response to the rapidly changing environment in which international
commerce is conducted.”® Now we see the clear lines between the theory of
arbitration and its practice. It seems perfect on paper, however when taken and
modified in different settings and environments, cracks start to show. At present,
there are calls from many writers for an alternative to arbitration in the same way as

arbitration is an alternative to litigation.

David adequately summarises the main motives behind resorting to arbitration;
improving the administration of justice, the search for another justice, the search for
conciliation, and for a dispute resolution process outside the province of the courts.®’

He says in the first series of cases, parties want the dispute to have the same

® ibid viii
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conclusion, which would have been given by the court, but they expect tﬁs solution
to be given in better conditions by an arbitration tribunal. This way the dispute will
be settled more quickly, cheaper, after a less formal procedure, by persons who are
trusted by the litigants or who have technical knowledge not to be expected in the
case of ordinary judges. In the second group of cases, the parties want their disputes
to be settled with regards to substance by a different set of rules i.e. not the law of the
state, but by rules derived from commerce and commercial usages. The third
category of cases, the parties want a solution that is acceptable and voluntarily
enforceable by them both, so that smooth relations might continue between them in
the future. In the fourth series of cases, the parties resort to arbitration because the
nature of the dispute cannot be resolved by a court. This arises especially if the
arbitrator is called to fill in gaps in a contract or to vary the terms of the contract.
Parties do not resort to arbitration for one purpose alone, there are a variety of
motives. However, nearly always, parties will appreciate the fact that, in arbitration
hearings, there is less solemnity and less bureaucracy, procedure is less rigid and the

discussion takes place in a more peaceful climate.

On a more empirical level, a study®® on the advantages of arbitration, where writtgn
and oral responses from 68 lawyers and arbitrators were obtained, found the “most
significant advantages™ of international arbitration were that it provided a neutral
forum and that the New York Convention facilitated the enforcement of awards.
Other “important advantages” included the confidentiality of the process, the
expertise of the arbitrators, the lack of an appeals process, and limited discovery.
Nothing seems to be surprising there but the study by Naimark and Keer® who
surveyed parties and lawyers involved in arbitrations administered by the American
Arbitration Association (AAA) from January to November 2000 produced different
results. One of the questions in the survey asked participants to rank a variety of
factors “in order of their importance IN THIS DISPUTE ONLY.” The factors were

<6

privacy,

2 <6,

receipt of a monetary award,

2

“speed of outcome, a fair and just

outcome,” “cost-efficiency,” “finality of a decision,” “arbitrator expertise,” and
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“continuing relationship with opposing party.” Far and away the highest ranked
factor was “fair and just outcome,” which “was nearly twice as important as the next
closest rankings.” By contrast, privacy and the desire to continue a relationship with

the opposing party ranked at the bottom.

The low ranking of “continuous relations” was explained by Myers, who is the head
of a major international construction group; “...proceedings which occurred after the
completion of an [international construction] contract...are resolved in a distinctly
adversarial atmosphere in which large sums of money are sought, with little or no
“commercial downside” — meaning that the commercial relationship has normally
expired and the parties have nothing to losé by refusing to accommodate each other

for the sake of continuous harmonisations of commercial relations.””

In conclusion, international commercial arbitration is an instrument devised by
international trade and commerce to maintain control over their contracts and
disputes. This is ensured by retaining a closed community with admission by
invitation only and formulating norms that guarantee that arbitration will remain the
dominant form of international dispute resolution. However, this traditional
hegemony has started to be affected by the admission of American lawyers and will
be affected further when developing countries grasp the virtues of arbitration and

uses them to their advantage.

2.4 The Culture

As can be seen international commercial arbitration is a community with its own
players, institutions, regulations, rules and discourse. Thus, leading some to contend
that now we have a culture of “international commercial arbitration”. For the
purposes of this section I will use Bourdieu definition of culture and that is a field

that “is organised around a body of internal protocols and assumptions, characteristic

0 J. Myers, “Private Justice in a Global Economy: From Litigation to Arbitration”, International
Organization 55(4), Autumn 2001, 919, 935
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71 Many see arbitration as a meeting point for

behaviours and self-sustaining values
different legal cultures, a place of convergence and interchange wherein practitioners
from different backgrounds create new practices to help resolve international
disputes effectively and efficiently. There is increasing discussion of a transitional
culture common to practitioners, arbitrators and the parties involved in the arbitral
process.”” The culture of arbitration is typically referred to as the gradual
convergence in norms, procedures and expectations of participants in the arbitral
process.73 Ginsburg’* states that arbitration culture can be facilitative, encouraging,
efficient as well as an effective form of communication. Also, it can be monopolistic;
trying to keep out new entrants with different cultural claims. Gray feels that in the
past 20 years “we have come to some consensus as to what the basic arbitration
procedures should be, as well as what should be the fundamental relationship
between arbitration and the court.””® The culture of arbitration contains sub-cultures,
which sometimes seems like the only form of culture that is recognised. This is
because there is no general consensus on what the culture of arbitration should
constitute. These sub-cultures would be specific to a certain type of dispute or a

certain sector, for example, construction or maritime.”®

Taniguchi argues there is “a distinct commercial arbitration culture in the West”"”,
which non-westerners perceive as exclusionary. However, “arbitration has become a
legitimate method of dispute resolution virtually everywhere in the world with a
varying degrees and scope of application.””® Therefore, “if arbitration culture means
the popularity of arbitration and enthusiasm about it, there is today a growing

international commercial arbitration culture.”””
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Assuming that there is some sort of international commercial arbitration culture,
what does it actually look like, is it the design and production of the grand old men
or the technocrats? There are in some ways two general cultures, which represent the
particular groups of players. However, there are similarities between the groups and
the cultures, “this fight for power contains the true transformation that is taking place
— the passage from one mode to another for the production of arbitration and the

legitimating of arbitrators.”*

In the original culture of the grand old men, the arbitration market selected those at
the top of their domestic profession to become senior arbitrators: “high profile, high
visibility...national aura behind them.”® Those arbitrators see arbitration as “a duty
not a career...Arbitrators should render an occasional service, provided on the basis
of long experience and wisdom acquired in law, business, or public service.”s
Arbitral decisions were not revered so much for their legal accuracy or precision, as
for their sense of fairness and practical wisdom. These kinds of arbitrators were often
an expert from the same industry as the parties, who exercised a sort of paternal

authority.®

The arbitrator was expected to render a just and equitable result, even if that
sometimes meant disregarding the express terms of the contract or the clear
provisions of the chosen law. These modes of decision-making are sometimes
described in terms of formal doctrines, such as amiable compositeur and ex aequo et
bono,** which expressly authorise arbitrators to disregard the stricture of so-called
auxiliary rules, such as statutes of limitations, in order to do justice.85 The doctrine of
amiable compositeur, which is often translated to mean “author of friendly
compromise,” has been described as “allow[ing] arbitrators to decide cases in
accordance with customary principles of equity and international commerce. This

power permits arbitrators to arrive at an award that is fair in light of all
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circumstances, rather than in strict conformity with legal rules [but] . . . generally
[they] may not disregard mandatory provisions of substantive law or the public
policy of the forum state.”®® The doctrine of ex aequo et bono is very similar to
amiable compositeur, except that the powers of the arbitrators are slightly broader,
enabling them to disregard even mandatory provisions of substantive law in order to

reach an equitable outcome.

In the newer developing culture of the technocrats, the large Anglo-American law
firms that have come to dominate the international market of business law have
created an arbitration culture that is based on rationalisation of arbitration.’’ This has
facilitated their introduction into the ‘arbitration club’ and then allowed their legal
techniques to establish their pre-eminence. The arbitration culture of the technocrats
is similar to the court process with procedural and substantial law restraints and is
certainly much more restrictive than the culture created by the grand old men. “The
Anglo-American model of the business enterprise and merchant competition is
tending to substitute itself for the Continental model of <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>