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Abstract

This 1s a study of how one can successfully justify the universality of human rights to
people with a diversity of beliefs and values. I argue that intercultural dialogue is an
essential part of working out an interpretation of human rights that is acceptable to a
broad range of cultures. I develop this position through critical engagement with three
recent philosophical approaches to the intercultural validity of human rights: John Rawls’s
Law of Peoples, Martha Nussbaum’s Human Capabilities approach, and Abdullahi An-
Na’im’s cross-cultural dialogue approach. Inspired by Judith Shklar’s political liberalism of
tear and Iris Young’s critical theory, I seek an account of human rights that has normative
legitimacy from the perspectives of marginalized and victimized people. Cross-cultural
dialogue in my scheme is a bottom-up approach from the victimized and powetless people
that can avoid the problem of generality and provide multiple routes to reach agreement
regarding universal human rights. In the end, I believe my approach will be descriptively
mote suitable to the moral reality of universal human rights, and provide a normative

grounding of human rights in a way that is more compelling than other approaches
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Chapter One: The Quest for Universality

I don’t know a single politician who doesn’t mention ten times a day “the fight for human rights” or
“violations of human rights.” But because people in the West are not threatened by concentration
camps and are free to say and write what they want, the more the fight for human rights gains in
popularity, the more it loses any conctete content, becoming a kind of universal stance of everyone
towards everything, a kind of energy that turns all human desires into rights. The world has become
man’s rights and everything in it has become a right: the desire for love the right to love, the desire for
rest the night to rest, the desire for fnendship the right to frendship, the desire to exceed the speed
limit the right to exceed the speed the limit, the desire for happiness the right to happiness, the desire
to publish a book the right to publish a book, the desire to shout in the street in the middle of the
night the right to shout in the street....

Milan Kundera, Immortality !

The Discrepancy between Human Rights Theory and Human

Rights Practice

For half a century, the world has lived with the Universal Declaration of Human Rights
(hereafter, UDHR), which the United Nations proclaimed a “common standard of
achievement” for all people and all nations. Today, there are a number of normative texts
setting out not only the fundamental rights that every individual ought to enjoy, but also,
and correlatively, the self-constraints that every state should adopt in order to guarantee
these rights.

Although the idea of human rights has come to occupy a dominant position in current

mternational political discourse, and “it is difficult to make any sense of international

! Kundera, Milan, 1991, Immortality, translated from the Czech by Peter Kussi, Quality Paperbacks Direct,
London.



relations without giving proper attention to human rights,”* the call to reject both the
UDHR and subsequent covenants as truly universal has been heard from different
countries and taken many forms in the aftermath of World War II.> What is more
important philosophically is that the question of human rights justification constantly
arises.” In recent decades, many critics of Western rationalism have argued that claims
concerning the universal validity of human rights are expressions of cultural imperialism or
masks for illegitimate forms of power. Moreover, any attempt to ground human rights in
“human nature,” “human reason,” “human agency,” or “divinely sanctioned spitituality”
has serious drawbacks and masquerades as universal when, in effect, it is propagating
“Western ethnocentrism.”” They are a “Western construction of limited applicability.”

The ethnocentric objection identifies human rights as specifically “Western” in origin or

substance, either because they purportedly reflect only a particular set of moral

philosophical ideas about the self and society originating from Western cultures’ or

2 Mervyn Frost, Constituting Human Rights: Global Civil Society and the Society of Democratic States (London:
Routledge, 2002), p 21.

? For instance, Michael Ignatieff lists three sources that are negatively critical of the promoted conceptions
of human rights universality: an Islamic resurgence negatively critical of human rights’ secular foundations;
an East Asia assertion that community is more appropriate for “Asian cultures” than is human rights
individualism; and a critique from Western academia that brings together a Marxist critique of rights with a
postmodern rejection of the Enlightenment project. See Michael Ignatieff, Human Rights as Politics and Idolatry
(Princeton, NJ: Princeton University Press, 2001).

41t is both a question of whether a universal set of rights is comceptually possible and philosophically justifiable,
and whether such a standard can be ghbally implemented. See Kirsten Hastrup, “Introduction,” in Kirsten
Hastrup (ed.), Human Rights on Common Grounds: The Quest for Universality (Kluwer Law international, 2001), p.1.
I divide this question into two separate categoties: the search for zhe universality of valkidity and the search for
the universality of applicability. In the first sense, the claim is that the idea of human rights is held to be vahd by
all human societies, or within all major cultural, philosophical, and religious traditions. Alternatively,
universality refers to the applicability of a given notm to / human beings everywhere. The two notions are
often employed interchangeably and are often mutually inclusive and mutually supportive. The universality of
validity can effectively support their universal applicability, and the universality of applicability can provide a
convincing account of their universal validity.

> Ann Cudd makes distinctions among four positions: (1) imperialism, which seeks to impose a universal
standard that merely serves the interests of the impenal power; (2) Missionaty work, whose function is to
change the deepest spiritual commitment of the subjects of the work; (3) Eurocentrism, which imposes its
aesthetic and cultural norms on others; and (4) humanism, which tties to help the opptessed find a path out
of their oppression. In what follows, my analysis of ethnocentrism identifies three initial categories, and I
propose an approach whose function is to help reach the ideal of humanism. See Ann Cudd, “Missionary
Politics,” 1n Hypatia, Vol. 20(2005), pp. 164-82.

% Adamantia Pollis and Peter Schwab, “Human Rights: A Western Construct with Limited Applicability,” in
Adamantia Pollis and Peter Schwab (eds.) Human Rights: Cultural and Ideological Perspectives New York: Praeger
Publishers Press, 1979).

7 Surely, the origin of an idea in one context—whether cultural, religious, or historical—does not entail the
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because they represent only the West’s faiths, interests, and provincial ways of thinking,
Behind this argument there is often the assumption that Westerners proposing universal
human rights are imposing a “West is best” perspective on the rest of the world.®

Crtics have stated that what we call “universal” human rights is, above all, an expression of
Western values developed in the West and derived from the Enlightenment. The idea of
human rights began in Europe and, then, spread to the American colonies and was
eventually enshrined in two documents: the American “Declaration of Independence” and
the French “Declaration of the Rights of Man and of the Citizen.” Thus, the idea of
human rights emerged within the context of particular social, economic, cultural, and
political conditions. Moreover, in its original Western form, the idea of human rights 1s
connected to the philosophical conception of the Western natural-law tradition.” It
emphasizes mainly the primacy of the individual as both the fundamental unit of concern
and the fundamental measure of value, a conception of rights as political “trumps” against
the demands of the state or the community. Therefore, the critics argue that to pursue
human rights is to be intolerant of both non-Western practices and non-Western forms of
life. The American Anthropological Association'” issued its well-known warning, authored

by Melville Herskovits:

The problem of drawing up a Declaration of Human Rights was relatively simple in the
eighteenth century, because it was not a matter of human rights, but of the right of men

assertion that it should never be adapted to another context. In other words, despite human rights’ having
their origins in the West, it does not follow that these rights therefore express Western values suitable and
applicable only to the West. Accordingly, whether the notions of human rights should be accepted or rejected
must depend on whether they are politically or culturally legitimate, not whether they originate from the West
or the East. It is clear that the “genetic fallacy” surteptitiously resides in this argument. See Xiaorong, Li,
“Asian Values” and the Universality of Human Rights, in Patrick Hayden (ed.), The Philosophy of Human Rights
(Paragon House Press, 2001), pp. 397-408.

8 See Alison Jaggar, ““Saving Amina’: Global Justice for Women and Intercultural Dialogue,” in Ezhics and
International Affairs, Vol 19(3)(2005), pp. 55-75.

’In chapter five, by examining the history of the Universal Declaration of Human Rights, 1 will argue that this
orthodox view is misleading when it identifies the principles and the practices of international human rights
with the rebirth of the Western natural-rights tradition. Also, all efforts to resolve the discrepancies between
human rights theory and human rights practice would be fruitless if the efforts originated from this
misguided premise.

' See American Anthropological Association, “Statement on Human Rights,” in American Anthropologist
(1947), pp. 539-543; reprinted in Morton E. Winston (ed.) The philosophy of Human Rights (Belmont:
Wadsworth, 1989), p. 116-120.



within the framework of the sanctions laid by a single society....

Today the problem is complicated by the fact that the Declaration must be of worldwide
applicability. It must embrace and recognize the validity of many different ways of
life.. .. Standards and values are relative to the culture from which they derive so that any
attempt to formulate postulates that grow out of beliefs or moral codes of one culture
must to that extent detract from the applicability of any Declaration of Human Rights
to mankind as a whole.... The Rights of Man in the Twentieth Century cannot be
circumscribed by the standards of any single culture, or be dictated by the aspirations of
any single people. Such a document will lead to frustration, not realization of the
personalities of vast members of human beings.!!

The other ethnocentric objection that identifies human rights as specifically “Western” is in
regard to the content; the particular specifications of international human rights are
Western in substance. For instance, Article 1 of the UDHR asserts that “All human beings
are born free and equal in dignity and rights.” Article 2 asserts that “Everyone is entitled to
all the rights and freedoms set forth in this Declaration, without distinction of any kind,
such as race, colot, sex, language, religion, political or other opinion, national or social
origin, property, birth, or other status,” and thus, Article 2 includes an assumption of the
fundamental equality of persons. Moreover, Article 16 refers to the family as the “natural”
unit in society and asserts that everyone is “entitled to equal rights as to marriage.” And
Article 18 asserts that evetyone “has the right to freedom of thought, conscience and
religion,” an idea that is profoundly incompatible with Islam. During the drafting process,
the Saudi delegation contended that the right to marriage and to the free choice of a
partner to establish a family is a direct challenge to the authorities in Islamic societies. The
list of enumerated rights functions either “to proclaim the supetiority of one civilization
over all others or to establish uniform standards for all the countries of the world.”'? On
the basis of the objections to Articles 16 and 18, the Saudi delegation refused to ratify the
Declaration.

Another reason for the charge of Western ethnocentrism is that the present system of

mternational human rights has cleatly evolved from Western cultural perspectives that were

I «Statement on Human Rights,” p. 539.

" Quoted from Michael Ignatieff, “The Attack on Human Rights” in Foreign _Affairs,
Novembet/December(2001), pp. 102-116.
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universalized through colonial hegemonic processes. Owing to colonial rule and foreign
domination, most African and Asian countries were unable to participate in the drafting or
the adoption of the UDHR. The UDHR was adopted by the 48-member United Nations
General Assembly, which can hardly be held as representative of the contemporary world
community.”” Even though most non-Western countries achieved formal independence and
were able to participate in the formulation of subsequent international human rights
documents, these counttries were deemed to be bound to the eatlier documents. In this
regard, the majority of non-Western countries were incorporated into the process that
determined international human rights standards. It is very difficult to see how the non-
Western countries’ representatives could have genuinely represented their countries’
respective traditions; indeed, it may have been unavoidable that these countries would
initially accept Western philosophical assumptions regarding nature, society, and the notion
of the good. Therefore, the standards articulated in international agreements and in various
declarations are merely Western values being imposed—in an imperialist fashion—on all
subjects."* However, if human rights are in fact tied to certain modern Western liberal
philosophical commitments that are not shared by the rest of the wotld, then the project
of universalizing the rights would entail both a commitment to the superiority of Western
ideas and a global imposition of the Western model of prompting social change. In this
regard, to advocate that human rights are universal is to claim a “parochial universalism,”

that is, “an attempt to put forward a universally valid theory of justice that draws only on

13 The General Assembly’s members consisted of Europeans and North Americans, six members from Asia
(China, India, Pakistan, Burma, the Philippines, and Siam), and nine Islamic nations (Afghanistan, Egypt, Iran,
Iraq, Pakistan, Saudi Arabia, Syria, Turkey, Yemen). Three member countries had large Buddhist populations:
Burma, China, and Siam. Four member countries were in Africa: Ethiopia, Liberia, Egypt, and South Africa.
Six of the European members belonged to the Communist bloc. See Johannes Morsink, The Universal
Declaration of Human Rights: Origins, Drafting, and Intent (University of Pennsylvania Press, 1999), pp. 28-34.

" We can find the same objections still hold against the subsequent covenants and the Vienna Declaration
and Programme of Action that, in 1993, was accepted by the second UN World Conference on Human
Rights, at whose forum 172 states and over 1,500 organizations from different countries were in attendance.
They repeated commitment to international human rights and confirmed the principles of universality and
indivisibility.
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the moral aspirations and political practices found in liberal Western societies.””” As long as
we fail to justify the universality of human rights, critics would not be unreasonable to
charge human rights as being either biased against non-Western cultures, or merely an
instrument of Western political neocolonialism. Unless we are able to explain to one
another why we think human rights are important, the world community will not be able to
summon the consistent support necessary to prevent human rights abuses. Thus, we may
consider ourselves to be living in an era where human rights are given paramount
importance; ironically, we also are living in an era of human rights abuses. The success of
human rights practices, indeed, “poses a problem for ethical reflections about them.”'¢
Accordingly, the central questions for this dissertation are thus: How, in the absence of an
uncontroversial source of moral guidance, can we make political and moral claims across cultural divides?
Is there a way of understanding what we mean about human rights that is consistent with pluralistic

institutions embedded in the divergent world cultures and yet that continues to reflect the universal

applicability of this way of understanding?

15 Daniel Bell, “The Limits of Liberal Justice,” in Political Theory 26(1998), pp. 557-582 at 568.1n empirical
terms, moreover, human rights scholars and advocates have long argued that since the 1945 UN charter and
the UDHR, there has been emerging a worldwide human rights regime designed to identify and protect a
growing number of basic human rights. States’ increasingly global legal commitments to protect human rights
indeed signal a fundamental shift in the structute of international society, and international human rights laws
initiate processes and dialogue whose function is to steer, through socialization, many abusive states toward
an embrace of better behavior. However, evidence shows that human rights language may not always
influence actual state behaviot in expected ways. For instance, the findings of Hafner-Burton and Tsutsui’s
study suggest that, for decades after abusive states’ ratification of human rights treaties, there was little or no
effect over time. For them, states often ratify human rights treaties as a matter of “window dressing,”
radically decoupling policy from practice and, at times, exacerbating human rights violations because the
percentage of states reported to repress human rights has grown over time. In this regard, human rights talk
1s simply “cheap talk” and human rights treaties are simply not designed to hold ratifying governments
accountable for their commitments. See Hafner-Burton, Emilie and Kiyoteru Tsutsui, “Justice Lost! The
Failure of International Human Rights Law to Matter Where Needed Most,” in Journal of Peace Research 44(4)
(2007), pp- 407-425, and Hafner-Burton, Emilie and Kiyoteru Tsutsui, “Human Rights Practices in a
Globalizing World: The Paradox of Empty Promises,” in American Journal of Sociology, 110(5)(2005), pp. 1373-
1411

16 Joseph Raz, “Human Rights without Foundations,” in Oxford Legal Studies Research Paper, No. 14(2007), p. 1.
Available at SSRN: h#p:/ [ papers.ssrn.com/ 5013/ papers.cfmiabstract_id=999874.

12


http://papers.ssrn.com/sol3lpapers

1.2 Rethinking Human Rights: Worldwide Acceptance and Two
Minimalisms

In order to avoid the charge of ethnocentrism and cultural imperialism, in recent years,
human rights theonsts have proposed different approaches to showing how human rights
really are acceptable across a wide range of cultures. For these theorists, if human rights
norms are no longer treated as exclusively and essentially arising from and supported by
Western traditions, then we should no longer view them as the sole property of the West.
Therefore, we need to take seriously the perspectives of non-Western cultures if human
rights are going to be appropriate as global normative standards for a multicultural wotld.
Seen in this light, the point at issue for human rights justification is whether or not—and if
yes, how—it is possible to affirm a “theory-thin” conception of human rights while
respecting the myriad tradition-specific ways of regulating social order or of promoting
human good. I call it “the minimalism approach” to human rights.

There are a number of attempts to justify the “minimalist,” or “thin,” conception of
human rights on the basis of premises that are least controversial, and there are also
attempts to demonstrate the non-ethnocentric character of human rights. We should begin
by acknowledging that the minimalist conception of human rights can be understood in
two separate ways: one way (justificatory minimalism) justifies human rights on the basis of
premises that, according to common belief, are least controversial and least metaphysical;
the other way (substantive minimalism) restricts the content and political application of
human rights.

I propose that there is no causal correlation between these two kinds of minimalism, that 1s,
substantive minimalism does not follow from justificatory minimalism, and »zce versa. After
all, there are many justificatory minimalists who attempt to make a much broader list of

rights, such as the UDHR, acceptable to the members of different cultures around the
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wortld;'"” and there are substantive minimalists who attempt to narrow the content of

human rights on the basis of a particular comprehensive doctrine.'

1.3 Justificatory Minimalisms: Multiple Foundations and De Facto
Overlapping Consensus

Among those justificatory minimalisms, some may look back to the process of the
UDHR’s Draft Committee and argue (1) that pragmatic consensus for the list of human
rights is sufficient to prove that, although we might agree on human rights norms, we
might agree to disagree on their philosophical or metaphysical foundation, and that (2) one
needs to refrain from searching for the underlying foundations of human rights because to
refrain from this activity is, in effect, the key to the achievement of a pragmatic consensus.
Others may simply adjust John Rawls’s notion of “overlapping consensus” for international
application in respect of human rights justification. For them, the Rawlsian concept of
overlapping consensus involves the idea that reasonable citizens of a modern democracy
can affirm the same political conceptions of justice though the citizens remain divided in
their comprehensive doctrines, and this idea can be applied to the universal validity of
human rights, even in the absence of full agreement on all other philosophical,
metaphysical, or religious doctrines.

Before proceeding, we should recognize that there are two meanings of “consensus” with
respect to human rights justification. The first is the consensus that concerns the content
and the meaning of international recognition for certain rights, namely, the consensus
about which rights deserve to be recognized as human rights. The other meaning concerns
the deeper consensus about the existence of proposed human rights per se, that is, why

these rights ought to be given recognition as human rights. The former meaning may rest

7 Joshua Cohen, “Minimalism About Human Rights: the Best We Can Hope For?,” in Journal of Political
Philosgphy 190(2004), pp. 190-213.

'8 See Maurice Cranston, “Are There Any Human Rights?” Daedalus 112(4) (1983), pp. 1-17; and John Finnis,
Natural Law and Natural Rights (Oxford: Clarendon Press, 1980)
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on the assertion that (1) a pragmatic consensus about human rights norms is sufficient and
should be the most we can hope for, and (2) we should eschew any discussion regarding
contestable metaphysical and epistemological doctrines. By contrast, the latter meaning
insists that (1) human rights will lose their very ability to stand in judgment of traditions if
the human rights are grounded merely on a pragmatic consensus regarding the content and
the nature of human rights norms. The latter meaning goes on to assert that, therefore, (2)
a consensus should rest on a solid, immutable justification— a foundation of foundations,
as it were. The consensus in human rights minimalism, discussed below, is mainly a

variation of the first meaning.

1.3.1. Pragmatic Agreement: Jacques Maritain and Plural Foundations

The justficatory minimalisms of the consensus-based approach suggest that we might
agree on human rights norms but that we might agree to disagree on their foundations.
Upon recognizing the wisdom of integrating reasonable pluralism into the modern world’s
common practices, we should abandon the traditional ideal of a philosophical justification
for human rights that derives the rights from a single authoritative source, and we should
allow divergent justifications for doing so. I call it the “plural-foundations thesis.”

Actually, the plural-foundations thesis can be found in the drafting process of the UDHR,
and undoubtedly it deeply reflects Jacques Maritain, a member on so-called Committee on
the Theoretical Bases of Human Rights established by UNESCO. During the drafting
process, some members argued whether it was possible to produce agreements about the
content of rights among people from different nations. Literally, for Maritain, an agreement
regarding the UDHR showed that people could agree on practical conclusions while
disagreeing on either a theoretical framework or a means for justifying those conclusions.
In light of the extensive variety of the world’s cultures and traditions, no deeper

15



metaphysical or philosophical agreement would be possible, so the drafters wisely chose to
eschew the use of contestable metaphysical language and appeals.19 Maritain remarked on
this very theme:

To understand this, it is only necessary to make the approprate distinction between

the rational justifications involved in the spiritual dynamism of philosophical doctrine

or religious faith [that is to say, in culture], and the practical conclusions which,

although justified in different ways by different persons, are principles of action with a

common ground of similatity for everyone. I am quite certain that my way of

justifying belief in the rights of man and the ideal of liberty, equality and fraternity is

the only way with a firm foundation in truth. This does not prevent me from being in

agreement on these practical convictions with people who are certain that their way of

justifying them, entirely different from mine or opposed to mine, in its theoretical

dynamism, is equally the only way founded upon truth.
Indeed, Maritain set out his philosophical foundation for human rights based on a version
of natural-law theory, and he understood that the proponents of other religions ot cultures
would not agree with his own natural-law theory, which was based on the Catholic
philosophy of St. Thomas Aquinas. However, he left the door open for discussion on

practical issues. As he put it,

In the domain of practical assertion...an agreement on a common declaration is possible
by means of an approach that is more pragmatic than theoretical, and by a collective effort
of comparing, recasting, and perfecting the drafts in order to make them acceptable to all
as points of practical convergence, regardless of the divergence in theoretical perspectives.?!

Accordingly, responding to general and widespread skepticism and surprise that so many
diverse perspectives could come to an agreement on human rights, Maritain argued that the
agreement was grounded upon the condition that “we agree about the rights but on
condition no one ask us why,” regarding the philosophical foundations of human rights.”
In this sense, human rights consensus is an agreement that 1s based on philosophical and
theological disagreements. Moreover, the human rights consensus at this level becomes, at

the same time, common ground for an ongoing argument or conversation about

1 Sumner Twiss, “History, Human Rights and Globalization,” in Journal of Religions Ethics 32(2004), pp. 139-
70.

20 Jacques Maritain, “Introduction,” in Human Rights: Comments and Interpretation, edited by UNESCO
(Westport, CT: Greenwood Press Publishers, 1949), pp. 10-12 at 11.

2 Jacques Mantain, Mar and The State (Chicago: University of Chicago Press, 1951), p. 79.
2 Jacques Maritain, “Introduction”, p. 9.
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justification among intetlocutors grounded respectively in various traditions. For Maritain,
this pragmatic agreement on practical norms of human rights was self-sufficient; anything
more would be, he deemed, supetfluous and impractical because the task of achieving a
deeper consensus about the underlying justification could not reasonably be expected to
succeed.”

Regarding the UNESCO discussion of and the UDHR drafting committee for human
rights, some scholars have shed light on the participants’ pragmatic understanding of the
relationship between consensus and justification;* as a result, divergent interpretations
have arisen.

For instance, Sumner Twiss,” a scholar in the field of comparative- religious ethics,
conceives the task of justification with respect to human rights as divided into two
“distinguishable levels.” One is intercultural pragmatic negotiation and agreement in the

international arena; and the other comprises “various forms of intra-cultural justifications

23 This view was also reflected by Richard McKeon, another member of the “Committee on the Theoretical

Bases of Human Rights.” As he simply put it, “... Agreement can doubtless be secured concerning the list of
human rights only if an ambiguity remains, both because of the absence of a uniform manner of
administering them and because of the absence of a single basic philosophy, but that ambiguity is the frame
within which men may move peacefully to a more uniform practice and to a universal understanding of
fundamental human rights.” Richard McKeon, “The Philosophic Bases and Material Circumstances of the
Rights of Man,” in UNESCO (ed.): Human Rights: Comments and Interpretations: (Columbia University Press,
1949), pp. 35-46 at 46.

% For example, see Charles Taylor, “Conditions of an Unforced Consensus on Human Rights” in East Asian
Challenge for Human Rights, in Joanne Bauer and Daniel A. Bell (eds) East Asian Challenge for Human Rights
(Cambndge, Cambridge University Press, 1999), pp. 124-44; Abdullahi Ahmed An-Na’im, “Toward a Cross-
cultural Approach,” in Abdullahi Ahmed An-Na‘im(ed) Human Rights in Cross-cultural Perspectives: A Quest for
Consensus, Philadelphia: University of Pennsylvania Press, 1992), pp. 19-43; Tore Lindholm, “Prospects for
Research on the Cultural Legitimacy of Human Rights: The Cases of Liberalism and Marxism” in Abdullahi
An-Na'im(ed), Human Rights in Cross-Cultural Perspectives: A Quest for Consensus. (Philadelphia: University of
Pennsylvania Press), pp. 387-426; Mary Ann Glendon, A World Made New: Eleanor Roosevelt and the Universal
Declaration of Human Rights (Random House, 2001); and Joshua Cohen, “Minimalism About Human Rights:
the Best We Can Hope Fot?,” in Journal of Political Philosophy 190(2004), pp. 190-213.

% See Sumner Twiss, “Comparative Ethics and International Human Rights Dialogues: A Pragmatic Inquiry”
m Lisa Sowle and James Childress (eds.), Christian Ethics: Problems and Prospects (Cleveland, Ohio: Pilgrim
Press,1996), pp. 357-378; Sumner Twiss, “A Constructive Framework for Discussing Confucianism and
Human Rights” in De Bary and Tu Weiming (eds.), Confucianism and Human Rights New York: Columbia
University Press, 1998),pp. 27-53; Sumner Twiss, “Moral Grounds and Plural Cultures,” in Journal of Religions
Ethies 26(2)( 1998), pp. 271-283; Sumner Twiss, “Religion and Human Rights: A Comparative Perspective” in
Sumner Twiss and Bruce Grelle (eds.), Explorations in Global Ethics: Comparative Religions Ethics and Inter-religions
Dialogne(Boulder, CO: Westview Press, 2001), pp. 155-175; and Sumner Twiss, “History, Human Rights and
Globalization,” in Journal of Religions Ethics 32(1)( 2004), pp. 39-70
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in more local arenas.”” For Twiss, the achievement of the international human rights
movement is the historical product of particular WWII-related ctises and of prospective
world circumstances: Auschwitz, Hiroshima, and the possibility of similar future events.
According to a common recognition of a particular historical situation, diverse peoples can
acknowledge their mutual respect for certain values embraced by a human rights
conception. The achievement is the product of diverse peoples’ recognition of a set of
values. In the face of pluralism, the members of the drafting committee of the UDHR
recognized that it 1s very difficult to find common ground for philosophical justification
and that they should proceed without benefit of either a comprehensive or an
uncontroversial theory of human rights. Following Maritain, Twiss argues that the UDHR
was reached through a pragmatic process of negotiation between different national and
cultural traditions, and that, in general, the success of the negotiation process of a human

rights drafting is achieved according to a two-level justification. As Twiss points out,

...human rights are justified at two distinguishable levels, the first represented by
intercultural consensus and negotiated public agreements in the international arena (a
form of pragmatic justification) and the other represented by diverse intra-cultural
justification, expressed in their own distinctive moral and philosophical idioms and
warranting (internally) their agreement to abide by and participate in the international
consensus.?’

In terms of the first level of justification, international justification depends on a practical
moral consensus that operates among diverse traditions and that accounts for the
importance of basic values encapsulated in the concept of human rights. Accordingly, the
idea of human rights represents not a philosophy about the nature of individual persons
but conditions perceived to be “necessary for personal (and social) development in diverse
societies and cultures.”” In the second level of justification, each tradition may justify the
consensus by appealing to the tradition’s own set of moral doctrines in culturally diverse

ways. Furthermore, this pragmatic process got underway after World War II and has

% Sumner Twiss, “History, Human Rights and Globalization,” p. 45.
77 Sumner Twiss, “Moral Grounds and Plural Cultures,” p. 273.
28 Tbid., 273
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continued up into the present, not only in drafting committees but also in the United
Nations’ adoption of subsequent covenants, conventions, and treaties. Therefore, human
rights are commonly justified by a “practical moral consensus” at the international level as
well as by distinct appeals to the “beliefs, norms, and ways of thinking contained within
particular philosophical or religious visions of the world.” Twiss points out that Karel
Vasak’s three-generations metaphor cleatly explicates the development of human rights as
expressions of a set of different cultures’ important expectations; and that the 1993 World
Conference on Human Rights assembled by the United Nations, reaffirmed and further
broadened all the standards contained in the UDHR. It is simplistic to claim that the
achievement of human rights constitutes Western cultural hegemony.

In this regard, the historical-pragmatic justificatory process appears to be more a process
than a destination. Human rights justification proceeds from what is held in common to an
evolution in and through the justificatory dialogue. What is held in common among
interlocutors in cross-cultural dialogue is both a commitment to the UDHR’s values and
call for human solidarity based on this “living document.” This historical-pragmatic
approach, Twiss claims, would not only accurately characterize the development of the
international human rights movement, but also construct a convincing justificatory

foundation for ongoing human rights discourse.”

1.3.2. De Facto Ovetrlapping Consensus and Justification of Human Rights

The core idea here—agreeing on basic principles, but not on a single set of reasons
underlying those principles—has been developed systematically by John Rawls in his idea

of an “overlapping consensus.” For Rawls, overlapping consensus indicates the idea that

% Sunmer Twiss, “Religion and Human Rights: A Comparative Perspective,” p.162.

% Twiss’s historical-pragmatic justification is a reasonable descriptive framework, but it needs to say more to
prove that the consensus is based on the right reasons rather than on a modus vivend:. In chapter five, I will
unfold a diffetent historical-pragmatic conception of human rights.
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the reasonable citizens of a democracy will affirm the same political conception of justice,
though they may remain divided in their comprehensive views. In this sense, the political
conception of justice is a free-standing idea—it remains accessible to and compatible with
multiple comprehensive doctrines, though is neither conceptually tied to nor logically
dependent upon any one of them. Rawls uses the metaphors of “embedding,” or
“inserting as a module,” to describe the various ways in which a political conception of

justice can correspond to any particular comprehensive doctrine. As Rawls puts it,

...from those who hold well-articulated, highly systematic, comprehensive doctrines, it is
from within such a doctrine (that is, starting from its basic assumptions) that these citizens
affirm the political conception of justice. The fundamental concepts, principles and
virtues of the political conception are theorems, as it were, of their comprehensive
views.3!

Some human rights theorists borrow the idea of an overlapping consensus from Rawls to
justify human rights and to make it possible for a wide range of peoples with very different
religious or philosophical commitments to support a core set of rights that the peoples
view as either grounded in, or at least not in conflict with, their own comprehensive belief
systo:rns.32

For instance, invoking the Rawlsian notion of overlapping consensus, Amy Gutmann
claims that human rights can be a matter of international agreement, even if a related
argument relies on plural foundations. That is, there can be agreement about human rights
even if the undetlying justifications are inconsistent or even incompatible. As she clearly

points out,

3 John Rawls, Justice as Fairness: Restatement, (ed) by Etin Kelly (Harvard University Press, 2001), p. 33.

32 See John Charvet, “The Possibility of a Cosmopolitan Ethical Order Based on the Idea of Universal
Human Rights,” in Millennium: Journal of International Studies, Vol 27(3)(1998), pp. 523-541; Jack Donnelly,
Universal Human Rights in Theory and Practice (Cornell University Press, 2003); Joseph Chan, “A Confucian
Perspective on Human Rights for Contemporary China,” in Joanne Bauer and Daniel A. Bell (eds) East Asian
Challenge for Human Rights (Cambridge, Cambnidge University Press, 1999), p. 212; Chatles Taylor, “Conditions
of an Unforced Consensus on Human Rights” in East Asian Challenge for Human Rights, in Joanne Bauer and
Daniel A. Bell (eds) East Asian Challenge for Human Rights (Cambridge, Cambridge University Press, 1999), pp.
124-44; Amy Gutmann, “Introduction,” mn Human Rights as Politics and ldolatry (Princeton University Press,
2001), pp. vi-xxvii; and Tore Lindholm, “Prospects for Research on the Cultural Legitimacy of Human
Rights: The Cases of Liberalism and Marxism,” in Abdullahi An-Na’'im(ed), Human Rights in Cross-Cultural
Perspectives: A Quest for Consensus. (Philadelphia: University of Pennsylvania Press), pp. 387-426.
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When international groups publicly respect a plurality of grounds, rather than insisting
on only one or no ground, human rights are publicly defended for a plurality of reasons
as a recognized part of what it means for a pluralistic world to support an international
human rights regime. If there are many reasonable grounds of human rights, rather than
just one (ot none), then there is a good reason for political morality to recommend that
official international documents eschew any assertion of “the” proper metaphysical
foundation of human rights. At the same time, there 1s also good reason for a human
rights regime to welcome a plurality of nonexclusive claims concerning the ways n
which human nghts can legitimately be grounded, in religious and secular claims of
various sorts.3

For Gutmann, reasonable pluralism means that no single grounding for human rnghts
would be acceptable to all. Provided that people can “converge” on an agreed set of rights,
they should accept the diversity of the supporting arguments.”

Likewise, Charles Taylor % contends that it is possible to search for alternative
underlying justifications that stand in contrast to the Western natural rights tradition
because different cultures have different “social imaginaries.” For Taylor, much of the
difference between Western societies and non-Western societies consists in different
embodied understandings and social imaginaries. They are the driving forces that have
brought about modernity. Because Western modernity is inseparable from a certain kind of
social imaginary, then different cultures with different embodied understanding and social
imaginaries will differ from one another in other important ways. Therefore, modernity is
not a monolith. While modernizing, a culture can find resources in its traditional culture to
take on modernist practices. That is, cultures creatively adapt by drawing on the cultural
resources of their traditions. Each culture’s adaptations would differ from every other
culture’s adaptations, and no non-Western culture would have to copy the West’s
adaptations if the non-Western culture could find adaptations that are “functionally

equivalent” to those of the West. Thus, different cultures come to modernity via different

3 Amy Gutmann, “Introduction,” p. xxiii.

34 Similarly, Joseph Chan encourages all cultutes to “justify human rights in their own terms and petspectives,
in the hope that an ‘overlapping consensus’ on their norms will emerge from “self-searching exercise and
common dialogue.” See Joseph Chan, “A Confucian Perspective on Human Rights for Contemporary China,”
p. 212.

3 See Charles Taylor, Modern Social Imaginaries (Duke University Press, 2004); “Modernity and the Rise of the
Public Sphere,” in Grethe. Peterson (ed), The Tanner Lectures on Human Values, (University of Utah Press, 1993);
and “Conditions of an Unforced Consensus on Human Rights” in Joanne Bauer and Daniel A Bell(eds) East
Asian Challenge for Human Rights (Cambridge, Cambridge University Press, 1999), pp. 124-44.
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routes and via different background understandings and may be able to develop functional
equivalents of modern institutions by creatively adapting their own traditions to existing
modernities: these adaptations do not have to be—and, indeed, will not be—identical to
one another across cultures.

This is a way of detaching the consensus on human nights #ors from that of the particular
legal forms and underlying justification. Taylor starts with the premise that “rights talk”
originated in Western culture. From this premise, Taylor suggests that we can determine
whether non-Western human-rights adaptations are functionally equivalent to Western
human-rights adaptations. To make this determination, we should (according to Taylor)
place a greater focus on functionally equivalent practices than on functionally equivalent zdeas.
On the other hand, it is supposed to accommodate diversity in human rights standards
through flexibility. Thus, much of the world will agree on human-rights standards not by
losing or denying cultural traditions but by creatively adapting cultural traditions to the
standards. Taylor anticipates that the agreement will concern not a precisely defined set of
Western standards but a loosely defined set of standards, otherwise known as “norms of
conduct.”

Like Maritain, Taylor believes that we can easily find a set of norms of conduct to
which all cultural traditions have already subscribed. For instance, he states that “we can
presumably find in all cultures condemnations of genocide, murder, torture, and slavery, as
well as of, say, disappearances and the shooting of innocent demonstrators.”** Therefore,
by using Rawls’s idea of “overlapping consensus,” Taylor contends that we can reach an
“unforced consensus” on these norms of conduct while disagreeing on the underlying
reasons and detaching human rights from its legal form. In this regard, he makes the

following remarks:

What would it mean to come to a genuine, unforced international consensus on human

3 Taylor, “Conditions of an Unforced Consensus on Human Rights,” p. 125.
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rights? I suppose it would be something like what John Rawls describes in his Political
Liberalism as an overlapping consensus. That is, different gtoups, countries, religious
communities, civilizations, while holding incompatible fundamental views on theology,
metaphysics, human nature, and so on, would come to agreement on certain norms that
ought to govern human behavior. Each would have its own way of justifying this from
out of its profound background conception. We would agree on the norms, while
disagreeing on why they were the right norms. And we would be content to live in this
consensus, undisturbed by the differences of profound undetlying belief.

For Taylor, philosophical justifications and legal mechanisms for human rights would have
to exist in each society, but they would not necessarily be uniform. These particular
justifications and mechanisms would build on the traditions of different societies.”

In contrast to Rawls, whose comprehensive docttine of overlapping consensus rests on a
politically liberal conception of justice, Charles Taylor provides concrete examples of
overlapping consensus that reflect traditions. A point in fact: Rawls integrates the idea of
human rights into The Law of Pesples by referring to the appreciable shift in post-WWII
international law, whereas Taylor makes a connection between human rights and modernity
and outlines the possibility of “alternative modermities” that can serve as alternative
foundations for a generally agreed-upon set of human rights. Exploring how an “unforced
consensus” on human rights might take root, Taylor argues that, without sacrificing their
traditions, non-Western thinkers have found alternative ways to justify human rights.
Human rights, in other wotds, may rest on foundations different from the foundations that

first secured these human rights.

37 Taylor creates different possible clues for general agreement about human-rights matters. If the agreement
is on certain norms of conduct, then the main task is to determine whether alternative legal forms or
alternative justifications would still be compatible with the consensus or the enforcement regarding norms of
conduct. That is, we may keep a norm of conduct, but allow for variations in the institutions and the
practices concerning law and law enforcement, or we may keep a legal form but allow for disagreement
regarding the justifications underlying the norms contained in the legal form. As he puts it, “Agreement on
norms, yes, but a profound sense of difference, of unfamiliarity, in the ideals, the notion of human excellence,
the rhetorcal tropes and reference points by which these norms become objects of deep commitment for us.
To the extent that we can only acknowledge agreement with people who share the whole package and are
moved by the same heroes, the consensus will either never come or must be forced.” Ibid., p. 136.
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1.4 Substantive Minimalisms: Empirical Universality and Thin
Morality

The substantive minimalism of the consensus-based approach suggests that the
rationale of human rights should be neutral among divergent cultures so that they
constitute the “lowest common denominator” or “thin morality” that can be found among
divergent cultures and ideologies. I call them both the empirical-universality model, and

thin-morality model.

1.4.1 Empirical Claims and Anthropological Universality

In drawing attention to the charge of ethnocentrism, some scholars try to construct
cross-cultural anthropological universals by searching for institutions, rules, or traditions
that can be linked to human rights, and affirm that a least common denominator can be
found among divergent cultures. Scholars can investigate normative concepts by asking
whether any moral norm operates within all cultures. In this context, people who promote
universal values assume that a particular value is present in every society or culture.
Accordingly, the general goal is the discovery of cross-cultural universals through empirical
research. In this manner, promoters of universal values attribute to human rights some sort
of objective existence. The values and, in particular, the rights are facts of the world to be
discovered. Because the idea of human rights is incompatible with many cultural values, the
scope of the least common denominator must be very limited.”® For instance, Alison
Renteln illustrates this approach by conducting an extended analysis of various cultures’
respective principles of retribution. In order to avoid ethnocentrism, she proposes that the
only acceptable human rights standards be those empitically shown to be universal cultural

ideas. She hopes to establish universality by finding “universals” in the empirical sense of

% See Alison Renteln, Insernational Human Rights: Universalism Versus Relativism. (Newbury Park, London, New
Delhi: Sage Publications,1990).
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their being ubiquitous. Renteln holds that although there is no philosophical basis for
asserting the moral primacy of human rights, it may turn out that there are empirical
regularities across the world’s moral cultures that permit us to argue that certain human
rights are respected by all cultures. There may be what she calls “homeomorphic”
equivalents to human rights in all moral cultures.” She argues that a principle of
proportional retribution is a plausible candidate for such a cross-cultural universal, and this
candidacy, she further argues, reflects a universal standard that prohibits such mass killings
as genocide. By contrast, Renteln would have us abandon other rights in the name of
cultural authenticity because anthropological research has discovered no cross-cultural

1deals buttressing these rights.

1.4.2. Thick and Thin Morality

The second way in which minimalism is substantive is its argument that the values
underlying human rights constitute the thin morality attributable to divergent cultures.
For example, by borrowing from Walzer’s metaphor of “thick” and “thin,” * Joseph
Chan claims that there are two views of human rights. The first view represents human
rights as a thin morality that is “a set of necessary minimum standards for everyone to
lead a life of dignity” and that “attempts to capture those elements in a morality that has
the greatest and broadest appeal to people at home and abroad.”* These elements often
take a negative, or prohibitory, form: for mstance, don’t kill, don’t torture, and don’t
abuse power. According to the second view, “human rights are not merely abstract moral

principles standing on their own,” but substantive 1ssues of “political morality” which are

% Alison Renteln, “International Human Rights: Universalism Versus Relativism,” p. 11.

40 Walzer suggests that a comparison of the world’s “thick” moral codes might yield a “thin” “set of
standards to which all societies can be held...such as rules against murder, deceit, torture, oppression and
tyranny” See Michael Walzer, Thick and Thin: Moral Argument at home and Abroad. (Notre Dame/ London,
University of Notre Dame Press, 1994).

4 Joseph Chan, “Thick and Thin Accounts of Human Rights: Lessons from the Asian Values Debate;” in
Michael Jacobsen and Ole Bruun Richmond (eds) , Human rights and Asian values : contesting national identities and
cultural representations in Asia (Surrey : Curzon,2000), pp.59-74.
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“embedded and elaborated in a society with a particular set of circumstances.”* From
this view, both the determination of the scope and the prioritization of human rights
requite a detailed analysis and a detailed evaluation of the thick political morality of the
particular societies. Chan follows Walzer in situating thick views in internal discourse
and thin views in international discourse. For Chan, a thin account of human rights is
useful for situations where outsiders condemn human rights violations in a particular
society and abroad to fight against human rights abuses by any government. “These
people bring to public attention the paradigm cases of human rights violations that have
occurred in that society, and condemn the government in minimal, universalistic human
rights terms.”* In this context, government-advanced particularistic counter-arguments
deserve little attention, as they are often just excuses for the governments’ human rights
violations. However, in another situation, a thick view of human rights is needed. They
would differ and argue among themselves, using “substantive arguments related to the
political morality and concrete circumstances of their own socit:ty.”45 Therefore, the thick
view may allow for cultural interpretations of human rights foundations, scope, and
ptiorities, and can culturally differ from one another.

The variation in thin morality rests on the premise that the content of human rights
should command “common assent” in all cultures. Accordingly, a human right is “a tool
kit” that individual agents must be free to use as they see fit within the broader frame of
cultural and religious beliefs they live by.* International human rights can be meaningful
only if they are limited because rights inflation tends to devalue the currency of human
rights in contemporary political discourse. This idea of human rights as a tool kit can end

up eroding the legitimacy of a defensible cote of rights. Michael Ignatieff states the logic

42 Ibid, p. 62.

# Ibid, pp. 61-63.

+ Ibid,, p. 63

4 Ibid., p. 63

% Michael Ignatieff, Human Rights as Politics and Idolatry,(ed) by Amy Gutmann (Princeton, Princeton
University Press, 2001), p. 57.
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of this position with clarity:

The universalist commitment implied by human rights can be compatible with a vanety
of ways of living only if the universalism implied is self-consciously minimalist. Human
rights can command #niversal assent only as a decidedly “thin” theory of what is right, a
definition of the minimal conditions for any kind of life at all.#

Here is the typology of the human rights minimalism approach

Type of justification  The first level of consensus The scope of human rights
Substantive Thin morality Limited set of “core” nghts
minimalism(1) (Ignatieff, Chan, Booth, Baxi*®)

Substantive Anthropological universality The least common denominator
minimalism(2) (Renteln, Vincent)

Justificatory Pragmatic agreement The UDHR

minimalism(1) (Maritain, McKeon, Twiss*)

Justificatory De facto overlapping consensus The UDHR

minimalism(2) (Donnelly, Lindholm3%)

7 Thid., 56

*8 See Michael Ignatieff, Human Rights as Politics and ldolatry, Joseph Chan, “Thick and Thin Accounts of
Human Rights: Lessons from the Asian Values Debate;” Ken Booth, “Three Tyrannies” in T. Dunne and N.
Wheeler (eds) Human Rights in Global Politics (Cambrdge: Cambridge University press, 1999), pp. 31-70; Ken
Booth, “Human Wrongs and International Relations,” in International Affairs. Vol(71)(1995) , pp. 103-126;
Upendra Baxi, “Voices of Suffeting, Fragmented Universality, and the Future of Human Rights,” in Burns. H.
Weston & Stephen P. Marks (eds), The Future of International Human Rights (Inc, Atdsley, NY, Transnational
Publishers, 1999), pp. 101-156; and John Vincent, Human Rights and International Relations (Cambndge
University Press, 1986).

49 Jacques Maritain, “Introduction,” in UNESCO (ed) Human Rights: Comments and Interpretations (Columbia
University Press, 1949), pp. 9-17; Jacques, Matitain, “On the Philosophy of Human Rights,” in UNESCO (ed)
Human Rights: Comments and Interpretations (Columbia University Press, 1949), pp. 72-77. Richard McKeon,
“The Philosophic Bases and Material Circumstances of the Rights of Man,” in UNESCO (ed): Human Rights:
Comments and Interpretations (Columbia University Press, 1949), pp. 35-46. Sumner Twiss, “Comparative Ethics
and International Human Rights Dialogues: A Pragmatic Inquiry” in Lisa Sowle and James Childress, (eds.)
Christian Ethics: Problems and Prospects (Cleveland, Ohio: Pilgrim Press, 1996), pp. 357-378; Sumner Twiss, “A
Constructive Framewotk for Discussing Confucianism and Human Rights” in De Bary and Tu Weiming
(eds.), Confucianism and Human Rights:pp.27-53; Sumner Twiss, “Moral Grounds and Plural Cultures,” in Joxrnal
of Religions Ethics 26(2)( 1998), pp.271-283; Sumner Twiss, “Religion and Human Rights: A Comparative
Perspective” in Sumner Twiss and Bruce Grelle eds: Explorations in Global Ethics: Comparative Religious Ethics and
Inter-religions Dialogue(Bouldet, CO: Westview Press, 2001), pp:155-175; and Sumner Twiss, “History, Human
Rights and Globalization,” in Journal of Religious Ethics 32(1)( 2004), pp.39-70.

%0 Doannelly, Jack, Universal Human Rights in Theory and Practice (Ithaca, London: Cornell, 2003). Tore Lindholm,
“Prospects for Research on the Cultural Legitimacy of Human Rights: The Case of Liberalism and
Marxism,” in Abdullahi An-Na’im (ed) Hwman Rights in Cross-Cultural Perspectives: A Quest for Consensus
(Philadelphia: University of Philadelphia University Press, 1992), pp.387-426.
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1.5 Consensus and Justification

Undoubtedly, the human rights minimalism approach has some important merits.
The approach (1) permits divergent traditions to justify human rights in their own terms,
(2) obtains widespread support for human rights from divergent cultures, and (3) can
shake off the charge of ethnocentrism because human rights minimalism assumes that
the principle of human rights is the neutral concern of all cultures and explicitly
identifies the Western type of justification as but one of many possible types of

justification.

However, the human rights minimalism approach cannot exhaustively justify human
rights. Although something like human rights may receive mention in sacred texts and
may acquire depth through religious ideas, the question of whether or not human rights

consensus 1s equivalent to human rights justification remains unanswered.

First of all, the minimalism approach implies either that competing human-rights
perspectives force philosophical justifications of human rights to be local or hold that
they are entirely unnecessary once a pragmatically negotiated consensus on human rights
can be established. However, making human rights justification contingent on pragmatic
agreements or on a de facto ovetlapping consensus of conventional moralities is an

insufficient foundation for human rights.

More specifically, making human rights justification contingent on only pragmatic
agreements is ultimately too shaky a foundation for human rights, because the consensus
may tepresent nothing more than “an accidental, selective, and temporary
convergence.”' There is no guarantee that the involved parties accept the principles for

the right reason (the reason wherein all participants believe that they can accept the

5! David Little, “Rethinking Human Rights: A Review Essay on Religion, Relativism and Other Matters,” in
Journal of Religions Ethics 27(1999), pp. 151177 at 160.

28



principles as reasonable and fair). Furthermore, this argument, which equates consensus
with justification, is an inaccurate description of our moral mtuition. The fact that
several different religious or philosophical positions converge in supporting a given
behavioral prescription does not verify anything about rightness or wrongness, since
consensus cannot determine moral standards but simply recognizes it. For instance, we
recognize that “torture” or “genocide” violates human rights not because there is a
global consensus regarding one or the other issue, but because we acknowledge the

nature and the consequences of torture as wrong per se. As David Little contends,

...the fact that several different religious or philosophical positions converge in
supporting...a prohibition on extra-judicial killing...does not prove anything about the
rightness or wrongness of that prescription.... In order to move from “the zs to the
ought,” an additional argument would have to be supplied showing in what way shared
beliefs are justified beliefs.>

Thus, it is not convincing to suggest that any resolution to the issue of whether genocide is
morally wrong or not depends on an international consensus, because this suggestion
simply puts the cart before the horse.*® It is not a fact that Christians, Muslims, Buddhists,
and secular humanists recognize torture to be a violation of human rights. Each of these
belief systems has unique reasons underlying its assertion that torture is wrong.>* It is one
thing to defend a conception of human rights by arguing that it should be the object of a
global consensus; it is another thing to say that a global consensus constitutes the
authoritative account of human rights. The assertion that a global consensus justifies the
rightness of a set of human rights indeed requires additional argumentation. If we suppose
that movement toward a stronger consensus on human rights is desirable, we need to
explain why human rights should become a more truly common morality. Unless we

provide the reasons on which the consensus is based, we will not know whether it is a

%2 1bid., p.159.

3 Ibid., p. 157, 171. David Little contends, “It is unconvincing...to suggest that one must first consult an
existing consensus, including an international consensus (however ‘overlapping’ it may be) in order to
determine whether violations of the prohibitions against massacre are morally wrong or not!”

5 In chapter five, I will propose an alternative to the grounding of human rights in the moral intuition of fear.
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genuinely moral consensus or merely the result of lucky circumstances, or a modus vivends,
that is, a consensus that would likely evaporate if the circumstances and the interests of the

parties were to change.

1.6 Misappropriation of Overlapping Consensus

Some scholars misappropriate the Rawlsian overlapping consensus for the purpose of
human rights justificaion when they view human rights as fixed points located at the e
facto intersection of conventional moralities.”

More specifically, it appears that this approach argues that human rights are acceptable
because all specific human rights norms derive from conventional moralities.>® For instance,
some proponents of this approach may argue that all specific human rights can be derived
from a mother notion, to wit, the idea of human dignity, and that this mother notion can
be accepted in all cultures. Or as Taylor has claimed, we can easily find norms of conduct
among all cultures—norms such as a condemnation of genocide, slavery, or torture.
Because the mother notion of these norms of conduct is universal, there can be no
objection to the universal application of the related specific rights. Thus, the task of
justification is to find a set of core moral principles that all cultures have already recognized.
However, I argue that the assumptions in this approach are disputable.

First of all, in chapter two, I will argue that Rawls never claims that the political
conception of justice will be compatible with or acceptable to all comprehensive doctrines.
And 1 will argue that his works neither constitute nor reflect a search for de facto
overlapping consensuses among divergent cultures or conventional moralities. Put in

another way, my argument is that Rawls’s works are not about basing principles of justice

% Joshua Cohen, “Minimalism About Human Rights: the Best We Can Hope For?” p. 200.

56 Eva Brems, “Reconciling Universality and Diversity in International Human Rights Law,” in Andras
Sajo(ed) Human Rights with Modesty: The Problem of Universalism (Martinus Nijhoff Publishers. Leiden/Boston,
2004), pp. 213-230 at 215.
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primarily on their compatibility with all reasonable comprehensive doctrines; rather, the
works present a framework in which principles of justice exhibit stability in the context of
reasonable pluralism and in which people holding comprehensive doctrines “view the
political conception of justice as derived from, or congruent with, or at least not in conflict
with, their other values.””’ For Rawls, a political conception of justice would be “political in
the wrong way” if it were to first examine “particular comprehensive doctrines presently
existing in society and then tailor itself to win their :1llegiar1ce.”58 Motreovet, scholars would
dismiss an important fact if they argued that, for Rawls, any predication of an “ovetlapping
consensus” on basic principles of justice is limited to contexts in which hiberal democratic

ideals are already held in common currency. As Rawls puts it,

What justifies a conception of justice is not its being true to an order antecedent to and
given to us, but its congruence with our deeper understanding of ourselves and our
aspirations, and our realization that, given our history and the traditions embedded in
our public life, it is the most reasonable docttine for us.>

Furthermore, there is a kind of slipperiness in the move from this mother notion or
from norms of conduct to the idea of human rights, and this argument misconceives the
relation between values and rights.*’ Scholars have yet to examine whether or not the
consensus that exists on the general level of the mother notion also exists on the more
specific level of human rights. Most cultures in the past have systematically used torture
and slavery, including European societies. Also, many cultures have widely practiced
genocide against powetless peoples. In other words, one needs to present a more rigorous
justification for the assertion that a substantive connection exists between such a mother
notion and the idea of human rights. Even if there 1s a consensus on the general level of
the mother notion, meanings differ from one another across cultures: the idea of human

dignity means one thing in liberal society and can mean something very different in some

57 John Rawls, Political Liberalism, p. 11.
58 Ibid., p. 10.

» John Rawls, 1980, “Kantian Constructivism in Moral Theory,” in Journal of Philesophy (77)(1980), pp. 515-72
at 519.
60 Joseph Raz, “ Human Rights Without Foundations,” p. 4.
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other type of society.” This point of different meanings is critical: for example, a society
that identifies a functionally equivalent human rights instrument on the basis of creative
adaptation lends credence to the argument that the idea of human rights is superfluous.
Hence, even if people respect the value of human dignity, their definitions of ‘human
dignity’ may greatly differ from one another—to such an extent that some people could
argue persuasively that a given definition of ‘human rights’ undermines respect for the
value of human dignity.” Besides, because different societies are differently constituted and
entertain different conceptions of what is good, societies need to interpret and implement
this mother notion or these norms of conduct according to the societies’ respective ways of
life. This interpret-and-implement issue raises two difficult questions: How we can ensure
that they do not interpret this mother notion or these norms of conduct out of existence?
And with what degree of flexibility should a society be able to interpret and implement it? I
argue that both to affirm a core notion of human rights and to render the core notion
manifest from context to context constitute a more complicated enterprise than the
consensus-based advocates initially envisioned. In this regard, grounding human rights on a
people’s or peoples’ acceptance of conventional moralities would place human rights
justification on a theoretically and a practically precarious footing. To ground a doctrine of
human rights only on the endorsement of conventional moralities is to undermine the
doctrine’s very ability to stand in judgment of the conventional moralities in question.”

Charles Beitz has clearly critiqued this point:

Human rights are supposed to be universal in the sense that they apply to or may be

1 T am indebted to professor john Charvet for pointing out the fallacy undetlying this predication of human
rights on either a mother notion or norms of conduct.

62 Eva Brems, “Reconciling Universality and Diversity in International Human Rights Law,” p. 215.

6 Kwame Anthony Appiah also points out, “It is not to say that the legitimizing foundation of human rights
1s the consent of a majornty of our species.... I don’t think this i1s a coherent idea because our most
fundamental rights restrain majorities, and their consent to the system that embodies those restraints does not
entail their consent to the rights themselves—otherwise there would be no need of them” See Kwame
Anthony Appiah, “Grounding Human Rights,” in Human Rights As Politics and 1dolatry by Michael Ignatieff
with commentaries by K. Anthony Appiah, David Hollinger, Thomas W. Laqueur, and Diane F Orentlicher,
edited by Amy Gutmann. (Princeton: Princeton University Press, 2001), pp. 101-116.
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claimed by everyone. To hold, also, that a substantive doctrine of human rights should
be consistent with the moral beliefs and values found among the world’s conventional
moralities is to say something both more and different, potentially subversive, of the
doctrine’s critical aims.6*

1.7 Empirical and Normative Universality

To prove that an idea is empirically cross-cultural is to prove only empirical
universality, not normative universality. In other words, a convincing demonstration that
there is an empirical consensus on the rightness of a set of human rights cannot, itself,
ground our belief in this rightness, and it is arguable that the relationship between
normative validity and consensus should be reversed. In order to move from “the 7s to the
ought,” we need an additional compelling argument, of which there are two likely candidates:
either prove that the idea of human rights evolved under special conditions granting it
universal moral validity or present an independent reason proving that the empirically
universal rights have prescriptive value. Therefore, rather than question whether or not a
given set of human rights is present in each of the world’s conventional moralities, we
should question whether or not we can rigorously explain why a cultural tradition should
suppott a given set of human rights and why those human rights might sometimes
legitimately challenge the cultural tradition’s principles®”. It seems that the human rights
minimalism approach can neither rigorously answer this two-fold question nor sufficiently

execute the task of justification.

1.8 Justification and Legitimacy: Three Perspectives

In contrast to the human rights minimalism approach mentioned above, in this

dissertation I will explore three of the most compelling attempts made in contemporary

% Charles Beitz, “Human Rights as a Common Concetn,” in_American Political Science Review, (95)(2001), pp.
269-282 at 274. See also Peter Jones, “Human Rights and Diverse Cultures: Continuity or Discontinuity?,” in
Simon Caney and Peter Jones, (eds.), Human Rights and Global Diversity. (London: Frank Cass, 2001), pp. 27-50.
%5 Peter Jones, “Human Rights and Diverse Cultures,” p.36.

33



political thought to justify basic human rights. These attempts are to be found in the
wotks of John Rawls, Martha Nussbaum, and Abdullah An-Na’im. Each of these
attempts demonstrates the potential for addressing the tension between universal
applicability of human rights and cultural diversity. The three approaches central to this
study view human rights in legal and political terms and share a common aim in going
beyond the natural rights tradition. Moreover, the three approaches argue that pragmatic
consensus cannot satisfactorily realize the task of justification regarding the first level of
human rights justification.

In chapter two, I will deal with the task of human rights justification from John
Rawls’s The Law of Peoples. In ordet to avoid the charge that his scheme is “peculiarly liberal
ot social to the Western tradition” or “politically parochial,” Rawls proposes an entirely
different grounding for human rights and insists that, after examining the actual role that
human rights play in international affairs, we should justify and define any relevant
stipulations accordingly. Starting from his political constructivism and harnessing his idea
of public reason, Rawls situates his human rights doctrine within his idea of reasonableness
(decency), which can function as a standard of legitimacy for international society.
Moreover, Rawls argues that a human rights doctrine should be part of an international
consensus, and he bases this part-whole organization on the international context’s
requirements of public reason, which give human rights a freestanding justification that
privileges neither any particular comprehensive moral doctrine nor any philosophical
conception of human nature. For Rawls, his scheme can eliminate the charge of
ethnocentrism and can secure a consensus acceptable to culturally diverse parties seeking
reasonable and mutually acceptable terms.

In chapter three, I will consider Martha Nussbaum’s capabilities approach to human
rights justification. Unlike Rawls’s justificatory strategy, whose function is to ground

human rights on a defined standard of justice, which every society must achieve if it is to
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be minimally just, Nussbaum’s capabilities approach takes up an essentialist account of
human nature to ground human rights on the notion that all human beings are alike, and
argues that we can reach a shared consensus that arises from among different
comprehensive doctrines and that reflects on what is common to all human beings.
Nussbaum’s approach is similar to Rawls’s approach in that, rather than rest on any
metaphysical conception, Nussbaum’s idea of shared consensus represents a type of
political liberalism akin to that outlined by Rawls. Commonalities among human beings
can constitute a standard of evaluation claiming validity across cultures and, indeed,
constitute an alternative to the language of human rights that refers to people’s basic
entitlements. Responding to the accusation that human rights language 1s “Western
output,” Nussbaum proposes that the idea of human capability can take the place of
human rights language because the idea of human capability is both independent of any
cultural tradition and able to facilitate evaluations of possible human rights violations.
Nussbaum’s capabilities approach is worthy of consideration for its sensitivity to cultural
traditions and its avoidance of metaphysical doctrines. Moreover, as we know, the
capabilities approach is not simply a topic bandied about in ivory towers, but a tool
widely used by the United Nations Development Program’s Human Development
Project. We should examine whether her account can provide a better solution than other
schemes can and whether the language of capabilities has practical effects that are
supetior to those of human rights discourse.

In chapter four, I will analyze the cross-cultural dialogue approach of Muslim
scholar Abdullah Ahmed An-Na’im. As we know, there is a prolonged debate regarding
the relationships between human rights principles and religion. Some participants in this
debate may argue that any religion is essentially incompatible with the principles of
human rights because the idea of human rights is a secular one. Specifically, freedoms

articulated in the UDHR are blasphemous from widely held perspectives of Islam.
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However, An-Na’im emphasizes that Muslims can affirm human rights if they are in
conformity with Islamic criteria. For him, if international human rights that win
considerable support in non-Western countries can gain a global consensus, then the
rights merit cultural legitimacy within each cultural context. Islamic societies, where
religious beliefs strongly influence general beliefs and general behaviors, can accept the
universality of human rights if the societies conclude that the rights are consistent with
the prevailing religious beliefs. Accordingly, An-Na’im offets a hermeneutic method for
the radical reform of Islamic tenets—a method that, he argues, would enable Muslms to
retain their cultural authenticity while consistently adhering to international human rights
standards. Moreover, he proposes a cross-cultural dialogue to improve diverse societies’
mutual understanding and appreciation of different human-rights justifications. An-
N2’im’s scheme is a “sectarian” approach to human rights and, thus, does not fit within
any type of minimalism, and his scheme differs from minimalist schemes that apply the
idea of overlapping consensus to human-rights justification; nevertheless, Rawls
characterized An-Na’im’s work as a “perfect example of overlapping consensus.” We
would do well to examine the differences between An-Na’im’s justificatory strategy and
other consensus-based approaches. Moreover, if Rawls’s and Nussbaum’s human-rights
schemes are to prove convincing to non-liberal societies, we should try to understand the

justification and the content of non-liberal societies’ relevant schemes.

1.9 Toward a Non-ideal Theory of Human Rights

Although the three approaches central to this study successfully dispose of several
predicaments confronted by most conventional human-rights theories, in the current
study, I critically examine the relationship between each of these approaches and efforts
to ground human rights; moreover, I undertake the construction of a new historical-

practical human rights scheme. I will argue that international human rights as a

36



historically formed international practice that emerged in response to the post WWI
horrots.

My scheme draws on these three approaches and also reflects the considerable
influence of Judith Shklar’s liberalism of fear and Itis Young’s critical theory. It should be
noted that I offer my own account of human rights justification. Because human rights
discourse takes place under politically charged conditions, which are to say the very least-
non-ideal circumstances rather than an “ideal” discursive situation, my scheme addresses
scenarios in which theory-making practices take place under non-ideal conditions. In
this regard, Jonathan Wolff clearly states that “ideal thinkers who want to have some
impact on reality should pay more attention to issues of transition.”®” Considering in this
light, I will provide a non-ideal theory of human rights that can bring us closer to
realizing human rights ideals.

My own approach contains three important characteristics: (1) It starts from concrete

> 68

situations rather than “by way of abstraction” ™ and, in this regard, follows Iris Young’s

critical theory.69 Neither abstracting from any particularity nor imposing abstractions on

%1n.4 Theory of Justice, Rawls makes an important distinction between ideal theory and non-ideal theory. Ideal
theory 1s the project of determining the nature and the aims of the “perfectly just” “well-ordered” society in
which “everyone is presumed to act justly and to do his part in upholding just institutions”. Accordingly, the
aim of ideal theory is to wotk out the principles of justice that should be met before we would consider a
certain society just. It specifies a number of conditions that have to be met before we can rightly consider a
certain state of affairs to be just. See John Rawls, A Theory of Justice (Harvard University Press, 1999), p. 8,
16,110. However, the ideal theory does not necessarily tell us anything about the route to take to reach the
petfect just society. Thus, I will provide a non-ideal theory that identifies the theoretical foundations that, if
accepted, can move us closer to the ideals of society.

57 Jonathan Wolff, “Fairness, Respect and Egalitarian Ethos,” in Philosophy and Public Affairs (27)(1998), pp.97-
122 at 113. Also, see Michael Phillips, “Reflections on the Transition from Ideal to Non-Ideal Theory,” in
Nous, 19(4)(1985), pp. 551-570; Amartya Sen, “What Do We Want from a Theory of Justice” in Journal of
Philosophy, 103(5)(20006), pp. 215- 38; Charles Mills, “Ideal Theory as Ideology,” in Hypatia, 20(3)(2005),
pp.165-184; and Ingnid Robeyns, 2007, “Ideal Theory in Theory and Practice)” paper presented at the ECPR joint
session on “Social Justice: Ideal Theory, Non-Ideal Circumstances,” Helsinki, May 2007.

%8 Rawls argues that abstraction is “a way of continuing public discussion when shared understandings of
lesser generality have broken down. We should be prepared to find that the deeper the conflict, the higher the
level of abstraction to which we must ascend to get a clear and uncluttered view of its roots.” See John Rawls,
Political 1 sberalism, p. 46.

% In contrast to Rawls’s methodology, Iris Young uses a method that is explicitly non-ideal and directly focus
on what 1s actually valued by people who are struggling in unjust situations. See Iris Young, “Toward a
Critical Theory of Justice,” in Socia/ Theory and Practice, Vol. 7(3)(1981), pp. 279- 302; Justice and the Politics of
Difference (Princeton: Princeton University, 1990), Introduction, and Chapter 4; Inclusion and Democracy (Oxford
University Press, 2000), p.14.
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practical human-rights agreements, I promote the type of agreement that people make in
concrete, particular situations. (2) Moreover, like Rawls, I argue that the idea of human
rights is politically legitimate in a context of pluralism. However, in contrast to this
study’s three central approaches, in which shared understandings of the reasonableness
of claims make a consensus possible, my project does not base consensus on
assumptions we already share because such assumptions are unlikely to exist in a non-
ideal context. The political legitimacy of human rights in my scheme 1s based on the
norm of dissent in the context of deptivation and domination. I will present a theory of
human rights that enables us to notice, assess, and address all of these rights violations.
(3) Like Nussbaum and An-Na’im, I argue that we should take seriously the perspective
of non-Western cultures if human rights are going to be appropmate as global normative
standards. I also defend the assertion that the best test of the legitimacy of human rights
norms is dialogue that represents multiple needs, interests, and perspectives. However, in
contrast to Nussbaum and An-Na’im, the cross-cultural dialogue in my scheme rests on
the voices of victimized and powetless people. I hope that this bottom-up approach will
enable my scheme to avoid the problem of generality and will reveal multiple routes on
which debating parties can reach agreement regarding universal human rights. I believe
that my approach is descriptively more suitable to the moral reality of universal human
rights than are other approaches and presents a normative grounding of human rights

that is more compelling than the corresponding groundings of other approaches.
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Chapter Two

John Rawls on Human Rights

Political philosophers have long been aware that there is a kind of paradox at the very heart of
liberalism. The paradox emerges most starkly if you imagine someone trying to argue in favor of
instituting liberal policies in a nation whose culture and beliefs are not liberal. Anyone who wanted to
argue that liberal policies should be instituted in such a society would face an intractable problem, for
it is an essential tenet of liberalism that political policies should be acceptable in the eyes of the people
who ate governed by them. If liberalism is the doctrine that you cannot push people around in the
name of what you think is right, then liberals themselves are committed to the view that zbey can’t push
people around in the name of the doctrine that you can’t push people around in the name of what you
think is right. To put the point more simply, we cannot tyrannize over others in the name of liberalism
and still be consistent liberals.

Christine Korsgaard, Realism and Constructivism in Twentieth-century Moral Philosophy'

Introduction

As we know, John Rawls developed a theory of justice that applies to domestic society
and that has profoundly transformed the terrain of modern debates about justice since the
1970s. This theory is characterized by two principles of justice that require both respecting
cwvil and political rights and limiting inequalities in the distribution of resources. Though
Rawls presented a preliminary sketch about international justice in .4 Theory of Justice,? many
advocates of his approach argued that his conception of justice could apply, at the global
level, to managing the relations among individuals, states, international organizations, and
so forth—provided that the world is a system of social cooperation in which the
transnational economy and various institutions affect the fates of individuals everywhere.’
It seemed that the two principles of justice could aptly apply to this “global basic structure”

in which the representatives of persons in the global original position would choose

! Christine Korsgaard, “Realism and Constructivism in Twentieth-century Moral Philosophy,” in Journal of
Philosophical Research (2003), pp. 99-122.

2See A Theory of Justice, sec. 58, pp. 331-335.

® For instance, see Charles Beitz, Political Theory and International Relations (Princeton University Press, 1979);
and Thomas Pogge, Realizing Rawls (Cornell University Press, 1989).
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principles as citizens would at the domestic level. However, Rawls disagreed that his theory
should apply globally in this way. In his The Law of Peoples,* he defends a more restrictive
theory of international justice that requires respect for a minimal set of human rights but
that requires neither constitutional democracy nor limits on socioeconomic inequality.
Moreover, regarding such a minimal set of human rights, the scope and the content of his
“human rights proper” 1s very limited and less expansive than the current international
human rights convention initiated by the United Nations.

Many admirers of Rawls’s work on liberalism and social justice reject the conception
of human rights that he presents in The Iaw of Pegples, and charge that (1) Rawls affirms a
set of basic human rights without specifying their grounds, that (2) thete is a
methodological inconsistency” in his conception of domestic justice, and that (3) his human
rights scheme is too thin to reflect either the achievements or the substance of the politics

pursued by many human rights movements in the aftermath of WWIL® These critics go on

*1 will use the following abbreviations in referting to Rawls’s other writings: “Political Liberalism,” 1996,
hereafter PL; “Justice as Fairness: A Restatement,” 2001, hereafter JAFR, “The Idea of Public Reason
Revisited,” 1999, hereafter TIPRR.

5> See Simone Caney, 2002, “Cosmopolitanism and the Law of Peoples,” in Journal of Polkitical Philosophy 10, pp.
95-123; and Thomas Pogge, 2006, “Do Rawls’s Two Theories of Justice Fit Together?” in David Reidy and
Rex Martin (eds) Rawlss Law of Peoples: A Realistic Utgpia?, pp. 206-225.

¢ For the critique of the 1993 article as published in The Oxford Amnesty Lectures see Darrel Moellendotf,
“Constructing the Law of Peoples,” in Pacific Philosophical Quarterty, (77)(1996), pp.132-154; Chris Naticchia,
“Human Rights, Liberalism and Rawls’s Law of Peoples, in Socia/ Theory and Practice (24)(1998), pp. 345-374;
Thomas McCarthy, “On the Idea of a Reasonable Law of Peoples” in James Bohman and Mattias Lutz-
Bachmann(eds.), Perpetual Peace: Essays on Kant’s Cosmopolitan 1deal (The MIT Press, 1997), pp. 201-217; Peter
Jones, “International Human Rights: Philosophical or Political,” in Simon Caney, David George and Peter
Jones(eds) National! Rights, International Obligations (Westview Press, 1996), pp.183-204; Thomas Pogge, , “An
Egalitarian Law of Peoples,” Philosophy and Public Affairs, 23(3)(1994), pp. 195-224; Allen Buchanan, “ Justice,
Legitimacy, and Human Rights, in Victoria Wolf &, Clatk Davion (eds.), The Idea of a Political L iberalism. Essays
on Rawls (Rowman & Litttlefield Publishers Inc, 2000), pp.73-89; Kok-Chor Tan, “Liberal Toleration in
Rawls’s Law of Peoples,” in Ethics, (108)(1998), pp. 276-295; Fernando Teson, “ The Rawlsian Theory of
International Law;” in Ethics and International Affairs (9)(1995), pp.79-99. For the critique of 1999 book version,
see, Chatles Beitz, “Rawls’s Law of Peoples,” Ezhics, v. 110(4)(2000), pp. 669-696, and “Human Rights as
Common Concetns,” American Political Science Review, v. 95(2)(2001), pp.269-282; Allen Buchanan, “Rawls’s
Law of Peoples: Rules for a Vanishing Westphalian World,” Ezbécs, v. 110(4)(2000), pp. 697-721; Simon Caney,
“ Cosmopolitanism and the Law of Peoples” in Journal of Political Philosophy (9)(2001), pp.1-29; Andrew Kuper,
“Rawlsian Global Justice: Beyond the Law of Peoples to a Cosmopolitan Law of Persons,” Poktical Theory, v.
28(5)(2000), pp. 640-674; John Tasioulas, “From Utopia to Kazanistan: John Rawls and the Law of Peoples,
in Oxford Journal of Legal Studies (22)(2002), pp. 367-396; Thomas Pogge, “The International Significance of
Human Rights,” Journal of Ethics, v. 4(1)(2000), pp. 45-69; and “Critical Studies”: Rawls on International
Justice” The philosophical Quarterly v51(2002), pp. 246-253; Kok-Chor Tan, Tokration, Diversity and Global Justice
(Penn State University Press, 2000), esp. ch. 4; and “Crtical Notice: John Rawls’s The Law of Peoples”
Canadian Journal of Philesophy (31)(2001), pp.113-132; Cecile Fabre and Daivd Miller, “Justice and Culture: A
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to argue that The Law of Peoples 1s, thus, a disappointing concession to cultural relativism and
that the work’s set of propositions “inflicts a serious blow to human rights activism by
weakening the grounds on which nations can press each other.”” They argue that it is
methodologically inconsistent with his conception of domestic justice. If his methodology
had been consistent, then (1) Rawls would have developed a cosmopolitan conception
requiring the redistribution of wealth and regulation of the global economy, and (2) a
cosmopolitan conception requiring the recognition of a human right to democratic
government. For Rawls, however, The Law of Peoples as a “realistic utopia” sufficiently
expresses liberal toleration as the basic principle of international cooperation, and his
theory of human rights is neither distinctive of Western political tradition nor prejudicial to
other cultures, and can be the basis of a consensus among different cultures. Starting from
his political constructivism and harnessing his idea of public reason, the human rights
doctrine fits within his idea of reasonableness (decency) as a standard of legitimacy for
international society. Therefore, the restrictions on both the content of human rights and
the principle of international justice are determined. Moreover, because the human rights

doctrine 1s part of an international consensus organized by the requirements of public

Review of Rawls, Sen, Nussbaum and O’Neill in Po/itical Studies Review (1)(2003), pp. 4-17; Mathra Nussbaum,
“Women and The Law of Peoples” Politics, Philosophy and Economics (1)(2002), pp. 283-307; Henry Shue,
“Rawls and the Outlaws” Politics, Philosophy and Economics, (1)(2002), pp. 307-323; Amartya Sen, “Justice across
Borders” in Ciaran Cronin and Pablo De Greiff(eds) Ghobal justice and Transnational Politics (The MIT Press,
2002), pp. 37-52. For favourable view, see Chris Brown, “The Construction of a “Realist Utopia:” John Rawls
and International Political Theory,” in Review of International Studes, (28)(2002), pp.5-21; Leif Wenar,
“Constructivism and Global Economic Justice” in Metaphilosophy (32)(1)(2001), pp 79-94; and “The
Legitimacy of Peoples” in Ciaran Cronin and Pablo De Greiff(eds), Ghbal justice and Transnational Politics (The
MIT Press, 2002), pp.53-76; “Why Rawls Is Not a Cosmopolitan Egalitarian” in David Reidy and Rex Martin
(eds), Rawlss Law of Peoples: A Realistic Utopia? (Blackwell Publishing, 2006), pp. 95-113; Alyssa Bernstein,
“Democratization as an Aim of Intervention: Rawls’s Law of Peoples on Just War, Human Rights, and
Toleration,” in ARSP (Archiv fiir Rechts und Sozialphilosophie) Betheft Nr. 95 (Franz Steiner Verlag, 2003); “A
Human Right to Democracy? Legitimacy and Intervention,” in Rex Martin and David Reidy (eds), Raw/s'’s
Law of Peoples: A Realistic Utopia? (London: Blackwell Publishing Company, 2006), pp. 278-298; Erin Kelly,
“Human Rights as Foreign policy Imperatives,” in Deen Chatterjee (ed.), The Ethics of Assistance: Morality and
the Distant Needy (Cambridge University Press, 2004), pp.177-192; Stephen Macedo, “What Self-Government
Peoples Owe to One Another: Universalism, Diversity and The Law of Peoples”, in Fordham Law Review,
V72(5)(2004), pp.1721-1783; and Joshua Cohen, “Minimalism about Human Rights: The Most We Can Hope
For?” in Journal of Political Philosophy, (12)(2004), pp 190-213; Amartya Sen, “Open and Closed Impartiality,”,
in Andrew Kuper(ed), Gbal Responsibilities: Who Must Deliver on Human Rights?(Routledge, 2005), pp 53-76;
among others.

7 Fernando Teson, 1995, “The Rawlsian Theory of International Law” in Ethics and International Affairs v. 9, p.
89.
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reason in the international context, it could be said to have a freestanding justification that
neither privileges any particular comprehensive moral doctrine nor any philosophical
conception of human nature. For Rawls, the human rights principle not only can nd itself
of the charge of ethnocentrism, but also can secure a consensus acceptable to parties from
different cultures.

Obviously, Rawls’s approach merits serious attention in my study, where I rethink
human rights relative to a diverse world, because his theory deals mainly with the
challenges posed by “the fact of reasonable pluralism.” The sensitivity of his theory to the
fact of reasonable pluralism surfaces in both the theory’s style of justification and the
content of the theory’s human-rights scheme. In order to avoid the charge that his human
rights scheme is “peculiarly liberal or social to the Western tradition” or “politically
parochial,” Rawls proposes a different justificatory strategy, and insists that we should
examine the actual 7o/ that human rights play in international affairs and that we should
then justify and define the rights’ nature and content accordingly.

The aim of this chapter is to clarify Rawls’s justification of human rights and to take up the
critique of his project. Although The Law of Peoples covers many important topics related to
global justice, I am interested primarily in the account of human rights.

There are three main parts in this chapter. The first part is about his method of justifying
human rights. Because the principle of human rights is grounded in a political conception
of justice, I begin with a brief sketch of his political conception of both domestic justice
and political constructivism, and analyze how his constructive procedure works outward to
the international stage and how the rationale of human rights developed from the
procedure. The second part is about his justification of and the content of his human rights
scheme. I will examine his justification of the human rights principles and clarify the
content and the nature of his human rights minimalism. Finally, I will devote myself to an

internal critique of Rawls’s project. I will argue that although his argument is powerful and
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his constructivist approach would be useful for my own approach, there are still some
conceptions that merit modification for reasons that are internal to Rawls’s constructivism.
My argument falls specifically into a four-part categorization: (1) I agree with Rawls that it
1s necessary to develop a conception of human rights that is not simply Western or
ethnocentric and that we should examine the actual 7/ that human rights play in the
international arena as the point of departure, but I will argue that Rawls’s justificatory
strategy fails to ground human rights successfully without a cosmopolitan moral ground,
which he initially intended to avoid; (2) I argue that his methodology makes it very difficult
to establish the universal applicability of human rights; (3) I argue that Rawls’s
constructivist approach, which he bases on the hypothetical agreement in the original
position, places some substantive constraints on real engagement with non-Western
perspectives; and (4) I argue that his justificatory minimalism can be preserved without the
regressive implications concerning human rights, for reasons that are internal to his

political constructivism.

2.1 Justice, Stability, and Legitimacy

Justice as fairness, as a particular conception of justice, 1s the main theme that
penetrates Rawls’s theory, despite its shifting focus among three decades. In .4 Theory of
Justice, Rawls tried to justify principles of justice “on the basis of the best moral view
available and to elaborate how to make it the best approximation to our considered
judgments of justice, and what the circumstances are that allow its enforcement.”®
However, a complete theory of justice cannot do without its stability, because justice and
stability are tightly intertwined in his theory. For Rawls, stability refers to the capacity of a

conception of justice to generate its own support. Justice is the first virtue of social

institutions, but if a conception of justice is unlikely to generate its own support, or lacks

8 See TIPRR, p. 179.
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stability, then we should confront this fact seriously and consider that “a different
conception of justice might be preferred.”” Accordingly, a third of A4 Theory of Justice
addresses the problem of political stability, and it is Rawls’s dissatisfaction with his
arguments there that led him to reconsider the problem of stability and that, hence, gave
birth to the rest of his work.

The reason for Rawls’s dissatisfaction with the originally articulated argument rests on his
recognition that “reasonable pluralism” exists, or should exist, in modern free societies.
There can be no comprehensive doctrine that can be the basis for the legitimate exercise of
political power in a liberal society. If no comprehensive doctrine will be acceptable to all
citizens, no liberal society can maintain stability on the basis of a comprehensive doctrine
without the oppressive use of state power."” “Justice as fairness,” as it was articulated in .4
Theory of Justice, relied on premises about human nature and about what is valuable. And
Rawls drew the idea from a particular comprehensive docttine, znfer alia, a form of Kantian
liberalism; which was clearly a comprehensive philosophical theory. However, drawn from a
particular comprehensive doctrine, A4 Theory of Justice would not be able to provide a stable
justification for a liberal society in a pluralistic world because we could not reasonably
expect everyone to believe the truth of this comprehensive doctrine. This fact reflects what

»1

Rawls calls the “burdens of judgment.”"' Accordingly, he proposes that we should abandon
the search for principles whose truth all people can affirm, and should seek principles that
all people can accept as providing a “reasonable” basis for ordering the institutions of a

society that are shared by all citizens. “Reasonable” means that (1) people accept the

burdens of judgment, (2) people are willing to live cooperatively with each other on terms

°T], p. 145.

1 See PL, pp. 133-8; and JAFR, pp. 34-5.

11 Specifically, Rawls argues that we recognize such burdens of judgment as (1) conflicting natures and
complexities of evidence, (2) differences relative to the weighing of considerations, (3) both vagueness of
concepts and bordetline cases, (4) disparate expetiences of diverse people, (5) different kinds and different
degrees of normative considerations on various sides of an issue, and (6) a tendency of social institutions to
force us to privilege some values and to marginalize others. See PL, pp. 54-58.
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that no one may reasonably reject, and (3) people are willing to accept basic principles and
basic institutions as legitimate even at the expense of the people’s own interests, provided
that others are willing to do so."”? Therefore, deeply recognizing the shaky argument for
stability he made in .4 Theory of Justice, in Political I iberalism and other later works, Rawls
focused on the construction of the political conception of justice to provide a reasonable
basis for a system of social cooperation, and to find the stable conditions that must be
satisfied to secure compliance with the conception of justice. That is, Rawls attempts to
show “how a conception of legitimacy can in part determine the content of principles of

justice.”” Burton Dreben clearly critiques this subject:

The first book deals with justice, a much discussed topic; the second books deals with
legitimacy, a topic that few contemporary philosophers in the liberal tradition have
focused on.... The question of legitimacy ... is a central question for present-day society.
And that is what Rawls is really considering '

Because the conception of legitimacy' is the principle that can determine the content
of principles of justice, Rawls in Political I iberalism offers an alternative explanation for the

stability of a regime:

The point, then, is that the problem of stability is not that of bnnging others who reject
a conception to share it, or to act in accordance with it, by workable sanctions, if
necessary, as if the task were to find ways to impose that conception once we are
convinced it 1s sound. Rather, justice as fairness is not reasonable in the first place unless
in a suitable way it can win its support by addressing each citizen’s reason, as explained
within its own framework. Only so is it an account of the legitimacy of political
authority as opposed to an account of how those who hold political power can satisfy
themselves, and not citizens generally, that they ate acting propetly. A conception of political
legitimacy aims for a public basis of justification and appeals to public reason, and hence to free and
equal citizens viewed as reasonable and rational.!¢

Thus, when Rawls considers the construction of the political conception of justice, an

"2 P, pp. 48-54.

13 Allen Buchanan, “Justice, Legitimacy, and Human Rights,” in Victoria Davion and Clark Wolf (eds), The
Idea of a Political Liberalism: Essays on Rawls (Rowman & Littlefield Publishers, 2000), p. 73.

' Burton Dreben, “On Rawls and Political Liberalism,” in Samuel Freeman (ed), The Cambridge Companion to
Rawls (Cambndge, Cambridge University Press, 2003), p. 317.

15T was persuaded by Leif Wenar’s instructive discussions about Rawls’s theory of legitimacy. See Leif Wenar,
“Constructivism and Global Economic Justice,” in Mezaphilosophy 32(1)(2001), pp. 79-94; “The Legitimacy of
Peoples” in Ciaran Cronin and Pablo De Greiff (eds) Global justice and Transnational Politics (The MIT Press,
2002), pp -53-76, esp. p. 61, and its updated version “Why Rawls Is Not a Cosmopolitan Egalitarian” in David
Reidy and Rex Martin (eds), Rawlss Law of Pegples: A Realistic Utopia? (Blackwell Publishing, 2006), pp. 95-113.
e pL, Pp- 143-44, emphasis added.

45



important relationship takes hold between legitimacy and political stability. A legitimate
society’s stability would be secured if the society’s basic structure were effectively ordered
by a reasonable political conception of justice that is gffirmed by free and equal citizens
holding different reasonable views. It is a society that reveals itself to be in accordance with
citizens’ own intuitions about justice, and can be stable for the right reasons. In this regard,
Justice as fairness becomes a theory concerned with the legitimate use of coercive power and
with grounding stability for the right reasons. In other words, to show that a conception of
justice is stable is to show citizens that the coercive power of the state needs to be justified
in some way."’

The principle of legitimacy can be a fundamental criterion for the basic structure of a
liberal society, or of a non-liberal decent society, or of the global basic structure, because
coercive powers of enforcement always underlie the establishment of those institutions.
The Law of Peoples, developed within Political Lzberalism and being an extension of a liberal
conception of domestic justice to international society, concerns mainly the legitimacy of
global basic structure and how members of the basic structure may use coercive power
(namely, how the constraints of legitimacy determine the content of principles of
international justice). It is clear that we should start from the main ideas of legitimacy and
of stability in Political Iiberalism to look into Rawls’s construction of The Law of Peoples and

his human rights scheme.
2.2. The point of departure: “Justice as Fairness” as a Political

Conception of Justice

In Political Liberalism, Rawls explicitly interprets three main features of his political

conception of justice:'” First, it is limited in scope to the basic structure of a society. Second,

"7 JAEAR, pp. 184-6.
'8 Leif Wenar, “The Legitimacy of Peoples,” p. 60; and “Why Rawls Is Not a Cosmopolitan Egalitarian,” pp.
100-2.

' PL, pp. 11-15, p. 175.
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it is a freestanding conception, that is, it is presented without reliance on any comprehensive
doctrine. Thitd, it stems from the fundamental conceptions implicit in the public political

culture of a constitutional regime.

2.2.1 The Basic Structure as Subject

First, it is clear that “justice as fairness™ takes the basic structure as the primary subject of
political justice.”” For Rawls, the basic structure comprises the major social institutions that
“assign fundamental rights and duties and shape the division of advantages that arises
through social cooperation.”” The basic structure has a profound effect on all of its
members because 1t includes coercive institutions within which the activities of associations
and individuals take place, and citizens’ aspirations and their life plans reflect the profound
effects of the basic structure, which—in Rawls’s view—themselves reflect both the
“constitutional essentials” (i.e., the general form of government and the fundamental rights
of citizens) and the basic matters of social and economic justice.’” Rawls puts the matter
simply:

The basic structure of a society is the way in which the main political and social
institutions of a society fit together into one system of social cooperation, and the way
they assign basic rights and duties and regulate the division of advantages that arises from
social cooperation over time. The political constitution within an independent judiciary,
the legally recognized forms of property, and the structure of the economy (for example,
as a system of competitive markets with private property in the means of production) as
well as the family in some form, all belong to the basic structure. The basic structure is the
background social framework within which the activities of associations and individuals
take place. A just basic structure secures what we may call background justice.??

Moreover, according to his moral psychology,24 a situation in which citizens grow up under

a just basic structure can effectively lead the citizens to acquire the appropriate sense of

2 J4FR, p. 10.
*'PL, p. 258.

2 PL, pp. 227-230.

3 J4FR, p. 10.

% For Rawls, stability involves two questions, one is whether citizens who grow up under just institutions
acquire a sense of justice, and the other is whether the conception of justice can be the object of an
overlapping consensus that satisfies the principle of legitimacy. See “The Idea of an Overlapping Consensus,”
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justice and to be willing to take part in this arrangement; thus, this social cooperative
system can assure political stability over time.”” In other words, if just institutions can be
well-ordered, the gravest forms of political injustice will eventually disappear.”® Thus, Rawls
tries to justify the idea of justice by describing it as the fair terms of social cooperation that
people can reasonably apply to the basic structure, and Rawls tries to elaborate on the

results that would follow a full realization of this idea. Here, Rawls states,

...we start with the organizing idea of society as a fair system of cooperation and then
make it more determinate by spelling out what results when this idea 1s fully realized (a
well-ordered society), and what this idea applies to (the basic structure). We then say how
the fair terms of cooperation are specified (by the parties in the original position) and
explain how the persons engaged in cooperation ate to be regarded (as free and equal
citizens).”’

Accordingly, the basic structure as the primary subject of political justice means that the
structure 1s the subject that works out the idea of social cooperation. A fair system of
social cooperation is a well-ordered society, and this assertion means that a well-ordered
society is “effectively regulated and fully realized by a public conception of justice.”* In
order to justify the political conception of justice, Rawls uses the tools of the social
contract from .4 Theory of Justice. Rawls uses the original position, with its veil of ignorance,
as a “model of representation” that models fair and reasonable conditions under which
situated parties can select principles for regulating the basic structure.”

Crucial to this conception is the distinction between social cooperation and “socially

. .. )
coordinated activity.”™

The idea of social cooperation is different from coordination,
because social cooperation is realized through rules and procedures that participants accept

as appropriate for regulation of their conduct, provided that the rules conform to

standards that the participants regard as reasonable and fair. Rawls describes it thus:

in PL, p. 141.
® JAFR, p. 122, p. 148, p. 196.
26 See LPb, pp. 6-7, p. 15, p. 44.
Z JAFR, p. 25.

JAFR, p. 8.

2 For instance, the veil of ignorance does not allow the parties to know individuals’ comprehensive doctrines
or individuals’ status in society.

% J4FR, p. 6.
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Fair terms of cooperation specify an idea of reciprocity, or mutuality: all who do their
part as the recognized rules require are to benefit as specified by a public and agreed-
upon standard.?!

According to this criterion, there can be different kinds of well-ordered societies
functioning as systems of social cooperation, each ruled by a different kind of conception
of justice. For instance, Rawls sketches a well-ordered society as a system of social
cooperation that is unified by “the common-good idea of justice.”* In this society, publicly
accepted principles of social justice rest on a general comprehensive doctrine—moral,
religious, or philosophical—to govern the political institutions and the other institutions of
society. Moreover, the common-good conception of justice specifies both what is the best
human life and how society should be structured to culttvate human flourishing. In
contrast to a liberal society, the above-outlined society may not treat persons as free and
equal because the rights and the obligations of individual persons derive mainly from the
different roles that the persons should play for the accomplishment of the common good.
The society is hierarchical but has a decent consultation institution to look after the
interests of all members of the society. Moreover, persons can recognize their moral duties
when they “accord with the people’s common good idea of justice.”” The system of social
cooperation ruled by a liberal-democratic conception of justice is but one of many different
kinds of well-ordered societies.

Accordingly, a society is well-ordered in the sense that it rests on a common understanding
and a common acceptance of principles of justice™ that are effectively realized in the
society’s practices and institutions and that can serve as a framework for settling various

disputes among citizens.

*' Tbid,, p. 6.

32 See LPh, p. 71, p. 77.

B LPh, p. 71.

34 Reciprocity or mutuality means not that people benefit equally, but that the standard of validity depends on
whether the public accepts it.
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2.2.2 Reciprocity, Reasonableness, and Duty of Civility

How are we to justify and to elaborate the public agreed-upon standard that derives from
an 1dea of reciprocity? This issue refers to the second feature of the political conception of
justice: the political conception of justice should be freestanding and not represent itself as
relying on any comprehensive doctrine about the ends of life.

Apparently, the common-good idea of justice is not acceptable in a modern liberal-
democratic society. For Rawls, if we recognize the fact of reasonable pluralism that
fundamental disagreements in liberal societies are unbridgeable, coupled with the fact that,
in a democratic regime, the basic political principles should be acceptable to the people
who are obliged to obey the principles, then we will appreciate that only a limited form of
liberalism, one that is both detached from its own comprehensive moral doctrine and
restricted to the domain of politics, can present itself as a just form to all reasonable people.
Hence, Rawls claims that the conception of justice should satisfy the following principle:
“political power is legitimate only when it is exercised in accordance with a constitution
(written or unwritten) the essentials of which all citizens, as reasonable and rational, can
endorse in the light of their common human reason.”” This is what he called “the liberal
principle of legitimacy.”*

The principle of liberal legitimacy rests on the criterion of reciprocity, which expresses
people’s commitment to live cooperatively with other people while acknowledging
reasonable disagreement regarding the comprehensive doctrines. >’ For Rawls,
notwithstanding the fact that diverse comprehensive doctrines circulate among citizens, the

fact that stable democratic society can assuredly exist implies that democratic citizens

holding different comprehensive doctrines may agree only on a political conception of

% See JAFR, p. 41; PL, p. 137.
3 Ibid.

37 IPRR, p. 137.
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just:ice.38 This political conception of justice provides a sufficient, as well as the most
reasonable, basis for social cooperation available among citizens in a democratic society.
Thus, the aim of Politzcal Liberalism is to provide a solution that restricts liberalism from
being an overarching philosophy of life to a political outlook that governs only political life
in a stable and just society. Accordingly, “justice as fairness” as a form of political
liberalism applies only to the political and social institutions of the basic structure that
deals with citizens’ “political relationship.” This is a relationship of persons within the basic
structure of society, which is “a structure we enter only by birth and exit only by death.”®
Thus, Rawls set reasoning about justice within the context of a bounded society,” and
within “free and equal moral persons” who think of themselves as “citizens living a

2541

complete life in an ongoing society.”” Rawls states that

...a democratic society, like any political society, is to be viewed as a complete and
closed social system. It is complete in that it is self-sufficient and has a place for all
the main purposes of human life. It is also closed...in that entry into it is only by
birth and exit from it is only by death.... Thus, we are not seen as joining society at
the age of reason, as we might join an association, but as being born into a society
where we will lead a complete life#?

When restricted to the political arena of a pluralistic liberal society, liberalism can be the
object of an overlapping consensus among different comprehensive doctrines.

However, as I indicated in chapter one, securing a consensus alone is not sufficient means
by which to constitute a freestanding justification. Nor 1s a set of agents’ unanimous
acceptance of some set of principles a sufficient reason on which to justify those prnciples.
There is no guarantee that the parties involved will accept the principles for the righ?
reason—namely, on the grounds that the principles are reasonable and fair. Thus, an
overlapping consensus needs to submit to the requirements of public reason that all
members of the society could accept as reasonable and fair. If public reason bolsters an

ovetlapping consensus, then it could be said to have a freestanding justification and to

38 See Rawls [4FR, pp. 35-37.
3 JAFR, p. 40; PL, p. 136.

40T will point out the inadequacy of this assumption in chapter six.

' JAFR, p. 8, p. 27, p. 40.
“2pL, p- 41, emphasis added.
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subsist on different doctrines in a liberal society.

Furthermore, when the members of a society who are playing public roles (such as officials,
legislators, or just active citizens) offer justification to one another for their own positions
on fundamental political questions,” then the citizens fulfill their duty of civility toward
each other. When the members of the society fulfill their duty of civility, the resulting laws
are morally binding on the citizens, and then “the legal enactment expressing the opinion

of the majority is considered to be legitimate law.”*

2.2.3 Public Political Culture

Because no comprehensive doctrine can provide the content of a legitimate political
conception of justice, where do these standards come from? Because the common good
idea of justice is not obviously feasible in 2 modern democratic society, Rawls claims that
the fundamental ideas for the construction of a political conception of justice are zplicit or
latent in the public political culture of that society. Rawls believes that the appropriate
political conceptions of justice should depend on contingent social facts about what he
calls the “public political culture” of a society. The public political culture is “made up of
the political institutions of a constitutional regime and the public traditions of their
interpretations as well as historical texts and documents that have become part of common
knovvledge.”45 From these members’ shared political beliefs, it is possible to constitute a
political conception of justice. Rawls states,

...we start...by looking to the public culture itself as the shared fund of implicitly
recognized basic ideas and principles. We hope to formulate those ideas and
principles clearly enough to be combined into a political conception of justice
congenial to our most firmly held convictions.*

It is assumed that citizens in a democratic society have at least ipliczt shared

43 See LPb, pp. 165-6.

“ TIPRR, p. 137.

4 See PL, p. 14; and [AFR, pp. 19-20.
“PL, p. 8.
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understandings®’ of these ideas that surface in everyday political discussion and in debates
about the meaning of constitutional rights. Public political culture is the only available
source of doctrine® if we are not able to rely on any comprehensive doctrine. Democratic
citizens can accept the political conception of justice drawn from these basic shared

understandings. Rawls states,

Justice as fairness aims at uncovering a public basis of justification on questions of
political justice given the fact of reasonable pluralism. Since justification is addressed to
others, 1t proceeds from what 1s, or can be, held in common, and so we begin from shared
fundamental ideas implicit in the public political culture in the hope of developing from
them a political conception that can gain free and reasonable agreement in judgment, this
argument being stable in virtue of its gaining the support of an overlapping consensus
of reasonable comprehensive doctrines.*?

If a political conception of justice stands free from all comprehensive doctrines, it is
possible for it to be acceptable to all reasonable citizens, and to serve as the basis for
legitimate coercion. It is possible also for such principles to order society stably for the

. . 0
right reason, because they can be the focus of an overlapping consensus.™

2.3 Methodology: Rawls’s Constructive Approach

Insofar as Rawls profoundly recognizes the fact of reasonable pluralism, Rawls’s
constructivist procedure of the political conception of justice does not begin from
“universal principles having authority in all cases,” so that the constructivist procedure 1s
not “suitable as fully general principles.””’ Moreover, he seeks to avoid “claims to universal
truth or about the essential nature and 1dentity of persons” and stresses that the political
characteristics of justice as fairness start from fundamental ideals implicit or latent in the

public political culture within a liberal tradition. For a constructivist liberal theoty to be

47 Examples of these shared ideas include the propositions “persons ate conceived as free and equal citizens,”
society is conceived as “a fair scheme of cooperation” and “well-ordered,” etc. See TIPRR, p. 143.

# Leif Wenar’s articles are the first to explain the importance of public culture in Rawls’s The Law of Peoples.
See Leif Wenar, “Constructivism and Global Economic Justice,” “The Legitimacy of Peoples,” and its
ugpdated version “Why Rawls Is Not a Cosmopolitan Egalitarian.”

* PL, pp. 100-101, emphasis added.

%0 PL, pp. 38-40, pp. 132-49.

3! LPa, p. 46.
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considered “universal in its reach,” Rawls claims that it must be able to extend itself in
several ways. 52 Departure from domestic justice, when it is completed, then “works oxtward
to the law of peoples and inward to local justice.” So Rawls argues that, to develop a
complete theory of justice, including a set of international principles of justice, the
constructivist procedure should adapt to the subject and should develop according to a
reasonable procedure for each kind of subject.”* Hence, his constructivist method must be
applied a number of times to a number of different subjects beyond the basic structure of

a single closed society. In this regard, Rawls notes,

Typically, a constructivist doctrine proceeds by taking up a series of subjects, starting,
say, with principles of political justice for the basic structure of a closed and self-
contained democratic society. That done, it then works forward to principles for the
claims of future generations, outward to principles for the law of peoples, and inward
to principles for special social questions. Each time the constructivist procedure is
modified to fit zhe subject in question.>

Therefore, a complete theory of justice must be constructed on the basis of different
subjects—domestic, international, and local-—so that representatives in similar, but distinct,
original positions negotiate fair terms.*® The flexibility of the design of the original
position reveals itself at “each step of the procedure by its being modifiable to fit the
subject in question.””’ Thus the conception that justice is “universal in reach” means that it
can yield principles for all politically relevant subjects. Rawls explores this point in some
depth:

...thus, a constructivist liberal doctrine is universal in its reach once it is extended to give
principles for all politically relevant subjects, including a law of peoples for the most
comprehensive subject, the political society of peoples. Its authority rests on the
principles and conceptions of practical reason, but always on these as suitably adjusted
to apply to different subjects as they arise in sequence; and always assuming as well that
these principles are endorsed on due reflection by the reasonable agents to whom the
corresponding principles apply.>

32 See LPb, p. 85.

3 JAFR, p. 11.

34 LPa, p. 46.

% Ibid, p. 46.

5 Many critics have used different terms for this construction. For instance, for Allen Buchanan, it 1s “The
Duality of Justice thests;” for Simone Caney, it is a “domain restriction.”

57 LPs, p. 86.

B 1Pa, p. 46; emphasis added.
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In so doing, Rawls’s constructive method illustrates the moral privilege of domestic justice
over other levels of justice,59 and Rawls must postpone the question of justice between
peoples until he fully considers political justice for a closed and self-contained society.”

If the above explanation of Rawls’s idea is sound, then we can have a clearer background

for understanding both Rawls’s outlook on international justice and the rationale of human

rights in his The Law of Peoples.

2.4 A Law of Peoples as a Result of the Outward Political
Conception of Justice

According to political constructivism, the law of peoples stems from Rawls’s extension of
his political conception of justice to the international stage. In contrast with the
constructivist procedure in domestic justice, the construction of a law of peoples needs to
deal with the following questions: (1) What is the subject of international justice? (2) How
can we justify the political conception that international justice has a freestanding status? And
(3) what are the fundamental ideas that can be seen as z#plicit in the international political
culture for the construction of international justice? This section explores questions 1 and 3,
and presents a reason for which “a people,” not “a person,” is an agent of justice in Rawls’s
scheme. The next section will analyze question 2, and will deal with the justification for the

construction of a law of peoples.

2.4.1 The Legitimacy of Global Basic Structure

Following the constructive procedure, the basic structure of international society is the

subject of justice when “justice as fairness” works its way o#zward to the international stage.

% Many cosmopolitans criticize Rawls for not aptly explaining the primacy of peoples and for wrongly
assuming that the question of domestic justice has priority over the question of international justice. I think
the possible answer for Rawls is that his political constructivism inevitably determines this moral prority.
60

PL, p. 41.
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But what does this basic structure look like? For Rawls, there are three ways of
understanding the construction of global basic structure and moral agents in the global
normative order: (1) the global society is a society of individuals (cosmopolitan view), (2)
the global society is a society of states (classical realist view), and (3) the global society is a
soclety of peoples. Rawls affirms the view that we should think of the global society as a
society of peoples, not a society of individuals.”

Let us recall that the third feature of the political conception of justice is that it rests on
certain fundamental ideas viewed as implicit in the public political culture. Analogously, if a
law of peoples 1s a freestanding view without reliance on any comprehensive doctrine,
Rawls needs to find ideas latent in the global public culture that can be reasonably
acceptable to all. However, if we look for the shared ideas implicit in the global public
political culture to find the content for a conception of international justice, there is no idea
within global public political culture emphasizing that citizens of different countries ought
to be treated as free and equal in a single wotldwide scheme of social cooperation,” but we
clearly find that the global public political culture contains ideas concerning how stafes, not
persons, ought to relate to one another.” Accordingly, there is no global basic structure that,
functioning as a fair scheme of worldwide cooperation among “citizens of the world,” 1s
regarded as free and equal, but indeed we find a state system in which international political
institutions regard states (peoples), not individuals, as free and equal. That is, the agent of
justice is not a person but an entire domestic society (a people) represented as a baszc

structure.® In this regard, Rawls cannot construct a global original position that, by veiling

8! L.Ph, p. 61.

62 See Leif Wenar, “The Legitimacy of Peoples,” pp. 62-65.

6 Many critics disagree with this argument. For instance, Charles Beitz (2000) argues that institutions such as

the European Union and the International Criminal Court tend to recognize individuals as fundamental units

of international law. See Charles Beitz, “Rawls’s Law of Peoples,” in Ezhzcs, 110 (4)(2000), pp. 669-696. See

also Fernando Teson, “The Rawlsian Theory of International Law” in Ethics and International Afjairs 9(1995),
. 79-99.

g‘pSce Donald Moon, “Rawls and Habermas on Public Reason: Human Rights and Global Justice,” in .A#nual

Review of Political Science 6(2003), p. 265.
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morally arbitrary features such as state boundaries, creates “world citizens.”*’

But why is the focus on peoples® rather than on states? Following the traditional view of
the state, Rawls treats states as rational, self-interested collective agents that possess
absolute internal autonomy and that aim mainly for the acquisition of military, economic,
and political power over other states. The term ‘peoples’, then, is meant to emphasize three
features that are not present in states as traditionally conceived, and to highlight peoples’
moral character.”’ Peoples respond not only to their prudent or rational interests, the so-
called “reasons of state;”* but also to principled reasons for actions. Thus, the idea of
limited internal autonomy belongs to Rawls’s concept of peoples. In accord with the recent
shift in international law and practice, Rawls tries to distinguish his view from the
traditional notion of sovereignty established in 1648 at the Peace of Westphalia, and tries to
deny states the traditional rights to wage war and to maintain unrestricted internal

autonomy. Rawls declares,

Since World War II international law has become stricter. It tends to limit a state’s right to
wage war to instances of self-defense (also in the interests of collective security), and also
tends to restrict a state’s right to internal sovereignty. The role of human rights connects
most obviously with the latter changes as part of the effort to provide a suitable definition
of, and limits on, a government’s internal sovereignty. At this point I leave aside the many
difficulties of interpreting these rights and limits, and take their general meaning and
tendency as clear enough. What is essential is that our elaboration of the Law of Peoples
should fit these two basic changes, and give them a suitable rationale.®

Moreover, an extension of political-justice principles to the international domain creates a
law of peoples where a just, well-ordered society becomes a just society of well-ordered
societies. That is, the extension is a move from the liberal conception of political justice

about the basic structure of a well-ordered, closed, and self-contained society to the global

% See Leif Wenar, “Why Rawls Is Not a Cosmopolitan Egalitarian,” p. 103.

66 In addition to liberal peoples, Rawls divides the world’s tegimes into four other ideal-types: (1) non-liberal
decent people who follow a common-good conception of justice, honor human rights, and have peaceful
relations with their neighbors; (2) benevolent absolutists that observe basic human rights but do not permit
their citizens a meaningful role in political processes; (3) societies that, burdened by unfavorable conditions,
are neither expansive nor aggressive but cannot become well-ordered by their own efforts; and (4) outlaw
states that wage wars of aggression and violate the human rights of their own subjects. LP#, p. 4.

57 See LPh, pp- 23-7.

68 L.Ph, p. 27.

% Ibid., p. 27.
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basic structure among well-ordered societies. In this move, the law of peoples applies mainly
to the mutual relations among well-ordered peoples, specifies the rights and the duties of
different societies, and provides principles for the regulation of interactions and the
mediation of conflicts. In this regard, “maintaining mutual respect among peoples
constitutes an essential part of the basic structure.”” Consequently, a just world order is
best seen as a society of well-ordered peoples (a society of societies), and a law of peoples

is a theory of just foreign policy per s, rather than a theory of global justice.”

2.4.2 Decency and the Common-good Idea of Justice

Let us now recall the second feature of the political conception of justice: the conception
has a freestanding justification, and the function of political liberalism is to show that
liberalism (1) 1s a deeply tolerant political outlook embraced by followers of different
philosophies of life and (2) can be the focus of overlapping consensus by the requirement
of public reason.

Analogously, in the construction of a law of peoples, the political conception of justice
among peoples must rest on public reason’s conception of what is reasonable, to wit,
stability for the right reason rather than a modus vivend: . Because a law of peoples is an
extension of the liberal principle of justice outward to relations among societies, the
construction of a law of peoples needs to show that different societies can embrace the law.
Thus, the question is this: what principles are to govern the relations among different
peoples around the world?

Rawls’s liberal principle of legitimacy specifies the proper functioning of coetcive power
within a liberal society. When extended outward, to international society, this principle of

legitimacy needs to modify the use of coetcive power because the constructivist procedure
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LPb, p. 62.
"1 Rawls states, “I emphasize that, in developing the Law of Peoples within a liberal conception of justice, we
work out the ideals and principles of the foreign policy of a reasonably just liberal people.” LP5, pp. 9-10.
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changes so that it can “fit the subject in question.” The political conception of justice that
rests on public reason is one that all members of a society or societies could accept as
reasonable and fair. Thus, what the requirement of public reason implies regarding
mnternational justice 1s that societies aim to reach agreement with one another and then
construct common standards of justice together. Standards of international justice should
represent the terms of both a common concern over an issue and a common commitment
among societies to find mutually acceptable terms of ordering their relations regarding the
issue.

Because reasonable pluralism in the international realm is more obvious than ever, not all
institutions can reasonably be liberal. Therefore, liberal peoples should constrain their
aspirations for a universal liberalism, and should avoid coercively holding non-liberal
peoples to liberal standards.

For Rawls, liberal domestic society ought to be governed justly, but a liberal just society
ought to allow space for not just government elsewhere. Otherwise, a law of peoples will
be hostile toward other societies.”” Non-liberal societies’ public orders are regarded as
legitimate in the eyes of these societies’ citizens,” and the societies’ basic structure indeed
reflects their own public political culture. If a law of peoples requires non-liberal societies
to comply with the liberal principles of justice and insists on the idea that citizens are or
should be free and equal (an idea that is anathema to non-liberal peoples), then the law of
peoples would not only violate the liberal principle of legitimacy, but also fail to be a deeply
tolerant political outlook.” But because it would be wrong to suppott a government that is

too unjust, it 1s important to clarify the criterion of legitimacy in order to recognize which

2 According to Rawls, cosmopolitan theory wrongly assumes that only liberal democracies are acceptable and
that all non-liberal societies are unacceptable. But, according to Rawls, this assumption will lead both directly
to a foreign policy that seeks to shape all non-liberal societies into liberal societies and would contradict the
liberal principle of legitimacy. See LP4, pp. 82-3.

3 See JAFR, p.199.

74 For Rawls, if we do not implement toleration and respect to non-liberal societies, we not only violate the
liberal principle of legitimacy, but also “may wound the self-respect of decent non-liberal peoples as pegples, as
well as theit individual members, and may lead to great bitterness and resentment.” LP5, p. 61.
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society is decent enough to be a well-ordered partner. Thus, two new questions arise: What
coercive principles can legitimately support relations among members of a society of
peoples? And how do we determine which peoples qualify as partners-in-good-standing in

mnternational society?

2.4.3 The Criterion of Legitimacy and the International Duty of Civility

Because not all members of a society of peoples are liberal, and because it is clear that a
shared /beral political culture does not exist at the international level, liberal peoples must
find some reasonable terms and justification that are acceptable to non-liberal peoples. In
this regard, Rawls develops the normative concept of a “decent people,” which designates a
type of society that meets a minimal standard of legitimacy but that does not meet the
standards of the principles of justice for a liberal society. Rawls suggests that we should
relax the idea of reasonableness and replace it with the idea of decency, which would
henceforth function as the requitement of membership in international society. Only by
doing so can we incorporate non-liberal societies into a society of peoples.” Rawls claims
that a decent people satisfies the criteria of legitimacy because the people has a fair system
of social cooperation in the sense that the system rests on a common-good conception of
justice, which the non-liberal society effectively realizes in its practices and institutions, and
which can setve as a framework in which the non-liberal society settles disputes among its
citizens. By this idea of decency, Rawls attempts to portray a political structure of a society
that lacks the liberal-democratic notion of citizenship but that is acceptable to a liberal
people. Rawls invents a particular decent society—IKazanistan—as an example of a Muslim
society that has no separation of church and state but that meets the criteria of decency.

The idea of decency, set as a minimal idea of legitimacy, lays out three important criteria: (1)

7 The normative idea of decency is central to a law of peoples in the same way in which the normative idea

of reasonableness is central to political liberalism, notwithstanding the idea of decency’s relative weakness.
See LPb, p. 67.
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a decent society must honor human rights; (2) it must impose bona fide legal duties and
obligations on all persons within the tetritory; (3) members who administer the legal system
must believe that it is guided by a common-good idea of justice.”

Because the assertion that a non-liberal society can be a fair system of social cooperation
indeed fits within the criteria of legitimacy, there is no reason for a liberal people not to
accept a non-liberal society as a member in good standing, though it is still unjust from a
liberal point of view. So Rawls contends that non-liberal peoples have a moral status
justifying their role in international society and that liberals must respect and tolerate them
even though such peoples are illiberal and hierarchical. If liberal societies insist that all well-
ordered partners be liberal and that a just global society must be among global citizens
regarded as free and equal, then the construction of a law of peoples will exclude some
reasonable non-liberal peoples who achieve the minimum of decency but whose
comprehensive doctrines do not conceive of citizens as free and equal.

On the other hand, analogous to domestic justice, a political conception of justice by way
of public reason is one that all members of the societies in question could accept as
reasonable and fair; thus, standards of international justice should represent the terms of
the common concern and commitment among societies to find mutually acceptable terms
of ordering their relations. If the members of a society of peoples play public roles on the
international stage and offer justification to one another on fundamental political questions,
then the members fulfill their “constitutive relationship of civility” toward one another.”
Following the constructivist approach with modifications that contrast with the
construction of domestic justice, in the end, Rawls defends his claim that a law of peoples

is acceptable to both liberal peoples and decent non-liberal peoples and that the law

76 LPb, pp. 65-7.

771 am indebted to professor Alyssa Bernstein for pointing out this issue to me, and I was persuaded by her
paper “Democratization as an Aim of Intervention: Rawls’s Law of Peoples on Just War, Human Rights, and
Toleration,” presented at the Special Session on John Rawls’s The Law of Peoples in the Politics of Human
Rights Workshop, World Congress of the IVR, Lund, Sweden, 2003.
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comptises normative principles for international society.”

2.5 Universal in Its Reach

Regarding methodology, there are two stages for the construction of a law of peoples. The
first one is the construction of an ideal theory in which liberal and decent peoples assume a
set of principles for the governance of international society. The principle of honoring
human rights falls under this first stage. Moreover, there are two steps in this stage. One is
the construction that applies to relations among liberal peoples. It needs to justify the
international principles to which the representatives of liberal societies agree in the original
position. At this stage, liberal peoples agree on the principles that all peoples should honor
but that they do not yet agree on regarding the principles’ specific substance. For instance,
the peoples agree on the assertion that “people are to honor human rights” but do not
agree on a specific scheme of human rights. Subsequently, liberal peoples specify the
content of human rights only when they ascertain both the idea of decency and the
qualification of a decent people. The other step in the first stage is to expand relations to
include certain well-ordered non-liberal peoples. It aims to show how and why
representatives of certain non-liberal but well-ordered societies would also endorse the
same set of principles. That is to say, a law of peoples tries to achieve political stability for
the right reason, and not stability as a modus vivends. Thus, in the second part of the ideal

theory, Rawls extends a law of peoples to include decent peoples and argues that they

8 Those principles are as follows:

1. Peoples are free and independent, and their freedom and independence are to be respected by other
peoples.

2. Peoples are to obsetve treaties and undertakings.

3. Peoples are equal and are parties to the agreements that bind them.

4. Peoples are to observe a duty of non-intervention.

5. Peoples have the right of self-defense but no right to instigate war for reasons other than self-defense.

6. Peoples are to honor human rights.

7. Peoples are to observe certain specified restrictions in the conduct of war.

8. Peoples have a duty to assist other peoples living under unfavorable conditions that prevent their having a

just or decent political and social regime. See LPb, p. 37.
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would agree to the same law of peoples under fair and reasonable conditions. At this first
stage, the scheme of human rights establishes itself. In order to include decent people, the
scheme of human rights cannot include all of those rights typically found in liberal
democracies; otherwise the scheme, as a whole, might be unacceptable to some non-liberal
peoples. By contrast, the scheme can show that persons would recognize and enforce
human rights within a decent non-liberal society and that human rights are not peculiar to
the Western tradition.

Moreover, liberal and decent peoples would agree on a foreign policy toward outlaw states.
Recall that the conception of justice is “universal in reach,” which means that it can extend
principles to all politically relevant subjects. It means that the conception’s political (moral)
force can extend to all societies whether or not they are accepted locally. On the one hand,
because liberal and decent peoples—under fair and reasonable conditions—agree on a law
of peoples as a set of principles for the governance of international society, liberal and
decent peoples can justly exclude outlaw states, either by excluding them from membership
in the society of peoples or even by excluding them from the onginal position.

Moreover, because outlaw states are aggressive and dangerous,” which mean that they
cannot be part of an international system of social cooperation, liberal and decent peoples
can justly intervene in such societies with the aim of bringing these societies up to the level
of legitimacy.” Therefore, the Law of Peoples establishes the universal applicability of

human rights to outlaw states. Rawls comments on this point:

As we have worked out the Law of Peoples for liberal and decent peoples, these
peoples simply do not tolerate outlaws. This refusal to tolerate those states is a
consequence of liberalism and decency. If the political conception of political
liberalism is sound, and if the steps we have taken in developing the Law of Pegples are
also sound, then liberal and decent peoples have the right, under the Law of Pegples,

not to tolerate outlaw states.8!

7 See LPb, p. 81.
80T would argue that inadequacy plagues this argument. See below section 2.8.2.
81

LPb, p. 81.
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Accordingly, in the second stage, the theory needs to deal with the non-ideal conditions of
the wortld, with the world’s great injustices and widespread social evils. Two instances of
injustice are the problem of noncompliance, as where outlaw societies refuse to comply
with a reasonable law of peoples, and the problem of unfavorable conditions, where
burdened societies lack the basic resources to become well-ordered. Rawls treats these

1ssues as the non-ideal part of his theory.

2.6 The Nature of Human Rights and the Idea of Social
Cooperation

If the above interpretation is sound, then we have a clearer picture with regard to the
nature and the content of human rights in a law of peoples. So understood, human rights
are declared “inttinsic to the Law of Peoples” in three ways: (1) they are necessary to
establish the decency of a people’s institutional arrangements; (2) they are sufficient to
“exclude justified and forceful intervention” by others, and (3) their political (moral) effect
is retained everywhere whether they are bolstered locally or not.*

To begin with, liberal peoples and decent peoples agree on a law of peoples as a set of
principles for the governance of international society. Among these principles, is peoples’
honoring of human rights. Human rights principles are embedded in an idea of well-
ordering in which the fulfillment of human rights is a prerequisite of any system of social
cooperation.”” Any well-ordered society as a fair system of social cooperation must respect
basic human rights, and any human-rights violation is “equally condemned by both

reasonable liberal and decent hierarchical peoples.”84 Without the protection of these basic

82 1P, pp- 79-81.

8 Charles Beitz criticizes Rawls for specifying neither why institutions should be held to human-rights
standards nor exactly how he arrives at the list he presents. I accept Beitz’s critique and elaborate it in the next
section, but, as I see it, Rawls’s theory suggests that this list of rights specifies basic interests that must be
protected for peoples as willing participants in a form of life. See Chatles Beitz, “Rawls’s Law of Peoples,” p.
686.

8 Lpb, p- 79.
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rights, the social practice of the society would not in any sense be cooperative but would
depend on mere domination or force. In this regard, the respect for human rights is one of
the conditions that a law of peoples imposes on any political regime if the law is to
recognize the regime as a2 member in good standing of a just political society of peoples.*
Persons can also appeal to the law in assessing the justice of the regime that governs their
own society.

Moreover, in order to accommodate a reasonable range of disagreement across cultures
and nations, a conception of minimum decency embracing human rights should be capable
of securing an agreement among the followers of various conceptions of justice. Thus,
peoples cannot correctly reject human rights as peculiarly liberal or special to the Western
tradition, because the rights have a freestanding justification that eliminates the charge of
ethnocentrism. And because peoples cannot agree on any underlying concept like human
dignity or on principles of natural law as such, the best that the peoples can do is to agree
on principles of fair social cooperation. Seen 1n this light, human rights acquire their
justification only insofar as they result from a constructivist procedure of justification,

rather than from human nature or God. Rawls states,

These rights do not depend upon any particular comprehensive religious doctrine or
philosophical doctrine of human nature. The Law of Peoples does not say, for example,
that human beings are moral persons and have equal worth in the eyes of God, or that
they have certain moral and intellectual powers that entitle them to these rights. To argue
in any of these ways would involve religious and philosophical doctrines that many
decent hierarchical people might reject as liberal or democratic, or as in some way

distinctive of Western political tradition and prejudicial to other cultures.*
Because liberal societies and decent societies can justify a human-rights scheme for their
own public reasons, there is no need for a single agreed-upon justification of human rights.
On the one hand, they can be a proper subset of a broader class of rights that citizens

possess in liberal democracies. On the other hand, a decent society would affirm the same

8 LPa, p. 78.
8 LPb, p. 68.
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rights on the basis of a common-good conception of justice. Accordingly, a society’s
fulfillment of human rights 1s sxfficzent to exclude justified and forceful intervention by
other peoples. Persons can appeal to these principles in reasoning about the moral
justification of intervention regarding political affairs of another society. The more rights a
country acknowledges for its citizens, the less interference is justified from abroad. A
society’s fulfillment of human rights suffices to give it immunity from outside intetference
even if the society is not liberal. Otherwise, just societies have reasons to interfere with
unjust societies in order to protect basic human rights. In the extreme case, just societies
may even go to war in order to protect people from their own governments. In this view,
the justification for interference with the autonomy of states becomes the primary purpose
for enforcing principles such as human rights.

Finally, the human nghts principle 1s part of the accepted standards within global political
culture that constrain peoples in their relations with other peoples. The human rights
principle can accommodate reasonable pluralism regarding principles of domestic justice
without abandoning the idea that there could be some universally applicable normative
principles of international justice. Moreover, the human rights principle sets up the
threshold of toleration in a reasonable society of peoples. That 1s, respect for human rights
1s the standard for demarcating the scope of acceptable pluralism in international society.
The conception of human rights functions as a minimum threshold below which an
offending society would no longer have good standing in the international order of
cooperating societies. In this regard, liberal and decent peoples can use a human rights
doctrine, as part of a minimum of decency, to criticize the principles of domestic justice if
those societies do not satisfy human rights. Because outlaw states have a system of
institutions, and because all such systems are required to satisfy the minimum standards of
well-orderedness, if outlaw states violate this minimal list of human rights, liberal and

decent peoples should not tolerate the outlaw states and should subject the outlaw states to
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condemnation, sanction, and even military intervention. Therefore, the political force of
human rights extends to all societies, and is binding on all peoples and societies, including

outlaw states. As Rawls points out,

Human nights honored by both liberal and decent hierarchical regimes should be
understood as universal rights in the following sense: they are intrinsic to the law of the
peoples and have a political (moral) effect whether or not they are supported locally.
That 1s, their political (moral) force extends to all societies and they are binding on all
peoples and societies, including outlaw states.®”

Thus, human rights in this sense are universal in reach, applying equally to people who live
in societies that are not well-ordered, regardless of whether all states have legally

committed themselves to respect and secure these tights.

2.7 The Content of Human Rights

In order to obtain the widest possible agreement among liberal and decent peoples on
human rights, and to show that they are not “politically parochial,” Rawls narrows the
content of human rights. For him, the content of human rights includes only those rights
that (1) can be recognized by liberal and decent peoples, and (2) whose violations would
call for intervention.” Therefore, Rawls designates “human rights proper” as a “special
class of urgent rights,” and it is smaller in scope than the liberal-democratic notion of

citizenship. In section 8.2.2.a, Rawls claims this schedule of rights includes,

The right to life (to the means of subsistence and security), to liberty (to freedom from
slavery, serfdom, and forced occupation, and to a sufficient measure of liberty of
conscience to ensure freedom of religion and thought); to property (personal property),
and to formal equality as expressed by the rules of natural justice (that 1s, that similar
cases be treated similarly).8

Although Rawls does not explicate all of the human rights in his list and starts his list with
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LPp, pp. 80-1
8 James Nickel claims that theses two standards are (1) wide acceptability and (2) role-related importance
testing. See James Nickel, “Are Human Rights Mainly Implemented by Intervention?” in Rex Martin and
David A Reidy (eds.), Raw/s’s Law of Pegples: A Realistic Utopia? (London: Blackwell Publishing Company, 2006),
p. 266.
% LPb, p. 65.
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the word “among human rights,””

it is clear that the list of human rights outlined above
omits several rights identified in the UDHR and in the various covenants initiated by the
UN. For instance, Rawls affirms only the content of human rights specified in Article 3-18
of the UDHR, and thus excludes the freedoms of opinion, expression, and the press
(Article 19), the freedoms of assembly and association (Article 20), the right to political
participation (Article 21), the right to education (Article26), the right to health and social
services (Article 25), and so forth.

Rawls rejects Article 1, which specifies that “human beings are born free and equal in
dignity,” because Article 1 fully described “liberal aspirations.” Moreover, he rejects Article
2 regarding the right against discrimination by governments, because there is no shared
idea of persons as free and equal in the international public political culture, and a decent
hierarchical society’s conception of petsons is not the same as the liberal idea that persons
have equal basic rights.”’ For Rawls, members of many non-liberal decent societies function
in public life as responsible and cooperating members of different groups, and these
societies are “associationist in form.””* If a law of peoples included liberal principles for
respecting persons as free and equal citizens, then decent peoples would certainly not
accept “human rights proper”.

Furthermore, “human rights proper” forbids religious persecution, and liberty of
conscience is relatively narrow by the common standard because he allows that a decent
society may “deny full and equal liberty of conscience” and that “the established religion

may have various privileges.”93 Besides, “human rights proper” does not include the

freedoms traditionally associated with political participation—speech, press, association,

% In section 10, Rawls affirms the content of “human rights proper” specified in Article 3-18 of the Universal
Declaration of Human Rights. See Alyssa Bernstein, “A Human Right to Democracy? Legitimacy and
Intervention,” in Rex Martin and David Reidy (eds), Rawls’s Law of Peoples: A Realistic Utopia? (London:
Blackwell Publishing Company, 2006), pp. 278-298; and David Reidy, “Political Authorty and Human
Rights” in Rex Martin and David Reidy (eds), Rawls’s Law of Peoples: A Realistic Utopia? (London: Blackwell
Publishing Company, 2006), pp. 169-189.

' LPb, p. 66.

%2 LPh, p. 64.

% LPb, p. 74.
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and assembly—except the right to make one’s voice known to sincere officials. This
narrowness is because such rights may not be acceptable to members of societies whose
public cultures do not already reflect the values of democracy. Moreovert, following
Thomas Scanlon, Rawls contends that we must not interpret the idea of basic human rights
in a way that logically presupposes or requires democratic governmental institutions.” The
list of human rights plays a special role in Rawls’s conception of international justice by
restricting “the justifying reason for war and its conduct” and by specifying “limits to a
regime’s internal autonomy,” so “human rights proper” excludes the voting right altogether.
Finally, “human rights proper” excludes many of the social and economic rights specified
in Articles 22-27, except the right to subsistence and to personal security, because the
excluded rights “appear to presuppose specific kinds of institutions.””

In sum, beginning from a liberal domestic conception of justice, Rawls attempts to
formulate a notion of minimum decency that is acceptable to persons in other societies as
well. Rawls formulated human rights principles as part of the conception of decency and
as an important aspect of the international extension of the domestic conception of liberal
justice. On the one hand, this conception of decency is a standard for membership in a
society of well-ordered peoples. It maintains the mutual relations among peoples for the
right reason. In this way, the international community can be viewed, in ideal theory, as a
society of well-ordered societies, with its own public political culture and its conception of
public reason. On the other hand, because “human rights proper” was formulated from
notions implicit in the public culture of international cooperation, it has a freestanding
justification and can be an object of possible agreement among the wotld’s political
cultures. Human rights are norms that govern the conduct of governments and that

anyone who belongs to one of these cultures can accept without renouncing other

% Thomas Scanlon, “Human Rights as a Neutral Concern.” In Peter G. Brown and Douglas MacLean (eds.),
Human Rights and U. S. Foreign Policy: Principles and Applications (Lexington, MA & Toronto: Lexington Books,
1979), pp. 83-92.

% LPb, p. 80ff.
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important political principles. Thus, the universality of human rights is to be grounded
neither in metaphysical principle nor in any comprehensive doctrine. In this way, Rawls
claims that his theory of human rights is not “in some way distinctive of the Western
political tradition and prejudicial to other cultures” and that a wide range of cultures can
endorse his theory.”

Accordingly, the role of human rights in a conception of international justice emerges
within a sort of ideal dialogue between societies, not all of which are liberal. The emergence
conception of human rights functions as a minimum threshold below which an offending
society would no longer have good standing in international society. Decent peoples can

justify interventions to change other societies from illegitimacy to legitimacy.

2.8 Critique

If my interpretation is sound, we can find that Rawls provides a nonstandard view of
human rights. For avoiding the charge that his scheme is “peculiarly liberal or social to the
Western tradition,” Rawls proposes an entirely different justificatory strategy. Rawls’s
approach is instructive in that human rights are a proper subset of the rights possessed by
the members of a liberal democracy, or of the rights of the members of a decent
hierarchical society.”” Under this view, the role of a human rights doctrine should
determine the content of the human rights doctrine, and the role is to serve as a “public
basis of action for both liberal and decent societies committed to preserving a world in
which such societies can prosper.” Thus, the roles that human rights play in international
practice constrain the content of human rights.

Rawls’s instructive approach has its virtues. His novel suggestion is that a focus on the role

of human rights, in contrast to traditional controversies surrounding competing views of

% Ibid., p. 80.
7 LPb, p. 81.
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human natute, is 2 mote appropriate point of departure to justify human rights in a diverse
world. In chapter five, I will flesh out this point in my constructivist approach, and submit
a different justificatory strategy.

However, in what follows in this chapter, I will argue that the task of justification in his
scheme is not successful. My critique will focus mainly on the justification and the content

of human rights in Rawls’s approach.

2.8.1 Does a Human-rights Principle Have a Freestanding Status?

Traditionally, human rights have been understood as moral protection that extends to
individuals and that rests on human dignity ot moral status. But in The Law of Peoples, they
are understood as principles governing relations among peoples. For Rawls, although the
appeal to particular moral conceptions of the person might have the advantage of directly
justifying universal human rights, it would be unacceptable insofar as the rights would be
“in some way distinctive of the Western political tradition and prejudicial to other
cultures.” Because people cannot agtee on the respects in which all human beings are alike,
the best they can do is to agree on principles of fair social cooperation. In this regard,
Rawls’s account of human rights in The Law of Pegples is primarily institutional in that 1t
applies to the basic structure of a society of peoples. Peoples who agree to honor human
rights acquite their information from the interests of peoples, not the interests of persons,
because the latter would inject an individualistic element that would be unacceptable to
decent peoples.” The primary reason for which well-ordered people should seek to enforce
human rights is not an allegiance to the individuals who ate the vicims of human-rights
violations, but a desire to encourage “all societies eventually to honor the Law of Peoples and

to become full members in good standing of the society of well-ordered peoples.”” Leif

% See Thomas Pogge “An Egalitarian Law of Peoples,” in Philosophy and Public Affairs, 23(3)(1994), p. 211.
% See LPb, p. 93.
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Wenar clearly puts it thus:

Because Rawls’s global theory works exclusively in terms of peoples, it cannot show any
ditect concern for individuals. This 1s clear in Rawls’s account of human rights and
humanitatian intervention. When a Rawlsian people intervenes in another people’s
affairs, to stop human rights abuses or to provide food aid, the intervention is not for
the sake of the well-being of the oppressed or the starving individuals in the other
country. Rather, the intervenor aims at bringing the “outlaw” or “burdened” people up
to the level of legitimacy, so that it can play its role in the society of peoples. It is as if
societies were individuals, with their members being merely the cells of their bodies, and
one society intervened to give medical treatment to another to enable it to enjoin the
scheme of social cooperation. The fact that the conception of people cannot “trickle
down” to become concerns for individuals gives Rawls’s account of human rights and
humanitarian intervention a bloodless, institutional character.100

Moreover, if a people’s efforts to honor and to enforce human rights stem merely from the
assertion that respect for human rights enables a society to function smoothly; the scheme
cannot offer full protection to stateless persons around the world. But it is not adequate at
all if it still leaves out those who are not part of a system.

I think that (1) Rawls is quite wrong if he believes that human rights principles, based on
his constructivist device, can get rid of the notion of individualism, and (2) indeed there is a
cosmopolitan claim that Rawls cannot avoid in his idea of social cooperation.

Recall that the principle of liberal legitimacy is based on the critetion of reciprocity. A
conception of justice applicable to the basic structure of a system of social cooperation is
reasonable only if it satisfies the criterion of reciprocity. According to the critetion of
reciprocity, people treat the terms of cooperation as reasonable and fair only if those
proposing them have good reasons to regard them as acceptable to all of the participants.
In this regard, human rights are important instruments for individuals’ political autonomy

within a system of social cooperation. Rawls states,

What have come to be called human rights are recognized as necessary conditions of
any system of social cooperation. When they are regularly violated, we have command
by force, a slave system, and no cooperation of any kind.!"!

However, why does respect for human rights constitute a necessary condition for any

1% 1 eif Wenar, “The Legitimacy of Peoples,” pp. 64-5; and “Why Rawls Is Not a Cosmopolitan Egalitarian,”
p. 104.
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system of social cooperation? Why is “a slave system” an illegitimate form of social
organization for human beings? If slaves, as Rawls points out, suffer social death,'” what
does Rawls mean?

Following Charles Larmore, I think the reason is that the idea of reciprocity is based on a
liberal commitment independent of the collective will of citizens, namely, tbe idea of respect
for persons.'™ Tt is this moral commitment that requires political principles to be justifiable to
those whom these principles bind. Political liberalism is grounded on the idea of respect
for persons whose validity is external to the collective will of citizens. Therefore, the liberal
principle of legitimacy itself cannot be justified only on the basis of its acceptability to
reasonable citizens, and cannot be a freestanding view. Larmore clearly identifies the issue
here:

We would be wrong to suppose that the moral principle of respect for persons has the
political significance it does because reasonable people share a commitment to it. On the
contrary, the idea of respect is what directs us to seek the principles of our political life in
the area of reasonable agreement. Respect for persons lies at the heart of political
liberalism, not because looking for common ground we find it there, but because it is what
impels us to look for common ground at all.1%4

Accordingly, political liberalism’s fundamental principle should be understood as the
principle of respect for persons. The idea of reciprocity is an expression of the idea that
the principles regulating the basic structure should be ones that respect the equal status of

" 10
petsons gua citizens.'"”

If political liberalism is based on the moral principle of the idea of
respect, political liberalism must assert its fundamental principle in both domestic and
international domains. Therefore, consistently, the non-liberal society must not violate the

equal status of all persons gua citizens, which should function as the fundamental principle

governing the basic structure.
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JAFR, p. 24.
19 See Charles Larmore, “The Moral Basis of Political Liberalism,” in The Journal of Philosophy, 96(12)(1999),
Pp- 599-625. See also Jean Hampton “The Moral Commitments of Liberalism” in David Copp, Jean Hampton,
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Seen in this light, it is difficult not to presuppose the idea of human agency in Rawls’s
human rights theory. Indeed, some scholars clearly argue that the idea of social cooperation
presupposes a form of human agency in Rawls’s human rights theory."® Hinsch and

Stepanians state,

In his earlier work, Rawls conceives of basic rights and liberties—the rights and liberties
incorporated in his first principle of justice and effectively guaranteed in well-ordered
liberal democracies—as basic goods that all persons need in order to adequately develop
and exercise the capacities constitutive for their moral agency, i.e., their capacity for
rational action, fair cooperation and for the pursuit of the individual and the common
good. Since Rawls considers the human nights of the Law of Peoples to be a subset of the
rights identified by his first principle of justice, human nights clearly qualify as basic goods,
too. There 1s no reason, then, to assume that their value basis is different from the value
basis of those liberal basic rights and liberties that are part of the first principle of justice as
fairness. And there 1s also no reason to assume that the rationale for the human rights of
the Law of Peoples is basically different from the rationale for the basic rights and liberties
of domestic justice in Rawls’s earlier writing.107

In other words, if the idea of social cooperation is not merely a command system of social
coordination, it must presuppose a form of agency for the protection of individuals.
Buchanan points out,

If it is so important that every society be a scheme of cooperation, then surely this must
be because of how the differences between being a scheme of cooperation and being a
“command system based on force” affect human beings. Otherwise, we must attribute
to Rawls the spooky, repugnant, and implausible view that protecting individuals’ human
rights is only instrumentally important because it guarantees that societies will have a
certain characteristic, namely, that they will be cooperative schemes. But if what 1s so
important about cooperation is that it serves certain morally important interests—
including the interest in freedom—that all human beings have, then the cooperation
argument, if sound, tacitly appeals to just the sort of premises about basic human
interests and the moral equality of persons Rawls says he avoids.!0

The idea of human rights grounded in the value of individual agency does not logically
rely on any comprehensive doctrine and does not necessarily entail adopting any
conception of the good. The members of social cooperation can reasonably expect that

the principles of justice will appeal to all reflective persons and that human rights

1% See Donald Moon, “Rawls and Habermas on Public Reason: Human Rights and Global Justice”; Wilfried
Hinsch and Markus Stepanians, “Human Rights as Moral Claim” in David Reidy and Rex Martin (eds) Raw/ss
Law of Pegples: A Realistic Utopia? (Blackwell publishing, 2006), pp. 95-113, and Allen Buchanan, “Taking the
Human out of Human Rights,” in Rex Martin and David A Reidy (eds.), Rawls’s Law of Peoples: A Realistic
Utgpia? (London: Blackwell Publishing Company, 2006), pp. 156—168.

197 See Hinch and Stepanians, “Human Rights as Moral Claim,” pp. 123-4.

108 Allen Buchanan, “Taking the Human out of Human Rights,” p. 165.
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principles can be compatible with diverse cultural or religious traditions.

Put concretely, representatives of peoples in the second-level original position are aware
that they represent peoples that are made up of individuals. The representatives are also
aware both of how individuals are thought of in their own society and that the idea of
respect for the person, as elaborated in the representatives’ respective society, is different
from that in liberal society, which treats citizens as free and equal. Thus, peoples’ concern
for individual persons and their rights, does not influence Rawls’s people-centered
methodology. In other words, justice among peoples can include principles that have
individuals as their objects. If members of the society of peoples should intervene in a
situation on behalf of human rights, it is because bringing the worst persons up to a very
basic standard of living is a moral priority.

Indeed, Erin Kelly, a student of Rawls and the editor of Justice as Fairness: A Restatement,
accepts the view that Rawls’s human rights scheme has cosmopolitan roots, namely, the
equal moral status of persons. Because of this moral claim, we should think that (1) the
principles that “guide our social interactions are compatible with the basic interests of all
persons” and (2) the moral status of people derives from this moral claim."” For Kelly,
Rawls explains human rights as stemming from negotiattons among peoples rather than
among individuals, because Rawls sincerely acknowledges that individuals may have
different “cultural claims,” and that “cosmopolitanism must leave room for the importance
of cultural claims.”""" Cultural claims can be understood to be compatible with the basic

human rights of persons as such. Here, Kelly declares,

The content of human rights can be understood to be the subject of negotiation between
societies that are supported by morally concemed individuals who affirm that the
fundamental interests of all persons matter morally. Recall the moral intuition with which
we started: the basic interests of all other people matter no less when we do not share their
culture, ethnicity, religion, national identity or geographical tegion. This intuition is central
to a cosmopolitan moral philosophy. Using this intuition to guide us helps to show how a
conception of international justice that takes seriously the moral claims of peoples or

"% Erin Kelly, “Human Rights as Foreign Policy Imperatives,” in Deen Chatterjee (ed), Ethics of Assistance
(Cambndge: Cambndge University Press, 2004), p. 178, p. 184.
"0 Btin Kelly, “Human Rights as Foreign Policy Imperatives,” pp. 184-5.
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societies can be situated within a cosmopolitan moral conception—one in which shared
ethical concern for human rights generates international pressure to ensure that all
societies are decent.!!!

In this regard, although Rawls says that a law of peoples is concerned mainly with the
justice of societies, in contrast with cosmopolitanism, which is concerned mainly with the
well-being of individuals, there is still a cosmopolitan moral ground that Rawls’s human

rights scheme purports to erase.

2.8.2 Untversal Applicability of Human Rights: Political Stability or Humanity?

Rawls argues that basic human rights are rights that members of international society
should legitimately enforce, regardless of whether all states have legally committed
themselves to respect and secure these rights. This assertion means that a society is obliged
to respect human rights regardless of whether it accepts the principles of the law of
peoples that presents the principles, and regardless of whether the society’s interests are
considered within the second original position. If a society violates human rights principles,
just societies have reasons to interfere in order to protect basic human rights. In extreme
cases, just socleties may even go to war to protect persons from the abusing governments.
However, the justification with respect to the universal applicability for human rights 1s still
unexamined. For instance, why does the fact that human rights are common to both liberal
and decent peoples establish the rights’ applicability to other societies? If human rights are
defined as shared standards of the society of peoples, it is not clear why they apply to
countries that are not part of the society of peoples as well. Because outlaw peoples and
burdened societies do not have representation in the second original position, it is
unjustifiable from that position to conclude that outlaw states and burdened societies

should respect human rights.""? Peter Jones and Chatles Beitz explicitly argue that Rawls’s

1 g
Ibid, p. 184.
"2 See Peter Jones, “International Human Rights: Philosophical or Political?”” in Simon Caney, David George,
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two-stage original position is simply a model of interaction among just countries. Human
rights principles are morally prior to the model, and the model asserts that human rights
are common to the well-ordered peoples. Therefore, the model would fix the content of
human rights—what well-ordered society guarantees—before defining well-ordered
political institutions. Any “people” that guarantees these rights is, by definition, well-
ordered and is a member of the society of peoples. Because human rights hinge on the
members of liberal and decent peoples, all of whom guarantee the rights, this definition
may show that intervention is prohibited among well-ordered peoples. However, it is not
convincing as a justification of intervention in the domestic affairs of non-members of the
society of peoples. Merely arguing that human rights are a necessary condition of any
system of social cooperation and thus that human rights violators cannot be part of an
international system of social cooperation, does not show that liberal and decent peoples
have the right to intervene in outlaw states’ domestic affairs. Because badly ordered people
have neither representation in the second original position nor an opportunity to argue for
their own approach to human rights, there is no reason to think that badly ordered peoples
should protect human rights. Holding them to members’ human rights standards would be
an arbitrary use of power.'”

One reasonable response for Rawls is that basic human rights constitute the minimum
standard of legitimacy that any system would need in order to become part of the system of
cooperation. Outlaw states, because they have a system of institutions, must satisfy the
minimum standards of legitimacy as well. By virtue of the fact that outlaw states are
aggressive and that their violation of basic human rights seriously threatens international
peace, well-ordered societies must do something to stop governments’ abuse for the sake

of international stability. In other words, violations of basic human rights pose a

and Peter Jones (eds), National Rights, International Obligations (Boulder: Westview Press, 1996), pp. 183-204.
Charles Beitz, “Rawls’s Law of Peoples” Ethics, v. 110(4)(2000), pp. 669-696.
'3 Beitz, “Rawls’s Law of Peoples,” pp. 683-6.
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fundamental threat to peace and stability within the international ordet. In this regard, the
justification of obliging a country to honor human rights relies not on a cosmopolitan
understanding of the rights of individual persons but on an understanding that states that
violate human rights are dangerous to other peoples.

However, there is no causal correlation between facts about internal repression on the one
hand and aggression toward other peoples on the other. It is possible to see that some
outlaw states violate the human rights of their own peoples without posing any serious
threat to mnternational sfability.”"’ Therefore, to justify imposing an obligation to honor
human rights on a state merely to strengthen international peace, not to counter human-

tights violations per se, would justify human rights in a politically wrong way.'"

2.8.3 The Limits of Public Reason

It is clear that Rawls treats the justification of human rights as distinct from the justification
of the content of human rights. Human rights are justified from a constructivist procedure
of justification and can be acceptable not only to liberal peoples, but also to non-liberal
decent peoples who meet minimal requirements. Moreover, in order to obtain the widest
possible agreement on rights, and to dispose of the charge that human rights are peculiarly
liberal or a Western tradition, Rawls narrows the rights’ content. Because a people’s
compliance with human rights largely determines the extent to which all other peoples’ will
respect the former people’s institutional arrangements, technically, outsiders can use azy
human-rights violation to justify humanitatian intervention. This limited but setious role
that human rights are to play in world politics thereby creates a powerful incentive to avoid

the problem of human rights inflation.'"*
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However, his justificatory minimalism accompanies no substantive minimalism in this way.
In this section, I argue that the restricted content of “human rights propet” rests mainly on
a failure to distinguish between justification of human rights and the interpretation-
implementation of them. In the next section, I argue that we could preserve Rawls’s
constructivist approach without relying on the regressive implications concerning human
rights.

In general, any conception of human rights must address two issues: (1) the justification
as to why we should recognize these rights as human rights and (2) the justification as to
which rights we should recognize as human rights."”” If we accept that Rawls furnishes
grounds for resolving the first issue, we still lack sufficient means to deal with the second
issue.

Recall that liberal peoples and decent peoples reach their agreement on a law of peoples in
their respective otiginal positions. They then find that they have agreed upon the same
principles. Furthermore, Rawls refers to the second-level original position as not only a
justificatory device for the principles, but also a justificatory device from which those

principles are to be further interpreted. Rawls states,

The eight principles are open to different interpretations. It is these znterpretations, of
which there are many, that are to be debated in the second-level original position.... The
problem of how to interpret these principles can always be raised and is to be debated
from the point of view of the second-level original position.!

This passage identifies the importance of the original position as the justificatory device
from which the principles ought to be interpreted—including the principle that people
are to honor human rights. But it is not clear what principles or procedures would guide
peoples within the original position in establishing a settled interpretation of human
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