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ABSTRACT OF THESIS

The aim of the present thesis is basically twofold. First, to examine from the
International Law viewpoint the 1974 Turkish Intervention of Cyprus;
actually whether there are any grounds upon which Turkey may rely in order
to establish the legality of intervention. Second, to explore the legal
consequences of the intervention. In this way, the dissertation would be
forward-looking as prospects for a future settlement of the Cyprus issue
would be analysed in the light of Public International Law.

Although Turkey’s 1974 intervention has been the subject of much comment,
a fresh study is warranted. This is so, because the present analysis will take
advantage of information not available to many of the earlier commentators.
Extensive research has been conducted in the Public Records Office
examining available Foreign Office and War Office Files relevant to the
study. Greek Cypriot politicians have been interviewed who gave their own
exposition of the events surrounding the issue, and will be cited where
relevant. Greek as well as Turkish material has been thoroughly studied and
shall also be included in the study. Needless to mention that massive
International Law works are quoted in detail, thus making possible the
application of legal principles to the issue under examination. Furthermore,
this new study is distinctive and even imperative, in that it ranges beyond the
question whether the intervention was lawful to consider the legal
consequences which flowed from it, and looks to the future exploring
prospects for a just and viable settlement to the Cyprus Issue.

It is noteworthy that the thesis is broad enough to comprise analysis of
various branches of the academic field of international law such as the
International Law of Armed Conflict and the Use of Force, International
Organizations, the Law of Treaties, International Law Theory, Statehood,
Human Rights, Conflict resolution, Foreign Policy and even Constitutional
Theory.

The Doctoral Thesis will be divided in three Parts and comprise eight
Chapters.
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CHAPTER I: DIPLOMATIC CONTEXT OF THE CYPRUS QUESTION

(1) The period up to 1960

1.1. Brief Historical background

The History of Cyprus begins with the Neolithic times going back to the 6™
millennium. ! With the discovery of copper in Cyprus early in the third millennium
B.C. the history of Cyprus enters into a new period, the Bronze period 2500-1500
B.C. ‘

The most important event during that period was the arrival of Achaean-
Mycenaeans around the middle of the second millennium and the Mycenaean culture,
previously flourishing in the island of Crete was now introduced into Cypfus. The
extent of the Mycenaean influence has been shown by the archaeological findings-
tombs, vases and other remains, as well as excavations of Mycenaean cities in the
Eastern coast of Cyprus, in the province of Famagusta.®> Before the end of the second
millennium more Greek colonists arrived to live in Cyprus while others on the east
and west of Asia Minor. According to history, cities of Cyprus were founded by
heroes of the Trojan war such as Salamis by Teucer, brother of Ajax, Paphos by
Agapenor from Arcadia, Idalium by Chalcanor, Lapithos by Praxandros of Laconia
and‘others.4 The Greek colonization was very extensive and this is supported by
Herodotus, who says that the inhabitants of Cyprus had come from Athens, Argos,

Arcadia, Salamis.’ The Greek colonists brought with them the Greek culture and way

! See Karageorghis: Cyprus, Geneva 1968, pp. 34-35; Spyridakis, A Brief History of Cyprus, Nicosia, 1974.

2 Contra Denktash. In his Prologue to The Cyprus Triangle, he places the year 1571 A.D., date at which Cyprus
came under the Ottoman rule, as the starting point of the island’s early history. For the legal implications of this
assertion, see Chapter 5 below.

* Stanley Casson, Ancient Cyprus, London , 1937, Spyridakis, A Brief History of Cyprus, supra, pp. 6-8;
Karageorghis, Cyprus, supra, pp. 62-63. On the question whether Alasia refers to the whole of Cyprus or a
particular city and regarding the dispute about Alasia, ibid. p. 64. See also Hill, A History of Cyprus vol. 1,
Cambridge: Cambridge University Press, 1940, pp. 39-49

* Homer speaks of Cinyras, the King of Paphos, who gave Agamemnon, the Commander-in-Chief of the Greek
forces against Troy, a decorated suit of armour, and King Cinyras is praised by the Greek poet Tyrtaeus (7
century B.C.) and Pindar (5" century B.C.).

3 Besides the Greeks, Phoenicians from Syria also came to Cyprus not earlier than 1000 B.C. and settled in the
coast, particularly in Kition. But, as Professor Gjerstad, of the Swedish archaeological Expedition, points out,
there exists a fundamental difference between the Greek and the Phoenician settlements in that the former were
the result of mass migration and aimed at political occupation and cultural penetration whilst the latter were of a
strictly commercial character.



of living, including their political ideas and manner of administration. The
autochthonous inhabitants, the FEteocyprians (a technical name given by
Archaeologists to differentiate the uncivilised population of Cyprus from their
civilised descendants) accepted the Greek culture. On the model of the Greek city
states and following the Mycenaean system of government many kingdoms have been
established in Cyprus. Diodorus Siculus, the historian, refers to nine such kingdoms in
the middle of the fourth century.

The Cyprus kings following the Mycaénean precedent were at the same time

high priests, judges and generals and the institution of Kingship was hereditary.
Gradually the institution of the assembly of 'the people, the ecclesia, was developed to
which the king was referring matters of administration for consideration.’
The Kings of Cyprus retained their autonomy under the Egyptians and the Persians
from the sixth century to the end of the fourth century B.C. even after the heroic but
unsuccessful revolt under King Onesilus in the fifth century B.C. who tried to unite
the Cypriots against the Persian domination.

Next important King who united the cities of Cyprus under the leadership of
Salamis was its King Evagoras the First. Evagoras carried a ten year war against the
Persian yoke and during that struggle was greatly assisted by the Athenians who made
him a citizen of Athens. Evagoras is the most important statesman in the History of
Cyprus who not only maintained and spread the Greek culture throughout Cyprus but
transmitted it to the neighbouring countries.”

The kings retained their sovereignty over their own cities during thé time of
Alexander the Great. When after his death in 323 B.C. a dispute arose over the
possession of Cyprus betweqn his successors Ptolemy and Antigonus, the kings of
Cyprus were divided some of them supporting the former whilst others supporting the
latter, but eventually Cyprus came under Ptolemy who shortly afterwards was

proclaimed as King Ptolemy.

8 See Casson, Ancient Cyprus, ante, pp. 143-157; Spyridakis, A Brief History of Cyprus, ante, pp. 11, 1622,
where reference is made to the most important kings such as Evagoras and Onesilus of Salamis and Cinyras of
Paphos.

7 Isocrates, the friend and the tutor of his son Nicocles, considered Evagoras as the ideal ruler and described him
as such in three orations which he presented to Nicocles. As to the three orations of Isocrates see Hill, A History
of Cyprus , ante, p. 216, note 5, who refers to Forster, Isocrates Cypriot Orations, Oxford, 1912.



Cyprus remained under the Ptolemies for two and a half a centuries and during that
time achieved a great degree of culture and prosperity.

Cyprus was occupied by Rome in 58 B.C., as Greece had been occupied earlier
(c. 146 B.C.) and became part of the province of Cilicia governed by a proconsul.
Among the early proconsuls was the famous orator Cicero. Under Augustus Cyprus
became an imperial province.

The introduction of Christianity to Cyprus was the most important event during
this period of the Roman rule. On his first missionary journey in 45 A.D. Paul
accompanied by Barnabas, a Cypriot, and Mark landed at Salamis and preached the

new religion. The conversion to Christianity was completed by the beginning of the
fifth century through the great ecclesiastical figures of the time, St. Barnabas, Lazarus,
Spyridon of Trimithus, Philon of Karpasia, Tychon of Amathus and Epiphanios of
Constantia.?

On the laying of the foundations of the Byzantine Empire, in 330 A.D. Cyprus
received special attention and protection by the emperors of Byzantium.® When
Cyprus was a Byzantine province, the Arabs, who had accepted the religion of Islam
raided at intervals Cyprus from the seventh to the tenth centuries and caused great
destruction. But the Arabs never made an organised attempt to occupy Cyprus or
acquire sovereignty over it and their activities were limited to looting and taking
prisoners. '’ |

The Byzantine period of Cyprus came to an end with the reign of Isaac
Comnenos.'! Throughout the Byzantine period the Greek character of Cyprus was
preserved in all its manifestations.'? Richard sold Cyprus to Guy de Lusignan, King of
Jerusalem and thus Cyprus became a Frankish Kingdom. The Lusignans ruled for
about three hundred years (1192-1489) on the feudal system, all privileges belonging

8 See Spyridakis, A Brief History of Cyprus, ante, pp. 43-46; Hill, A History of Cyprus, ante, pp. 247-48.

® The mother of Constantine the Great visited Cyprus and established Churches including the monastery of
Stavrovouni where, according to the tradition, she left pieces of the cross upon which Christ was crucified: see
Hill, A History of Cyprus, supra, p. 246 note 3 for the various versions.

10 For the Arab raids see further, Spyridakis, A Brief History of Cyprus, supra, pp. 90-102; Hill, A History of
Cyprus, op. cit., pp. 291-296.

W' Isaac Comnenos was expelled from office by the King of England Richard Coeur de Lion on his way to the
Holy Land as one of the leaders of the Third Crusade. The arrival of Richard and the events which followed are
vividly described by St. Neophytos, one of the eminent ecclesiastical writers of the time.

12 For the legal implications of this assertion see below Chapter 5.
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to | the nobles whilst the people were oppressed without participation in the
administration. The system of administration was alien to the people of Cyprus.
During the Frankish period the Greek Orthodox Church was in a state of persecution
as the Latin Church was trying to subjugate it.'> The last Queen of the Lusignan
dynasty Catherine Cornaro ceded Cyprus to Venice 1n 1489, when the Lusignan
domination of Cyprus ended.'"* The Venetian occupation of Cyprus had a purely
military purpose that of defending the Venetian interests from any dangers that might
come from Egypt and the Turks."

The Turks, who had captured Constantinople in1453, invaded Cyprus with
powerful army in 1570 and, in 'spite of the defence put up by the Venetians, they
captured Nicosia in the same year and in 1571 Famagusta fell after a heroic resistance
of the Venetian commander Marcantonio Bragadino. After the capture of Nicosia, but
especially after the fall of Famagusta, unprecedented acts of atrocities followed,
property was looted and most of the important churches such as St. Sophia, and St.
Catherine in Nicosia and inA Famagusta were converted to Moslem mosques. And
remained as such to nowadays. Hill, in his History of Cyprus after referring to Nicosia
at which the massacre and looting went on for there days, writes that “the reader may
be spared description of horrors which were such as usually occurred at the capture of

any Christian city by the Turks”®

and after the fall of Famagusta observes that “the
history of Cyprus is rich in episodes of horror, and this was an age inferior to no other
in barbarity: but as an example of cold-blooded ferocity, in which the childishness of
the savage combines with the refinements of the sadist, the martyrdom of the hero of
Famagusta by Mustafa Pasha yields the palm to none. It was inspired not by
momentary fury, but by deliberate bloodlust. Some details may have been exaggerated
by anti-Moslem sentiment, but the main facts are not open to doubt”.!

The Turkish conquest brought many radical changes to Cyprus. In spite of the

atrocities the Turks supported the Greek-Orthodox Church, which replaced the Roman

13 See Hill, A History of Cyprus, ante, pp. 1059-1061.

" For a genealogical table of the house of Lusignans see Cobham, Excerpta Cypria, Cambridge: Cambridge
University Press 1908, pp. 168-169; Hill, A History of Cyprus, vol. III, Cambridge: Cambridge University Press
1948 pp. 1156-1157. :

'3 On this, see Hill, A History of Cyprus, ibid., pp. 765-877.

' Ibid. p.984.

17 Ibid. pp. 1033-1034.
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Catholic as the official Church of the island.'® The Archbishop of Cyprus was given
similar privileges as those conferred on the Patriarch at Constantinople.'’

The Turkish rule in Cyprus ended in 1878. By the Convention of the defensive
alliance between Great Britain and Turkey with respect to the Asiatic provinces of
Turkey signed at Constantinople on the 4™ June 1878, Turkey consented to assign the
island of Cyprus to be occupied and administered by England for enabling her to make
the necessary provision for executing her engagements under the Treaty. By an Annex
to this Convention signed at Constantinople of the 1% July 1878 between the same
Contracting Parties the conditions under which England would occupy Cyprus are
provided and provision was made that “if Russia restores to Turkey Kars and other
conquests made by her during the last war in Armenia, the Island of Cyprus will be
evacuated by England and the Convention of the 4™ June 1878 will be at an end”. By
an additional article signed at Constantinople on the 14™ August 1878, it was agreed
between the High Contracting Parties that for the term of the occupation and no longer,
full powers were granted to Great Britain for making Laws and Conventions for the
Government of the island and for the regulating of its commercial and consular
relations and affairs.?® In July 1878 Cyprus was occupied by Great Britain.

The main purpose of this short historical narrative has been to show that during
all the years of foreign occupation many conquerors passed through Cyprus and she
came across many cultures. Although they left their traces, which may be witnessed
by the various silent monuments, nevertheless Cyprus never has lost its own character

or identity.21

1.2 Legal Questions arising out of the British Occupation

'8 Spyridakis attributes this to a political motive as the Turks did not want to provide the European powers with
any excuse for intervention after the battle of Lepanto in 1571 ( A Brief History of Cyprus, ante, p. 151).

1 The Patriarch was recognized not only as the religious head of his religious community but also as the
political chief master and King taking the place of the former emperor. As the head of his religious community
he represented it before all state and diplomatic authorities with which he was corresponding. The Patriarch was
entitled to impose ecclesiastical taxes and to adjudicate on disputes between members of his flock of a civil
character. The ethnarchical mission of the Church was attributed by Theodore Papadopoulos to historical needs
and not religious requirements (see Theodore Papadopoulos, Orthodox and Civil authority, Journal of
Contemporary History, 1968 p. 201).

2 The text of the Convention is given in Hill, A History of Cyprus vol. IV, Cambridge: Cambridge University
Press, 1952 pp. 300-301, of the Annex at p.301-302 and of the Additional Article at p.302.

2! Stanley Casson correctly observes that it will be incorrect to say that Cyprus has absorbed anything; she rather
absorbed and then transformed (Ancient Cyprus, ante, p.2).
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There is no unanimity as to the legal position of Great Britain in respect of
Cyprus during the period from its occupation in 1878 till the annexation in 1914. A
view was expressed that Great Britain acquired a de facto though not a de jure
sovereignty over Cyprus under the Convention. The concept of sovereignty, as
supreme authority which is independent of another authority, coincides with that of
the political power and has different aspects. In so far as it excludes the dependence
upon any other form of authority of another state, sovereignty is independence. It is
external independence with regard to the liberty of action outside the borders of a
State in its intercourse with other States and interrial independence with regard to the
liberty of action inside the borders. As regards the power of a state to exercise
authority over all persons and things within its territory, sovereignty is territorial
supremacy (dominion, territorial sovereignty). > With respect to the territorial
sovereignty three theories were expounded especially in international law.

One theory supports that territory is the object of State power .According to the
writers supporting this theory (Oppenheim, Lauterpacht in the U.K.) the territory is an
object over which the State exercises a true right. According to the second theory,
which extensively is accepted in Germany (by Jellinec) and was introduced in Greece
by the late Professor Saripolos, territory is a constituent element of the concept of the
Stéte. The territory is not a part of the possessions of the state but a prerequisite of its
existence. A third theory inspired by the Austrian school (Kelsen, Verdross) maintains
that the territory should be immune from any juristic or geographical element and
should be approached from the angle of the exercise of the competence of the state
ratione loci. Under this theory the relations of the colonial territories to the
metropolitan State territory could be better explained.

The supreme authority which the State exercises over its territory would seem to
suggest that on one and the same territory there can exist only one full sovereign State
and that two or more sovereign States on one and the same territory are an

impossibility. But the controversy over the non-divisibility of sovereignty, prevalent

z Oppenheim;Lauterpacht p- 286; Starke, An Introduction to International Law, London ,1972, p.106; Hall, A
Treatise in International, law, Oxford, 1924, pp. 56-58.
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in the sixteenth, seventeenth and eighteenth centuries was dying out in the nineteenth
century especially with the appearance of colonialism.

Among the examples of the divisibility of sovereignty is the case where one
state actually exercises sovereignty which in law is vested elsewhere, as where a piece
of territory is administered by a foreign power with the consent of the State to which
the territory belongs. In this réspect reference is made to the position of Cyprus from
1878 to 1914 under British administration and that of Bosnia and Herzegovina from
1878 to 1908 under the administration of Austria-Hungary® where a cession of
territory has for all practical purposes taken place although in law the territory
belonged to the former owner state.

This is borne out by the provisions of the Convention itself under which Turkey
assigns the administration of the Island of Cyprus to Great Britain, an expression
which denotes transfer of title, whilst at the same time provision is made in the Annex
for the eventual return of Cyprus on the fulfilment of certain conditions.? That
sovereignty was remained in Turkey was never disputed by Great Britain on taking up
the administration of the island.” The occupation of Cyprus lacked juristic precision
but it was analogous to protectorate in the sense that it fell within the designation of a

country under protection of Great Britain.*

3 See Oppenheim-Lauterpacht, International Law, ante, p.455, where it is observed that “such nominal
sovereignty is not totally devoid of practical consequences”. See also the observations of Phillimore,
Commentaries upon the International Law vol. 1, London, 1879, pp.131-132.

In the case concerning the Light House in Crete and Samos the Permanent Court of International Justice held in
October 1937 that notwithstanding the very wide autonomy conceded by Turkey to the islands of Crete and
Samos these territories must be regarded as having been under Turkish sovereignty in 1913 with the result that
Turkey could properly grant or renew concessions with regard to these islands. In a dissenting Opinion Judge
Hudson, regarding this point said that “a juristic conception must not be stretched to the breaking point, and a
ghost of hollow sovereignty cannot be permitted to obscure the realities of the situation”( P.C.LJ. Series A/B
No.71).

% See Roberts-Wray, Commonwealth and Colonial Law, London, 1966, p- 28. A very wide jurisdiction was
grantcd to Britain to administer Cyprus, during the period it had the administration of the island.

> The British Government did not wish to ask the sultan to alienate territory from his, sovereignty. It has been
asserted that until the annexation Great Britain refused to extend the protection of her consuls to Cypriots
resident outside the island (see Hill, A History of Cyprus, ante, Vol. IV p. 285); O’Connell, International Law
Vol. 1, London, 1965, 354:“the British government in fact acknowledged that it had no intention of alienating
territory from the Sultan’s sovereignty”. The British Foreign Secretary was also of the opinion that the transfer
of the island to the Great Britain had all the incidents of cession for so long as the British occupation lasted
(O’Connell, Legal Aspects of the peace treaty with Japan, British YB.I.L., 1952 vol. XIX, 423, p.426)..

% See Oppenheim-Lauterpacht, International Law supra, p.455, note 2; O’Connell, International Law, supra;
Roberts-Wray, op.cit. (considers as doubtful whether, in English Law, Cyprus could accurately be regarded as a
territory under the Sovereign’s protection and points out the difficulty of grouping Cyprus with other territories
by referring to pre-1915 Acts of Parliament).

14



Great Britain immediately after the outbreak of war with Turkey in 1914,
annexed Cyprus by Order in Council of the 5™ November 1914% and as from that date
Cyprus formed part of the Her Majesty’s dominions.?

Cyprus, when annexed, had been under British administration since 1878. Such
annexation in time of peace without the consent of the State which in law owns the
territory is unlawful and it is of doubtful legality in war.? In any event the annexation
was recognized by Turkey by article 20 of the Treaty of Lausanne 1923. Turkey
furthermore, by Article 16 of the same treaty renounced all rights and titles
whatsoever over or respecting inter alia the islands other than those over which the
sovereignty is recognised by the present Treaty (and therefore over Cyprus as well)
and by Article 27 Turkey was precluded from exercising any jurisdiction in any
political, administrative or legislative matter outside the terﬁtory of Turkcy,' on any
national of a tem’tofy put under the sovereignty of the other signatory Powers (as in

the case of Ottoman subjects in Cyprus).
1.3 British constitutional proposals for Cyprus

On the assumption of the government by the Labour party in 1945 the
Secretary of State for the Colonies stated that it was proposed to seek opportunities to
establish a more liberal progressive regime in the internal affairs of the island. For this
purpose a Consultative Assembly was convened in 1947 but the response was
discouraging.’® These constitutional proposals though constituting a step towards self-
government were inspired by an imperial spirit and were inconsistent with the ideals
for which the Second World War had been fought and the declared promises during
and after the War by the British government. The limitations imposed by the

constitutional proposals and the powers reserved to the Governor with respect to

%7 The Cyprus Annexation Order in Council 1914, Statutory Rules and Orders Revised 1924, No. 1629, vol. II
pp. 577-578. During World War II Great Britain offered to transfer Cyprus to Greece in exchange for Greek
support for Serbia an offer which was later withdrawn.

21t is an indication that the United Kingdom did not subsequently deny the Enosis to the Greeks of Cyprus
because of any strategic agreement with Turkey, but on other grounds which will be discussed later in this
Chapter.

%% Oppenheim-Lauterpacht, International Law, ante, p. 567, note 3.

% For details of the Plan, see Kyriakides, Cyprus, Constitutionalism and crisis Government, University of
Pennsylvania Press, Philadelphia, 1968, pp. 30-32.
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defence and external affairs had not left any room for their acceptance. The Greek
Cypriots under the leadership of Archbishop Leontios had decided that their future
aim should be Enosis and only Enosis (Union with Greece). An aim followed by his
successors Makarios II and Makarios III.*' The demand of Enosis was becoming more
persistent and on the 15™ of January 1950 a plebiscite was held, under the aegis of the
Ethnarchy Council, among Greek Cypriots, at which 96 % of the persons taking part
in it voted for Enosis of Cyprus with Greece.

In the meantime the British Government announced that she intended to
introduce a constitution as a first step towards self—goveniment, an announcement
which was met by the immediate reaction of the Greek Cypriots. For overcoming such
reaction and winning their cooperation the British thought that the best way was to
carry with her some good will from Greece and Turkey and for this purpose she
decided to invite Greece and Turkey to send representatives to a conference to be held
in London and collaborate for an agreement there. The theme of the conference was to
cover all the common interest of the three powers on the eastern Mediterranean. 2
The proposed Conference was held without the approval of the Archbishop who
publicly declared that the convening of such a conference is a trap and a means of
undermining Greece’s appeal to the United Nations. It is significant that at the
Conference, Macmillan, the British Foreign Secretary, frankly admitted that: “it is an
undoubted anomaly and it is in our view wrong that while so many other parts of the
woﬂd have made Steady progress in the art and practice of self-government there has
been no comparable advance in Cyprus. We must put this right. Internal self-
government has to be the first aim”33 The Greek Foreign Minister Stephanopoulos
supported the application of self-determination to Cyprus,** whilst the late Zorlu, the |
Turkish Foreign Minister, maintained that it was not right to consider the Cyprus
question from the angle of the present day composition of the people and the guiding

principles should not be the consideration of the majorities and minorities but rather

31

32 Eden’s, Memoirs London 1960, p. 197; See also debates in the House of Commons in Parliamentary Debates
(Hansard), H.C. Debates 12947-1948 vol. 451 col. 2159-2162.

3 Cmd 9594 (Miscellaneous No. 18 1955). The Tripartite Conference on Eastern Mediterranean and Cyprus, p.
13.

* Cmd pp. 17-18.
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the granting of full equality to the two groups. Furthermore he added that the status
quo should be maintained in Cyprus. If this were to be upset then the island should
revert to Turkey 3
In broad lines it was proposed a Constitution providing for an Assembly with an
elected majority, a proportionate quota being left for to the Turkish Cypriot
community and for the progressive transfer of the departments to Cypriot Ministers
responsible to the Assembly with the exception of foreign affairs, defence and security
which will be left for the Governor. A proportion of the ministerial posts would be
reserved for the Turkish Cypriots.
There was no agreement regarding the future international status of Cyprus and
confronted with this deadlock the Conference came to an end.*®

The Greek Cypriots undertook then an armed struggle for the satisfaction of their
demands. The Governor was substituted by Field Marshall Sir John Harding, Chief of
the Imperial General Staff, who 6n arriving to Cyprus started protracted negotiations
with the Ethnarch Archbishop Makarios in an attempt to find a solution to the problem.
The proposals put forward by the British Government during the talks, as far as the

constitutional problem was concerned were as follows

(a) Though the British Government admits that the principle of self-determination
may be applicable to Cyprus nevertheless her position was that it was not a
practical proposition on account of the situation then prevailing in the Eastern
Mediterranean.”’

(b) The details of the constitution would be a matter for a discussion between the
representatives of all sections of the population. Nevertheless the following

points were clarified by the British Government

5 Cmd 9594 p. 25.

38 Eden’s Memoirs, ante p. 4101; Cmd. 9594 supra p. 42; comments on the Conference by Kyriakides, Cyprus,
Constitutionalism and crisis Government, ante, pp. 39-41.

%" The British Government would be prepared to discuss the future of the island with representatives of the
people of Cyprus when self-government has proved itself capable of safeguarding the interests of all sections of
the community (correspondence exchanged between the Governor and Archbishop Makarios, Cmd. 9708, p. 3);
for these talks see S.G. Xydis, Cyprus, Reluctant Republic, The Hague 1973, pp. 44, 95, 206 note.
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(@

(i1)

(iii)
(@iv)

v)

She offers wide measure of democratic self-government and to this end she
proposed the drawing of a new and liberal constitution in consultation with
all sections of the community.

The constitution would enable the people of Cyprus through responsible
Cypriot Ministers to assume by suitably phased process, control over the
departments of Government except those relating to foreign affairs and
defence which would be reserved to the Governor and the public security
which would be also be resérved to the Governor for as long as he deems
necessary. |

The constitution will provide for an Assembly with an elected majority.

A Cypriot Premier would head the new administration who would be
chosen by the Assembly with the approval of the Governor. Ministerial
portfolios would be allocated by the Premier subject to a constitutional
provision relating to participation of Turkish ministers in the Council of
Ministers.

There would be proper safeguards for the rights of the individual citizens.*®

Eventually no agreement could be reached, not only on the constitutional question

but also on other matters..

The British Government concentrated on the action necessary to prepare a

working plan for self-government of Cyprus and for this purpose entrusted Lord

Radcliffe to prepare and submit constitutional proposals for Cyprus. Such was the

report submitted by Lord Radcliffe.*

By his constitutional proposals Lord Radcliffe recommended that a diarchy for

Cyprus consisting of the section of subjects reserved for the Governor, comprising

foreign affairs, defence and internal security, and the self-governing section

38 Cyprus: Correspondence exchanged between the Governor and Archbishop Makarios, Cmd. 9708 p. 8;
Kyriakides, Cyprus, Constitutionalism and Crisis government, supra, pp.42-44.

% As ar result the Archbishop, together with the Bishop of Kyrenia and other churchmen was deported to the
Seychelles. The armed struggle, however, continued. See the prophetic speech of Earl Attlee when he said “T
hold no brief for the Archbishop, but I remember that the rebels of the past generally tend, sooner or later, to be
Prime Ministers in the British Commonwealth” (Parliamentary Debates-Hansard, House of Lords Debates vol.
196 col.462).

“ See Constitutional proposals for Cyprus, Report submitted to the Secretary of State for the Colonies Cmnd.
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consisting of the Legislative Assembly, the cabinet and the Judiciary and
comprising all matters other than the reserved ones.

The Legislaﬁve Assembly would consist of a Speaker, a Deputy Speaker appointed
by the Legislative Assembly and 36 other members out of whom 6 would be
nominated from among members of the minority communities and 30 elected
members (6 voters on the Turkish communal roll and 24 elected voters on the
general roll). The Legislativé Assembly would pass all the Bills dealing with self-
government matters that shall become Laws on being assented to by the Governor.
The executive power of the self-governing section would be exercised by a cabinet
consisting of the Chief Minister, appointed by the Governor from among the
members of the Legislative Assembly and enjoying the largest measure of general
support in the Assembly and five other Ministers appointed by the Governor on the
- recommendation of the Chief Minister from among members of the Legislative
Assembly. There would be also a Minister of Turkish Cypriot Affairs, appointed
by the Governor at his discretion from among the members of the Legislative
Assembly elected by the voters on the Turkish Cypriot communal roll, who will be
responsible for the office dealing with Turkish Cypriot affairs.

Regarding the Judicature there would be a Supreme Court consisting of the
Chief Justice who is appointed by the Governor after consultation with the Chief
Minister and two other judges, or such increased number of members as may be
provided by law, being uneven, appointed by the Governor after consultation with
the Chief Justice.

The Attorney-General would be appointed by the Governor on the
recommendation of the Chief Minister and his appointment would be revoked
accordingly.

A tribunal of Guarantees would be established, the members of which would be
appointed by the Governor in consultation with the Chief Justice and the Chief
Minister. Membership of the Tribunal shall include an equal number of the Greek
Cypriots and Turkish Cypriots under the chairmanship of a person who would not
be either Greek Cypriot or Turkish Cypriot. The Tribunal would deal with

individual complaints against acts of the administration.
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His conclusions are pertinent, even today. For this reason the relevant paragraphs
of this Report are quoted in full:

“427. T have given my best consideration to the claim, put before me on behalf of
the Turkish Cypriot community that they should be accorded political
representation equal to the of the Greek Cypriot community. If I do not accept it I
do not think that it is out of any lack of respect for the misgivings that lie behind it.
But this is a claim by 18% of a population to share the political power equally with
80% and, if it is to be given effect to, I think that it must be made on one of the
two possible grounds. Either it is consistent with the principles of a constitution
based on liberal and democratic conceptions that political power should be
balanced in this way, or no other means than the creation of such political
equilibrium will be effective to protect the essential interests of the community
from oppression by the weight of the majority. I do not feel that I can stand firmly
on either of these propositions.

28. The first of embodies the idea of a federation rather than unitary state. It would
be enough to accord to members of a federation equality of representation in the
federal body, regardless of the numerical proportions of the populations of the
territories they represent. But can Cyprus be organised in this way? I do not think
so. There is no pattern territorial separation between the two communities, and
apart from other objections, federation of communities seems to be a very difficult
constitutional form.*' If it is said that what is proposed is in reality nothing more
than a system of functional representation, the function of in this case being the
community life and organization and nothing else. I find myself baffled in the
attempt to visualise how an effective executive government for Cyprus is to be
thrown up by a system in which political power is to remain permanently divided
in equal shares between the two opposed communities. Either there is stagnation in
political life, with the result frustration which accompanies it, or some small
minority group acquires an artificial weight by being able to hold the balance

between the two main parties. My conclusion is that it cannot be in the interest of

! Emphasis my own. On Federalism see Chapter VII, below.
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Cyprus as a whole that the constitution should be formed on the basis of equal
political representation for the Greek Cypriots and Turkish Cypriot communities.
29. Does the second ground lead to a different result? I do not think so. To give an
equal political strength in a unitary state to two communities which have such a
marked inequality in numbers- an inequality which, so far as signs go is likely to
increase as decrease- is to deny to the majority of the population over the whole of
the field of self-government the power to have its will reflected in effective action.
Yet it might be well right to insist on this denial if the constitution could not be
equipped with any other means effective of securing the smaller communities in
the possession of their essential special interests. Not only do I think that it can be
equipped with such means by placing those interests under the protection
independent tribunals with appropriate powers and relying only to a limited extent
on direct political devices, but I think that the legalist solution which this depends
on is in fact better suited to provide the protection that is required, and it does not
have the effect of denying the validity of the majority principle over a field much
wider than that with which special community interests are truly concerned”.
The Radcliffe constitution was not accepted either by Archbishop Makarios or by
the Greek Government.*? The armed struggle in Cyprus continued. |

Sir John Harding was succeeded as Governor by Sir Hugh Foot whose links
with the island date back to 1943 when he was Colonial Secretary. It was the
Governor’s ideas that mainly inspired the Macmillan Plan which was announced
on the 19" of June 1958.* Sir Hugh Foot summarised its aims in a broadcast to the
troops of Cyprus:* “It may be summarised in three sentences. First, we want to
give the best possible deal to all the people of the island. Second we want to bring
the three Governments of Great Britain, Greece and Turkey together in a joint
effort to make sure that they get it. Third, we believe that this can only be achieved
by Great Britain given a definite and determined lead to break the vicious circle

from Cyprus which has suffered so long”.

“2 For the details of the Radcliffe Constitutional Plan, see Kyriakides, Cyprus, Constitutionalism and Crisis
Government, ante, pp. 45-48.

 Sir Hugh Foot, A Start in Freedom, London, 1964, pp. 159-163.

“ Ibid. p. 168 :
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Under the Macmillan Plan a partnership scheme was proposed for Cyprus-
partnership between the two communities in the Island and also between the
Governments of the United Kingdom, Greece and Turkey. For this purpose:

(a) The Greek and Turkish Governments will each be invited to appoint a
representative to cooperate with the Governor in carrying out the Plan.

(b) The Island will have a system of representative Government with each
community exercising autonomy in its own communal affairs. To this end
there would be a separate House of Representatives for each of the two
communities, which will have the final legislative authority in communal
matters.

(c) Authority for internal administration other than communal matters and internal
security will be undertaken by a Council presided over by the Governor and
including representatives of the Greek and the Turkish Governments and six
elected members drawn from the Houses of Representatives, four being Greek
Cypriots and two Turkish Cypriots.

(d) The Governor, acting after cdnsultation with the representatives of the two
Governments will have the reserve powers to ensure that the interests of both
communities are protected;

(e) External affairs, defence and internal security will be matters specifically
reserved for the Governor acting after consultation with representatives of the
two Governments;

(f) Such representatives will have the right to require legislation which they
consider discriminatory to be reserved for consideration by an impartial
tribunal.*’

It is to be noted that the proposed constitutional arrangements not only did not satisfy
the national aspirations of the Greek Cypriots, but brought Turkey to share the
administration of Cyprus. It should be recalled that by the aforementioned provisions

of the Treaty of Lausanne Turkey renounced any rights of Sovereignty over Cyprus.46

 Cyprus : Statement of policy Cmnd. 455 pp. 2-3. Details as to the surrounding circumstances of the

?rcparation of the Macmillan Plan and its contents see Xydis, Cyprus, Reluctant Republic, op. cit., pp. 130-143.
$ See further Eden, Memoirs, op. cit. p. 413. There exist instances of administration of a territory. Usually the

condominium of the Anglo-Egyptian Sudan is referred to under the agreement of Great Britain and Sudan of
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Early in 1959 negotiations were held in Zurich between the Greek and the
Turkish Governments for the purpose of finding a solution.*’” On the 11" February
1959 an agreement was reached at Zurich between the Greek and the Turkish Minister
for the establishment of an independent State, the Republic of Cyprus. At a
Conference held in London in February 1959 attended by the Prime Ministers of Great
Britain and Greece, the Turkish Foreign Minister, the Foreign Ministers of Great
Britain and Greece and the representatives of the Greek Cypriot communities a
Memorandum with documents annexed to it setting out the foundations of the final
settlement of the problem of Cyprus was signed and adopted on the 19" February
1959.% A joint constitutional commission prepared the Constitution of the Republic of
Cyprus and London joint committees prepared the draft treaties giving effect to the
conclusions of the London Conference. Agreement was reached on all points on 1%
July 1960.* The Constitution of the Republic of Cyprus was signed at Nicosia on the
16™ of August 1960° by the then Governor on behalf of the British Government, by
representatives of the Governments of Greece and Turkey, by Archbishop Makarios,
on behalf of the Greek Cypriot community, and Dr. Fazil Kutch on behalf of the

Turkish Cypriot community and was put into force on that date.”!

January 19, 1899 signed at Cairo.,(see Oppenheim-Lauterpacht, International Law, ante, p. 453, note 4). For
other instances see Oppenheim-Lauterpacht, International Law, supra, pp.453-455. For instances of common
control of territory see Roberts-Wray, Commonwealth and Colonial Law, ante, pp. 53-54, O’Connell,
International Law, ante, pp. 352-353.

7 For details of the circumstances which led to the Zurich Agreement see Sir Hugh Foot, A Start in
Freedom,ante, pp. 176-179; Xydis, Cyprus, Reluctant Republic, ante, pp.359-419.

“® See Conference on Cyprus signed at Lancaster House on February 19, 1959, Cmnd 79 p- 4. The documents
annexed to the memorandum were: (a) Basic structure of the Republic of Cyprus pp. 5-10, (b) the Treaty of
Cyprus pp. 10-11, (c) additional article to be inserted inn the Treaty of Alliance between the Republic of Cyprus
and Greece and Turkey p. 11, (d) declaration made by the Government of the United Kingdom of February 127,
1959, pp. 11-123, (e) additional article to be inserted in the Treaty of Guarantee p.13, (f) declaration made by
the Greek and Turkish Government Foreign ministers of the 11" February 1959 p.13, (g) declaration made by
the Representative of the Greek Cypriot community on February 19, 1959 p.14, (h) declaration made by the
representative of the Turkish Cypriot Community p. 174. (i) declaration made by the Representatives to prepare
for the new arrangements in Cyprus pp. 14-15. For details of the conference see Xydis Cyprus, Reluctant
Republic op. cit. 00. 420-460; Ehrlich ante. pp. 20-35.

4 The Treaty of Establishment between the United Kingdom, Greece and Turkey and the Republic of Cyprus
with its Annexes.

%0 Cyprus Act 1960 section 1 , Republic of Cyprus Order in Council 1960 SI. 1368/1960 appointing the 16" day
of August, as the day of the coming into operation of the Constitution.

5! Why the British denied Enosis? From 1951 onwards the Greek Government made it clear that in return for
Enosis it was quite willing to grant Britain whatever bases she required either in Cyprus itself, or on the Greek
mainland. This made the connection between Western defence and the necessity for continued British
sovereignty problematical. One British Official summed it up as follows: “If we link Cyprus with NATO and
implicitly admit its value lies in its usefulness for NATO purposes we destroy the case for the retention of the
sovereignty by the U.K. on strategic grounds. As NATO base Cyprus could just as well belong to Greece as to
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1.4 The Structure and legal peculiarities of the Constitution
The structure provided by the Agreement was based on the recognition of the
existence of two communities, the Greek and the Turkish- who in spite of their
numerical disparity were given equal treatment. The aim was to ensure that each
community participates in the exercise of the functions of government. 52 The official
languages of the Republic are the Greek and the Turkish ones.’® For each community
- a Communal chamber is established exercising legislative and administrative power
on certain restricted subjects relating to religious matters, educational, cultural and
teaching matters, and instances of courts dealing with civil disputes relating to
religious matters and personal status and on matters relating to institutions of purely
communal character and having a right to oppose taxes and fees on members of their
respective communities in order to provide for the respective need of bodied and
institutions under the control of the communal chamber.>*

The President of the Republic shall be a Greek Cypriot and the Vice-President
of the Republic a Turkish Cypriot elected separately by universal and secret ballot.
The President and the Vice-President of the Republic jointly exercise executive power
in respect of subjects exclusively laid down in the Constitution except on certain
occasions, address messages to the House of Representatives, and exercise the
prerogatives of mercy in respect of members belonging to their own community.
The President and Vice-President of the Republic either jointly or separately have a

right of return of any law or decision of the House of Representatives or of the

us. Our whole case depends upon our need for Cyprus as an extra-NATO base for our own purposes in the
Middle East (PRO, Foreign Office, FO 371/117653)In defining the core NATO area in 1949 special care had
been taken to exclude Cyprus, although this fact was not communicated at the time to Greece or Turkey. Such
an exclusion was not affected by the entry of the latter two countries into NATO during 1952. (PRO FO
0371/1117631). In the British mind it was because Cyprus, was a Crown Colony and that the United Kingdom
therefore possessed tenure in the island, that they were adamant as to the legitimacy and continuance of their
sovereignty. The most signal proof of this came in July 1954 when British Middle East Headquarters covering
both Land and Air Forces was formally transferred from Suez to Cyprus. See Public Record Office, British
Cabinet Minutes C 54 245, 21.7.54: “In a top secret briefing in 1950, British military chiefs of staff spelled out
the importance of Cyprus”. See also Robert Holland, Britain and the Revolt in Cyprus, Oxford: Oxford
- University Press, 1998.
52 Such principles permeated through the whole constitution structure. It is obvious that these separatist elements
were inspired by the Macmillan Plan. An equal status is given to the Greek community, representing the 80% of
the population with the Turkish Community, representing the 18% in many respects.
33 Cyprus Constitution, Article. 3.7
5 Ibid. Articles 86-90. The communities are given the right of special relationship with Greece and Turkey
respectively including the right to receive subsidies for educational, cultural, athletic and charitable institutions
belonging to the community and of obtaining and employing if necessary schoolmasters, professors or
clergymen provided by the Greek or Turkish Government, as the case may be. (/bid, Article 108). '
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Council of Ministers, respectively, for consideration and of final veto against any Law
or decision of the House of Representatives or any decision of the Council of
Ministers relating to foreign affairs, defence or security as defined in Article 50 of the
Constitution.

The main executive organ is the Council of Ministers. There shall be seven
Greek Cypriot Ministers and Turkish Cypriot Ministers nominated by the President
and the Vice —President of the republic respectively but appointed by them jointly.
The Council of Ministers is the highest organ in the Republic for formulating policy
and exercising the executive power in all respects except for the specific subjects
allotted to the President and the Vice-President of the Republic, to Ministers and the
Communal Chambers respectively.

The President and the Vice-President jointly promulgate the laws or decisions
of the House of Representatives and the decisions of the Council of Ministers and

“each one of them separately is doing the same in respect of the laws or decisions of
the Communal Chamber of his own community. Before such promulgation the
President and the Vice-President in respect of any law or decision of the Communal
Chamber to his own community niay refer to the Supreme Constitutional Court for its
opinion any law or decision or any part thereof, which appears to be inconsistent with .
constitutional provisions.

The House of Representatives President shall be a Greek Cypriot and the Vice-
President a TurI;ish Cypriot and shall be elected separately by the representatives of
the Greek community and the Turkish Community respectively. In case of vacancy in

- either office an election shall take place and the functions performed l;y the eldest
Representative of the respective Community.

The House cannot be dissolved either by the President or the Vice-President but only
by its own decision. The laws and decisions of the House of Representatives shall be

passed by a single majority of the Representatives present and voting. Any
modification of the Electoral Law and the adoption of Law relating to the

municipalities and imposing taxes shall require a simple majority of the
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Representatives elected by the Greek and the Turkish community respectively taking
part in the vote.”

The judicial power of the Republic is exercised by the Supreme Constitutional
Court and by the High Court and its subordinate Courts.
The Supreme Court shall consist of a President and a Greek and Turkish Judge,
citizens of the Republic, all of them appointed by the President and Vice-President of
the Republic.>® The main Jurisdiction of the Supreme Court relates to whether a law or
decision of the House of Representatives is either totally or partly contrary to
constitutional provisions. If a law or decision is declared by the Supreme
Constitutional Court as unconstitutional, the law or decision is annulled. In the case of
any law before promulgation such law or decision is not promulgated and in case of a
reference by a trial Court on a point raised by a party to judicial proceedings the law
becomes inapplicable to such proceedings only.”” The Supreme Constitutional Court
has exclusive jurisdiction to adjudicate finally on a recourse made to it on a complaint
that a decision or omission of any organ, authority or person exercising any executive
or administrative power is contrary to the Constitution or any law or is made in abuse
of power, in which case the Court, may annul or confirm such act.”® Any decision of
the Supreme Constitutional Court on any matter within its competence shall be

binding on all courts, organs, authorities and persons.>

% Ibid, Article 78.

36 Unlike other countries where it exists a Constitutional Court, the Cyprus Constitutional Court consists (or
used to consist before 1964) of only three judges, out of whom its President is not a citizen of the Republic. In
the German Federal Republic the Federal Constitutional Court consists of federal judges and other members as
regulated by law (Art. 94 of the German Constitution, Peasley: The Constitutions of the Nations vol. Il Europe
Part I The Hague, 1968, p. 69). In Italy the Constitutional Court is composed of fifteen judges nominated in the
manner provided by article 135 of the Constitution ( Peasley: The Constitutions of the Nations, supra, p. 523). In
Turkey the Constitutional court consists of fifteen judges regular and five alternate members elected in the
manner provided by Article 145 of the constitution (/bid. vol. II Asia Part 2 p. 1118).

" The law is not annulled erga omnes, the U.S. system being adopted (see Schwartz, Constitutional Law,
Cambridge: Cambridge University Press, 1955, p. 9; Southerland, How and Brown, Constitutional Law, vol. 1,
Boston, 1961, p. 112). Therefore, the principle of the separation of powers, adopted by the Constitution is
maintained, as the decision of the Supreme Constitutional Court declaring a law or a provision as contrary to the
Constitution is of judicial and not of a legislative character. On the contrary, in Italy the declaration of a law as
unconstitutional operates erga omnes (Article 136 of the Constitution). The same applies in Turkey (Article 152
of the Constitution) and in Austria (Article 140 of the Constitution).

58 Cyprus Constitution, Article 146. '

% Ante, Article 148.
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The High Court, on the other hand, is the highest appellate court and has also
power to issue of habeas corpus, mandamus, prohibition and certiorari.*’

The independent officers of the Republic are the Attorney-General assisted by
his Deputy, the Auditor-General assisted by his deputy and the Governor of the
Issuing Bank assisted by his deputy, all of whom are appointed by the President of the
Republic. The first two are not removable from office except on the same grounds and
through the same procedure as a Judge of the High Court.*!

The public service shall be composed as to seventy per centum of Greeks and
as to thirty per centum of Turks. There shall be a Public Service Commission
consisting of a Chairman and nine other members appointed for a term of six years by
the President and the Vice-President seven of whom shall be Greeks and three shall be
Turks. It shall be the dufy of the Commission to make the allocation of public offices
between the two communities and to appoint, promote, transfer and exercise
disciplinary control over, including dismissal or removal from office, public officers.

Under the Treaty of Guarantee the Republic of Cyprus undertakes to ensure the
maintenance of its independence, territorial integrity and security as well as respect
for its constitution and it undertakes not to participate in whole or in part in any
political or economic union with any State whatsoever or to promote the partition of
the Island (Article 1).5 Part II of the Constitution deals with human rights and mainly
based on the European Convention.** |

It is made clear that the Constitution of Cyprus was imposed upon its people by
the Zurich Agreement. It is therefore, of the character of a granted constitution, which
the monarch, in past centuries, consented to grant to his people, but is rather

inconsistent with the prevailing principles of democracy, by which the power is

% The High Court constitutes also the Supreme Council of Judicature for the appointment, transfer, removal and
disciplinary control over the judges of the subordinate courts (Ibid Article 157).

%! Ibid., Articles 112, 121.

% Ibid., Articles 122-125.

% By the Draft Treaty of Alliance the three Parties undertake to co-operate for their common defence and resist
any attack or aggression directed against the independence and territorial integrity of the Republic of Cyprus.
For this purpose a Tripartite Headquarters shall be established on the territory in which Greece and Turkey shall
participate by a military contingent of 950 Greeks and 650 Turks officers and men. In the Treaty of Alliance
grovision is made for the operation of the Tripartite Headquarters.

See Tornaritis, The European Convention of human rights in the legal order of the Republic of Cyprus,
Nicosia 1976, pp. 10-15; Idem, The Human rights as recognised and protected by law with special reference to
the law of the Cyprus, Cyprus Law Tribune, parts 4-6, p.3; Idem, The right to freedom of movement and
residence specially under the law of the Republic of Cyprus, Cyprus Law Tribune, Nicosia, 1974, parts 1-3.
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exercised by the people.®® But it is not only the manner in which the Constitution was
granted that is against the principles of public law but also the contents of the
Constitution as such which rather go against established principles of international law.
The right of self-determination of peoples as developed from World War I and
adopted by the Charter of the United Nations® and the International Covenants®’
consists in the liberty of peoples® to determine their own government without any
foreign intervention- internal self-determination- and on the external field their future-
external self-determination. The right to self-determination is denied to the people of
Cyprus by the constitutional provisions whereby the constitutional structure created by
the Zurich Agreement shall remain unalterable by any means and that the Basic
Articles of the Constitution cannot be amended by way of variation, addition or
repeal.® These provisions are contrary not only to the principles of public law™ and

constitutional practice,”' but go against the purposes of the U.N. Charter.

% See the judgment of Chief Justice Marshall in the case Marbury v. Madison U.S. Constitutional Supreme
Court. Reference may be made to the constitutions of the 19™ century as the constitutions of Belgium 1831,
Article 25, 31, Greece 1864, Articles 21 and land France 1848 Article 1. In the 20™ century most of the
constitutions adopted the principle of sovereignty of the people. See, inter alia, the constitutions of Austria, Art.
1; Bulgaria, Art. 1 and 2; Finland, Art. 2; France 1958, Art. 1 and 2; Basic Law of the Federal Republic of
Germany, preamble; German Democratic Republic, preamble; Greeece (1975) Art. 1.3; Ireland, preamble and
Art. 1; Italy, Art. 1; Burma, preamble; India, preamble; Turkey, preamble where reference is made to the
Turkish nation; Libya, preamble. '

5 U.N. Charter Articles 1, 2 and 55; See also Bassiouni, Self-Determination as a general principle of
International Law, American J.I.L. (1971) 61, pp. 31-35.

57 International Covenant on Civil and Political Rights, 1966.

% The concept of “people” presupposes a territory and permanence of a group of persons linked together by
certain bonds on such territory.

% Cyprus Constitution, Article 182.1.

7 Since the time of the French Revolution the right of the people to revise and alter their constitution has not
been challenged. See Article 1 of Title VII of the French Constitution of 1791 (Peaslee, The Constitutions of the
Nations, ante p. 31). The special provision for revision is hereby provided as a guarantee that the alteration is
processed after mature consideration, but such restriction may be considered as of a political rather than legal
character.

"' According to constitutional practice a constitution may be revised either unrestrictively (as the constitution of
Switzerland (Art. 118) and of certain Latin American States) or subject to certain conditions relating either to
the revisional organ and the procedures to be followed or the imposition of a time limit before the expiration of
which no revision can take place (as the constitutions of Greece of 1964, 1911 and 1927 and the constitution of
the United States (Art. V) which could not be revised before 1808) or to certain provisions which could not be
revised in any event (such as the provisions of the form of government or specifically provided articles as under
the constitutions of Italy (Art. 139), and of France (1958) (Art. 89)).
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A lot of debate has erupted on the issue whether Article V of the Treaty of
Guarantee is in accordance with international law principles. This matter stands
beyond the scope of the present chapter.”?

The constitutional provision relating to the decision-making competence of the
Public Services Commission in case of appointment, promotion, transfer and
disc‘iplinel of public officers belonging to one of the communities by an absolute
majority of the members of the Commission including a fixed number of votes of its
members belonging to such community, amounts to the exercise of a right of veto by
the latter and the communal criteria contravene universal criteria.

As regards the constitutional provision relating to the proportion of the
participation of the Greeks and Turks in the composition of the Public Service, the
implementation of such provision creates situations leading to a deadlock. The Public
Service Commission, in considering appointments and promotions, is obliged not to
use criteria such as the qualifications, and suitability of the candidate, because it has to
take into account the Community to which the candidate belongs.”

The final veto accorded to the President and Vice-President against any law or
decision of the House of Representatives or decision of the Council of Ministers
relating to foreign affairs or certain matters of defence is against the principle of the
separation of powers and could bring the President and Vice-President in direct
conflict with the Legislature.”

The constitutional provision regarding the replacement of the President of the
Republic in case of his temporary absence or incapacity, not by the Vice-President,

but by the President of the House of Representatives not only is by-passing the Vice-

7 Article IV of the Treaty provides, inter alia: “In so far as common or concerted action may not prove possible,
each of the guaranteeing powers reserves the right to take action with the sole aim of re-establishing the state of
affairs created by the present Treaty”. For representative, but by no means exhaustive, bibliography on the
matter by authors of the two communities, see respectively Tornaritis, Whether the resort to force or armed
intervention would be justified either under the Charter or customary international law, Cyprus Today, vol. 1I1. 3
Supplement, 1964, p.2; Zotiades, The Treaty of Guarantee and the principle of non-intervention, Cyprus Today
vol. III (1965) pp. 5-8; Necatigil, The Turkish Position in International Law (Oxford: Oxford University Press,
1993), p. 109 seq.

7 The rigid provision about the ratio of participation in the public service is against the internationally accepted
principle of the right of every one of equal access to the public service of his country (Universal Dclaration of
Human Rights Article 21(2); International Covenant on Civil and Political Rights, 1966, Article 25 (c)).

- ™ In the U.S. the President has only qualified negative prerogative commonly called a “suspensory veto” but
actually it is a right of return for the Bill for reconsideration (Constitution of the U.S.A.; Schwartz,

Constitutional Law, ante, p. 99; for instances of its use, see Binkley, The man in the White House, Baltimore,
1959, pp. 175-176). '
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President, but also hinders the continuity of the smooth functioning of the executive
power. The election, on the other hand, of the Presiden-t of the Republic by the Greek
Community and of the Vice-President by the Turkish Community and of the President
of the House of Representatives by its members belonging to the Greek Community
and of the Vice-President of the House by its Members belonging to the Turkish
Community, instead of uniting the people of Cyprus and allowing the Greeks and
Turks to co-operate friendly, they draw them apart.

But what is unprecedented is the division of justice in the sense that a court
trying a case the litigants of which belong to one community shall consist only of
judges belonging to fhat community.”

The complicated character of the Constitution of Cyprus has been stressed by
various authors. Professor Stanley de Smith wrote: “The Constitution of Cyprus is
probably the most rigid in the world. It is certainly the most detailed and (with the
possible exception of that of Kenya’s new constitution) the most complicated. It is
weighed down by checks and balances, procedural and substantive safeguards,
guarantees and prohibitions. Constitutionalism has run riot in hamess with
Communalism. The Government of the Republic must be carried on, but never have
the chosen representatives of a political majority set sé daunting an obstacle course by
the constitution makers”.’®

In the face of this situation, whereby Articles of the Constitution prevented
Government from functioning smoothly, Archbishop Makarios, by a letter of the 30th
November 1963 to the Vice-President, submitted a thirteen-point memorandum. By

this he suggested measures to remove some causes of inter-communal strife. 7’

7 Such a division is not only detrimental to the course of justice, but tends to render the judges communally
minded and suspicious of one another. Further, it tends to shake the confidence of the public in the
administration of justice.

" S.A. de Smith, -The Commonwealth and its Constitutions, Penguin Books, p. 295.Reference may also be
made to the Constitution of India with 395 Articles. »

"7 The proposals were also communicated to the Governments of the three Guaranteeing Powers. For the letter
together with the memorandum containing the proposed amendments, see The Cyprus Question: A Broad
"Analysis, Press and Information Office, Nicosia, 1969, pp.9-20. Makarios was encouraged to take this course by
the then British High Commissioner Sir Arthur Clark, who went so far as to make suggestions on the proposed
letter. (see generally Glafkos Clerides, My Deposition, ante). On the proposals see also Kyriakides, Cyprus,
Constitutionalism and crisis Government, ante, pp. 104-109; Ehrlich, International Crises and the Role of Law,
ante, pp. 57, 118-119.
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The President put forward the following points:

(1) The right of veto of the President and Vice-President to be abandoned;

(2) The Vice-President of the Republic to deputise for the President in case of his
temporary absence or incapacity to perform his duties.

(3) The Greek President of the House of Representatives and its Turkish Vice-
President to be elected by the House as a whole and not, as at present, the _
President by the Greek Members of the House and the Vice-President by the
Turkish Members of the House.

(4) The Vice-President of the House of Representatives to deputise for the
President of the House in case of his temporary absence or incapacity to
perform his duties.

(5) The constitutional provisions regarding separate majorities for enactment of
certain laws by the House of Representatives to be abolished;

(6) Unified municipalities to be established;

(7) The administration of justice to be unified;

(8) The division of the Security Forces into Police and Gendarmery to be
abolished;

(9) The numerical strength of the Security Forces and of the Defence Forces to be
determined by a Law;

(10) The proportion of the participation of Greek and Turkish Cypriots in the

composition of the Public Service and the Forces of the Republic to be modified

in proportion to the population of Greek and Turkish Cypriots;

(11) The number of Members of the Public Service Commission to be reduced from ten

to five; |

(12) All decisions of the Public Service Commission to be taken by majority;

(13) The Greek Communal Chamber to be abolished.

2. Inter-communal Conflict analysis

Despite the fact that the Cyprus Question has been treated as an international problem

in world politics, I think that in order that an adequate picture may be drawn, it is
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necessary to examine foreign policies in conjunction with domestic developments. 1
shall therefore discuss the character of ethnic strife in Cyprus by pointing out the
factors, internal as well as external that caused the strife.

2.1 The Roots of political Partition” in Cyprus

The Ottoman conquest of Cyprus 1571 altered the demographic character of the island
by transplanting there a population different from the Greek native one in terms of
culture, ethnic origin, language, and religion. It further contributed to the
consolidation of the Greek population and to the revival of the role of the Orthodox
Church under the Millet system.®® So, it sets the roots of the present conflict by
establishing bi-communalism in Cyprus. Therefore under the millet system the Church
of Cyprué became the spokesman in the political, economic, educational and religious
affairs of the Greek Cypriot community.®' Also, by the middle of the nineteenth
century, the Church became the leader of Greek Cypriot nationalism.

The historical record in Cyprus, though, is full of instances of intermarriage and
common opposition to oppressive administration. > How, then, did nationalism
brought the point of political division? The first is to be found in the internal role
played by the Orthodox Church in the context of the British Colonial rule. Britain
controlled Cyprus from 1878 until 1960 when independence was granted to the island.
On the assumption of the administration of Cyprus, the Greek Cypriot community was
mobilised under the leadership of the Orthodox Church and the pursuit of the enosis

aim. The last quarter of the 20™ century was one of nationalism in Greece under the

"8 The distinction between domestic politics and international relations is only an analytical one; foreign policies
do not operate in a vacuum but are conditioned by the domestic realities of the States involved. As covert and
overt forms of intervention are increasingly becoming a core element of the foreign policies of the major powers
today, the mystique of neo-imperialism tends to obscure the fact that intervention and imperialism in their subtle
contemporary forms are possible to a considerable extent because of the domestic conditions in the “host
country provide the needed opportunities.,(Paschalis Kitromilides, From Coexistence to Confrontation: The
Dynamics of Ethnic Conflict in Cyprus, in Michael Attalides ed., Cyprus Reviewed ,Nicosia, 1976).

™ For a definition of political partition, see International Studies Association, Comparative Interdisciplinary
Studies Bulletin, 1975, Vol. 4, No. 4, pp. 4-6: “the division of formerly unified political units into new entities
based on ethnic and cultural identity, a deliberate political action taken by internal or external elites”.

% See Spyridakis, A brief History of Cyprus, ante, pp. 46-56.

8 On this, Lewis, The Emergence of Modern Turkey (London, 1968), p.335. On the role of the Church see
Stanley Kyriakides, Cyprus, Constitutionalism and crisis Government, op. cit. pp. 8-12. Also on religion and
class as internal factors of conflict, see A. Pollis, Colonialism and Neo-colonialism: Determinants of Ethnic
Conflict in Cyprus, in Kitromilides and Worsley, Small States in the Modern World, Nicosia , 1979), p.48.

82 See Admantia Pollis, Intergroup Conflict and British Colonial Policy, Comparative Politics, July 1973, pp.
582-7. On the Cryptochristian group of the Cypriot Linobambakoi in the Ottoman Society, see R.M Dawkins
The Cryptochristians of Turkey, Byzantion, vol. VIII (1933) pp. 247-275.; A.C. Aimilianides, The Evolution of
the Law of Greek Mixed Marriages in Cyprus, (in Greek) Kypriakai Spoudai, Vol. II (1938)

32



impact of the Megali Idea,® which also affected the Greek Cypriots. Most of the
territories sought by Greece under the Megali Idea were under the Ottoman rule. The
ensuing rivalry between the two States instigated nationalistic behaviour. The British
arrival encouraged the Greek Cypriots that Britain, as it did in the case of the Ionian
Islands, would react favourably to their demands for Enosis.* Their hopes were soon
frustrated by the British unwillingness to respond to these very demands.®® The Enosis
movement was thus intensified. The British policy was to formalise ethnic divisions,
which lead to a clash of the communities. The policies with respect to the
communities were manifested in the following areas:*® (a) The Legislative Council,
where each of the communities was given certain degree of proportional
representation, in addition to the appointed representatives of the Governor. This
Council became not only a vehicle of politicisation of the two communities, but also
the one of enhancing their nationalist rivalries. Given that the Greek Cypriot majority
was neutralised by the coalition of the British appointed and Turkish Cypriot
representatives; (b) the expanded and segregated educational system of Cyprus, which
also became a promoter of nationalism. This was particularly true among the Greek
Cypriots who utilised personnel, instruction materials, and so on from Greece; (c) the
use of symbols of national identification, such as the flying of Greek flags. Therefore
the absence of national integration of Cyprus was the outcome not only of Cyprus’
Ottoman background, but mostly of the deliberate colonial policy, which (i)
exacerbated existing linguistic, religious and ethnic differences; (ii) destroyed , by its
vertical separation of the two communities, the horizontal bonds that had developed
across the communities, whose task became the promotion of their respective national

interests; (iv) gave rise to separate political alliances to the people of the two Cypriot

8 The Great Idea: The movement to liberate and unify the unredeemed sections of the Hellenic world to the
motherland. It guided Greek foreign policy during the nineteenth and the first half of the 20™ century. See
Adamantia Pollis, The Megali Idea: A Study in Greek Nationalism (Ph. D Dissertation , Johns Hopkins
University, 1958).

8 For the Ionian Islands case see C.W.J. Orr, Cyprus Under British Rule (London: R. Scott, 1918), p. 160.

% Britain did offer Cyprus as an inducement to Greece for her entry into World War I on the side of the Allies in
1914. By the time Greece entered into the War in 1917 the British offer had been withdrawn. See Alexander
Pallis, Greece’s Anatolian Ventures and After (London: Methuen Press, 1937), pp. 8-11, 37.

8 The analysis is that of Professor Van Coufoudakis and is here adopted and quoted verbatim.
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communities; and (v) gave rise to the demands by both groups to control the various
aspects of their communities fate, and their claims to a separate political autonomy.®’
Therefore the roots of political partition were set during the period of the British
administration. Subsequently, when, in the aftermath of the 1931 rebellion in Cyprus,
Britain introduced legislation in order to eliminate the demands of the Greek Cypriots
for Enosis, these legislative measures intensified the more the nationalist aspirations
of the Greek Cypriots, as well as the leadership role of the Church. When the Enosis
plebiscite was held among the Greek Cypriots in 1950, the Enosis became the sole -
aim of the Greek Cypriot nationalists of all political ideologies, while the Church
remained the most influential national factor in the political affairs of the island.

2.2. The external factors of Political Partition _

In the period 1954-1958 the trend toward political partition on Cyprus was enhanced
by these factors 88. (a) the confrontative activity between the two communities,
particularly after 1957; (b) the clash between Turkey and Greece in NATO and the
United Nations on behalf of their respective communities on Cyprus, and the
suppression of the Greek minority in Turkey;89 (c) the international environment in the
1950s. Proposals for the settlement of the dispute based on political partition were put
forward. Britain attempted to encourage the Turkish claims to the island on strategic

grounds,” and by emphasising the priority of her own strategic needs”

%7 See Coufoudakis, Essays on the Cyprus Conflict, (New York: Pella Publishing Company, 1976), p.34.

% It has to be noted, however, that Greece and the Greek Cypriots pursued wrong tactics. For example the
underestimation of Turkey, the United States, the international environment of the 1950s and whether and how
the goal of enosis could be’achieved through international diplomacy.

%9 See the government sponsored riots against Greeks living in Constantinople (Istanbul) at the end of the
Tripartite Conference on the Eastern Mediterranean and Cyprus, held in London, on August 29, 1955, a crime
for which the Prime Minister Menderes and his associates were convicted by the Turkish Military Tribunal after
the 1960 coup. .

% See the role of Turkey in NATO and as a promoter and participant in CENTO. Also, the Turkish argument of
encirclement by islands controlled by Greece. Thus, Turkey urged either no change in the status quo or that
Cyprus revert to Turkey. Finally the Turkish position focussed on the division of Cyprus between Greece and
Turkey (see Van Coufoudakis, Essays on the Cyprus Conflict, supra, p.36, note 25)..

5 Cyprus is located forty miles south of Turkey and sixty miles west of the coast of Syria. It is an important
location in relation to Israel, the Suez Canal, and the Aegean Sea. The location is important for radio
communications, the monitoring of Soviet (Russian) naval activity and so on. As John Campbell points out in
his Defence of the Middle East: Problems of American Policy (2™ ed. New York: Harper and Brothers, 1960),
pp- 198-199, “Cyprus may not be the best substitute for Britain’s Suez base which was lost in 1954. Cyprus
lacks harbours adequate for large ships, and, as the 1956 Suez invasion showed, Cyprus by itself could not
support large-scale sea and air operations. But Cyprus remains an important headquarters and communications
centre; it has valuable airfields for tactical air power; and important supporting facilities for limited air
operations in the eastern Mediterranean...is ideally located on the doorstep of the Middle East but beyond the
reach of Arab nationalism and untouched by the conflicts of the Arabs with other Middle Eastern nations...” In
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in the region, as well as those of the United States and the various Western regional
alliances over the Greek Cypriot aim of Enosis.

‘Britain’s proposals for the resolution of the dispute comprised elements of partition.
Therefore, Macmillan’s plans for Cyprus, as well as that of Radcliffe ** provided for
the institutionalisation of external powers in the political affairs of Cyprus, and
suggested the establishment of separate communal institutions. The persistence of
Britain to settle the Cyprus issue along the lines of the Second Macmillan Plan in1958
was the main factor,” which led Greece embark upon secret talks with Turkey the
conclusion of which was the Zurich and London Agreements of February 1959. The
Agreements institutionalised communalism and the involvement of external forces in
the affairs of the State.®* This should not be surprising in view of that these
Agreements were negotiated by external Powers.”

The new constitution became the catalyst of communal conflict.

the aftermath of the 1956 Suez invasion Britain reassessed her strategic position interests and policies. For the
place of Cyprus in this context, see, Great Britain, Defence, Outline of Future Policy, Cmnd.124 H.M
Stationery Office, April, 1957. Apart from Campbell’s comments, see also George Harris, Troubled Alliance
(Washington, D.C.: American Enterprise Institute for Public Policy Research, 1972), pp. 49-65.

%2 For the First Macmillan Plan see Great Britain, The Tripartite Conference on the Eastern Mediterranean and
Cyprus, Cmnd. 9594, H.M. Stationery Office, 1955, pp. 31-35. For details of the second Macmillan Plan, see
Great Britain , Cyprus, Statement of Policy, Cmnd. 455, June, 1958.For the 1956 Radcliffe proposals see
Stationery Office, Great Britain, Constitutional Proposals for Cyprus, Cmnd. 42, H.M Stationery Office,
December , 1956.

% There were other factors which led to the London and Zurich Agreements: the British decision to relinquish
its sovereignty over Cyprus is discussed in Thomas Ehrlich, Cyprus, 1958-1967: International Crises and the
Role of Law (New York and London: Oxford University Press, 1974), pp.7-35. Some of Britain’s reasons were:
her changing strategic needs in the aftermath of the 1956 Suez invasion and EOKA’s struggle; the domestic and
international pressures created by the Cyprus Question. Turkey accepted the idea of the Zurich settlement with
the apparent willingness of Greece to drop the aim of Enosis; the economic and political problems facing
Menderes at home; the overall inability in the Middle East in 1958 and Turkey’s fear of further deterioration of
its position. With regard to Greece, the causes were the inability to achieve her diplomatic aims in the U.N.; the
fear of a possible partition of Cyprus; the repercussions of the Cyprus issue on the outcome of the 1958 Greek
elections.

% The three of the major documents signed in London on February 1959, are: (a) The Basic structure of the
Republic which guarantees constitutionally Cypriot bi-communalism. The President and Vice-President have
final veto powers independently over all important political matters. A 70:30 ratio governs the distribution of all
public offices including the Cabinet, the civil Service and the Legislature. There are separate Municipalities and
Judicial systems. (b) The Treaty of Guarantee under the terms of which, Britain, Greece and the Turkey
guarantee the independence, territorial integrity and the constitutional structure of the Republic. The three
Guarantors are allowed (Article IV) to take action jointly, or independently if negotiations among them fail, to
restore the status quo created by these Agreements. (c) The Treaty of Alliance between Cyprus, Greece and
Turkey, which included the stationing of Greek and Turkish forces on the island.

% For the Greek view of the constitutional negotiations, see Stephen G. Xydis, Cyprus, Reluctant Republic, ante,
pp. 342-40. The author has had access to the archives of the Greek Prime Minister Karamanlis and Foreign
Secretary Averoff-Tossiza.
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On November 30, 1963, President Makarios presented. the Vice-President a set of
thirteen points of proposed amendménts to the Constitution. The proposals aimed at
removing some of the obstacles, which had appeared in the administration of the
State.”® The proposals were rejected first by Turkey and then by the Turkish Cypriots.
The inter-communal strife which broke out in December 1963 marked the political
division of the island.”” The breakdown of the republic was manifest in various ways.
Two important and obvious ones were (a) the Turkish Cypriot officials withdrew from
the Cypriot Govemment; and (b) United Nations and British Peace keeping forces
created protected areas for the Turkish Cypriots in the cities, as well as enclaves in
limited areas of the northern part of the island. Although under the auspices of
UNFICYP?® some progress had been made in some parts of the administration and co-

operation between the two communities prior to the 1974 Turkish Intervention of

% The fields of constitutional tension are discussed in Thomas Ehrlich, Cyprus 1958-1967, pp. 36-60; Idem,
Cyprus, The Warlike Isle’: Origin and Elements of the Current Crisis, Stanford Law Review, Vol. 18 (May
1966), pp. 1021-1097; Stanley Kyriakides, Cyprus, Constitutionalism and Crisis Government, ante, pp.72-103.
%7 Some initiatives were taken up to give a halt to the inter-communal fighting. Examples may be provided by (i)
the London Conference of January 15, 1964, sponsored by the United Kingdom,; (ii) threats of Turkish unilateral
armed intervention; (iii) a limited British Peacekeeping operation; (iv) U.S. President Johnson’s letter of
December 26, 1964, to Makarios and Kuchuk, and the letter of dated June 5, 1964 to the Turkish Prime Minister
Inonu. Some important parts of this last letter are hereby quoted: “I am gravely concerned about the information
which I have had through Ambassador Hare from you and your Foreign Minister that the Turkish Government is
contemplating a decision to intervene by military force to occupy a portion of Cyprus. I wish to emphasize, in
the fullest friendship and frankness, that I do not consider that such a course of action by Turkey fraught with
such far reaching consequences, is consistent with the commitment of your government to consult fully in
advance with the United States. It is my impression that you believe that such an action by Turkey is permissible
under the provisions of the Treaty of Guarantee of 1960.

I must call your attention, however, to our understanding that the proposed intervention by Turkey would be for
the purpose of supporting an attempt by the Turkish Cypriot leaders to partition the island, a solution which is
specifically excluded by the Treaty of Guarantee. Further, that treaty requires consultation among the guarantor
states. It is the view of the United States that the possibilities of such consultation have by no means been
exhausted in this situation and that, therefore, the reservation of the right to take unilateral action is not yet
applicable. I must call to your attention also, Mr Prime Minister, the obligations of NATO. There can be no
question in your mind that a Turkish intervention in Cyprus would lead to a military engagement between
Turkish and Greek forces. Secretary of State Rusk declared at the recent meeting of the ministerial council of
NATO in the Hague that war between Turkey and Greece must be considered as literally “unthinkable”. I wish
also Mr. Prime Minister, to call your attention to the bilateral agreement between the United States and Turkey
in the field of military assistance. Under Article IV of the agreement with Turkey of July 1947, your
government is required to obtain United States consent for the use of military assistance for purposes other than
those for which such assistance is furnished. The United States cannot agree to the use of any United States
supplied military equipment for the Turkish intervention in Cyprus under the present circumstances... The
United Nations forces could not prevent such a catastrophe (the text may be found in Clerides, My Deposition,
ante, p. 115-118).

® UNFICYP was the peacekeeping force established by Security Council Resolution 186 (1964) of March 4,
1964. A mediator was also appointed to facilitate settlement of the dispute.
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Cyprus, > UNFICYP provéd unable to eliminate inter-communal fighting. It is
noteworthy that under the superintendence of the United Nations the Turkish Cypriot
enclaves remained intact for a decade, thus containing the division between the two
communities.'® _

In our discussion of the role of external factors in the Cypriot inter-communal
strife, it is necessary to examine at some length the role of foreign Powers, especially
Turkey, Greece and the United States respectively. The interrelation between domestic
and international politics thus becomes clear in the analysis of the interaction between
the two Cypriot ethnic communities, Greece, Turkey and the United States.

With regard to Turkey, and the Turkish Cypriots, the Turkish Cypriot
community was subordinated to Turkish policy makers. Turkish Government control
over the Turkish Cypriot community was achieved through several means, including
penetration of some Turkish Cypriot institutions, economic dependence of the
community on Turkey, and the formation of irregular Turkish military groups. The
Turkish troops on the island exceeded the number inscribed in the Zurich
Agreements. 0 Turkish Officers trained all Turkish Cypriot men in Turkish
nationalism. The Turkish Defence Organization, TMT, a terrorist group dedicated to
“Cyprus is Turkish” or to taksim (partition) was supported by Turkey and led by a
Turkish officer from the mainland.'® After the creation of the Turkish enclaves, the
Turkish government annually subsidized the Turkish Cypriot community.'® It has
been asserted that in an effort to enforce its policy of segregation, the Turkish

government subsidized the Turkish Cypriots, some of whom were refugees from the

% See the Report of the Secretary General prior to the intervention, United Nations Security Council, Report by
the Secretary-General on the United Nations Operation in Cyprus (for the period 2 December 1973 to 22 May
1974), S/11294, pp.14-16.

10 gee further, Stegenga, The United Nations Force in Cyprus (Columbus: Ohio University Press, 1968). For
subsequent developments, including the Mediator Galo Plaza proposals see United Nations Security Council,
Report of the United Nations Mediator on Cyprus to the Secretary-General (S/6253, 26 March, 1965).

107'See Stephens, Cyprus: A Place of Arms, London, 1966, p.200, where he estimates that in 1965 Turkey had
about 1000 men in Cyprus and the Turkish Cypriots some 12,000 men under arms. There is no reason to assume
that the number was reduced in later years. Other estimates place the number of Greek troops at 10,000 (Thomas
Ehrlich, Cyprus, International Crises and the Role of Law, ante, p. 99). See also Attalides, Relations between
Greek and Turkish Cypriots, in Perspective, Proceedings of the International Symposium on Political
Geography, Nicosia, 1976.

192 yames Hughes, The Cypriot Labyrinth, New Left Review (June 1965), pp.49-50.

19 Denktash, R., A Short Discourse. on Cyprus, Nicosia, Cyprus, undated, p. 25: In 1972 Rauf Denktash claimed
that for eight years, “Turkey has been paying the salaries of every single Turk in the Turkish administration;
Turkish Cypriot refugees have lived on Turkey’s aid and live in houses built by Turkey, resulting from the fact
that the Makarios government refused to recognise the Turkish Cypriots’ legitimate rights”.
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December 1963 events, thus reducing the economic pressure for leaving the Turkish
enclave and working in the Greek sector.'™ There was considerable criticism of the
Turkish Cypriot leadership, particularly by opposition leader Barberoglou for the
leadership’s segregationist policies, and for repression of Turkish Cypriots. The ability
of the opposition to speak without constraints, to organise and promulgate their
opinion among the Turkish Cypriot community was severely limited by the activities
of the Turkish defence Organisation-TMT. Terrorist bombings and assassinations
committed by TMT members have been reported from 1962. In 1962, Ahmet Gurkan,
editor of Turkish Cypriot newspaper Cumhuriyet and Ayhan Hikment, a lawyer, both
friendly to the Greek Cypriots, were found murdered,'® while in 1966 a Turkish
Cypriot trade union leader , Kavazoglu, was murdered together with a Greek Cypriot
union official. In the 1975 TMT agents terrorized the Turkish Cypriot population in
the Greek area, and they threatened the Turkish Cypriots with reprisals if they mixed
with Greek Cypriots or did not move to the area occupied by the Turks. By the fall of
1975, of the 8,000-9000 Turkish Cypriots in the Greek area, approximately 200-250
remained.'® An opinion has been said to the extent that TMT and EOKA B have
served the same function within their respective communities. TMT’s goal of taksim
has complemented EOKA B’s goal of Enosis; a fulfilment of both goals would divide
Cyprus with the largest area going to Greece.'” While TMT has served the interests
of Turkey and EOKA B the interests of Greece, both in turn have served the interests
of the United States.'®

Turkey has publicly declared her control over the Turkish Cypriots. In 1963 when
Kutchuk received Makarios’ proposals for constitutional-amendment, he was willing
to take them into account, but Turkey at once stopped him from doing 50.!” In 1967
Kutchuk was attacked by those in favour of partition and defended his policies

through a newspaper of his own. The Government of Turkey then ordered him to stop

104 Adamnatia Pollis, Colonialism and Neo-colonialism: Determinants of Ethnic Conflict in Cyprus, in
Kitromilides and Worsley, Small States in the Modern World, ante, p. 63.

1% See Hughes, The Cypriot Labyrinth, New Left Review, ante, pp. 49-50.

106 Adamantia Pollis, Colonialism and Neo-Colonialism: Determinants of Ethnic conflict in Cyprus, supra, p.65.
7 Ibid. p.65

1% Tbid.p. 65

109 Stephens, Cyprus: A Place of Arms, ante, p. 180.
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opposing the Turkish nationalists.“b Under rather curious circumstances, Kutchuk
was ousted in 1969 and replaced by Rauf Denktash, who was seen as a reliable
advocate of Turkish Foreign Policy and ally of the Western States.

The Turkish Cypriot reality cannot be said as being representative of the attitudes or
goals of the Turkish Cypriot community.

With regard to Greece and the Greek Cypriots, similar attempts to control the
Greek Cypriot leadership, and to bring Cypriot policies into compliance with the U.S.
and Greek Foreign Policy were made on part of Greece. However, the Greek Cypriot
leadership went against these attempts. Makarios pursued a line contrary to the aims

of the Greek and U.S Foreign Policies.""

Makarios was able to maintaian high degree
of independence for the Greek Cypriot political system, because mainly of the support
* by two political parties, namely EDEK and AKEL, the Socialist and Communist party
respectively.

During the dictatorship in Greece (1967-74) Makarios struggled to achieve
maintenance of the independence of the Cyprus Government in view of the military
junta’s attempts to impose a totalitarian regime on the Greek Cypriot community. The
Greek junta put forward a variety of political stratagems: announcing that Athens was
the centre of Hellenism and demanding that Makarios replace his cabinet officers with
those acceptable to the Papadopoulos regime; setting up the Cypriot bishops to
demand resignation of Makarios as president, on the allegation that he had
contravened ecclesiastical law and threatening his excommunication. Makarios
compromised to some extent. He replaced two cabinet ministers, ignored the bishops,
in fact he had them defrocked''> and eventually attacked Ioannides in public.'" The

failure of political pressure on Cyprus led the Greek regime to rely increasingly on the

threat and use of force as a means of attaining domination over the Greek Cypriots. As

10 purcell, Cyprus, New York, 1969, p.378

"Eor an illuminating account of the tension and conflict between the Cypriot leadership of Makarios and the
Greek Governments see Xydis, The Psychological Complex, in Xydis et al. Makarios and his Allies, Athens:
Gutenberg, 1974, p.28.

"2 The New York Times, 15 July 1973. The three bishops were defrocked by the Middle East Synod on 14 July,
1973.

13 One such letter-considered the precipitating factor for the Cyprus coup of July 15, 1974-was sent by
Makarios to the Greek dictatorship days before the coup against his regime. In it he specifically accused the
Ioannides regime of planning his assassination and he demanded the withdrawal of the Greek officers from the
National Guard-a demand he had refused to make for the previous six years (see the Observer, July 7,

1974 and The New York Times, July 16, 1).
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a result Cyprus had been constantly in a state of civil strife, not between the Greek and
Turkish Cypriots though, but between the Greeks themselves. The military force of
the Cypriot community was the National Guard, which was manned by Greek Officers
from mainland Greece. Particularly during the office of Papadopoulos these officers
were selected for their loyalty to Papadopoulos, their fascist ideology and their
opposition to Makarios.

The significance of the use of force as a factor shaping historical developments were
the activities of the EOKA terrorist bands. Under directions from Greece these bands
were reorganised in 1971 as EOKA B, and like their Turkish Cypriot counterpart,
directed their activities against their fellow nationals while receiving external support
from Greece and from the United States.''* Grivas, the guerilla leader of the EOKA in
the 1950s when it operated as a nationalist anti-colonial movement, who had returned
to Greece after independence, returned to Cyprus in 1964 after apparently accepting
the Acheson Plan,'”® was expelled by Makarios, and returned once again with the
approval of Papadopoulos in 1971. Then EOKA B mounted a propaganda campaign
for Enosis, assassinated supporters of Makarios, and. planned assassinations and coups
to oust Makarios with the assistance of the officers of the National Guard. 116 Clearly
Malarios had a broad political base, but, little way of force to protect his position. The
Palace Guard he had organised and a police force loyal to him had few arms and
supplies which could not go against the power of the well supplied and financed
EOKA B and the Greek officered Cypriot National Guard It was the EOKA B and the
National Guard''” that Greece used as its instruments of force to attain its aims in

Cyprus. The Papadopoulos dictatorial regime had set as one of its goals the settlement

! On C.LA. involvement, see Laurence Stern, Bitter Lessons: How we Failed in Cyprus, Foreign Policy, Vol.
19 (Summer 1975), pp. 43, 52. The author strongly implies that the CIA may have transmitted funds through
Greece to EOKA B using Andreas Potamianos, a wealthy Greek Cypriot, as the intermediary; J. Bowyer Bell,
Violence at a distance: Greece and the Cyprus Crisis, Orbis, Vo;l. 18, No. 3 (Fall 1974), p. 796, discusses the
fact that the EOKA was trained by KYP, the Greek C.I.A. See also Christopher Hitchens, Detente and
Destabilisation: Report fro Cyprus, New Left Review, 94, November-December 1975, pp.61-73.

113 See Van Coufoudakis, United States Foreign Policy and the Cyprus Question: A Case Study in Cold War
Diplomacy, in Theodore Couloumbis and Sallie Hicks (eds.), U.S. Foreign Policy Toward Greece and Cyprus,
Washington, D.D.C, The Center for Mediterranean Studies and the American Hellenic Institute, 1975, pp.123-
124..

"6 For details, see Adamantia Pollis, Colonialism and Neo-colonialism: Determinants of Ethnic Conflict in
Cyprus, Kitromilides and Worsley, Small States in the Modern World, ante p.69.

"""'See The Guardian, October 8, 1973 on planned coups against Makarios which became common. A major
coup attempt against him in February 1971 was followed by another attempt in 1973.
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of the Cyprus crisis, a settlement which should be satisfactory to both Greek and
American interests. Cyprus was to become destroyed as a non-aligned country with a
strong communist force (AKEL) since this posed a potential threat to western security
interests in the eastern Mediterranean. Abortive coups and failed assassination
attempts against Makarios became commonplace. Finally, shortly after the death of
Grivas in January 1974, a coup was executed against Makarios.

It is now necessary to examine the role of the United States in the ethnic
conflict of Cyprus. Although at times Greek and Turkish national interests.have been
and are in conflict, most sharply of on the question of the oil in the Aegean, both are
members of NATO and both have been client States of the United States. The foreign
policy of both Greece and Turkey has been to strengthen their own interests in view of
the danger posed by a non-aligned Cyprus with a strong communist party, by soon
- incorporating Cyprus in within the Western military alliance. Time after time Greece
| and Turkey have agreed on a solution to the Cyprus conflict only to find
implementation turned down by Makarios. It was Greece and Turkey who agreed on
the constitution of 1960, and who agreed on the Acheson Plan in 1964 and it was
Greece and Turkey that in June 1971 at a NATO meeting apparently made a secret
agreement to end the independence of Cyprus and partition the island.!"® Highly
suspicious is the mounting evidence that the two communities had an‘iveci at an
agreement in July 1974 retaining Cyprus’ independence prior to the coup against
Makarios.'"”

The status of the Greece and Turkey as client states of the United States sets the
context within which their policy vis-a-vis Cyprus was formulated. Therefore, the
United States was a major determinant of developments within Cyprus. Shortly after
the 1963 inter-communal strife on the island, the United States initiated direct
negotiations with the Cypriot Government and put forward the Acheson-Ball Plan as a
solution. This Plan, would have united Greece with a large part of the island, whereas

the northeast part would become mainly a Turkish Base under Turkish sovereignty.

118 See Coufoudakis, United States Foreign Policy and the Cyprus Question: A Case Study in Cold War
Diplomacy, ante. p. 126.

19 Adxdaamnatia Pollis, Colonialism and Neo-Colonialism, Determinants of Ethnic Conflict in Cyprus, in
Kitromilides and Worsley, Small States in the Modern World, ante p.71.
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This proposal, accepted by Turkey and Greece, was rejected by Makarios, who faced
pressures towards this direction by the Communist Party (AKEL). The Prime Minister
of Greece George Papandreou then reversed his first position on the matter and
declared support of Makarios’ view, thus rejecting the Acheson Plan.'®

A major determinant of the United States foreign policy was its willingness to
settle the Cyprus problem within the perceived American interests.'”' An independent
non-aligned Cyprus was and is viewed by the United States as a potential threat to her
interests and President Makarios has been labelled the “Castro” of the
Mediterranean.'?? The urgency of incorporating Cyprus into NATO became more
immediate after the Arab-Israeli war of June 1967 and the continuing Middle East
crisis. It was perhaps a sense of urgency also that prompted the United Statés to

support the coup of July 1974 in Cyprus and to approve the Turkish invasion.'?
3. Foreign involvement 1960-1974: U.S. Foreign Policy on Cyprus

The role of the United States in the Cyprus dispute has been of utmost importance.
This has been especially so from 1960 onwards. It would therefore be necessary to
thoroughly examine its role. The present section constitutes overwhelmingly an

analysi$ of the American policy toward Cyprus.

120 See A.G. Xydis, The Psychological Complex of the Cyprus Question, in A.G. Xydis et al. Makarios and his
Allies, ante, pp. 35-38.

121 Adamantia Pollis, Colonialism and Neo-Colonialism, Determinants of Ethnic Conflict in Cyprus.in
Kitromilides and Worsley, Small States in the Modern World, ante, p.72.

122 See David Fairhall, Bitter Lemons, Guardian (London) , May 29, 1974, for a discussion of the strategic value
of the British bases in Cyprus to NATO. On Makarios, see Stephens, Cyprus: A Place of Arms, op. cit. pp.200-
201.

12 This view has been expressed by Adamantia Pollis, Colonialism and Neo-Colonialism: Determinants of
Ethnic Conflict in Cyprus, in Kitromilides and Worsley, Small States in the Modern World, supra, p.72. For
other view see below, section 3 of the present chapter. The former U.S. Ambassador to Greece, Henry Tasca,
has testified before the House Select Committee that the CIA was the U.S. representative in Greece during the
Ioannides dictatorship. Taylor Belcher, former U.S. Ambassador to Cyprus testified that senior Cypriot officials
knew that the CIA was paying Ioannides to subsidize EOKA B. Summary of testimony transcripts provided
upon request from the House Select Committee on Intelligence, October, 1975. See also Christopher Hitchens,
Détente and Destabilization: Report from Cyprus, New Left Review, op. cit.
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3.1. U.S. Policy in the Colonial Period of the Cyprus Question

For the sake of completeness, it need be said that the internationalisation of the
Cyprus question in 1954, affected the American interests in a number of ways. First,
as an inter-allied dispute Cyprus threatened the cohesion of the Western Alliance after
the Greco-Turkish entry into Nato."* Second, it undermined the military cooperation
of Greece and, to a lesser extent, Turkey with the United States. Third, on numerous
occasions the acuteness of the Greco-Turkish conflict over Cyprus brought threats of
war between the two partners of NATO. Such a conflict would bring about irreparable
damage to NATO’s South-Eastern flank and would risk possible Soviet involvement.
Fourth, the Cyprus conflict had an important outcome in domestic politics of the three
allies, and especially Greece. In the latter case, by 1958, the issue of Cyprus
threatened to undermine the political.systern so carefully constructed under American
auspices in the aftermath of the Civil War and the security commitments agrf:ed125 .
Fifth, the Cyprus Question was a cause of embarrassment of the Western Bloc in the
United Nations and an issue to be exploited by Soviet propaganda. Sixth, there was
the presence of AKEL, the Communist party of Cyprus. The party was well-organized,
had influence in local, politics, with popular support. AKEL was therefore given an
opportunity to extend their influence on the island.'?

John Foster Dulles viewed Turkey as an indispensable component for both the defence
of the Eastern Mediterranean and the extension of the Western power in the Middle
East. Thus the policy dilemma created by the Cyprus dispute for the United States had

to be resolved along lines that would not risk the alienation of Turkey.

12 The Protocol of accession of Greece and Turkey in NATO was signed in October 17, 1951, and both states
assumed full membership in the organization.

123 See Theodore Couloumbis, Greek Political Reaction to American and NATO Influences (New Haven and:
Yale University Press, 1966), pp. 53-60, 22119-132. The possibility of a Greek withdrawal from NATO was
openly advocated by the Greek Conservatives in the by 1958 in response to the United States and NATO ‘s
attitudes in the Cyprus Question.

126 Erom the early days of this dispute the United States was also interested in the elimination of the Communist
influence in Cyprus. See Thomas Adams, Akel: The Communist Party of Cyprus (Stanford: Hoover Institution
Press, 1971.) See also Coufoudakis, The U.S. Policy toward Cyprus: A study in Cold War diplomacy, ante, pp.
133, fn. The means utilized were: the military, economic, and diplomatic support to Turkey against Soviet
pressures 1945-47; the Truman Doctrine and Marshall plan as applied to Greece and Turkey; the establishment
of the stable governments in Iran and Greece; the creation in February of 1946 of the sixth Fleet as a major
diplomatic and military deterrent in the region, and the integration of Greece and Turkey in bilateral alliance
agreements.
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Cyprus did not become a concern of the United States until the early 50s when the
attemmpt of Greece was toward internationalisation of the Cyprus dispute because of
Britain’s unwillingness to discuss the question of Cypriot independence and Enosis
with Greece. Various Greek Governments during the World War II and the immediate
post war period had expressed interest in the future of Cyprus. But their political and
economic dependence on Britain and the United States, had kept them from openly
challenging British control of Cyprus. On several occasions Dulles, repeatedly
attempted to dissuade Greece from such steps and pressured Greece to abandon its
appeal to the United Nations.'” But Dulles also introduced some new directions to
American policy that have remained constants of American approach to the Cyprus
Question. These new directions were that Turkey had an equal interest in the future of

the island.!®

Department of Defence Planners stressed the value of Turkey to the
Western System of Alliance.'®

3.2 The independent Republic of Cyprus and the United States

The 1950 London and Zurich agreements had been greeted with satisfaction and relief
in the United States.'*® After the 1963 crisis, minority community was determined to
maintain the status juris of the 1959 and the special position it granted to the Turkish
Cypriots. This crisis undermined the relationship that had developed between Cyprus
and the United States during the 1960-63 period. The United States tried to bring
about the return to the 1960 status quo. Any settlement though would have to be
acceptable to all those who signed the Zurich Agreements. The American interests

were heightened by the Soviet presence in the area. Given the Soviet flee in the region,

127 For instances of he early pressures exerted by Dulles on the officials to drop the 1954 appeal to United
Nations see Xydis, Cyprus: Conflict and Conciliation , 1954-1958 ( Columbus: The Ohio State University
Press), pp. 197-22.
12 By the second half of the 1956 the United States had quietly advocated partition for solving the Cyprus
roblem.
?29 Each of the partners sought to justify the need to American support for their claims on Cyprus in the interests
of an allied unity, security, and the country’s reliability in its western commitments. Assuming that Britain had a
major role in the dispute, by its emphasis on the Turkish factor, it contributed to the Turkish negotiating
intransigence and strengthened the American perception of Turkey’s importance; further it urged Turkey and
the United States to repel Greek pressures. Greece caught in the situation of promoting anti-communist policies
in order to gain the American sympathy. (Harris, Troubled Alliance, ante, pp. 549-65.)
¥0The New York Times, in an editorial on February 20, 1959, (p. 2), called the Agreements “a resounding
success for enlightened statesmanship that will be welcomed in the free world.” The U.S. Department of State,
in turn, observed that “a mutually satisfactory solution of the Cyprus issue should restore peace on the island
and strengthen the ties among the countries and the peoples involved” (p 3).
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Cyprus, whether within the context of NATO or with closer ties with Britain, could
provide the United States with unsinkable bases in the Mediterranean.

The United States thus reflected the American preference for quiet diplomacy and
limited internationalisation of the Cyprus question. ! This was necessary not only to
avoid the irrevocable breakdown of the political system of the State, but also to
eliminate conditions that could be exploited by AKEL and the Russians. The grave
anxiety expressed by President Johnson in his letters of December to Makarios and
Kuchuk, appeals by the Greek, Turkish and British Governments, and the limited
peace-keeping effort undertaken by British troops at the request of the Cypriot
government had not restored peace on the island. The London Conference was
convened on the 15 January 1964. Duncan Sandys'> raised the issue of broadening
the British Peace-keeping Force on the island by the participation of other NATO
countries. The United States proved receptive to the British suggestion. Turkey was
too. General Lemnitzer, the Commander of NATO at the time, at the request of
Lyndon Johnson, postponed the impending Turkish action and set the stage for the
unveiling of the NATO plan for Cyprus, following a trip to Greece and Turkey. As

Philip Windsor clearly shows, 133

this plan was in reality an Anglo —American creation.
By providing for both a NATO peacekeeping force and a mediator, the sponsors
expected to help stabilize the situation on the island and seek a settlement that would
safeguard western interests as well as those of Turkey. Thus, through limited
internationalisation in the NATO and under Anglo-American direction, the dispute
would be contained and managed.'** The Anglo-American NATO Plan for Cyprus
failed, much like the London Conference, despite the acceptance of the Plan by the
guarantor states, and the heavy pressure exerted by George Ball upon Makarios.
Cyprus, though, readily accepted UNFICYP, an international peacekeeping force

funded and manned largely by NATO members, but controlled by the Security

3! Through American mediators, Presidential initiatives, and handling the dispute through NATO.

132 Colonial Secretary of State for Commonwealth Affairs and the presiding officer at the Conference Robert
Kennedy, in London during the Conference, had further discussed with the British their NATO peacekeeping
proposal. (Coufoudakis, U.S. Foreign Policy Toward Cyprus: A Study in Cold War Diplomacy, ante, p. 139, fn.
52).

1** NATO and the Cyprus Crisis, Adelphi Papers, No. 14 November 1964, p. 13.

13 The original plan called for a NATO force of some 10,000 men for a period of three months. It would
involve at least 12000 U.S. troops as well as troops of the three guarantor powers. See Windsor, NATO and the
Cyprus Crisis, supra.
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Council of the United Nations. > UNFICYP had not managed to deal with the
increased levels of armaments of the two communities, the infiltration of military
personnel by all sides, or to stop the Turkish bombing of the raids of 1964 and
successive Turkish invasion threats. But, UNFICYP has contributed to the lessening
of the possibility of a broader confrontation over Cyprus, and thus the need for an
overt NATO / US intervention. Secondly, the United Nations Peace Keeping Force,
by contributing to the pacific perpetuation of the dispute, provided the United States

with the opportunity to seek settlements without pressures.
3.3 The Acheson Plan

The possibility of Greco-Turkish war in Cyprus, and the interest shown by the
Soviet Union over Cyprus, in view of Makarios’s appeal to the U.S.S:R for help
during the Turkish invasion threat of 1964, urged the American national security
officials to seek to bring about a permanent settlement of the Cyprus Question. This
was the main aim of the Acheson Plan.

George Ball openly pressured the U.N Secretary-General to sponsor a new
American mediation effort under Dean Acheson. Another Johnson letter was sent to
the Greek Government, introducing the proposal, which actually warned Greece that
the United States would stand aside if Turkey intervened in Cyprus, thus causing a
war that Greece was bound to lose according to American estimates. Prime Minister’s
Papandreou’s reluctant acceptance was also motivated by the tension on Cyprus,
which had its apex the bombings early in August 1964.

The Acheson Plan provided for Enosis, thus satisfying the needs of Greece, and
safeguarding the Turkish strategic interests as well as those of the United States.

The definition of the Plan, on behalf of Acheson, by George Ball, who drafted it
together with Talbot, was as follows. Cyprus, was seen as a threat to the United States
interests because (a) of a potential Turkish intervention and thus an unavoidable

Greco-Turkish War; (b) it has weakened th¢ ties of Greece and Turkey to the United

133 In the discussion that opened on February 18, 1964, at the Security Council, the United Nations States and
the Britain endorsed the idea of an international force under the control of the Security Council.
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States; (c) it has strengthened the position of AKEL and the U.S.S.R on Cyprus; (d) it
has created a serious problem to the United Nations; (e) it has undermined NATO. For
these and in order to remove the threats, the proposed settlement of the Cyprus
Question should be achieved through Enosis with: (1) territorial compensation by
Greece to Turkey; (2) a Turkish military presence on Cyprus; (3) resettlement and
repatriation of Turkish Cypriots that desire to do so; and 4) pledges by Greece to
apply the Lausanne Treaty minority provisions on the Turkish Cypriots; disarm all
irregulars; eliminate AKEL’s influence."*® In defining further the Greek concessions
to Turkey on Cyprus, Acheson proposed at the end of July, 1964 (a) the full sovereign
cession to Turkey, in perpetuity, of a large area of Cyprus for military bases. These
base areas were located in the Karpasia peninsula of Northeast Cyprus; (b) up to two
cantons to be established for the Turkish Cypriots with full local administration in
their control; (v) an international body to observe the application of human rights
provisions, with NATO exercising an enforcement role in case of violations. In terms
of other territorial exchanges, the original proposals included the cession of the Greek
island of Kastellorizon to Turkey. "’ As the negotiations progressed Acheson
presented the some revisions of his plan in an attempt to overcome some of the
objections of the Greek government. He thus proposed: (a) a fifty—year lease for the
Turkish bases on Cyprus instead of in perpetuity; (b) the area to be delimited by a
North- South line in West of the village of Komi Kepir in Northeast Cyprus; (c)
instead of formal cantonal divisions to provide for Turkish Cypriot eparchs (prefects)
with Turks to administer local affairs in the heavily Turkish Cypriot areas of the
island.'*® The Plan was rejected by the Cyprus Government under pressures by her
AKEL Party, and was subsequently turned down by Greece, too.

Some political observations need be made with regard to the Acheson Plan. Firstly,
Acheson proposed that no formal agreements be signed between Greece and Turkey
requiring Greek Parliamentary and Cabinet control approval. Instead the sovereignty
of Cyprus would be terminated by a unilateral declaration of enosis by Greece. To

ensure that prearranged strategic concessions to Turkey would be made, a secret

1 Coufoudakis, U.S. Foreign Policy Toward Cyprus: A Study in Cold War Diplomacy, ante p. 114.
:z ; Coufoudakis, U.S Foreign Policy Toward Cyprus: A Study in Cold War Diplomacy, Ibid, p.115
Ibid. p. 115. :
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NATO protocol would be drawn up in advance. Secondly, Washington trusted the
Greek government to deal firmly with Communism in Cyprus.'® Thirdly, Grivas
secretly returned to Cyprus under Greek auspices in June 1964 to take charge of the
Cypriot Armed Forces and provide a Conservative countervailing force to Makarios.
Ball, with secret meetings with Grivas, gained his endorsement of a plan for union of

Cyprus to Greece, with bases being turned over to Turkey and eventually to NAT 0.'°

3.4 The events leading to 1974 and the U.S. role

Another event of crucial importance was the Lisbon meeting of the NATO
Foreign Ministers of 3-4 June 1971, which, according to Soviet and Cypriot sources,
under the changing strategic conditions in the Mediterranean, formalized the Greco-
Turkish Agreement to terminate Cypriot independence by partitioning the island.'*'
Their determination to resolve the Cyprus Question was publicly manifested in the
recognition of that their continued - friendship and cooperation was dependent upon

resolution of the Cyprus Problem .'*? Papadopoulos further declared that the Cypriots

1 Foley in his Legacy of Strife: Cyprus from Rebellion to Civil War, Baltimore: Penguin Books, 1964, pp. 184~
185, says: “George Papandreou was a traditional Liberal and therefore trustworthy in the eyes of the United
States. When it became apparent that the Centre Union Party was falling under the control of his son Andreas
Papandreou, whom the United States saw as unreliable the United States moved swiftly to overthrow
Papandreou.” It makes one wonder, however, whether they really favoured ascent of Andreas to the Premiership.
10 Coufoudakis, U.S. Foreign Policy Toward Cyprus: A Study in Cold War Diplomacy. Supra, p. 116. It has to
be noted that the U.S. used Greece for the promotion of their own aims, and stressed that the anti-communist
feelings of Greece and the U.S. were best served by eliminating Makarios and that only through an Acheson-
type settlement would the nationalist aspirations of Greece ever be realised. It is for this purpose that Grivas
returned to the island to organize the Cypriot National Guard, and also Greek Army Units were secretly
dispatched. Ibid, p.122.

1! Coufoudakis, U.S Foreign Policy Toward Cyprus: A Study in Cold War Diplomacy, ante, p.126.

12 Illuminating is the report by Stern in his work The Wrong Horse, Intervention: “The Meeting in Lisbon was
conducted between the Turkish Foreign Minister Olcay and Greek Foreign Minister Palamas. Nothing was
drafted at the meetings, but they seemed rather promising then as said a high-ranking Turkish Diplomat who
participated in the sessions. There was a great effort on the part of both sides to eliminate the misconceptions.
We insisted that the Greeks get rid of the misconceptions of a unitary state in Cyprus which was foreign to the .
original conception of the sovereign state. The Greeks hinted indirectly that if worse came to worse, instead of
breaking relations between Greece and Turkey they might be agreeable to a kind of separation, a territorial
arrangement might be envisaged with a large base for Turkey so that the Turkish Cypriots would feel more
secure. The population would be left as it was.” These secret talks were conducted first in Lisbon and later in
Paris under the cover of NATO conferences. Two foreign ministers and their advisors met for what were called
“bilateral lunches” held discreetly in their respective embassies. No Notes were taken.
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had to resolve their differences in a manner acceptable to Greece and Turkey.'* How
did the United States view these developments and especially those of 1971? In June
1972 Department of State analysts had concluded that Greece and Turkey were
favourably disposed to double enosis (i.e. partition proposals) although it was
proposed that the United States should restrain Greece and Turkey from any
premature moves toward partition. Department Officials did not foreclose the
possibility of an eventual double Enosis. Such a settlement would not be dangerous to
American interests if Makarios could be induced to accept it. Thus the consensus
reached among Department of State officials was that the Makarios problem should
essentially be left to Greece.

A new supply of Czech weapons for the Cypriot police arrived in Cyprus in
late January 1972 and this gave Athens the pretext for the delivery of a nine-
point .ultimatum to Makarios on February 19." The note mainly demanded the
surrender of the equipment to the UNFICYP, thus leaving the Greek officered Cyprus
National Guard as the strongest force in Cyprus; (b) the recognition of Cyprus that
Athens is the national centre of Hellenism and that Cyprus is only part of the Gréek.
nation (her implication being that Cyprus should accede to the Greek guidelines and
not act as an independent State). (c) the recognition of the reconstruction of the
Cypriot Government into one of national unity drawn from all segments of the
nationalist Greek Cypriot public to assure confidence in the relations between Athens
and Nicosia. The demand clearly implied the elimination of pro-independence figures
such as Foreign Minister Kyprianou, and the introduction of Grivas and his supporters
into the Cypriot Government. The act failed. The only compromise of Makarios was
to force Kyprianou to resignation. Grivas did not go against Makarios having
understood both his weak position and also that he was being used by Athens to
implement a policy that was against his lifelong goals. Bitter, he remained in the

island in charge of terrorist groups hoping to induce Makarios to give up his

143 See the Papadopoulos interview in the Millet newspaper of Istanbul, May 30, 19741 and related comments by
Turkish Government officials.
144 See Coufoudakis, supra,p. 127
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independence policy.'* Grivas’s activities, though, undermined Makarios influence
and as long as they did not create a threat of Greco-Turkish confrontation thus
promoted the interests of the U.S.'*

The latest phase of the Cyprus Question was hugely a result of Makarios
determination to reassert his comrol over the Cypriot National Guard and Greek
Officers. Thus Makarios letter to the Greek President General Gizikis requesting the
removal of these Officers became the catalyst that brought to a climax twenty —five
years of uneasy Greek-Greek Cypriot relations. Makarios underestimated the
determination of Colonel Gizikis in Athens as well as the intentions of Washington.
The subsequent overthrow of Makarios was based on the Plan HERMES.'" The
opportunity was then provided for Turkey to intervene militarily basing her
intervention on the legal premise of Article IV of the Cyprus Treaty of Guarantee.'*®
Kissinger, Foreign Secretary of the U.S. at the time was the pre-eminent figure in the
formulation of public policy in the United States in view of the pre'occupation of
President.Nixon with the Watergate affair. It is here submitted, perhaps for the first
time that the long-standing friendly relations between Kissinger and Ecevit was a
decisive factor taken into account in the U.S Foreign Policy decision not to prevent

the Turkish intervention from being waged. '*

145 Until his death in early 1974. He lead EOKA B, a mall band of loyalists from the independence (or enosis
struggle) since the 1950s.
146 Cypriot and Israeli sources have acknowledged the extensive deployment and active involvement of
American Intelligence operatives on Cyprus. See Coufoudakis ante, p. 182
"7 Colonel Ioannides was the author of the plan Hermes and the leading members of the last military junta had
served in Cyprus during 1963-64 with the Greek forces that had been dispatched to Cyprus at the time. He
strongly disliked Makarios’s ties with the non-aligned nations, the U.S.S.R. and the AKEL. During his service
in Cyprus he had met and become friends with Nicos Sampson and shared fears, aspirations and concerns. The
latter was installed as President of Cyprus following the overthrow of Makarios. For detail of Ioannides Plan
Hermes see the Athenian newspaper. Hellas, April 21, 1970.
148 See Chapter II, below. For an American view advocating for the legality of the Turkish Intervention in
Cyprus 1974, see Arthur Hartmann’s interview (in what was his first public statement on the Cyprus Question
since 1974) to the Greek Cypriot journalist Yannis Kareklas, Cy.B.C. TV Political Affairs Programme, 20" July
2002. Arthur Hartmann, Adviser to the U.S. Department of State at the time, drafted various Memoranda on the
Cyprus Problem for Foreign Secretary Henry Kissinger. _
- Ecevit, has been Fellow at the Center for International Affairs, Harvard University, and had Kissinger as his
Supervisor. An apologist of Kissinger, though, asserts the following, which is indicative of what Kissinger
allegedly believed: “The statesman skill was demonstrated in his capacity to choose well among the options he
detected. All choice involved risk; all choice was based on conjecture... one could not be certain of the results... -
The policy maker was the risk taker; there was no way to guarantee his success... (As Viet Nam shows the
decision was made to run those risks, in the belief that the alternatives, while less dangerous, promised results
that could not be satisfactory...” (Guarbard, Kissinger, Portrait of a Mind, (New York 1973) p.277.
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It would be interesting, though, to see, albeit briefly, the role played by Sisco,
the U.S. Ambassador, who tried to avert the crisis by consulting directly with Ankara
and Athens governmental officials. It is submitted though that these consultations
cannot amount to the “joint consultations” envisaged by the Cyprus Guarantee Treaty
Article VI in case of violation of the Constitutional order of the State, and at any rate
the frankness of Sisco’s intentions have been doubted. He had met with Ecevit in
London, and his last words to him at Heathrow airport were: “Don’t do anything until
we consult again”. '*® Having gone to Athens immediately afterwards and had
discussions with Ioannides, Armed Forces Chief of Staff General Bonanos and Prime
Minister Androutsopoulos, flew back to Ankara. At a meeting with the Turkish
National Security Council, he asked Ecevit, who was an accomplished poet: “You
have given all your life to humanitarianism. Now as a result of your decision a lot of
people are going to be dead. Why can’t you wait fourty-eight hours?” The reply was
that the Turks did not want to repeat the mistakes of 1964.""

It is worth noting though that Ioannides and his closest advisers were preparing
orders for submarine and aerial attacks on the invading Turkish forces, whose first
amphibious landing was being hampered by adverse weather However, unbeknown to
Ioannides, a mutiny was beginning to form among his top military commanders who
were against full-scale war with Turkey. There were strong indications afterward that
the American intelligence establishment in Athens was now monitoring the generals’
revolt against Ioannides. Afterward, the deposed head of the junta was to charge
through his attorneys that the generals conspired with the Americans in what the
attorneys regarded as a treasonous scheme to betray his orders. It was also alleged
through the CIA that the Turks would not invade if the coup on Cyprus were cleanly

executed. !>

130 Stern The Wrong Horse, Intervention, p.118.

131 At dawn, Sisco stood alone on the tarmac of the airport in Ankara, awaiting a plane back to Athens. A
Turkish armada was steaming toward the Northern coast. Deeply by his humiliating ordeal in both capitals,
Sisco contacted Washington and suggested that he return home. Kissinger’s response, recalled by a member of
the Washington task force who inadvertently intercepted the traffic, was to threaten that he would go to the East
Mediterranean himself totake over the crisis mediation. It was not clear whether the Secretary was joking or not.
(Stern The Wrong Horse, Ibid , pp.20).

132 Stern, The Wrong Horse, ante. p. 21. On the role of the US. in the events of 1974 see also Brendan O’Malley
and Ian Craig, The Cyprus Conspiracy, London, Tauris Press: Benjamin Rosenthal, who led a House of
Representatives examination of U.S. foreign policy during these events, said Washington must share the blame
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Next chapter will examine the legality of the Turkish Intervention in Cyprus 1974.

for the crisis because of the encouragement it gave the Greek junta that sponsored the coup in Cyprus. He said

- that “the seizure of power by the Greek Colonels in 1967 was the only case in 25 years of NATO’s history
where a functioning democracy had been turned into a military dictatorship. But Washington had established
relations with the junta, claiming disingeniously that a trend towards constitutional rule had been established
and made Greece the Eastern Mediterranean base for the sixth fleet. Why in the crucial week of 15 July 1974
did not the United States publicly demand a reversal of acts by the Greek dictatorship which clearly produced a
disaster bound to involve our country.?” Greek American Senator Paul Sarbanis and Americans should be
deeply concerned by the State Department’s failure, despite repeated warnings from many sources, to take
action to avert the subversion of and effective partition of Cyprus. He damned the administration for failing to
support Makarios, which would have preserved the peace and stability; for failing to prevent the first Turkish
military intervention by denouncing the coup and pressing Ankara to hold back- as Johnson had; and for failing
to limit and restrict the Turkish military action once it had begun. (Craig The Cyprus Conspiracy, supra )
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CHAPTER II: LEGAL EVALUATION OF THE TURKISH
INTERVENTION: THE ARGUMENT FROM THE TREATY
OF GUARANTEE

The Present Chapter examines the legality of te Turkish intervention of Cyprus
1974 from the Treaty of Guarantee of the Cyprus Republic. As it will appear
later on, the main argument of Turkey to justify the intervention was based on

the Treaty of Guarantee provisions.

Early in the morning of the 20™ July 1974, Turkey, availing itself of the coup d’
etat of the 15™ July 1974 engineered by the Greek military junta (then ruling |
Greece) to overthrow the democratically elected President Archbishop
Makarios', proceeded to an armed attack® by air and by sea

against the independent and sovereign Republic of Cyprus.

(1) Turkish Justifications for the Intervention and Claims regarding

the Treaty

Various justifications were given by the Turkish leadership for the purposes of
the intervention. The then Prime Minister of Turkey Mr. Ecevit made the
- following official statement according to the statement of the Permanent

Representative of Turkey Mr. Olcay at the meeting of the Security Council of

! Glafkos Clerides, in his book, Cyprus: My Deposition (Nicosia, 1990, vol. III, p. 343) states the following
about the motives of the conspirators : ‘Bluntly, the real objectives of the conspirators were to oust Makarios
and his Government in order to proceed with direct negotiations with Turkey, and use the good offices of the
United States, to achieve Enosis of the major part of Cyprus with Greece, conceding a smaller part of Cyprus to
Turkish sovereignty. At no time did the Greek junta have in mind to declare Enosis unilaterally and to accept the
risk of having a military conflict with Turkey.

2 The meaning of “armed attack” was considered in the Nicaragua case, 1.C.J. Reports 1986, p.14 para.195.
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the 20™ September 1974:

“ The Turkish armed forces started this morning an operation of peace in
Cyprus in order to put an end to struggle of decades of years brought about by
extremist elements.

During the last steps of the Cyprus tragedy, these extremist elements sfarted
massacring their own people, the Greeks.

It is admitted by everybodyvthat the last coup has been staged by the dictatorial
regime of Athens. As a matter of fact it was more than a coup: it was a violent
and flagrant violation of the independence of the Republic of Cyprus and of the
international treaties on which the Republic was founded.

Turkey is co-guarantor of the independence and the constitutional order of
Cyprus. Turkey taking action is fulfilling her legal responsibility. The Turkish
Government has not resorted to the armed action until after all the other means
were tried and proved unsuccessful. This is not an invasion but an act to put an
end to invasion. The Turkish armed forces will not open fire unless being fired
at.

I am addressing all the Greeks in Cyprus who have been the victims of
atrocities, of terrorism and dictatorship: bury in the past the dark days of
inter-communal enmities and strife which were resorted to by the terrorists

themselves. Join hand in hand with your Turkish brothers to speed up the
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victory and together build up a new free and happy Cyprus’”.

In other statements he said that the objective of the operation was to overthrow

the regime which toppled Archbishop Makarios; when, however, he was asked
to say whether the intention was to restore Archbishop Makarios to power he
declined to answer, as he declined to state whether Turkey intended pulling out

its forces after gaining control of the island. -

In a Turkish government communiqué issued immediately after the intervention
by the Turkish Embassy in London it was stated that Turkey as one of the
guarantor powers had decided to carry out its obligations under article IV (2) of
the Treaty of Guarantee with a view to safeguarding the security of life and
property of the Turkish community and even that of many Greek Cypriots.*

The main argument put forward by Turkey in order to justify the 1974 military

intervention in Cyprus is based on the Treaty of Guarantee of the Cyprus
Republic. The Treaty, signed on 16 August 1960 between the United

Kingdom, Greece, Turkey, aﬁd the Republic of Cyprus, forms an integral part of
the constitutional order of the Republic.5 By Article I, the Republic of Cyprus
undertook the obligation to maintain its independence, territorial integrity, and
security as well as respect for its Constitution. Under article I, Greece, Turkey

and the United Kingdom guaranteed the independence, territorial integrity and

3 S/PV, 1781, 86

4 For the text of the communiqué see The Turkish Yearbook of International Relations, 14 (1974), p.125.

3 Article 181 of the Constitution provided that the treaty guaranteeing the independence, territorial integrity, and
constitution of the Republic “shall have constitutional force”.
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security of the Republic of Cyprus and also the state of affairs established by the
basic articles of the Constitution. Article IV, which constitutes the strongest
basis of the Turkish argument provides the following: “In the event of a breach
of the provisions of the present Treaty, Greece, Turkey and United Kingdom
undertake to consult together with respect to the representations or measures
necessary to ensure bbservance»of those provisions.

In so far as common or concerted action may not prove possible, each of the
three guaranteeing Powers reserves the right to take action with the sole aim of

re-establishing the state of affairs created by the present Treaty”.

Turkey first declared that intervention had been to guarantee the

independence of the island. According to Turkey, the coup government of Mr.
Sampson was no more than a puppet regime under orders from Greece, ready to -
rule the end of the island’s independence and to annex it to Greece.’ In a

Turkish government communiqué of 20 July it was stated that “the Turkish
community in the island can no longer tolerate this situation which offends
human dignity aﬁd threatens the lives and the very existence of its greater
majority, and they, therefore, anticipate Turkey as a Guarantor Power, to

liberate them as soon as possible””.The Turkish government went on to state

® See Necatigil, The Turkish Position in International Law (Oxford: Oxford University Press, 1993) p. 109; see
also (1974) 11 U.N. Monthly Chronicle 9 (at the Security Council which was conveyed at the requests of the
Secretary General and the Cypriot representative, Archbishop Makarios, who managed to flee the country and
was still recognized as the legal head of state, denounced the coup as a flagrant violation of Cypriot
independence and sovereignty, and urged the Council to call upon Greece to withdraw her officers and end its
invasion of Cyprus).

7 The Turkish Yearbook of International Relations, ante, p.130 (italics supplied).
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that the “Turkey as one of the guarantor powers had the decided to carry out its
obligations under article IV(2) of the Treaty with a view to safeguarding the
security of life and property of the Turkish community and even that of many
Greek Cypriots”®. The Turkish Cypriot leader Rauf Denktash wrote that
‘Turkey, as one of the guarantors of the Cyprus Republic, could not accept the
fait accompli against the independence and sovereignty of the republic, nor
could it stand by and watch Turkish Cypriots being killed”.” He also says that
Turkey was left with no alternative but to move alone under Article 4 (2) of the
Treaty of Guarantee to protect the independence of the island and to put an end
to the terrible destruction of life and property.' Denktash further alleges that the
Turkish villages were being attacked throughout the island by mobile units of

the National Guard, the pattern of the onslaught resembling that of 1963."

(2) Treaty of Guarantee and International Law

What is of crucial importance and need be examined is whether unilateral

military intervention may be conferred by treaty right. In other words whether

8 ibid. p.130

® Denktash R., The Cyprus Triangle (Nicosia, 1972), p- 68.

1 Ibid. p.68 (It is said therein that “Turkey sent a peace force which landed in northern Cyprus”).

' Ibid. pp. 69-70. The following is an excerpt from a report sent by Terence Smith from Limassol at the time
and published in the Herald Tribune on 25 July 1974: “On the sun-baked dirt floor of the Municipal Soccer
Stadium here, about 1,750 men from Limassol’s Turkish enclave and the surrounding Turkish villages are
penned behind cells of barred wire. Their days are spent sheltering under the scorching sun that sends
temperatures into high 90s. Although the men are dressed in street clothes and claim to be civilians, they are
being held as prisoners of war by the Greek Cypriots”; Denktash, The Cyprus Triangle, supra p.71.
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such a right (even if expressly stipulated) is in accordance with the principles of
Public International Law.

2.1 Theories on the Legality of Military Intervention by Treat& Right.

It is commonly accepted in academic theories that armed intervention is legal
when is done on the basis of a right provided for by treaty. The legality Qf 'suéh
an intervention finds support in the overwhelming majority of academic
writings, at least before the passing of the U.N. Charter."

Vattel is one of the advocates of such a view. Although he supports the
principle of non-intervention, which he considers as flowing from Sovereignty-
“the most precious principle that states ought to safeguard”- accepts the
exception of intervention provided for by treaty."

Phillimore, also writing in the nineteenth century, considers intervention

legal, in case this is guaranteed by treaty right.'

Diena, while is of the view that intervention violates the sovereignty and
territorial integrity of states, regards intervention provided for by treaty as an
exception tb the rule of non-intervention."” The preceding views are also shared

by Oppenheim,16 Lawrence,!” Hodges,18 and Westlake'” among others.

12 Potter notes that the majority of experts on the subject matter readily tends to consider as legal any
intervention provided for by treaty. (1930) II Recueil des Cours, p. 657.

13 See Vattel, E. de, Le Droit des gens ou principes de la loi naturelle appliquee a la conduite et aux affaires des
Nations et des Souverains (Paris: 1863) p.22. ' :

14 See Phillimore, R., Commentaries upon International Law (London, 1879), vol. I, p.474.

15 See Diena, Diritto Internationale (Milano, 1900) p.

18 See Oppenheim, International Law, War and Neutrality, Vol. II (7" ed. H. Lauterpacht , London ,1952) p. 307.
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Greek writers also hold the aforementioned views. Seferiades, having

said that states have no right to intervene in the internal affairs of other states,
conceded that intervention under a treaty is legal.*’

Tenekides, though states that the well established principle of non-intervention
has been considerably strengthened by the United Nations Charter, writes the
following: ‘International Law exceptionally accepts intervention if this is based
upon agreement freely entered into or treaty providing for intervention in
special circumstances’.?

Professor Brownlie wrote that States may lawfully confer by treaty a right to
intervene by the use of armed force within the territorial or other legally
permitted limits of their jurisdiction. They may also give ad hoc consent to the

entry of foreign forces on their territory, to the passage of foreign forces and to

17 See Lawrence, T.J., The Principles of International Law (London , 1920) p.121-23: “If a State has accepted a
guarantee of any of its possessions, or of a special form of government , it suffers no legal wrong when the
guaranteeing state intervenes in pursuance of the stipulations entered into between them. It is perhaps to this
right to intervene in pursuance of a treaty that the course of action adopted towards Greece by the allied powers,
Great Britain, France, and Russia, during 1915-1917, must be referred”. By the Treaty of London 1863, Greece
was put under the guarantee of these powers as a ‘monarchical, independent, and constitutional state. Greece,
entered the great war on the side of Great Britain and her allies. The majority of the nation was enthusiastically
in favour of the Entente cause, and of giving effect to a treaty with Serbia (an ally of Great Britain, France and
Russia) under which Greece was bound to assist Serbia in the event of war between Serbia and a third power.
On October 2, 1915, the British and French governments landed 150,000 troops at the Greek port of Salonika.
They did this, with the hearty approval of Minister Venizelos and of an overwhelming majority of the Greek
Populacc for the purpose of aiding Serbia, that was at war with Austria and Germany.

8 See Hodges, The Doctrine of Intervention (New York, 1915)

19 See Westlake, J. International Law (Cambridge University Press 1910) Vol. I, p. 304: “The questions arising
from reciprocal rights and obligations of states, it is said, are determined in a notable measure by the body of
what are called political treaties, which are nothing else than the temporary expression of transitory relations
between the different national forces. These treaties bind the freedom of action of the parties so long as the
?olitical coalitions which produced them remain without change”.

0 See Seferiades, Public International Law (Athens, 1926), Vol. I, p-319, and (1930) 34 Recueil des Cours, p.
389.
2 See Tenekides, Vima (Greek Newspaper, 26.1.1963), p. 5; to the opposite direction goes the view expressed
by the International Law Professor Constantopoulos by which the UN Charter expressly prohibits intervention
(Constantopoulos, Public International Law, Thessaloniki 1962, Vol. I, p.278).
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operations by foreign forces on their territory. 22 Therefore, the charge of
aggressive war against Thailand was disregarded by the International Military
Tribunal at Tokyo on the ground that eonsent was given to the passage of
Japanese forces through Thailand.”> Brownlie gives some examples indicating
that a right to intervene by force on the territory of another state could properly
be conferred by treaty. Article 3 of the Treaty of 22 May 1903, between Cuba
and the United States provided: “The government of Cuba consents that the
United States may exercise the right to intervene for the preservation of Cuban
independence, the maintenance of a government adequate for the protection of
life, property, and individual liberty...”24 The Treaty of Friendship between
Persia and the R.S.F.S.R., signed on 26 February 1921, provided as follows in
Article 6: “If a third party should attempt to carry out a policy of usinpation by
means of armed intervention in Persia, or if such Power should desire to use
Persian Territory as a base of operations against Russia, or if a Foreign Power
should threaten the frontiers of Federal Russia or those of its Allies, and if the
Persian Government should not be able to put a stop to such menace after
having been once called upon to do so by Russia, Russia shall have the right to
advance her troops into Persian interior for the purpose of carrying out the
military operations necessary for its defence. Russia undertakes, however, to

withdraw its troops from Persian territory as soon as the danger has been

22 Brownlie, International Law and the Use of Force by States (Oxford: Oxford University Press, 1963) p.317.
2 Judgment, Sohn, Cases and Materials on United Nations Law, pp 916-17.
* This provision, however, did not appear in the later treaty of 29 May 1934: 28 A.J.LL. (1934), Suppl., p. 97.
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removed”. ¥ Another example is the General Tréaty of Friehdship and Co-
Operation signed by the United States and Panama on 2 March 1936. Article 10
provided: “In case of an international conflagration or the existence of any
threat of aggression which would endanger the security of the Republic of
Panama or the security of the Panama Canal, the Governments of the United
States of America and the Republic of Panama will take such measures of
prevention and defense as they may consider necessary for the protection of
their common interests”. An identical provision in Article 7 of the Treaty of
1903 was the basis for the United States armed intervention in Panama in 1904
for the purpose of restoring order.”® Further, the Agreement signed between
Egypt and the United Kingdom on 19 October 1954, provided for the
evacuation of British forces from the Suez Canal area. The United Kingdom
was given the right to re-enter the area with military forces given an attack was
made against by a State which was a member of the Arab Collective Security

Pact, or Turkey.

Despite the above, the principles of self-determination”® and equality of States®

as stipulated in the U.N. Charter have put into doubt the right of military

BAr. 1of a Treaty of Guarantee and Neutrality between Persia and the U.S.S.R., signed in 1 Oct. 1927,

confirmed the Treaty of 1921. Asoviet statement of Oct. 1958, referred specifically to the Treaty of 1927; The

Times, 3 Nov. 1958. ) -

%8 Oppenheim, International Law, ante, p.307; Brownlie, International Law and the Use of Force by States, ante,
. 320. '

b Cmd. 9298 (1954), abrogated by Egypt 1 Jan. 1957 (A.J.L.L. (1957), p.672).

2 U.N. Charter Article (12): “To develop friendly relations among nations based on respect for the principles of

equal rights and self-determination of peoples...”.
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intervention conferred by Treaty. A number of jurists have denied that such a
treaty is valid. Nevertheless, in Brownlie’s view, the right of forcible

intervention on the territory of a state may still be lawfully conferred by treaty.”

2.2 Arguments for the legality of intervention envisaged by Treaty

(i) Legitimate limitation of a State’s sovereignty.

It has been said that military intervention, constituting involvement in the
internal affairs of a state, violates the principle of sovereignty. However, if
intervention ié done on the basis of a treaty right, the sovereignty of the state
againsf which the intervention is launched is not violated, because the treaty
right of intervention suggests legitimate and legal limitation of the state’s
sovereignty.? Given that the state itself has accepted the diminution of its
sovereignty, the intervention must be legal. Under such circumstances the state
is obligated to accept the intervention. Contrary to the above argument, it has
been asserted that a treaty envisaging a right to intervene is illegal, because it is
in violation of general principles of law. Since international law acknowledges
the principle of independence of states, it comes that a state has the obligation
of self-preservation. The treaty envisaging intervention deprives a state from the

exercise of self-preservation and administration.”® But those who advocate for

® U.N. Charter Article 2(1): “The Organisation is based on the principle of the sovereign equality of all its
Members”. o
% Brownlie, International Law and the Use of Force by States, ante, p.321; Oppenheim, International Law, ante,
.307; Jessup, 32 A.J.I.L. (1938), p.117.
! On this, Lawrence, The Principles of International Law, supra, pp. 118-119.
32 See Thomas and Thomas, Non Intervention: The Law and its Import in the Americas (Dallas, 1956), p. 91-92
(where it is argued that the state is even deprived of its international personality). Indeed, whether a state, under
these circumstances, maintains to the utmost its independence and sovereignty, remains controversial.
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the legitimate limitation of sovereignty of the state conceding a right of military
intervention, say that there is no such thing as obligation to self-preservation.”
Iﬁ the Austro-German Customs Union Case, Judge Anzilotti, in a separate
Opinion, went so far as to assert that according to general international law each
State is free to deny its independence, also described as sovereignty (suprema

potestas), and even its own existence.>*

(ii) Volenti non fit injuria

Most authors base the legality of intervention by treaty right upon the consent of
the state agreeing to the grant of a right of intervention to another state. The
legal axiom volenti non fit injuria is not only a theoretical construction, but has
constituted the legal basis of interventions in state practice.®

Proponents of this legal axiom also suggest that entering into treaties is a right
of independent states, which may by way of treaty confer a right of intervention
to another state in the same way as they may by international agreement
concede part of their territory to a third state.’® Thus, a state not only gives away

its sovereign rights, but, on the contrary, exercises its sovereign right of

3 See Lawrence, The Principles of International Law, supra, pp. 118-119: “Sometimes an independent state
finds itself obliged to submit for a while to restraints imposed upon it by superior force, as when Prussia was
forbidden by Napoleon in 1808 to keep an army of more than 40,000 men. Such limited and temporary restraints
upon the freedom of action of a state are not held to derogate from its independence. The same thing may be
said of the authority assumed by the U.S. on the American continent. There can be no doubt that in America a
position of primacy has been assumed by the U.S. But occasional deference to these authorities does not deprive
a state of its independent position under the law of nations”; Winfield, The Grounds of Intervention in
International Law, (1924) 4 British YBIL, pp. 155-159.

3* Advisory Opinion, (1931) 41 P.C.L]. Reports, Series A/B, p.59.

% Instances of the kind are the Soviet intervention in Hungary 1956, the joint intervention of Great Britain,
France and Israel in Egypt 1956, and the intervention of the United Kingdom in Jordan 1958.

3 See Thomas and Thomas, Non-intervention: The Law and its Import in the Americas, ante, p. 96.
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concluding a treaty. In the Wimbledon Case, the Permanent Court of
International Justice held that “the right of entering into international
engagements is an attribute of State sovereignty”.37 In the Perry Case, which
appeared before the Supreme Court of the United States, Chief Justice Hughes
stated in his judgement: “the right to make binding obligations is a competence
attaching to sovereignty”.”®

(iii) Pacta sunt servanda

One view dictates that since the intentions of two or more states coincide in an
International Agreement, so that a right to intervention of one of the contracting
parties into the internal affairs of the other may be agreed, law regulating their
relations is therefore created. This law is binding. In accordance with the
principle of pacta sunt servanda the contracting parties are obliged to fulfil the
terms of the Agreement.” Interventions are illegal, unless the intervening

state acquires special right to intervene according to public international law
principles.

Thus, it could be argued, the binding force of international treaties may be said
to sufficiently form the basis of the legality of intervention accorded by treaty.

Furthermore, the legality of intervention of this sort may be grounded upon the

relevant principle of modus et conventio vincunt legem. The rationale behind

3 (1923) 1 P.C.1J. Reports, Series A, p. 25

38 (1934) 294 U.S. Supreme Court Reports, p.330, 353-354. To the same effect, see the Opinion of the
Permanent Court of International Justice in the Case of the Greco-Turkish exchange of populations in 1923
(1923, 10 P.C.1J. Reports, Series B, p.21).

% See Harvard University Law School, Research on International Law, (1935) 29 American J.IL., Supplement
Part Il Law of Treaties, p. 671.
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this very legal principle is that, given the lack of a unified international
legislature, the creation of legal rules governing relations between members of
the international community depends to a great degree on international
conventioﬁs, which do create legal relations among the parties to a convention.
Modus et conventio vincunt legem, like pacta sunt servanda is a generally
recognized principle, on condition that the content of the treaty is in conformity

with legitimacy.

Upon the three arguments mentioned so far, a strong case for the legality of
military intervention provided for by treaty right may be built up. Consequeﬁtly,
we could assert, at this stage, that Turkey’s military intervention in Cyprus 1974
was a legal act according to international law principles; that Article IV(2) of
the Cyprus Treaty of Guarantee, even if expressly authorized unilateral armed
intervention, would be perfectly lawful. Nevertheless, in the subsection to

follow, I shall attempt to present views going against this assertion.

2.3 Arguments against the legality of intervention provided for by Treaty right. -
(i) General Principles of Law

A valid treaty presupposes lawful provisions. It is true that states have the
capacity, by virtue of sovereignty, to conclude treaties on any matter whatever.
It is equally true, however, that in the international legal order there exist legal
rules, which states -parties to a treaty- cannot, and should not, ignore. This view

is pointedly expressed by the legal maxim privatorum conventio juris publico
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non derogat. The rationale underlying this axiom is that the international
community, like every well ordered society, should see to the lawful and moral
coexistence of its members. As Lauterpacht very well put it: “ the parties
conclude a treaty not in a legal vacuum, but against a background of existing
rules of international law”.* It may be true that the treaty has to be interpreted
by reference to the intention of the parties. But the intention of the parties must
be interpreted by reference to rules of international law, in so far as their
application has not been expressly excluded.*' Along similar lines, Verdross
wrote that “no juridical order can admit treaties between juridical subjects
which are obviously in contradiction of the ethic<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>