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THESIS ABSTRACT

Insurance affects a substantial number of the Nigerian
population who take out insurance cover for protection
against fortuitous risks or as a form of financial
investment and security. This has led to a growing
insurance industry in Nigeria.

Over the years, a number of common law principles
developed in the English courts have been adopted and
applied by courts in Nigeria in the settlement of disputes
arising from insurance contracts. Certain aspects of these
principles and insurance practice are in need of reform as
they tend to defeat the expectation of insurance consumers.
As such, the legal principles have undergone significant
statutory reforms in different countries including Nigeria.

It is against this background that the thesis examines
some aspects of the common law principles as applied 1in
Nigeria and the 1impact which indigenous enactments and
recent statutory reforms have on them. The work, though not
primarily intended as a comparative study, draws from the
approach to 1insurance reform 1in other common law
countries, and recommendations on further reform in Nigeria
are made where appropriate.

The thesis is mainly directed at the protection of the
insured and potential insured, an aspect of what is often
known as consumer protection in insurance contracts. Thus,
it is those aspects of the law affecting the insured that

are mainly examined. These 1include the formation and



documentation of insurance contracts, the role of insurance
intermediaries, and the law governing warranties,
conditions, non-disclosure and misrepresentations in
insurance. The work concludes with an examination of

judicial control and governmental regulation of insurance.
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CHAPTER 1

GENERAL INTRODUCTION

1.1 Nigeria and the Common Law Tradition

Historical association between the geo-political
territory now known as Nigeria in the West Coast of Africa
and the British from the early part of the 19th century
until independence in 1960, meant that the Nigerian legal
system 1is fashioned largely on that of the British and
English law represents a significant part of the law
applicable in Nigeria till the present period.

The current enactment governing the reception of
English law 1in Nigeria 1is the Law (Miscellaneous
Provisions) Act, Cap. 89, in force as a Federal law
throughout the country. Section 45(1) provides that:

Subject to the provisions of this section and

except in so far as other provision is made by

any Federal law, the common law of England and

the doctrines of equity, together with the

statutes of general application that were in

force in England on the ist day of January, 1900,

shall be in force in Lagos, and in so far as they
relate to any matter within the exclusive

legislative competence of the Federai
legislature, shall be in force elsewhere in the
Federation.

Under section 45(2), "Such Imperial laws shall be in force

so far only as the limits of the 1local jurisdiction and
local circumstances shall permit and subject to any Federal
law". ‘When the Act was passed, Lagos was a federal

territory for which only the Federal 1legislature could

' Laws of Nigeria, 1958. See the Interpretation Act of

1964, s.28.
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legislate. Lagos is now a State capable of legislating on
matters within its legislative competence.

Subject to minor differences in wording from the above
Act, principles of common Jjaw and equity, and English
statutes of general application in force on the 1st day of
January, 1900, have also been received by laws applicable
in several States 1in Nigeria on matters within their
legislative competence. These laws are: section 2 of the
Law (Miscellaneous Provisions) Law 1973, Cap. 65, of Lagos
State; sections 28, 29 and 35 of the High Court Law 1963,
Cap. 49, applicable in 11 States forming Northern Nigeria;
and section 15 of the High Court Law 1963, Cap. 61,
applicable in 5 States forming Eastern Nigeria.

The only exception to the reception of English
statutes are the 4 States forming Western Nigeria, where
the legislature of that region enacted as part of its Taws
between 1958 and 1959 some pre-1900 English statutes in
areas within its legislative competence. It is provided for
that region 1in section 4 of the Laws of England
(Application) Law 1959, Cap. 60, that "no Imperial Act
hitherto in force within the Region shall have any force or
effect therein”. However, section 3 of the same Law retains
the application in the region of English common law and
equity “"observed by Her Majesty’s High Court of Justice in
England”.

Under the 1979 Constitution of Nigeria, insurance is
listed as item 32 in the exclusive legislative 1list and, as

such, only the Federal legislature can make laws regarding

11



insurance. Such laws, once made, apply throughout the
country. Thus, insurance statutes applicable in Nigeria by
virtue of the enactment receiving English statutes into
Nigeria, above, include; the Life Assurance Act 1774, the
Fires Prevention (Metropolis) Act 1774, the Policies of
Assurance Act 1867, and the Married Women’s Property Act
1882. The first three Acts have been re-enacted with
modifications in the Insurance (Special Provisions) Decree
1988, and it could be argued that the English statutes have
ceased to be appliicable in Nigeria. This is because section
45(1), above, receives pre-1900 English statutes "except in
so far as other provision is made by any Federal law"”, and
section 45(2) makes received English statutes "subject to
any Federal law".

Nigeria has gone through different phases in her
history during which laws have been made by the colonial
British Government in the form of "Ordinances"”, by elected
civilian legislatures in the form of "Acts"”, and by the
Military Government in the form of "Decrees"”. However, by
section 1 of the Adaptation of Laws (Re-designation of
Decrees, etc.) Order of 1980, any Decree passed by the
Military Government in force on the date of the coming into
force of the 1979 Constitution 1is re-designated and
referred to as an Act. Certain provisions of the 1979
Constitution have now been suspended and others modified by
the Constitution (Suspension and Modification) Decree of
1984 and the Constitution (Suspension and Modification)

(Amendment) Decree of 1985 when the Military Government

12



took over the administration of Nigeria in 1983. Power to
make Federal laws applicable throughout the country is now
vested in the Armed Forces Ruling Council, and laws are
made by Decrees.

The principal enactments touching upon insurance in
Nigeria which are discussed in the course of the work
include; the Motor Vehicles (Third Party Insurance) Act
1950, the Third Parties (Rights against Insurers) Act 1956,
the Marine Insurance Act 1961, the Insurance Act 1976
(which started out as a Decree) and the Insurance (Special
Provisions) Decree 1988.

Opinion is divided on whether the cut off date of the
ist day of January, 1900, in section 45(1), above, applies
to the reception of English common law and doctrines of
equity in Nigeria.?2 Moreover, the section provides that
common law and equity "shall be in force” in Nigeria. It is
unclear whether by this, principles of the common law and
equity developed in the courts in England are automatically
binding on the courts in Nigeria so that a decision of the
High Court in England will bind even the Supreme Court

which is the ultimate appellate court in Nigeria. Again,

2 gee Allott, Essays in African Law, (1960) p.30-33 and
Elias, "“Colonial Courts and the Doctrine of Judicial
Precedent”, (1955) 18 M.L.R. 356 at pp. 368-369, for
the view that what is received is the common law and
equity as at January 1, 1900. For a contrary view see,
Park, Sources of Nigerian Law, (1963) pp.19-24; Ob1ilade,
The Nigerian Legal System, (1979) pp.70-72; Okonkwo,
Introduction to Nigerian Law, (1980) pp.7-8.
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opinion is divided on this point.3

Whatever the theoretical arguments may Dbe, in
practice, all the courts in Nigeria rely heavily on both
pre and post 1900 English decisions in resolving disputes
surrounding insurance contracts (as is the case in all
other branches of the law) even 1if they do not say the
English decisions are binding. This is revealed in the
Nigerian case law discussed in the course of the work.

Thus, Holden J., in Dede v. United Arab Airlines,* refused

to follow the decision of Bairamian J.S.C. in the Supreme

Court in Sun Insurance Office Ltd. v. Ojemuyiwa,® partly

because the latter decision "came before the very clear

judgment of the Court of Appeal [England] in Post Office v.

Norwich Fire Ins. Co. Ltd.".®

1.2 A Brief Account of Insurance in Nigeria

Colonial and trading association with Britain explain
the introduction of modern insurance in Nigeria about the
early part of the 20th century. Insurance was introduced in
Nigeria during this period through the appointment of
trading organisations and certain individuals already well
established in Lagos as agents of British owned insurance

companies operating in the United Kingdom. The appointed

3 1Ibid. See generally Allott, New Essays in African Law,
(1970) Chapters 1-3; Umoh, Precedent in Nigerian Courts
(1984) Chapters 4 and 13.

4 [1969] N.C.L.R. 58 at 61.
5 [1965] 1 A11 N.L.R. 1.
6 [1967] 2 Q.B. 363. See Chapter 8 para. 8.5, supra.
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agents were authorised to accept risks, issue policies and
settle claims on behalf of the foreign principals. In time,
the agents established insurance departments of their own
for this purpose, and the principals sent staff from the
foreign office to assist in the local insurance business.’
This period was followed by the establishment of
branch offices 1in Nigeria by British insurers. It is
reported that the first company to have a branch office in
Nigeria was the Royal Exchange Assurance in 1921. It
remained the only company till 1949 when three other
companies established offices in Lagos, namely; the Norwich
Union Fire Insurance Society, the Tobacco Insurance
Company, and the Legal and General Assurance Company.®
Prior to 1960, there were no indigenously owned
insurance companies operating in Nigeria. With political
independence in that year, a number of indigenous companies
began operating. Participation 1in insurance business by
Nigerian citizens was given a boost in the 1970’s as part
of the government’s drive during this period towards
placing areas of the economy in the hands of Nigerians.
Within this period, the Government (both Federal and State)
acquired substantial shares in some wholly owned foreign
insurance companies, and wholly owned government insurance

companies were formed. At present, the government,

7 see Cadmus, "The Role of Intermediaries in the Insurance
Industry in Nigeria”, (1973) II IIN Conference Papers 88;
Farnsworth, “"Some Notes on the Early Nigerian Insurance
Scene", (1975) IV IIN Conference Papers 203.

8 Irukwu, "The Development of Insurance in Nigeria from

1900-1975", (1975) I WAICA Journal 12.
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foreigners and individual citizens participate in insurance
business in Nigeria. It is, however, unsurprising that the
consequence of domination of the market by British
companies 1is that the 1insurance practice prevalent in
Nigeria is patterned after the British.

The Nigerian 1insurance market 1is the 1largest 1in
Africa,® recording a gross premium income of approximately
N611.5 million in 1985, and with an estimated gross
premium income of N1.2 billion in 1990. Professional and
educational bodies present in the industry include; the
Insurance Institute of Nigeria (IIN), the Nigerian
Insurance Association (NIA), the Nigerian Coporation of
Insurance Brokers (NCIB), the Institute of Loss Adjusters
of Nigeria (ILAN), the Nigerian Insurance Law Association
(NILA), the West African Insurance Companies Association

(WAICA) and the African Insurance Organisation (AIO).

9 siegrist, "Development of Insurance in Africa”, (1983)

VIII WAICA Journal 95.

10 Njgerian Insurance Year Book, (1987) p.184.
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CHAPTER 2
THE CONTRACT OF INSURANCE: FORMATION

AND DOCUMENTATION

2.1 Introduction

The principles governing the formation of 1insurance
contracts 1in Nigeria are fairly well settled. The
principles conform to those of the common law regarding the
formation of contracts generally.

For an insurance contract to be formed the necessary
requirements of offer, acceptance, consideration and an
intention to create binding 1legal relations must be
present. The offer is usually made by the proposed insured
completing a proposal form and forwarding it to the
insurer. The acceptance 1is constituted by the idinsurer
accepting the proposal form on its terms, and issuing the
policy for the consideration of the premium payable by the
insured on which the insurer agrees to bear the risk of an
uncertain event or events. The intention to enter into and
create binding legal relations will be presumed where the
other e]ements_are satisfied.

The aim of this Chapter is to examine how insurance
practice in the formation of insurance contracts fits with
the requirements of the common law. More specifically, it
is 1intended to study the documents on which insurance
contracts are based such as the proposal form, cover note,
certificate of insurance and the insurance policy. This is
done with the aim of understanding the principles governing

the use of these documents and the practice of Nigerian
17



insurers 1in their use. Problems that are created and
defects in the current practice are noted, and suggestions
for reform are made where necessary. The study is preceded
by an attempt to define the nature of a contract of

insurance.

2.2 The Nature of a Contract of Insurance

The words "contract of insurance", "insurance
business”, and "insurance" are commonly used to describe
the same thing. An attempt at explaining what is meant when
any of these words 1is used inevitably 1involves an
explanation of the nature of insurance. It is important to
define, or at least describe, what insurance is for two
reasons. Firstly, the 1Insurance Act of 1976 contains
detailed provisions discussed in the work regulating those
carrying on 1insurance business and 1insurance contracts
generally. Thus, it is provided in section 3(2) of the Act
that "...no insurer shall commence or carry on insurance
business in Nigeria unless the insurer is registered under
or pursuant to this Decree".! It is important to know who is
an insurer or one carrying on insurance business for the
purposes of regulation. Secondly, a substantial number of
people enter into contracts of 1insurance. These contracts
have attracted peculiar principles of their ownh which are
also examined in the course of the work. It is particularly

important in a significantly illiterate population that the

! Redesignated an Act by virtue of S.1.13 of 1980;
Adaptation of Laws (Re-Designation of Decrees, etc.)
Order 1980.
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nature of a contract of insurance is understood. The
compulsory nature of a certain type of insurance serves to
emphasise the point.

The Insurance Act of 1976 fails to define insurance,
and references to the word contained in the Act are evasive
of a definition. Thus, section 62 provides that "insurance"”
includes assurance, "insurance business” includes re-
insurance business, “insurer” means a person who is
carrying insurance risks and is registered under the Act
for that purpose, and, that a "policyholder"” means the
person who for the time being is the legal holder of the
policy for securing the contract with the insurer. The Act
is, therefore, unhelpful for the purposes of a definition.

However, it has been judicially held that a contract
of insurance 1in the widest sense of the term, is "A
contract whereby one person called the insurer undertakes
in return for the agreed consideration called the premium,
to pay another person called the assured, a sum of money,
or its equivalent, on the happening of a specified event."?
A number of points follow from this concise definition
meriting elaboration.

The undertaking of the insurer to pay upon a specified
event must be a legally binding one. Thus, it has been held
that a discretionary right reserved by one person to

indemnify another against loss does not constitute

2 Kayode v. Royal Exchange Assurance [1955-56] W.R.N.L.R.
154; Oloruntade v. Dantodo [1976] N.C.L.R. 57 at 59.
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insurance.?® Furthermore, in relation to the event for which
the insurer undertakes to pay, it has been held that;
"There must, however, be uncertainty as to whether it will
happen or not, or, if it is bound to happen, like the death
of a human being, uncertainty as to the time at which it
will happen".*

The undertaking of the insurer must be to pay "a sum
of money or its equivalent”". There is no requirement of the
law that the indemnity must be in the form of a monetary
payment. As shown in Chapter 7 para. 7.2, infra, insurers
in Nigeria frequently elect to repair or reinstate damaged
vehicles instead of paying the insured in cash. So long as
the insurer confers some benefit on the 1insured worth
money, the requirement is satisfied.®

It is evident from the judicial definition, above,
that the consideration which is a necessary requirement for
the validity of all contracts not under seal, is the
premium which the 1insured pays or agrees to pay. In
practice, the premium is a sum of money agreed between the
insurer and insured. The acceptance of the insured’s offer
for insurance 1is usually constituted by the 1insurer’s
acceptance of the premium tendered.

Under section 32(1) of the 1976 Insurance Act, it is

3 Medical Defence Union Ltd. v. Department of Trade [1979]
2 W.L.R. 686.

Alexander J., in University of Nigeria v. Turner [1968]
1 A.L.R. Comm. 290 at 299, quoting Halsbury’'’s Laws of
England, (3rd ed.) Vol. 22, para. 347.

MacGillivray and Parkington on Insurance Law, (8th ed.)
para.4; Birds, Modern Insurance Law, (2nd ed.) p.11.
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an offence for an insurer either by itself or as a member
of an association of insurers to make a general increase in
rates of premiums charged with respect to any class of
business without the prior approval of the Director of
Insurance. The Director is the government official charged
with the supervision of 1insurers and implementing the
provisions of the Act. Penalties for non-compliance with
section 32(1) are prescribed in section 32(1) and (2).
These include, (a) the payment of a fine of ten times the
amount of the premiums charged and received by the insurer
on conviction, (b) suspension of the insurer’s operations
in respect of new business for a period of not 1less than
six months or more than three years, and, (c) cancellation
of the insurer’s certificate of registration. There is no
reported case where the Director has imposed any of the
penalties or where an 1insurer has been convicted of an
offence under the provisions.

Furthermore, section 33 provides for the appointment
of a Rating Committee whose functions include the
determination of reasonable and adequate rates of premiums
chargeable for risks in any class of 1insurance business,
and to consider applications for general 1increases 1in
premium rates by insurers. The main purpose of the
provision is to control inflationary pressures on the
economy arising from excessive premiums while maintaining,
at the same time, reasonable rates of premium comensurate
with the risks undertaken by insurers.

A consideration of the effect which the non-payment of

21



premium by the insured has on the contract 1is made 1in
Chapter 4 para.4.5, infra. Suffice it for present purposes

that it was held in Babalola v. Harmony Insurance Co.,® that

once a contract of insurance is validly made, the insurer
is bound by it whether or not the premium has been paid
unless the contract contains a stipulation that there will
be no insurance until the premium is paid wholly or by
instalments.

Another way by which it 1is determined whether a
transaction falls to be described as a contract of
insurance is to ask if it 1is of a type attracting the
peculijar features of contracts of insurance such as the
duty on the parties to observe the utmost good faith, and
the requirement that the insured should possess an
insurable interest in the subject-matter of the contract.

This approach is illustrated in University of Nigeria v.

Turner & Son Ltd. and African Alliance Insurance Co.,’

where the plaintiff, an educational institution established
by statute, engaged the services of the first defendant
broker to negotiate a so called "sinking fund Assurance”
policy with the second defendant insurance company. Under
the arrangement, the plaintiff was to pay a fixed sum
annually for a period of fifty years, at the end of which
the second defendant would pay over £3 million to the
plaintiff. After paying the first instalment, the

plaintiff, apprehensive that the second defendant might not

& [1982] 1 0.Y.S.H.C 1 at p.7.
7 [1968] 1 A.L.R. Comm. 290.
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be able to meet 1its obligation, sought to repudiate the
contract and sued to recover the sum paid. Non-disclosure
of the insurer’s financial position was the alleged reason
for the repudiation. Alexander J. observed that:

First of all, let me endeavour to clear up what
appears to me to be a fundamental misconception
upon which the pleadings and the plaintiff’s case
have been based, that 1is to say, that the
transaction between the plaintiff and the second
defendant was a contract uberrimae fidei in which
each party is bound to show the utmost good
faith...®

The learned judge quoted from the definition of insurance
set out in Halsbury’s Laws of England, 3rd ed. Vol. 22, at
para. 347 that "... there must be an insurable interest in
the assured in the sense, normally, that the event must be
one which 1is prima facie adverse to the interest of the
assured”.® It was held that the plaintiff’s failure to
disclose its insurable interest in the subject matter of
the transaction meant it did not constitute a contract of
insurance. According to the judge (at p.299):

It is not sufficient to call a document a

*sinking fund assurance policy’ to invest it with

the character of a contract of Insurance. There

is no magic 1in the words ‘insurance’ and

*assurance’. The proposal...and the policy...fail

to disclose the essential characteristics of a

contract of Insurance. They do not discliose the

risk or insurable interest involved.

The requirement of insurable interest in insurance is

now governed by sections 3-5 of the Insurance (Special

Provisions) Decree of 1988. The Decree re-enacts, with some

8 Ibid. at p. 298.

9 Note, however, that the requirement of adversity is not
necessary in all forms of 1insurance: MacGillivray and
Parkington, para.5.
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modifications and additions, the provisions of the Life
Assurance Act 1774 (U.K.), applicable in Nigeria as a pre-
1900 English statute of general application. It is provided
in section 3(1) and (2) of the 1988 Decree that:

(1) Any insurance made by any person on the life

of any other person or on any other event

whatsoever shall be null and void where the

person for whose benefit, or on whose account the

policy of insurance is made has no 1insurable

interest in the insurance or where it is made by

way of gaming or wagering.

(2) A person shall be deemed to have an insurable

interest in the 1ife of any other person or in

any other event where he stands in any legal

relationship to that person or other event 1in

consequence of which he may benefit by the safety

of that person or event or be prejudiced by the

death of that person or the 1loss from the

occurrence of the event.

Section 3(1) avoids all insurances without interest
"on the 1ife of any other person or on any other event
whatsoever”, whereas the 1774 Act 1is expressly made
inapplicable, under section 4, to insurances "on ships,
goods or merchandises”. Thus, the 1988 provisions on
insurable interest are wider 1in scope than those of the
1774 Act. However, it 1is submitted that the former
provisions do not apply to marine insurance because marine
insurance provisions on 1insurable 1interest are already
codified and contained 1in sections 6-17 of the Marine
Insurance Act of 1961, based on the same U.K. Act of 1906.

To the extent that the provisions of sections 3-5 of
the 1988 Decree do not materially differ from those of the
1774 Act, except as mentioned above, nor alter or affect

the common law on insurable interest, it is not intended to

consider the former provisions in detail here. Moreover,
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the requirement of 1insurable 1interest 1in contracts of
insurance has not been a significant cause of
dissatisfaction among persons seeking insurance, neither
has it been the subject of much litigation in Nigeria. The
only material variation of the common law requiring some
comment 1is contained in section 3(3) of the 1988 Decree
which provides that:

In this section, the expression "legal

relationship” 1includes the relationship which

exists between persons under Islamic law or

Customary Taw whereby one person assumes

responsibility for the maintenance and care of

the other.

The general rule of the common law is expressed to be
that a family relationship other than that of husband and
wife does not in 1itself constitute an insurable interest.
And, that unless there is some form of pecuniary interest,
a parent has no insurable interest in the 1ife of a child,
nor the child in the 1ife of its parent.' It would appear
it is with a view to altering this rule that section 3(3)
is enacted.

The common law rule was bound to be unsatisfactory in
an African society where the extended family 1is entrenched
in the culture. It is common for ohe person in a family to
provide financial support to other members of his family
such as less well to do brothers and sisters and their
offsprings, as well as his ageing parents. It is noteworthy

that section 3(3) does not enumerate the classes of persons

in whose lives another may have an insurable interest or

9 MacGillivray and Parkington, op.cit., para.90.
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vice-versa. Instead, this 1is left to be determined under
"Islamic law or Customary law”. The list may not, however,
be open ended because it is limited to relationships
whereby "one person assumes responsibility for the
maintenance and care of the other"”. This last qualification
may suggest that the interest given is 1limited to the 1ife
of the other, and does not extend to any other 1liability
which may fall on the other person. It 1is unclear from
section 3(3) whether it is only the person maintaining or
caring for another that has an interest in the other’s
1ife, or if both parties have an interest in each other’s
lives. Going by the test of benefit by the safety and
prejudice by the death of one person as the definition of
insurable interest given in section 3(2) above, it is
submitted that both parties should have an interest in each
other’s 1lives.

If the above requirements of an undertaking to pay
another having an interest in the subject-matter upon the
occurrence of an uncertain event and in consideration of a
premium are satisfied, the transaction may properly be
classified as an insurance contract. Any person entering
into such contracts regularly and as its principal or only
business 1is <carrying on insurance business, and s
described as an 1insurer. It 1is the mode of, and the
documents used in creating 1insurance contracts that is

proposed to be examined hereunder.
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2.3 The Proposal Form

The general requirements for the formation of a

contract of insurance were stated in Babalola v. Harmony

Insurance Co., thus:

A contract of insurance, like any other kind of
contract, must be constituted by an offer and
acceptance, and a consideration. The offer is
normally contained in a proposal form duly filled

and signed by the assured or the proposer and the

acceptance is signified by a formal acceptance,

or by the issue of a policy, or by the acceptance

of the premium paid by the proposer, or by

conduct on the part of the insurers.!

The proposal form is the usual means by which the
prospective insured makes his offer for insurance cover.'?
Proposal forms are fairly standard mass produced documents
prepared by insurers. Insurers elicit in proposal forms
various information from the prospective insured regarding
the risk or subject-matter of the insurance, the amount of
cover requested, and other information regarding the
insurance to enable them evaluate the risk and decide
whether or not to accept it. The proposal form for a
number of reasons to be outlined constitutes an important
document in the insurance transaction and some authors'

have gone as far as declaring it, simpliciter, as the basis

of the contract.

M [1982] 1 0.Y.S.H.C. 1 at p.6. See also Salako v. Lombard
Ins. Co. [1978] 10-12 C.C.H.C.J. 215 at 220; Lawal v.
Amicable Ins. Co. [1982] 3 F.N.R. 283 at 292.

2 " _.while I agree that the usual practice in non-marine
insurances...is for the person seeking to be insured to
fi11 a proposal form, there is no statutory or any other
legal obligation on any such person to fill any proposal
form."” Per Atake J. in Esewe v. Asiemo & anor. [1975]
N.C.L.R. 433 at 438.

'3 Achike, Commercial Law in Nigeria, (1985) p.319.
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Insurance 1is a kind of contract commonly called

contracts uberrimae fidei. As such, there is a common law

duty imposed on the insured to disclose to the insurer all
material facts within his knowledge before the conclusion
of the contract. The proposal form is the most common way
by which 1insurers 1in Nigeria elicit material information
from persons desiring insurance. A failure to disclose
fully, or answer accurately, information sought 1in the
proposal form entitles the 1insurer to repudiate the
contract and avoid paying the insured for a Jloss.
Furthermore, it has become the standard practice for an
applicant for 1insurance to be made to sign a declaration
contained in a proposal form whereby the accuracy of the
information supplied is warranted. In this way, statements
contained in the proposal form are made warranties of past,
present or future facts as the case may be.

To this end, the proposer must be cautious in ensuring
that no material misstatements are made while completing
the form. However, it 1is the case that in the absence of
warnings drawing attention to the need to disclose facts
accurately, mo§t prospective insureds are unhaware of the
burden placed on them and the consequences which a wrong,
though innocent or negligent, statement might bring upon
them in the completion of proposal forms. Most proposers
simply regard the form as nothing more than an application
for insurance cover. A study of the duty of disclosure and
the creation of warranties where proposal forms are used is

reserved for discussion in Chapters 5 and 6, infra.
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Dissatisfaction has been expressed at the technical
wording and the print size used by insurers in contractual
documents including proposal forms.'® Complaints have been
made of the difficulty experienced by many in understanding
the obligations assumed when proposal forms are signed as
they are frequently made the basis of the contract of
insurance. The Nigerian Law Reform Commission 1in its
deliberations on the reform of 1insurance laws recognised
the danger, and recommended that the Director of Insurance
should be empowered to prescribe specific forms of warning
in proposal forms, inter alia, with respect to the
insured’s duty of disclosure. It was further recommended
that the warnings should conform to prescribed print type,
size and colour, and, that proposal forms should be
couched in "highly simplified and non-technical language".'®
Surprisingly, these recommendations are not enacted in the
Insurance (Special Provisions) Decree of 1988 designed to
implement the Commission’s recommendations.

Arguably, other avenues exist by which the results
desired by the Law Commission may be achieved. Section
5(1)(e) of the 1976 1Insurance Act provides that the
Director shall register an applicant as an insurer if he is
satisfied that the "proposal forms, terms and conditions of
policies are in order and acceptable.” Regrettably though,

since the Act came into force on the 1st day of December

4 Isiekwene, "Rights and Duties of the Insurance Companies

with Respect to the Insuring Public", Law Reform Journal
(1986) p.45.
' Law Reform Journal (1986) No.5 p.182.
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1976 there has been no evidence of the Director rejecting
any proposal form intended to be used by a company seeking
registration. Neither has there been any
guidelines/regulations issued on how insurers should use
proposal forms, 1i.e. what warnings or notices should be
written on them, nor the prescription of type, size and
colour of the print used in the forms. One reason for the
Director’s reluctance to intervene may be found in the fact
that proposal forms are fairly standard for different
classes of insurance and have been 1in use from the
earliest operations of insurance companies in Nigeria which
were mainly British. The impression thus created is that
since they have been tested over a 1long period of time,
they must satisfy both the needs of insurers and insureds
alike. That this is not necessarily the case as regards the
insured is shown.

Once a proposal form incorporating the insurer’s
standard policy for that class of insurance by reference
has been submitted and accepted by the insurer, the insured
is bound by a contract of insurance on the 1insurer’s
standard terms even if a policy is not delivered to him and
its terms are unknown to him.

In Northern Assurance Co. Ltd. v. Wuraola,'® the

proposer desirous of 1insuring his taxi cab against third
party risks completed and signed a proposal form containing
a declaration in the following words; "I further agree to

accept a policy subject to the terms, provisions and

® [1969] N.C.L.R. 4.
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conditions of the company."” After paying the requisite
premiums, he was issued a cover note declaring the risk to
be held covered in the terms of the company’s usual form
of policy for a period of thirty days. This was followed by
the delivery to him of a certificate of insurance which
stated that the policy to which the certificate related was
issued in accordance with the provisions of the Motor
Vehicles (Third Party Insurance) Act of 1950. It was a term
of the insurer’s standard policy, howbeit, never delivered
to the insured, that the due observance of the conditions
in so far as they relate to anything to be done by the
insured should be a condition precedent to any liability
of the 1insurer to make any payment under the policy.
Another term of the standard policy required the insured to
give notice to the insurer of any prosecution in respect of
an occurrence which might give rise to a claim. The taxi
was involved in an accident and the driver prosecuted which
the 1insured failed to notify the insurer. The 1insurer
refused to indemnify the 1insured against a third party
liability on account of the breach of a condition
precedent. The insured contended in the ensuing action that
as he had never been given a policy of insurance containing
the conditions relied on by the insurer, and was unaware of
their existence, he could not be bound by the insurers
standard policy terms.

In the High Court,'” the learned judge opined that there

was a contract of insurance, but that the insured was not

7 Reported in [1966] 1 A.L.R. Comm. 129.
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bound by the terms appearing in the insurer’s usual form of
policy as he had not received a copy of the policy and had
no notice of 1its terms. On appeal, the Supreme Court,
narrowing the question to be asked and answered to whether
the documents before the insured viz; the proposal form,
cover note and certificate of insurance did not so much
refer to the company’s usual form of policy as to compel a
court to hold that that policy was incorporated by
reference in the contract of the parties, declared;

In our view, therefore, the pertinent question

was and is whether the [insured] was bound by the

terms and conditions of the policy and certainly

not whether or not he had a copy of that policy.

The pertinent question is answered 1in the

affirmative.'®
In the result, the insured’s failure to comply with a
condition precedent to liability unkown to him was fatal to
his claim.

The case was followed ten months later by Yorkshire

Insurance Co. Ltd. v. Haway.'® The facts were basically the

same except that it was the insurer suing to recover money
paid to a third party which it was bound to pay by
compulsion of law notwithstanding the insured’s breach of
a condition requiring him to notify the insurer of third
party proceedings.?® The insured had signed a proposal form
containing the same declaration as in Wuraola, above, and

had been issued a cover note as well as a certificate of

8 [1969] N.C.L.R. at p.14.
% [1969] N.C.L.R. 467.
20 gee Chapter 5 para. 5.5.2, infra.
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insurance both providing that they were issued subject to
the company’s usual form of policy. The insured likewise
argued that as he had not received the policy he was not
bound by its conditions.

The trial judge had fallen 1into the same error 1in
holding that as the policy was not delivered and the
insured had no reasonable notice of its terms, he could not
be bound by them.?' On appeal, the Supreme Court reversed
the judgment and restated its decision in Wuraola (supra).

It is on these two decisions that the doctrine of
"incorporation by reference" has come to be part of
Nigerian insurance law. The ratio in the cases appears to
be that as long as there are documents in the insured’s
possession or a signhed proposal form referring to the
existence of a policy, the insured 1is bound by the
provisions of the insurer’s standard policy notwithstanding
that he has not received a copy of the policy. The Supreme
Court decisions have been relied on in a number of other

2 and out of them grew the practice of Nigerian

cases,?
insurers not issuing policies to insured persons,
contenting themselves instead with referring to the policy
in the proposal form and the certificate of insurance in
cases of motor vehicle insurance.

Inasmuch as the decisions of the Supreme Court are

correct on principle, they present disturbing prospects to

21 Reported in [1968] N.C.L.R. 345.

22 Nasidi v. Mercury Ass. Co. Ltd. [1971] 1 N.C.L.R. 387;
Salako v. Lombard Ins. Co. Ltd. [1978] 10-12 C.C.H.C.J.
215.
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insureds when their effects are appreciated particularly
the insurance practice which has grown out of them.

The position of the dinsured is sufficiently
compounded, as shown 1in para. 2.6 below, by the fact that
insurers 1in practice have the exclusive privilege of
formulating the policy terms and conditions applicable to
the contract. This is worsened by the fact that insurers
do not have to make the policy available to persons
insured before the latter are subject to its terms.

It is the position that warranties with which the
insured 1is expected to compliy are made 1in the proposal
form. Additional warranties and conditions are contained in
the policy of insurance. Thus, a principle of incorporation
of policy terms by reference in proposal forms overlooks
two undesirable results created. The first 1is that, in
practice, the insured parts once and for all times with the
proposal form 1incorporating the policy when the former 1is
submitted to the insurer for consideration. Consequently,
the insured is thereafter not in a position to ascertain
his obligations for the purpose of complying. Secondly,
non-delivery of the policy encouraged by a principle of
incorporation by reference means the insured is equally not
in a position to ascertain the obligations contained in the
policy.

It was with a view to removing these results that the
U.K. Law Commission recommended in 1980 that an insurer
should be obliged, as a condition precedent to the legal

effectiveness of a warranty, to furnish the insured with a
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document 1in which the warranty is created as soon as
practicable after the insured gave the warranty.? It
appears this would include both the policy and the proposal
form. Though the recommendations have not been made law,
they are partially reflected in the Statements of Insurance
Practice of the Association of British Insurers (ABI). The
1986 revised Statement of General Insurance Practice
provides in para. 1(f), in relation to persons insured in
their private capacity, that:

Unless the prospectus or the proposal form

contains full details of the standard cover

offered, and whether or not it contains an
outline of that cover, the proposal form shall
include a prominent statement that a specimen

copy of the policy form is available on request.

By para. 1(b) of the same Statement, 1insurers will not
raise an issue under the proposal form unless the insured
is provided with a copy of the completed form either at the
time of completion or within a period of three months
thereafter on request.

The recommendations of the U.K. Law Commission, above,
are to be preffered. They represent necessary reform of
this aspect of insurance law 1in Nigeria. Surprisingly
though, the Nigerian Law Reform Commission did not

recognise the problem and, as such, no recommendations were

made in its report.

2.4 Cover Notes

Cover notes are temporary insurance covers granted to

23  Insurance Law: Non-Disclosure and Breach of Warranty,

Law Com. No. 104, (1980) Cmnd. 8064 at para.6.14.
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the 1insured and providing him with insurance cover for
relatively short periods until the proposal form is
accepted or a policy is issued or insurance refused. The
use of cover notes has assumed 1ncrea§1ng popularity among
Nigerian insurers over the years and the main reasons for
this are not difficult to come by.

Cover notes are predominantly used in Nigeria in the
field of motor insurance where the Motor Vehicles (Third
Party Insurance) Act of 1950, forbids any person to drive
or permit the use of a motor vehicle without adequate third
party liability cover, vide section 3. Cover notes have,
therefore, been useful in providing motor vehicle users
with temporary cover for third party risks pending the
consideration and acceptance of a proposal for
comprehensive insurance or renewal of an expired policy.

Commercial exigencies also necessitate the use of cover
notes this way as the motor vehicle owner and insurance
client is interested in being able to drive his vehicle at
all times. If denied, at least, a third party cover by his
insurer at anytime, he would be put 1in a difficult
situation.

Again, administrative convenience accounts largely for
the popularity and increasing use of cover notes. It will
be observed that cover notes are mostly issued at the
retailers end of the market i.e, through local insurance
offices, insurance brokers and agents. By taking on the
risk for only a 1imited period of time usually between 15-

30 days, insurance companies are able to spread their
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administrative costs while ensuring that clients and their
essential premiums are not turned away pending
consideration of their proposals and acceptance.

It 1is settlied that cover notes constitute fully
effective contracts of insurance and are distinct from the
contract embodied in the policy.? This is the position in
Nigeria although section 2 of the 1950 Motor Vehicles
(Third Party Insurance) Act defines a policy of 1insurance

as including a cover note. Thus, in Babalola v. Harmony

Insurance Co. Ltd., (supra), it was held that a cover note

creates an 1interim contract of insurance between the
insured and insurer and that, as such, it must comply with
the necessary formalities on the creation of insurance

contracts. Similarly, in Industrial Insurance Co. Ltd. v.

Aigbegue,?® the Court of Appeal held that a cover note was
"an effective contract of insurance on which the insured
could base his claim for an indemnity irrespective of the
absence of a policy issued by the insurer.

An important requirement for the formation of a
contract of insurance is that the parties must be agreed on
the terms and conditions of the contract. Agreement must be
reached on certain essential matters, namely; the amount of
the premium, the nature of the risk and the duration of the

risk.?® It follows that consensus must similarly be reached

24 Mackie v. European Assurance (1869) 21 L.T. 102.

25  Unreported, Appeal No.CA/B/55/84, contained in (1987) 1
Nig. Bul. C.L. at p.115.

26 Birds, Modern Insurance Law, p.55; Esewe v. Asiemo
[1975] N.C.L.R. 433.
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by the parties on these essential requirements before there
can be a binding contract of insurance constituted by a
cover hote.

In Salako v. Lombard Insurance Co. Ltd.,?’” the insurer

issued cover notes in respect of two vehicles covering them
for a period of 30 days, but refused to issue certificates
and policies of insurance in respect of the vehicles on the
ground that this could not be done until the insured filled
in a proposal form. The insurer refused to indemnify the
insured for the loss of one of the vehicles by theft. The
insured sued for an indemnity on the cover notes and an
order for specific performance against the insurer to issue
certificates and policies of insurance in respect of the
vehicles. Agoro J., granting the insured’s claim for
indemnity, but refusing to order specific performance, heild
that there was a valid and binding temporary contract of
insurance between the parties constituted by the cover note
on which the 1insurer was 1iable to pay for the 1loss.
According to the judge (at p.220), the essential terms of
the contract were agreed because the parties;
...agreed on the risk to be covered, that is to
say comprehensive cover for both vehicles.
There was agreement on the duration of the
cover and the amount and mode of the payment of
the premium. Indeed the [insured] paid the
premium and the [insurer] accepted such payment
without any reservation.
One problem arising in practice 1is the scope of cover

notes, especially whether policy conditions automatically

apply to them since it 1is the law that cover notes are

27 [1978] 10-12 C.C.H.C.J. 215.
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contracts separate and distinct from that constituted by
the policy. Most cover notes are silent on the conditions
governing the contract constituted by them but would refer,
however remotely, to the existence of a policy. Quite
commonly, it is provided in the cover note that the risk
is covered on terms of the insurer’s usual form of policy.
The common motor vehicle cover notes in use in Nigeria,
such as those present in Salako (supra), and Nasidi v.

Mercury Assurance Co. Ltd.,?® would read thus;

The undermentioned having proposed for insurance
in respect of the Motor Vehicle described in the
Schedule below and having paid the premium
indicated the risk is hereby held covered in the
terms of the company’s usual form of policy as
described hereunder for a period of thirty
days... (Emphasis added).

It is shown earlier that 1in Northern Assurance Co.

Ltd. v. Wuraola and Yorkshire Insurance Co. Ltd. v. Haway

(supra), the Supreme Court held that the presence of such
a statement in a cover note had the effect of incorporating
the terms and conditions of the insurer’s standard policy
into the cover note, so that the insured became bound by
policy conditions not expressed in the cover note, and
though he had no copy of the policy.

The principle 1laid down by the Supreme Court was
applied in both Salako and Nasidi (supra), where, as is
common, the insureds had not been given copies of their
policies. Indeed, it is now usual for courts to hold that
where a cover note incorporates the insurer’s usual policy

by reference, the contractual terms applicable to the

28 11971] 1 N.C.L.R. 387 at 392.
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provisional contract of insurance constituted by the cover
note are those specified in the standard policy of the
insurer for that particular class of insurance though the
policy has not been issued to the insured.?®

In Babalola v. Harmony Insurance Co. Ltd., (supra), it

was held, relying on Queen Insurance Co. v. Parsons,3® that

the terms in the insurer’s usual policy apply to a cover
note issued where the proposal form completed by the
insured preceding the cover note 1incorporates the policy
terms by reference.

It is not hereby implied that the Nigerian authorities
are wrong in principle. The complaint here relates to the
practice which they could and do breed amongst Nigerian
insurers. The Nigerian authorities correspond with the
common law. In the Canadian case of Hawke v. Niagara

District Mutual Fire Insurance Co.,3' Proudfoot V.C.,

analysing the position of temporary covers viz-a-viz the
policy in scope, observed:

It would be unreasonable to hold that by giving
an interim receipt the company meant to insure a
larger liability than they were subject to on a
policy; they must be understood as contracting
for an insurance of the ordinary kind. The
plaintiff asks for the completion of the
insurance by the issuing of a policy;...he
cannot, therefore, be in any better condition
than if he had the policy in his possession.

This reasoning also appears in the judgment of Sargant

29 Bjda v. Motor & General Ins. Co. Ltd. [1972] N.C.L.R.

270 at 276; Industrial Ins. Ltd. v. Aigbegue, footnote
25, above.

30 (1881) 7 App. Cas. 96.
31 (1876) 23 Gr. 139,148.
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L.J. in Wyndham Rather v. Eagle, Star and British Dominions

Insurance Co.,% which the Supreme Court followed in both

Wuraola and Haway. However, in Re Coleman’s Depositories

Ltd. and Life & Health Assurance Association,3® the English

Court of Appeal held that a policy condition requiring
immediate notification of a 1loss must be discarded as
inapplicable to a cover note issued which contained no
mention of any conditions. The reasoning of the Court
proceeded on the basis that it would be unreasonable to
expect an insured to fulfil policy conditions obliging him
to do certain things, unless he was aware of those
conditions. This reasoning was approved, obiter, in Parker

& Co. v. Western Assurance Co. Ltd.,® where the claim

failed on other grounds, but an opinion was expressed that
if a contract of insurance had been proved, it would have
been free of certain policy conditions of which the insured
was unaware.

The Supreme Court refused to follow the decision in Re

Coleman’s Depositories, (supra), in Wuraola and Haway. The

former case was distinguished on the ground that it was not
provided in the cover note that the risk was "covered 1in
accordance with or subject to the terms of the policy”.
Inasmuch as this may be so, it cannot be denied that the
principle enunciated by the Supreme Court works hardship as

it frequently happens 1in practice that the policies to

32 (1925) 21 L1.L.Rep. 214, 215.
33 [1907] 2 K.B 798.
3% 4925 S.L.T. 131.
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which the cover notes are made subject do not find their
way to persons insured who are Jeft unaware of the
conditions under which they have contracted, or made bound
by terms on which they may not have contracted.

The potential for hardship led the Australian Law
Commission to recommend standard insurance cover in certain
classes of insurance so that the terms of a cover note
would be those of that standard class. It was further
recommended that unusual terms must be brought to the
notice of the insured.?®® Though the provisions are
desirable, they would not easily apply in Nigeria where
standardisation has so far not been achieved. It s
submitted that insurers in Nigeria be obliged to issue the
relevant policy for that class of insurance contracted as
soon as practicable after the cover note is issued. It is
the case that most persons applying for interim contracts
invariably enter into full contracts of insurance. Delivery
of a policy with the cover note obviates the need to
deliver another when the full contract is granted, as such,
the recommendation would not lead to appreciable increase
in the cost of insurance.

Another point of importance in relation to cover notes
and temporary contracts of insurance relates to their
duration. It follows that since cover notes are issued as
temporary covers pending the consideration and acceptance

of the offer for a full contract, a policy may ultimately

35 Australian Law Reform Commission, Report No.20 (1982),
paras.206-208. See also s.37 Insurance Contracts Act
1984 (Australia).
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be issued. It sometimes happen that the policy is issued
before the expiration of the cover note, or it may be
issued to operate with retrospective effect. Thus, there
could be a period of overlap between the policy and cover
note during which two binding contracts of insurance are
in existence. This would appear to have been the position
in Nasidi’s case (supra) where a cover note was issued on
October 25 1969, for a period of 30 days, whereas the
policy was not to expire until November 15 of the same
year. The question arising in such a situation is which of
the contracts governs the relationship of the parties if a
loss occurs during this period of overlap?

It has been held that a cover note expresses the terms
of the contract of the parties up to the date the policy is
issued. Once 1issued, the policy supersedes the 1interim
contract from that date as to the future, so that any loss
occurring after its issue 1is judged by reference to the
policy but not otherwise.3® 1In practice, it may not matter
which of the two contracts is used since the cover note
would normally be silent on terms, and would incorporate
the terms of the policy by reference.

However, whether the cover note or the policy governs
the contract becomes important where both contracts contain
different terms. 1In the Canadian <case of Inn Cor

International Ltd. v. American Home Assurance Co.%’, the

plaintiff company arranged insurance on the lives of four

3¢ Babalola v. Harmony Ins. Co. Ltd. [1982] 1 O.Y.S.H.C. 1.

37  (1974) 42 D.L.R. (3d) 46.
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of its employees. A binder (presumably a cover note or at
least some form of 1interim cover), and, subsequently, a
policy were issued. The binder contained no limitation of
the insurers 1iability, but the policy restricted its
coverage to "full time active salaried employees”, which
the insured employees were not. On the death of one of the
employees, the insurer denied liability on the basis of the
restriction in the policy contending, inter alia, that the
policy superseded the binder. The Ontario Court of Appeal
affirming the decision of Holden J., held that as the
binder evidenced a contract to insure the 1lives of the
named persons, it was not open to the insurer, by issuing
a policy, to unilaterally alter the terms of the insurance.
Such a change, it was further held, could only be made with

the consent of the insured.

2.5 The Certificate of Insurance

The certificate of insurance commonly found in
relation to motor vehicle insurance derives its existence
from the Motor Vehicles (Third Party Insurance) Act of
1950. The Act, 1in prescribing compulsory third party
insurance against liability for death or bodily injury to
any person arising out of the use of a motor vehicle,
provides in section 6(4) that:

A policy shall be of no effect for the purposes

of this Act unless and until there 1is issued by

the approved insurer to the person by whom the

policy is effected a certificate, in this Act

referred to as a certificate of insurance, in the
prescribed form and containing such particulars

of any conditions subject to which the policy is
issued and of such other matters as may be
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prescribed.

The 1importance of the certificate lies in the fact
that, as discerned from the section quoted above, it is
made to contain certain conditions found in the policy. The
tendency is for insurers to regard the certificate as a
substitute for the policy, so that once a certificate is
issued and delivered, it obviates the need to issue and
deliver a policy.

It is difficult to conclude that the certificate,
simpliciter, is the embodiment of the contract of insurance
between the parties in cases where issued. A fortiori, in
1ight of the fact that section 6(4) envisages the existence
of a policy of insurance. Moreover, section 3(1) of the Act
of 1950 in making it an offence for any person to use a
motor vehicle without a third party cover, talks of being
in force "a policy of insurance”. One conclusion is that
the Act in requiring a certificate to be issued sought to
cure the mischief identified in the practice of insurers
not sending out policies to motor insureds or not doing so
promptly. Section 6(4) may have been drawn up to give motor
insureds preliminary knowledge of basic policy conditions
especially those regarding steps to be taken in the event
of a loss giving rise to a claim. A second conclusion may
be that in monitoring compliance with the provisions of the
Act effectively, and in the absence of an insurance policy,
the law had to create some other evidence of the existence
of a third party liability cover. This is achieved via the

certificate.

45



It must be the case though, that the certificate once
issued constitutes an acceptance of the proposer’s offer
and, despite the above analysis, there is now 1ittle doubt
that the certificate forms a composite part of the
insurance contract.

In Esewe v. Asiemo® it was held that provided an
agreement to 1insure contains the essential requirements
such as a premium, subject-matter and the parties, the
contract of insurance created falls within the word
‘policy’ because there is no statutory or formal document
necessary to make a contract of insurance. It was further
held that any documents evidencing the contract, such as a
certificate of 1insurance and a receipt for the premium
“form in law what may be and can be called a ‘policy’ of

insurance”. In Ado v. Nigerian General 1Insurance Co.

Ltd.,%® it was held that the only conditions binding on an
insured in the absence of the policy, are those contained
in the certificate of insurance delivered to him. These
cases support the view that in certain circumstances, the
certificate of insurance is a contractual document.

It will be recalled that 1in Wuraola and Haway
(supra), the 1insurers contended that the contract of
insurance comprised the proposal form, the cover note, the
certificate of 1insurance and the policy which was not
delivered. The Supreme Court agreed with this contention

in holding persons 1insured bound by policy conditions of

38  [1975] N.C.L.R. 433 at 439.
3% [1980] 4-6 C.C.H.C.J. 27.
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which they had no notice. It also follows from the cases
that a reference made in the certificate that the policy
to which the certificate relates, is issued in accordance
with the provisions of the Motor Vehicles (Third Party
Insurance) Act, effectively incorporates all policy
conditions by reference so that it is unnecessary to issue
a policy.*° Invariably, all certificates issued contain
these words and insurers have developed the practice of
issuing certificates 1in motor insurance seemingly as a
substitute for the policy.*

A majority of motorists contacted to whom certificates
of insurance were delivered regarded them as the document
containing all the terms of the contract. The blame does
not rest solely with these motorists for the erroneous
belief. As seen 1in section 6(4) of the 1950 Act, the
certificate 1is required to and does contain policy
conditions (though not all). The typical conditions which
the certificate contains relate to the use of the vehicle
and the geographical l1imits in which it is to be employed.
E.g, "for social, domestic and pleasure purposes only", and

"for use within the Federal Republic of Nigeria”. Most

0 ¢cf, Ado v. Nigerian General Ins. Co., ibid.

41 1t is useful to observe that in none of the following

cases in which certificates had been issued was a policy
issued: Northern Ass. Co. Lttd. v. Wuraola [1969]
N.C.L.R. 4; Yorkshire Ins. Co. Ltd. v. Haway [1969]
N.C.L.R. 467; Esewe v. Asiemo [1975] N.C.L.R. 467; Ado
v. Nigerian General Ins. Co. Ltd. ibid. In_Abed Bros.
Ltd. v. Niger Ins. Co. Ltd., [1976] N.C.L.R. 458, the
standard policy of the insurer was admitted in evidence
by consent in the absence of a policy issued to the
insured.
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certificates go further to inform the insured of steps to
take and steps not to be taken in the event of an accident,
whereas the policy, apart from containing more
comprehensive conditions and warranties, would contain
clauses dealing with the risk and excepted perils.

Since both the certificate and the policy contain
conditions of the contract, there is the remote possibility
of a sjtuation where both would contain differing
provisions. If the policy imposes obligations not imposed
by the certificate on the insured, going by the decisions
in Wuraola and Haway, the policy will prevail if the
certificate refers to it. What if, however, the policy
subsequently issued contains provisions 1imiting the cover
provided otherwise than those written on the certificate,
e.g., the certificate provides "for use [of the vehiclel
within the Federal Republic of Nigeria", while the policy
provides "for use [of the vehicle]l within Lagos State”.
One view in such a case may be that the policy would
prevail. Since the certificate is not a distinct contract
on its own unlike the cover note, it should at all times be
subject to the provisions of the policy. The preferable
view, however, would be that the policy should not be
binding since the certificate would not contain "such
particulars of any conditions subject to which the policy
is issued”. This would be the case wupon a strict
construction of the provisions of section 6(4) of the Act.

whatever the 1interpretation, it 1is clear that the

practice of issuing certificates without delivering
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policies constitutes a potentially costly trap for the

insured and should be discouraged.

2.6 The Policy of Insurance

The policy of 1insurance is the formal document
evidencing the insurance contract usually executed by the

insurer. In Thawardas v. British General Insurance Co.

Ltd.,*? it was held that a policy of insurance is not the
contract of insurance arising from the agreement reached by
the parties, but merely evidences that contract.*? The
policy would normally contain a detailed description of the
risk i.e., the subject-matter of the insurance, the premium
payable and modes of payment, and the parties to the
contract. More importantly, it contains the conditions and
warranties governing the contract which must be performed
by both parties, wusually the insured, as a condition
precedent to his right to call on the insurer to pay for an
insured loss. A consideration of warranties and conditions
is deferred till Chapter 5, infra. Finally, the policy
delimits the cover 1in certain circumstances by the

"excepted perils” clause.

42 119741 N.C.L.R. 304 at 309.

43 Nowhere in the 1Insurance Act of 1976 1is a policy
defined. s.62 of the Act provides that an "insurance
policy" includes a cover note, unlike the repealed
Insurance Companies Act of 1961 which provides in s.2
that a "policy” includes every writing whereby any
contract of insurance is made or agreed to be made.




Except in Marine Insurance,** there is no requirement
of Nigerian law that insurance contracts must be 1in

writing. Thus, it was held in Esewe v. Asiemo (supra) that

a contract of non-marine insurance need not be in writing,
and that it is in law not necessary that there should be a
formal policy 1in existence. It was further held that an
oral contract of insurance is valid if there 1is an
intention to enter into such a contract and the essential
details of the contract are agreed between the parties, and
the premium is paid and accepted.*® In practice though,
insurers reduce insurance contracts into writing in printed
policy forms for different classes of insurance.

Insurance policies are standard mass produced documents
drawn up solely at the instance of the insurer. A1l the
terms, conditions, warranties and exclusions contained in

them are drafted and inserted by the insurer.*® A person

44 s.24(1) of the Marine Insurance Act 1961 provides that;
"Subject to the provisions of any statute, a contract of
marine insurance shall not be admissible 1in evidence
unless it is embodied in a marine policy 1in accordance
with the form in the First Schedule to this Act or to
the l1ike effect. "

45 perhaps the lack of a requirement of Nigerian law that

insurance contracts should be in writing is attributable

in the main to the fact that 1insurers have always
reduced this into writing and disputes have not often
arisen on this 1issue. Cf. contracts for the sale or
disposition of an interest in land and moneylending con-
tracts which are statutorily required to be in writing.

See Property and Conveyancing Law 1959, Cap. 100

(Western Nigeria), s.67(1); Moneylenders Act 1939, Cap.

124, s.12(1), 1958 Laws of the Federal Republic of

Nigeria.

46 As Professor Dennis Lloyd wrote; "The bulk of standard

contracts are devised rather to consolidate those rules

and usages which are best fitted to protect the
interests of particular suppliers, rather than to strike
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seeking insurance must take the standard policy as it is
and abide by the terms which he has not participated in
formulating. For this reason, the insurance contract has
been categorised as a "contract of adhesion".*

While conceding that there is considerable utility in
terms of cost savings enjoyed by Nigerian insurance
companies in the standardisation of policies, it cannot be
denied that the consequence of the law 1imputing the
insured’s consent to the terms contained 1in standard
policies without actual notice or negotiation, is to
encourage a tendency among insurers to make them unfair.
This 1is achieved because despite onerous terms most
insurance consumers have little option but to submit to the
terms as the necessity of insurance protection overwhelms
contrary arguments 1in the absence of a national social
security scheme. Indeed, the law compels insurance against
third party motor 1liabilities. Legislative and Jjudicial

attempts at controlling unfairness in insurance contracts

a balance between the needs and practices of all
concerned including the humble consumer."” - The Idea of
Law, (1981) pp.249-250.

47 Kessler, "Contracts of Adhesion-Some Thoughts About

Freedom of Contract”; (1943) 43 Col.L.R. 629. "A
contract of adhesion is a form proposed by one of the
contracting parties to the other as the definitive form
of the contract which 1is intended to be unalterable
except in trifling and unimportant detail; the party to
whom this type of contract is offered may ‘take it or
leave it’ but cannot negotiate its terms or
conditions.":- Schmithoff, "The Unification or
Harmonisation of Law by means of Standard Contracts and
General Conditions”, (1968) 17 I.C.L.Q. 551. For the
argument that contracts of adhesion should be considered
presumptively unenforceable see, Rakoff, "Contracts of
Adhesion: An Essay in Reconstruction”, (1983) 96 Harv.
L.R. 1174.
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are considered in Chapters 5 and 7, infra, respectively.

Insurance policies are notably framed 1in technical
language. It has been shown in a survey that few people
bother to read the policy document delivered to them, and
a fewer number understand its import when read.*® The Law
Reform Commission noting the problems created recommended
that policies be drawn up in simplified and non-technical
language. It was also recommended that policies be reduced
into the three major ethnic languages 1in Nigeria to help
illiterate consumers.*® However, neither of the
recommendations has been implemented and, as such, the
situation remains unchanged.

Another point in relation to insurance policies is the
print in which they are written. Most insurance policies
are written in ‘fine prints’ and this may partly explain
the reluctance to read them, whereas the binding force of
a contractual document generally cannot be impinged on

account of 1its print. 1In Atu v. Face to Face Million

Dollar Pools,® the plaintiff argued that he could not read

the conditions of a pools contract because they were 1in
"very small print” and, as such, was not bound by them.
This argument was rejected. The trial judge restated the
common law rule that in the absence of fraud or

misrepresentation a document forming part of the contract

48  Isiekwene, footnote 14, supra. See also Mensah,

"Insurance Policy Conditions in Africa”, (1975) VI IIN
Conference Papers 99 at 101.

4% Law Reform Journal, op.cit, p.180.
50 [1974] 4 U.I.L.R. 131.
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is binding on the parties to it irrespective of the size or
nature of the print:

The legal position then 1is that by signing and

suing on the coupon...the plaintiff 1is bound,

strictly bound by all the terms and conditions
appearing thereon and for him it will be wholly
immaterial whether some of these conditions were

in small type or not. Where the issue of fraud

or misrepresentation 1is raised there, it may

become material to consider whether the smallness

of the type was calculated to mislead or deceive.

...I am satisfied that the plaintiff is bound by

all the terms of the coupon, ...whether they be

on thick type or small type."

There is 1ittle doubt that the principle applies equally to
insurance policies.?%?

Of particular significance here, is the principle that
standard policies form part of the contract of insurance if
incorporated in the proposal form, cover note or
certificate of 1insurance by reference, applied by the
Supreme Court in Wuraola and Haway (supra). The effect of
the principle has been to give insurers the green 1ight not
to forward copies of the policy to persons insured though
the policy embodies terms governing the relationship of the
parties, and insurers are prepared to rely on 1its
provisions to avoid liability.

For a contract to be created, the common 1law has
always demanded that there be a meeting of the minds of the

parties on its terms. This is expressed by saying that the

parties must reach a consensus ad idem. However, in view of

the way in which modern commercial agreements are created,

59 per Oputa J., ibid. at pp.136-137.

52 Koskas v. Standard Marine Ins. Co. (1927) 27 L1.L.Rep.
59,62.
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it is not always possible that contracting parties agree on
all the terms and conditions of the contract. Therefore,
the law will, according to the circumstances, hold that
parties have contracted on certain terms when such
circumstances nhecessitate the inference that the parties
have agreed to contract on those terms.

Out of this developed a general common law rule on
incorporation of terms contained in other documents into
agreements between parties once there is a clear intention
that the terms contained 1in that other document be
incorporated into their agreement. The courts also insist
that reasonable notice be given by the party proffering a
document as part of the contract to the other party that
the terms contained in the document are intended by him to
be incorporated into the agreement.?® This may be done
‘express1y by giving actual notice of the written terms and
his intention, or by implication. The latter may occur
where there is a common trade usage to utilise a particular
standard form, or where there 1is a course of dealing
between the parties to use a standard form.

As regards signed documents, the principle is that in
the absence of fraud and misrepresentation, a party
proposing to contract by signing a written document is
bound by all the terms of the document together with any

terms incorporated therein by reference, whether or not he

53  gee generally, Treitel, The Law of Contract, (7th. ed.)

pp. 166-170; Clarke, "Notice of Contractual Terms",
(1976) 35 C.L.J. 51; Parker v. S.E. Railway Co. (1877)
2 C.P.D. 416; Interfoto Picture Library v. Stiletto
Visual Programmes Ltd. [1988] 1 A11 E.R. 348.
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has read them.%*

As noted earlier, the usual starting point 1in the
formation of 1insurance contracts 1is the submission of a
proposal form containing a signed declaration by the
proposer to the effect that he agrees to accept a policy
issued by the insurer. The legal analysis may be that by
declaring that he agrees to accept a policy issued by the
insurer, the proposer makes an offer for insurance whose
terms are contained in the policy, so that upon acceptance
of that offer by the insurer, the proposer is immediately
bound by the terms contained in the standard policy whether
it 1is 1issued or not. This will be the correct
interpretation of the Wuraola and Haway cases.

Moreover, there is the general principle in General

Accident Insurance Co. v. Cronk,?35 that a proposer for

insurance is deemed to have applied for the usual form of
policy of the insurer in respect of the particular class of
insurance. The case itself turned on whether a proposer
could refuse to pay his premium on the ground that the
policy issued differed from the terms of his proposal. On
this, Wills J., held that a proposer must be taken to have
applied for the ordinary type of policy 1issued by the

company and if the wrong form of policy was issued, he no

54 Halsbury’s Laws of England, (4th ed.) Vol. 9 para. 283;
Blay v. Pollard & Morris [1930] 1 K.B. 628; L’'Estrange
v. F. Graucocb Ltd. [1934] 2 K.B. 394; Chargoury v.
Adebayo [1972] N.C.L.R. 384. See generally, Spencer,
"Signature, Consent, and the Rule in L’Estrange v.
Graucob”, (1973) 32 Cc.L.J. 104.

55 (1901) 17 T.L.R. 233.
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doubt had the right to reject it and insist on the right
one.% It is not so clear whether the authority will permit
of a situation where the insurer 1is relieved from doing
what 1is reasonable to bring notice of the terms of the
contract to the proposer in the absence of his signature.

The decision in Re Coleman’s Depositories Ltd.,5%’ casts

doubts on this possibility. In that case, the English Court
of Appeal held that where a cover note delivered to the
insured is silent on conditions, the terms contained in the
policy are not automatically incorporated into the contract
except they have been brought to the notice of the insured
or are known by him. This was so despite the fact that a
policy was delivered to the insured shortly after the
contract. According to Vaugham Williams L.J. (at p.805);

It could not have been in the contemplation of

the parties that this condition as to immediate

notice should apply until the contents of the

policy had been communicated to the employer. 1

hold that on the face of the the award there is

no evidence that the employer knew, or had the

opportunity of knowing, the conditions of the

policy...
Fletcher Moulton L.J. in a dissenting opinion appears to
have preferred the traditional basis of an implied consent
to the standard form contract by the 1dinsured. Thus, he
observed (at p.812) that:

The doctrine that there is some duty on the part

of the assurers to get the policy 1into the

physical possession of the assured, and that the

rights of the parties under the policy depend on
the date at which this is effected, is to me so

56 gsee South-East Lancashire Ins. Co. Ltd. v. Croisdale

(1931) 40 L1.L.Rep.22.

57 [1907] 2 K.B. 798.
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bewildering and so, foreign to any principle of

law applicable to written contracts, and so

unlike anything to be found in previous decisions

as to the liabilities of parties under contracts

such as these, that I am unable to follow it.

Buckley L.J. held that the conditions in the policy were
not applicable to the contract because at the date of the
loss the insured was unaware of them and, as such, it was
impossible for him to comply with them.

Though the weight of judicial authority in Nigeria is
in favour of a principle that an insured is bound by terms
contained 1in the insurer’s standard policy for that class
of insurance in the absence of delivery of a policy to him,
or communication of its contents,%® some courts have been

reluctant to follow the principle.

In Ado v. Nigeria General Insurance Co. Ltd.,%® the

insured sued for indemnity wunder a motor insurance
' contract. It was established at the trial that the insured
had completed a proposal form for comprehensive insurance,
and had been delivered a certificate of insurance but not
the policy. The insurer maintained that the insured’s
breach of conditions contained in the policy relieved it
from the obligation to indemnify him. The insured
submitted that he could not be bound by contractual
conditions which were never communicated to him. On this,
the insurer contended that the certificate delivered which
provided that it related to a policy "issued in accordance

with the provisions of the Motor vehicles (Third Party

58 gee footnotes 22 and 41, above.
58 [1980] 4-6 C.C.H.C.J. 27.
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Insurance) Act"” effectively incorporated the terms of the
standard policy into the contract. The trial judge rejected
the insurer’s argument on the ground that the statement in
the certificate did not incorporate the policy by any
means, and was hot ‘“conclusive that the policy was
delivered to the [insured] thereby communicating the terms
and conditions therein contained to him". In the final
result it was held (at pp. 30-31) that:

The terms and conditions of the policy the breach
of which the [insured] was alleged to have
committed were not brought to the notice of the
court by way of evidence or otherwise. And since
it has not been established that these terms and
conditions were communicated to the [insured] he
could not be bound by them. - A party to a
contract cannot be bound by the terms and
conditions of the contract which were not
communicated to him. The only terms which bind
the [insured] are those contained 1in...the
certificate of Insurance...

In Nigerian Safety Insurance Co. v. Zaria Co-operative

Credit Marketing Union Ltd.,®® the insured claimed for the

cost of repairs carried out on its motor vehicle and for
the cost of hiring an alternative vehicle during the period
its own was out of use due to an accident for which the
insurer repudiated liability. The idinsured had similarly
completed a proposal form for comprehensive insurance and
was delivered a certificate of 1insurance but not the
policy. The insurer contended in the action that it was not
liable for the 1insured’s second claim because it was a
consequential 1loss for which 1liability was expressly

excluded 1in 1its standard motor policy. The trial Jjudge

80 [1978] N.C.L.R. 264.
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refused to admit the standard policy in evidence. In the

Court of Appeal, it was held, relying on Re Coleman’s

Depositories, (supra), that even if the standard policy had

been admitted in evidence, the insurer could not rely on
the exception clause contained in it because the policy
was not delivered to the insured, and that the insured
could not be presumed to know of a clause which had not
been brought to his notice so as to be binding on him.

There is a real potential for injustice to persons
insured arising from the absence of a clear principle of
the common law or a statutory provision obliging insurers
to deliver policies to persons insured by them once the
contract is «concluded or as soon thereafter as is
reasonably practicable, or even to communicate contractual
terms in some other way such as the delivery of a standard
policy or prospectus before the contract is made. Perhaps,
the most significant injustice is that the insured is left
unaware of the rights and obligations assumed under the
contract. This has ensured that in a significant number of
cases in Nigeria, the insured 1is prevented from recovering
an indemnity by reason of breach of policy conditions.

In Oyedele v. New India Assurance Co. Ltd.,® the

insurer repudiated 1liability to pay for damage to the
insured’s vehicle on the ground that the insured’s failure
to submit to arbitration was a breach of a condition
precedent contained in the policy. The insured argued he

was not bound by the conditions contained in the policy

87 [1969] N.C.L.R. 416.
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since the policy was not delivered to him and he was
otherwise unaware of 1its conditions. The presence of a
proposal form signed by the insured, a cover note and a
certificate of insurance all referring to a policy, 1led
Thompson J., to note that the similiarities with Wuraola
compelled him to apply the decision in the latter case to
hold that the insurer’s standard policy was incorporated in
the contract and the insured was bound by 1its terms
irrespective of delivery of the policy. Thus, it was held
that the breach of the arbitration condition precedent
provided the insurer with an absolute defence to the
insured’s claim. The 1learned Jjudge, however, warned (at
p.432) that:

Citizens entering into contracts of insurance are

advised to be fully conversant with their rights

and duties. Insurance companies are fully aware

of their rights and duties under the law and any

party to an insurance contract who 1is not so

vigilant is likely to be shipwrecked on the sea

of speculation.

The necessity of having persons insured conversant with
their contractual duties led the U.K. Law Commission to
recommend that insurers should be obliged to furnish the
insured with documents in which warranties are created.® In
practice, this would include both the policy and proposal
form. It 1is submitted that this recommendation 1is a
desirable one to be adopted in Nigeria as a statutory
provision. Surprisingly though, the Nigerian Law Commission

in its 1984 deliberations on the reform of insurance Tlaws

failed to identify the problem, and no proposal was made

62 Law Com. No. 104, para.6.14.
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towards reform.

Arguably, an examination of the provisions relating to
marine insurance makes reform in this area imperative. By
section 23 of the Marine Insurance Act of 1961 (based on
the Marine Insurance Act of 1906 U.K.), a contract of
marine insurance shall be deemed to be concluded when the
proposal of the assured is accepted by the insurer, whether
the policy is then issued or not. However, by section 24 "a
contract of marine insurance shall not be admissible in
evidence unless it is embodied in a marine policy...". The
curious result is that in the absence of a corresponding
provision of the Act mandating an insurer to 1issue a
policy, in the event that he fails and/or neglects to do
this, while there is a valid and concluded contract between
insured and insurer, the former cannot prove in law the
existence of the contract so as to claim on it in the event
of a dispute.

The above anomaly is aptly illustrated by the recent

Supreme Court decision in National Insurance Corpn. of

Nigeria v. Power & Industrial Engineering Co. Ltd.®® Bags

of rice were insured on a marine voyage from Thailand to
Lagos or Port-Harcourt. Pursuant to the contract, the
insurer 1issued a marine insurance open cover and,
thereafter, a certificate of 1insurance evidencing the
declarations of the particular consignment to the insured.

Premiums were subsequently calculated and paid on the

635 [1986] 1 N.W.L.R. 1. See also Bendel Insurance Ltd. v.
Edokpolor [1989] 4 N.W.L.R. 725.
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insured value of Nt.2m. On a claim for an indemnity for
loss arising from the sinking of the carrying vessel, the
insurer denied 1liability on a number of grounds, inter
alia, that there was no concluded contract of insurance,
non-disclosure of the fact that the carrying vessel had
sailed before insurance was obtained and non-payment of
premium before loss. Both the High Court and the Court of
Appeal entered judgment for the insured. On further appeal
to the Supreme Court, it was strongly urged on behalf of
the insurer that as there was no policy issued or admitted
in evidence to prove the contract of marine insurance
pursuant to section 24(1) of the Act of 1961, the insured’s
claim must fail. A finding by the court that the marine
insurance open cover admitted 1in evidence was a policy
within the meaning and intendment of the Act, saved the
insured’s claim. Obaseki J.S.C., delivering the 1lead
Jjudgment, held (at p.19) that it was clear that
"under...the Marine Insurance Act 1961, a contract of
Marine insurance is inadmissible in evidence unless it is
embodied in a marine policy".

Oputa J.S.C., recognised the difficulty created by
sections 23 and 24(1) when he observed (at pp.37-38) that:
Apparently then, it looks as though what has been
given with one hand by section 23 has been taken

away with the other hand by section 24...

Section 24 can 1in an appropriate case with an
unscrupulous Insurance Company create problems
for an assured if the Insurance Company with-
holds the policy thus making it impossible for
the assured to prove the contract of marine
insurance. But that 1is no reason why the courts
should refuse to enforce the clear provisions of

that section. A11 arguments on hardship of a
case either on one side or the other, must be
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rejected, when we are pronouncing what the Taw

is... If section 24 of the Marine Insurance Act

1961 is thought to be oppressive or inconvenient,

application to correct or amend it or repeal it

must be made elsewhere and not to judges who are

bound to interpret and uphold the law as it is

and not as it ought to be...

(Emphasis added).

It sometimes happen that a proposal for insurance is
made and accepted on the condition that the contract shall
not commence until the policy is delivered to the proposer.
This has been noted not to be an uncommon condition of a
proposal for l1ife insurance.® The effect is that though
there is a proposal and acceptance, and the parties are
agreed on the terms of the contract, the acceptance is of
no legal signhificance as there is no binding contract in
existence until the condition is fulfilled and the policy
delivered.® 1In the absence of a contractual stipulation,
there 1is authority to the effect that there 1is a strong
presumption in the case of 1ife insurance that no contract
exists until the premium is paid and the policy is issued.®®
The question that comes to mind is whether it 1is Jjust to
prevent an insured’s representatives from recovering upon
the death of the insured where a policy is not issued even

though the premium is paid and accepted?

There is no reported Nigerian authority on this, but

84 MacGillivray and Parkington, op.cit. para. 254. Most

life proposal forms in the Nigerian market provide that:
"The assurance will commence as soon as the first
premium is acknowledged by the issue of the company’s

official receipt and letter of acceptance..."”.

85 Ibid.

66  sSouthern Cross Ass. Co. v. Australian Provincial Ass.

(1939) 33 S.R. (N.S.W.) 174.
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a similar problem arose 1in the Malaysian case of

Borhanuddin v. American International Insurance Co. Ltd.,87

where a proposal for 1ife insurance signed by the deceased
insured provided that the "assurance applied for shall not
take effect unless and until a policy 1is 1issued and
delivered...". The insured paid the first premium on the
policy and died shortly afterwards. On a claim by her
representatives, the insurers contended that there was no
contract in existence as no policy had been 1issued and
delivered 1in accordance with the proposal, although a
policy number had been allotted. The trial judge upheld
this contention. Reversing the decision on appeal, the
Supreme Court held that as the insured had performed her
part of the bargain by paying the premium, and as there was
nothing left for her to do, it became the duty of the
insurer to issue and deliver a policy. The decision
proceeded on the reasoning that since the insurer had
accepted the premium and had no<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>