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ABSTRACT

This study examines how Isracli criminal law and its HRO (human rights organisations) crifics
conceptealise and construct childhood in the OPT (Occupied Palestinian Territones), and what the
socio-legal implications and sigmificance are of their conceptualisation and comstuction of
childhood

The first portion of this thesis, comprising of the first two chapters, lays the foundations for the
chapters that follow. Chapter 1 explains the research framework, analyses the relevant existing
literamure, discusses the research methodology and sources, and provides basic backeround
information. Chapter 2 provides the legal framework for this smdy. by reviewing the Israeli
stamutory law applicable to child offenders in the OPT.

The next three chapters mvestigate three central aspects of the relationship between law and
childhood i the OPT: the age of child defendants (Chapter 3}, the spatial separation of child
offenders from their elders (Chapter 4), and child-related trauma (Chapter 5). These chapters
analyse legal and HRO discourses and practices concerming these issues, explore their socio-
political context, examine the factors and conceptions that inform these discourses and practices,
and discuss their symbolic and practical implications — in the Isracli-Palestimian context and

beyond.

The final chapter summarises the research findings, and discusses four meta-themes which are
interwoven throughout the previons chaprers: the spatio-temporality of childhood., the boundaries of
childhood, the construction of adulthood, and the use of the child as a sonrce of evidence. The
implications and contribution of this smdy are explained. in light of these findings and analysis.
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CHAPTER 1

INTRODUCTION

1. THE RESEARCH TOPIC

“Childhood™, sociologst Nikolas Rose claims, “is the most intensively govemed sector of personal
existence™." Others argue that the social significance of childhood has increased through the past
few decades.” Put more cautiously, most contemporary societies are preoccupied, in different ways,
with issues that are framed as conceming those whom society classifies as “children”, and these
children are subject to potent forms of social control (although this does not necessarily mean that
society pays due attention to children’s experiences and circumstances).* Law is arguably one of the
main regulatory devices that shape childhood *

This study examines the relationship between childhood and law in the OPT (Occupied
Palestinian Temitones). How do Israch cnminal law and its HRO (human rights orgamisations)
crifics conceptalise and construct childhood m the OPTT And what are the socio-legal implications
and sigmificance of their concepmalisation and construction of childhood? These are the main
research questions,

Before delving into the details of this study, some prelmunary explanation is in order abont
the framing and importance of the research topic, as well as necessary background information.

! NEOLAS ROSE, GOVERNING THE S0UL: THE SHAPING OF THE PRIVATE SELF 121 (2md ed., Free
Association Books, London and Mew York, 1999,

DavVID ARCHARD, CHILDREN: BEHGHTS & CHILOEOOD 31 (Foutledge, Mew Yok, 1993): ALLSON JAMES,
CHRIS JENES AND ALAN PROUT, THEORIZING CHILDHOOD 5 (Polity Press. Cambridge, 1998),

Jo Bridgeman aind Damiel Monk, Srvoducnon Refectians on the Relotionship Betwesn Femintsm o
Ol Lenwe, i FEMENIST PERSPECTIVES ON CHOLD Law |, 3 {Jo Brdgeman and Daniel Mok eds.,
Cavendish, London and Sydney, 200400; CHRIS JERES, CHILDHOOD 103 {Znd ed., Routledge, Mew York,
2008). Seg alse ARCHARD, sypra note 2 at 10; JAMES, JERES AND PROUT, sapea note 2_at 27-28. 71 On
children’s marginahisaton and “disempowenment™ In contemporary society see, e.g., JAMES, TENES AKD
PROUT, suporer twote 2, at 40, 107, 211, For an exangle of attempts to conceptialize clildren as “beings"
rather than (only) “becomings™, 1.2., as competent social agents meher fthan merely meomplete adudte-fo-
be, ree Emma Uprichard. Chaldven s ‘Befng and Becewings " Chillaven, Clildiaeod and Temporalite,
21 CHILDREK & SOCETY 303 (2008),

Allison James, Pemivy Curtis and Joana Birch, Care and Corrrod i tie Comsnnciion of Childres s
Citizenslhip, v CHILDREN AND CTTIZERNSHIP 53, 88 CAntoasella Invermuzzi and Tane Williams eds.. Sape,
London and Thousand Oaks CA, 2008,



I.fm), The research framework

This stdy analyses discourses and practices which have taken place in, or directly refer to, a
particular geographical setting: the OPT — namely the West Bank and the Gaza Strip.”

Onr timeframe is from 1967 (the beginning of the Israch occupation) onwards. However,
most attention will be given to the past decade; this allows a focus on relatively recent
developments, but also stems from practical constraints (explained below).®

Our main legal framework is that of the Israeli law applicable to child offenders in the OPT
— i<luding both Palestiman children and Isracli (Jewish) settler children. With regard to the legal
reatiment of Israeli settler children, we will focus on a particular context: Israels “disengagement™
(pullout) from the Gaza Strip in 2005, which inclnded the withdrawal of Istacli atmed forces and
the eviction of Isracli settlers from this ternitory.” This context was mitially chosen for pragmatic
reasons (described below).* but our discussion benefits from its relative similarity to the
circumstances of Palestinian child offenders under Istachi law: both groups of children are relatrvely
large.” and their offences were aimed against Isracli policies, practices, and/or amned forces.

As regards institutional framework, the “protagonists™ of this smdy are the Israch legal
system and its HRO critics. With respect to the Istacli legal system, we will focus on three legal
“sites”, details of which will be provided later:™ (a) Isracli military courts, in which Palestiman
residents of the OPT are tried according to Israch malitary criminal law; (b Israchi civil conrts, in
which Isracli settlers are wmied in accordance with domestic Isracli criminal law; and (c) Isracli
parliamentary committees. The HROs 1o be exammed specialise in the OPT and'or mn children®s
rights, and comprise Palestinian. Isracli. and intemational NGOs (non-governimental organisations),
intermational limman rights bodies (e.g.. the UN Committes on the Rights of the Child), and legal
clinics in Israeli higher education instimtions. Details on the HROs that are mentioned in the

' O thee corrent legal-political stams of the Gaza Strip see fiffa motes 6364, &7-69 and acoompanying

et

Jiefia texi acooinpairying notes 210, 227 awd 235

Om the “disengagement” see ENCYCLOPEDNA OF THE ISRAELI-PALES TINIAN CONFLICT 713=717 (Cheryl

A, Bubenberg ed., Lynne Rienner, Boulder OO, 2001}, Abour £.000 senlers were evicted, inelhiding

about 3,400 children, Research and Information Centre of the Kisesset, The Goverrmenial Dreotmed of

the Children of thase Evicled fram Gush Karif — a Follow-up Repors 3 (2009 (Hebrew), available ar
hitpeforerw knesset gov il ' datapd P02 257 pdf

Ifra text accompanrying note 227,

*  Thsee hundred and fifteen Isrseli children were charged with offences against the backdrop of the
“disengagement”, Jnfra note 343 and accompanying text. In recent vears, Iszael 15 estimated to have
brought to trial around 700 Palestinian cldldren froo the West Bank {excluding East Jernsalen) each
vear; in the past, the incarcerafion rate reached as hugh as more than two percent of all Palestinian
clildren in the OPT. fufia notes 350, 385 and accoinpainying text.

" For specific details on the law relating 1o child offenders. see Chapter 2 and Appendix 3. On the
parliamentary comanittess see ipfra text accompanying motes 230231,
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dissertation are provided m Appendix 2, and the importance and relevance of HROs for this
research will be explained shortly."!

Thematically. our discussion will revolve around three main foci: the child defendant™s age
{(Chapter ), the spatial separation of child offenders from their adult counterparts (Chapter 4), and
representations of child-related tramma (Chapter 5). These themes were chosen for three reasons:
First, they occupy a central place in the texts and practices of Istacli law and its HRO critics
relation to children in the OPT." Second. these themes raise interesting theoretical questions. And
third, they have the potential to broaden the scope of existing academic and public discussion — in
terms of content (i.e., these important themes have not received due amention)” and concepiually
iie. these themes evince complexities which challenge some conventional can-:eptinns}.”
Interwoven thronghout these themes are important meta-themes, which Chapter 6 will tease out and
discuss: the spatiotemporality of childhood, the boundanes of childhood, the construction of
adulthood, and the wse of the child as a source of evidence.

1., The tmporrance of the research ropie

The OPT 15 a promising setting in which to explore childhood, law, and ther relationship, If we
define a chuld — provisionally and doubtfully — as any person under the age of 18 years, most people
residing in the OPT (53 percent of Palestinians™ and about a half of Istacli settlers'®) will appear to
be “children”. The OPT population is significantly younger than populations in the Global North"’
and within Israel proper.”® Bevond their demographic weight. children have played key socio-

n

. Jigfier text acomnpainying notes 34-47.
1

“Central place™, here, should not be reduced to gquantiative terms, OF GILLIAN ROSE, VISUAL
METHODOLOGES: AW INTRODUCTION TO THE INTERPRETATION OF VISUAL MATERIALS 157 (2nd ed.,
Sage, Los Angzles and London, 2007) (“the mwst important words and images may not be those that
accir st often’). Methodologically, after identifyusg key and sub- theanes. [ retisised 1o the pronsary
sonrces and looked for opposife themes.

O the neglect of these themes in the existing child-centred legal lrerarure see fyfiv note 139 and
T have chaiygped aid nsodified the above themes several tunes durng the wiiting of tas dissertation, on
the basis of new empimcal finddings and new theoretical mzights, On the methodology of this project see
e fext pecompanying nofes 173-247

* Menachem Klein, The Intifoda: The Young Generation i the Fromr. in PROTECTION OF CHILDREN
DURING ARMED POLITICAL CONFLICT: A MULTIDISCIPLINARY PERSPECTIVE 45, 45-46 (Charles W,
Cireenbanm et al. eds., Hart, Oxford, 2006).

Forty-six percent of Istach settlers are under-18-year-olds, The Ismael Central Burean of Statistics,
Selecred  Date for  Iwtermetional  Child Dey 20 Q20087  (Hebiew). avaliolde  af
bt/ wwew ] chs, gov il reader newhodact hodaa_temglate tmiThodaa=2008]1 1225,

For exangple, in the UK. uinder-20-year-olds comprize 25 percent of the population. Office foo Mational
Statistics, Cevisus i {2001), mvaiinble ef
hitp:ferwow statistics. gov. uk’'censns 200 DUpop2 00 LianitedEmgdom.asg,

¥ About 33 percent of the Israeli population is under 1&. The National Couneil for the Child. 4 Collection
aof Dafa from the Awrwal Children jo frael—-2000° 1 (2009} (Hebrew)., ovwifable ar

1w

14

17
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political roles in the Isracli-Palestinian conflict, symbolically and practically.” Furthermore, the
legal constrection of childhood affects “adults™ no less than it does “children™, as Chapter 6 will

explain at length. ™

Law is a particularly apt arena in which to examine the construction of childhood in the

OPT, due to the legalistic nature of the Isracli occupation:™ Istacli authorities tend to rely on law as
a basis to undertake and justify their actions in the OPT.* Furthenmore, since its inception in 1967,
the Isracli occupation has been shaped and directed by Isracli lawyers and legal institetions. ™ The
Isracli malitary conrts, in which Palestinian residents of the OPT are tried (and which are at the heart
of this smdy), have been particular]ly central in this respect. These couns hold tens of thousands of
hearings each j.rea:.:" and are, in the words of sociologist of lnw Lisa Hajjar.

1w

hitp:forwow elildren erg. il FilesFileLeket?a S hnaton 2004 doc. This figure exchedes non-citizen
children, 74 percent of whom reside m East Jemsalem:. &, at 2

Loni A, Allen, Marfyr Bodies v five Medie: Hunan mights, nestheics, awd te politics afimmeduation mm
e Palesrintan initifads, 36 AMERICAN ETHNOLGGIST Lol Lo6 (20090, Bran K. Barber, Pofifical
Fialence, Socinl Integration, and Fourh Fivctfonmg: Palestingar Youth from tive fnfifada, 29 JOURNAL
OF COMMUNITY PASYCHOLOGY 259, 260 (2001 ); JoHN COLLINS, OCCUPED BY MEMORY: THE INTIFADA
GENERATION AMD THE PALESTIMIAN STATE OF EMERGENCY 2, 11-14, 17-20, 33-74 (New York Press,

Wew York and London, 2004, Danizl Dor, “dArafaf Has Decided to Sacrifice Islwael *; The Tntitada
Childvar fa the foraell Press, in PROTECTION OF CHILDEEN DURTNG ARMED POLITICAL CONFLICT: A
MULTIHSCIFLIMARY PERSPECTIVE 257 (Charles W, Greenbawm ot al. eds., Hort, Oncford, 2006
Jomathany Kuttab, Tie Children s Revolr, 17 JOURNAL OF PALESTINE STUDIES 26 ( 1988); NEW PROFILE -
THE MOVEMENT FOR THE CTVIL-IZATION OF [SEAELI SOCIETY, CHILD RECRUITMENT IN [SRAFL [20&4}.
availolle ar hitpySeww newprodile org'datafoploadsichild_sobldiers/englisl pdf: Julie Peteer, Mole
Fender and Rifwals of Resistance in the Palestinian Infifada — A Culmwral Politics of Fiolence, fn
IMAGINET MASCULINITIES: MALE IDENTITY AND CULTURE IN THE MIDDLE EAsT 103, 113, 117 (Ma
Ghowssonb and Emma Smelar-Webb eds., Saqi Books, 20001 DAVID ROSEN, ARMIES OF THE Y OUNG;
CHILD SOLDIERS TN WaAR AND TERRORISH 91-131 (Entgers Universary Press, Mew Brnmswick ™1 and
London, 2005); Sy Sait, Move Palestinian Children Fovfened Their Righiz?, 35 JOURNAL OF
COMPARATIVE FAMILY STUDIES 211, 211-213 {2004).

Iifra text accompanrying notes 10G-104%,

Characterising the Israeli occupation as legalisie differs from determuining its legality. L1sa Hafag,
COURTING CONFLICT: THE [SRAELI MILITARY COURT SYSTEM IN THE WEST BANE aNDAZA 4, 17, 218-
219, 248 (University of Califoonia Press, London, 2005). OF Oma Ben-MNaftali, Aeyval M. Gross and
Keren Michaeh, Hiegal Qcoupation: Frammg the Qcenpied Palestnmion Terrvitory. 23 BERKLEY
JOURNAL OF INTERMATIONAL LAW 551 (2006,

George E, Bisharat, Counrfing Justice?™ Legifimafon i Lewvering smder Isvmels Qocugnriion, 20 LAW &
SOCIALINGUIRY 349, 3449, 352353 390 (1995 HAITAR. s nodie 21, a1 27-28_ 49-61, 129, 233-236,
243=244, 247-248; Emma Playfarr, Plaoving ow Principle? Tsael s Justiffcation for iy Admivisrame
Acis in the Oecupled West Bank, in [NTERNATIONAL LaW AND THE ADMINISTRATEON OF COCUPED
TERRITORIES 205 {Emma Playfair ed., Clarenbon Press. Oxford and New York, 19920 Yieal Shamy,
Tetradweiion: Fortv Years After 1047 Reapproising the Rele and Limiry of the Lepal Disconrse o
Oecaperfion in e forgeli-Paolestviios Conrend, 41 [SRAELLAW PEVIEW 6. 7-8 (2008 Faja SHEHADEH,
THE DECLARATION OF PRINCIPLES AND THE LEGAL SYSTEM IN THE WEST BANE 25 (Palestimsan
Academde Society for the Stady of Tnternational Affaivs, Jernealem, 1904} Eyval Wearnsan, Legislative
Attack, 27 THEORY, CULTURE & SOCIETY 11 {20103

HATTAR, i note 21, at 24, 247-248: IINTH ZERTAL AND ARIVA EIDAR. LORDS OF THE LAND: THE
WAR OVER [SRAEL’S SETTLEMENTS IN THE OCCUPED TERRITORIES, 1967-2007, at 341, 343344, 361-
371 (Wation Books, Mew Yook, 2007),

For example, according to the Israeh nulitary, these courts held over 37,000 hearings m 2006, The
Spokesperson of the lsrael Defence Forces, Resporise fo she Youh Din report Dvafi: "Bochard
FProceedivgs” pasa. 18 (Movember 12, 2007 (Hebrew), mailable af  ltipoiwsnar yesh-
dinorgsite images BRIDFResHeb. pdf.
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an instimitional centrepiece of the Israeli siare’s apparams of mile over
Palestinians in the [OPT...]. Virmally all Palestinians have had some
experience with the military court system, whether personally or through
the arrest and prosecution of relatives, friends, neighbours, and‘or
colleagues.™

Furthermore, estimates are that Isael has imprisoned at least one quarter of the Palestinian
population since the beginning of the occupation of the Palestinian territories.™ The incarceration
rate in the OPT during the first Intifada (Palestinian uprising)™ was about one percent of the
population — by far the highest in the world™® Several writers have accordingly described
incarceration as a key control mechanism for the Israeli occupation.™ This is yet another aspect of
the centrality of the Israch military conrts, since it is these courts which sentence Palestinians to
prison. Indeed, in recent years, up to a halfof the pnsoners m Israch pnisons have been Palestinians

HATIAR, seipeo dwte 21, at 2, 187, See alvo W, at 3. 16, 24, 26, 44, On the political rale of tdrese courts
see id,, at 81, 118, 121, 124=126,

D1 - PALESTINE. BOUND, BLINDFOLDED AND CONVICTED: CHILDREN HELD M4 MILITARY DETENTION 7
(2013, ovailadde af hropeSSananay, di-palestine org sitesdefaulviles ' repon_ 0.pdE HADAR, suprg note 21,
at 185-186; EsMall NASHIF, PALESTINIAN POLITICAL PRISDNERS: IDENTITY AND CORMUMITY 10
(Rouiledge, London and New York, 2008) (referring to the period of 1967-1993%; Sharon Weill, The
Judicial Arm oaf the Ocowpation: The Ieaely Miliary Cowds in the Occupied Territories, 89
INTERNATIONAL REVIEW OF THE RED CROSS 395, 396 (2007 Nir Yalav, Raport: Sikce 1967, fivael
Has Arrested About 500 Thonsard Paleshimians, WALLA' — NEWS (Jamery 14, 2012 {Hebrew),
crvaeilendele ent bt S ewsowallaco b M= 2 Fe2F 25 00204, Odsers estinnste that Tsrsel has detazned abow
T, 000 Palestimans (a fifth of the existing Palestnian popolation m the OFT) chring the course of the
cocipation. Fifat Kassis, Polestinion Cldldren Foce Afvce i Dol Moy Cowrrs, JURIST (M ovember
4, 2011}, eveiladile af hitp: /st orghotlme 200 11D nfat-kassis=palestmian-children.php; KoLEGAL
FRONTIERS, ALL GUILTY! OBSERVATIONS IN THE MILITARY JUVENILE COURT 2 (201 1), availadle ar
bt/ nolegal frontiers.org images stoniesreport_2011/report_enpdf For figures relating to specific
vears during the cccupations see Metanel Benichow, Crimired Lene i the Regions of Jwdag, Samiaria,
awed Gz, 18 MISHPAT VE-Tsava (Law & MILITARY) 293, 204 (2004) (Hebrew); HADAR, supro note
21, at 66; YEZH DIN, BACKYARD PROCEEDINGS: THE [MPLEMENT ATION OF DUE PROCESS RIGHTS IN THE
MILITARY COURTS IN THE OCCUPED TERRITORIES 41-42 (Tel Aviv, 2007) ovailnble af
hatpeForwew yeshi-did ore/site tiea ges BackvardProceedings EM G pdf.

The term frtifada refers to either of two penods of Palestnin popalar upnsmg: 1987-1993 (the first
Tistifada), asd 2000-2005 (the secomnd Intifada). See geweralll ENCYCLOPEDLA OF THE [SRAELY
PALESTINIAN CONFLICT, siqpr note 7, a8 621 =630,

HaATIAR, ssoer mote 21, at 3, 107, HUBAN RIGHTS WATCH. FREON CONDITIONS B [SRAEL AND THE
OCCUPIED TERRITORIES (New York, 1991 ) {erted i CATHERINE COOE. ADAM HANIEH AND ADAHKAY
(I ASSOCTATION WITH DOl — PALESTIME), STOLEN YOUTH: THE POLITICS OF [SRAEL s DETENTION OF
PALESTINIAN CHILDREN 7 {Pluto Press, London, 20041, See alse YESH THN, mypr mxte 26, at 39-40, In
wotgparison, this incarceration rate is abour 1.4 thnes higher flean the current higlwest incarceration rate in
the world. Intemational Centre for Prison Stadies, Woold Prises vtel — Prison Popalaion Rates per
00000 of the wational popwlation {last wisited on May 25, 2012 a;wiladle o
hitp:/forwrw prisonstudies org'inforworldbriefrapb_ siats php?ares=allfcategory=wh _ poprate. See alve
NICOLA LACEY, THE PRISONERS" INLEMMA: POLITICAL ECOMNDMY AND PUNEHMENT IN CONTEMPORARY
DEMOCRACIES 27, 6, 118-120, 140 (Cambdidge University Press. Cambiidge and Mew Yok, 2008),
Avram Bomstein, Militory Occupatior as Carceval Socien:: Prisans, Checkpoints, and Walls i the
Jeraell-Palestindan Struggle, in AN ANTHROPOLOGY OF WaAR: VIEWS FROM THE FROKNTLINE 106 108,
117 { Alisse Waterston ed.. Bergahn Books, New York and Oxford, 2008); NASHIF, s nofe 26, at 10,
A0-41: James Ron, Sevage Rastraind fooel, Pelasiiie mnd e Dialecrics of Legal Repression, 47
SoClAL PROBLEMS 445, 455-456 (20007, O the centrality of the [smeli prisons see generally MASHIF,
supr node 26, at 70, T2, 94,
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tried and convicted by the military court system™ (as opposed to Israclis tried by the civil courts).
This 15 a staggenng figure, given that the Palestiman population under the jurisdiction of the
military counts is significantly smaller than the Tsracli population,” and considering that most
Palestinian offenders are tried by Palestinian courts rather than by the Isracli military courts™ (as
will be explamed shortly).”

HR.Os — the other “protagonist” of this study (alongside the Israch legal system) — are also
of socio-political importance in the OPT, HROs have burgeoned remarkably in Israel/Palestine in
the past two decades, ™ and although their influence on Isracli authorities is unclear,”™ their critique
sometimes leads Israel to justify, refine, or reform its policies in the OPT.* Moreover, HROs'
impact on the general course and discourse of the Israeli-Palestinian conflict is s1'@.1.1.1'ﬁn::am:j:r for
example, human rights have come to infirse Palestinians” commumnication with each other and with

foreigners.*

Of specific relevance to this study 1s HROs" centrality in legal sites and discourses. HROs"
activities mclude: providing legal aid to Palestimians in Israch custody; pressing foreign
governments to implement internatonal law in the hope of curtailing Israch occupation activitics:
offering workshops to Palestinians on their due rights according to international law; publishing
reports about human nghts violations; and gniding legal organisations on tours amed to expose

™ For further details and discussion see infia text accompanying notes 276-270,

" The military courts currently have jurisdiction over Palestinians residing in the West Bank, excluding

East Jemsalenn, as will be explained below (s text accpnpanying aotes 34, 55647, As of 2007, this

population comprises 2,125,167 people, UNE WA, WEST BANK & GAZA STRIP: POPULATION CENSLIS OF

2007, at 9 C2000), avarfable ar hifpanane nnerwaornguserfiles 201 (01203 594% pdf. In comnpariso, as

of 2010, the Israeh population consists of 7,624,000 people. The World Bank., Date,; Tsrmed {last vistted;

Apeil 24, 2001, aveifabde of hitpidata worldbank orgcoauntryisrael.

For example, the Palestinian cowrts are estimated to have tried nearhy 1,120 Palestmian claldren m 2006,

[CT — PALESTINE AND SAVE THE CHILDEREEN — SWEDEN, CHILD BIGHTS — SITUATION ANALYSIS: RIGHT TO

PROTECTIRY IN THE OCCUPIED PALESTINIAN TERRITORY — 2008, at 45-46 (2009), maiabie ar

hitp:/forrwder-pal orglenglish/publiresearcl SRS A Report pdf T commparizon, the Taraelh military courts

are estimated to have trned about 700 Palestinian children m 2008, DCT — PALESTINE, PALESTINIAN

CHILD PRISONERS: THE SYSTEMATI AND NSTITUTIONALISED OL-TREATMENT AMD TORTURE OF

PALESTINIAN CHILDEEN BY ISRAELI AUTHORITIES 97 {(Jenesalem, 2009}, qvoileble ar http:iwww deg-

pal.orglenglish/publiresearchiC PReport. pdf

Trfre text acoompanying notes 3557, 63

¥ Allen. supra note 19, at 164 (regarding Palestinian-run HROs): Amvichai Coben, ddwinistering the
Tevritaries: An Inquivy infe the Applicetion of Internations! Hmwanifaviar Law by the TDF i the
Oecagried Terrirortes, 38 [SRAEL Law BREVIEW 24, T3 (2005) (reparding lsraeli HROs), For furtleer
discussion of Palestinian HROs see BENOTT CHALLAND, PALESTRNIAN CIVIL SOCIETY: FOREIGN DONORS
AND THE POWER TO PROMOTE AND EXCLUDE (Roeutledipe. Abinpdon and NWew York, 20090
EMCYCLOPETMA OF THE [SRAFLIPALESTINIAN COMFLECT. supre note 7. af 273-277.

¥ Cohen, sipra note 34, at T5-76, See also HATAR, sipra note 21, at 28 {“the impact of homan rights
actvism i IsraelPalestine has been lonited'): Yagil Levy, Kobd Micliael and Assaf Slapoa, Eaove-
Institwtiowal Confral of the Militmy: A Corcepfual Framework, 4 HA-MERHAY HA-TSIBURI [THE
PUBLIC SPHERE] 45 (20100 (Hebiew) (dizcussing Tsgaeli HROS® influeduee on military conduct stee the
1970}, See alzo Bisharat, supra note 22; Michasl Sfard, The Price of Ifernal Legal Qppasition fo
Higreeen Bigles Abuzes, 1 JOURNAL OF HUMAN RIGHTS PRACTICE 37 (20049 (both Bislavar and 5fard
discuss whether human nights Iitigation legifmmases and helps to perpetanate the Esrash occupaton)

¥ HAJIAR. supro note 21, at 49-30.

W I at 28,

Allen, supra note 19, at 165

X

¥
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them to the realities of life under occupation.™ Furthermore, most of the (scarce™) texts on Israeli
military law are HRO reports, Thus, HROs are fully-fledged legal players — within the Israchi legal
system, in reaction to that system, as producers of “knowledge™ abour it, and by virtne of their
reliance on legal standards and sources. ™!

HROs have plaved a particularly important role regarding the legal constmaction of
childhood i the OPT. The Palestine section of D(CT (Defence for Children Intemational) — the HRO
maost discussed in this dissertation — illustrates this well. DCT — Palestine was established to
promote children’s rights as articulated in the UN Comvention on the Rights of the Child, and this
convention has been a main reference point for the HRO's work. ™ In addition to disseminating
numerous reports on violations of Palestinian children’s rights (inchiding special reports for UN
bodies), DCT— Palestine is the biggest provider of legal counsel to Palestinian children in the Israeli
legal system: 1t claims to represent between 30 and 40 percent of Palestimian child defendants n the
Isracli military courts,* as well as about 60 percent of Palestinian children who are arrested or
detained i East Jemusalem™ (and tried in civil courts™). Like other HROSs in the region, DT —
Palestine 15 additionally imvolved in lobbying, documenting, monitoring, raming, and networking
activities,* There are also (much rarer) examples of HROs playing a legal role in relation to Israeli
settler children,*

W at 165

Om the scarcity of mformation abous that legal system see fpfro text sccompanying notes 1 59-163

1 Additionally. many of the founders. leaders, and prominent members o/ HROs in Israel Palestine have
been lawyers, fo the extent that “1t 1s hardly concervable to muagme how fe setting of nnan nghts
NGODs could have been developed wathout tle major contribution of wyers ™ Gad Barzilas, The
Ambiealent Language of Lovwvers in fsrael: Liberal Politics. Econcanic Liberalism, Silence and Dizseni
in FIGHTIMG FOR POLITIC AL FREEDOM: COMPARATIVE STUDIES OF THE LEGAL COMPLER AND POITTICAL
LIBERALISM 247, 261-262 (Temry C. Halliday =t al ads., Hart, Portland, 2007),

2 Allen, supra note 19, at 166; DCT — Palestine, Ovgawisadon Profile (last visited: June 3. 2012),
vl af hitp:iwww del=palestine. org/conbent organisation-profile,

2 DO - PALESTINE. supra note 32, at §: DCI - Palestine, Draeli finvenile Milttay Cowrt — four mountis on
i Febrary 16, 2000, avaiiahle it hitp:iwwrwr dei-
pal.orglenglish/'display. clin?Docld=13T1 & Caregoryld=1.

“ D1 - PALESTINE, VOBCES FROM EAST JERUSALEM: THE SITUATION FACING PALESTINIAN CHILDREN 41
{300 1), aveilable gt bitg:dearer dei-palestine orglsites'defaulifiles'east_jemsalem final design,pdf,

2 See befia note 60 and accompanying texi.

:: Allen, supre pote 19, at 166; DCT — Palestine, supra node 42

Am exaniple is the active participation of lawyers froan lsraels HROs the Meronal Coumed! for the Cleild
and Tire Associafion for Civil Rights m Jsreel in relevant meetings of the Israch parliamentary Chald’s

Biglits Commuattes: THE CHILD "5 BIGHTS COMMITTEE — THE [6TH ENESSET. TRANSCRIPT MO, 135 (July
26, 2005 (Hebrew), muilable af hitpe'forarar knesset, gov.alprotocols/'datadrtmlvel ed 200507-26 lstml;

THE CHILD'S BIGHTS COMMITTEE — THE | TTH ENESSET. TRANSCRIPT Mo, L1 (October 17, 2008}
(Hebrew), available of hetp:ferenw knesset gov il protocols/data’ i veled 2006=10:17.1tf, See also 2

lettes the Latter HEO sent o e Tsraehi police i ariticism of 165 handling of soie setiler garls: ACRI-
Association for Civil Biglds in lsrael. Leter fo the Head of the Samaria and Judee Prosecavion Suit af
the Police (2008) (Hebrew).
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Ife). Clarifications on whart folls outside the research fromevwork

After having discussed the importance of this stady, a clarification is in order about two elements
which fall outside its scope. First, this study is not about the expeniences or perspectives of “actual”
children in the OPT (although these are undoubtedly affected by legal and HRO discourses and
practices). Examming how the law and HROs conceptualise and construct childhood — differs
significantly from writing about the lived expenences of those whom these mstimutions define as
children

There are two important scholarly critiques of socially dominant conceptions of children’s
experiences or voices. First, some scholars have argued that children’s “authentic™ voices are
prevented from being heard, becanse these voices are usually represented and shaped by adults, and
are thercfore framed through adults’ conceptions and 1deologies. This crifique has been voiced
against both the children's rights movement and child-centred research.® Another, more
fundamental critique, has expressed skepticism toward conventional conceptions of “voice™ and
“authenticity™ as edncation scholars Lisa Mazzei and Alecia Jackson note, poststructuralist™
scholarship has challenged and deconstructed the modem assumption of a unitary subject with an
anthentic voice speaking the truth.™ In light of these important critiques, HRO publications which
quote children are not descnibed m this dissertation as simply conveving children’s “voices™, but

rather as echoing mediated versions of children’s (verbal®") testimonies

Sccomd. this stady, despite having relevance for policy, 15 not policy-omented. Its
isociological) critigque of existing conceptions and mechanisms concermng claldlwod (in the OPT
and bevond) is not formulated o policy terms. And 1t aim 1= not to outline. for mstance. some way
of “advatncing” protection of implementanon of children's rights — especially given the often-
problenmtic nature of righes (in relation to children™ and generally™). In this sense. to quote jurist

¥ See e Brideensn and Mok, supre note 3, at 11-12; TAMES. JENES AND PROUT, supea note 2. at 144:

Ann Lewis, Sitence in the Cowtext of " Civld Force ", 24 CHILDREN & SOCIETY 14, 16=17 {20107 Sypros

Spyror., Thee Lindts o Childven's Foicas. Frour Authenticiy fe Orideal, Reflecive Represeniation, 18

CHILDEOOD 151, 151 (20115 Gall Valenwtine, Sowwdary Crossings: Transifions from Childhood fo

Adwlthood, | CHILDREN'S GEOGRAPHIES 37, 39 (2001,

Om poststructemiist thinking and s mfluence on this research see igfrT text accompanying nedes 113,

133-136, 186-188, 1020-1021

¥ Cited in Spyrow. sipra note 48, at 152, See alvo David M. Trubek and Joln Esser, 'Crisenl Enparaciam '

in Amevican Legal Studies: Pavadox, Pregram, or Pandora s Box®, 14 Law & SOCIAL INQUIRY 3, 17

LGRS,

Of Lewis, sypra note 48, at 13-20 (pomt out the importance of childrens salences); Spyron, supro nofe

A8 at 157-158 (arguing fat el of a child’s estimday 18 to be fowsd 5o non-verbal actioas and

materials)

% See eg. Lym D. Wardle, The Use and Abute of Rights Rberorie: The Coststitutional Rights of
Childrer, 27 LOYOLA UNIVERSITY OF CHICAGO LAW JOURNAL 321 (1996)

B See eg.. Duncan Kennedy. The Crivigue of Rights in Critical Legai Stidies, iy LEFT LEGALISM / LEFT
CRITIQUE 178 MWendy Brown and Janet Halley eds., Duke Universary Press, Durhaam SO aed Loosdion,
2002},

H
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Paul Kahn. “an mmaginative distance™ will be established “that shakes off the scholarly [legal]
compulsion to point the way toward reform.™™

I.6d). Backegratmd on the OPT

Let us now discuss the basic legal-political context for this study. Further necessary details will be
provided throughout the following chapters.

I.6d). !, Basic background

The OPT comprise three temtorics, which differ in their political-legal stats (a3 map of
Isracl/Palestine appears in Appendix 5):

a)

)

The West Bank fexcluding East Jerusalem); Alongside the Isracli military courts {discussed
earlier).” the Palestinian Anthority has, since the 1990s, operated its own court system in the
West Bank regions under its junisdiction. ™ The Israch military generally allows these courts to
iy Palestinians in inter-Palestinian civil and criminal matters,” but denies them jurisdiction
over Israeli settlers in the OPT (inchiding settlers who commit offences within Palestinian
Authority territory).™

East Jerusalem: Following the occupation of the West Bank in 1967, Isracl purported to annex
East Jerusalem, and applied to it its domestic law — an annexation which the intermational

w7

PAULEAHN, THE CULTURAL STUDY OF LAW: RECONSTRUCTING LEGAL SCHOLARSHIP & (UTnversity of
Chicags Press, Chicago and London, 19997 See ol Anstin Sarat and Suean Silbey, The Pull of the
Palicy Audience, 10 Law & POLICY 97 (1988) (explaming the ongortance of distancing socio-legal
researcl from the policy awdience ad from the methods and sulyjects of research it promotes}).
ST text accompanying notes 2433,

For further infosimation on the legal system of e Palestindas Aathority, see Fesas Milbem and Tamil
Salem. Brilding whve rule of faw in Polestize: Bwle of fmw withowt freedom, i INTERNATIONAL LAW AND
THE [SEAELI-PALESTINIAN CONFLICT: A BIGHTS-BASED APPROACH TO MIDDLE EAST PEACE 253 {Susan
M. Akram =t al eds., Routledge, Abingdon and New York, 20113, For an English translaton of the
Palestinian criminal legislation see THE SECURITY SECTOR LEGISLATION OF THE PALESTIMIAN
NATIONAL AUTHORITY 403-304 (Foasald Friedsich et. al. eds.. Geneva Centre fod Demsocratic Control of
Armwed Forces, Geneva and Eamallah, 2008}

Cool. HANEH AND ELAY. sigpra note 28 af 25 Asein Khalil. Foroe! ond Infoemad Sustice in Palestine:
Dealing with the Legacy of Triba! Law, 184 ETUDES RURALES 169 (2009 Yuval Shewy, 8y Low
Meets Copipley Reality: The Oveupaiion o Goza Debeare, 41 TSRAELT LAY FEVIEW 68 T8 (2008). Sae
alzo Birzeit University — The Institute of Law, fepal Steitws in Palestine (Birzeat, date unknown),
crvaeilenfelia evt hittpe S lawrcenter birzedt. edw/iolenfindes phpPaction_d=210. lsrae] consistently retains the
right to try Palestinians in its courts even of they commitied offences m Palestinian Awthorby termitomes,
Jiefiar note T4,

FERTAL AND ELDAR. suprer ivote 23, at 372-373. See alse Ben-Mafiali, Gioss and Michaeli. supro nofe
21, at 584
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community views as invalid under international law.* Palestinian residents of East Jerusalem
are thus usually tried in Israeli civic courts, in accordance with domestic Isracli law.* However,
according to HRO reports, i practice Palestinian children resident in East Jersalem often do
not enjoy the protections offered by the domestic law, because the local police make frequent
use of exceptions established in the domestic law,* or even contravene that law.®

The Gaza Srip: As mentioned earlier, m 2005 Israel unilaterally “disengaged” from the Gaza
Strip. The Hamas party has governed this termtory since 2007, and has established there its own
military court system.™ In 2007, Istacl declared the Gaza Strip an “enemy entity”, and has since
carmied owt multiple military incursions info this territory.™

The intricacies of the situation in the OPT far exceed the scope this chaptﬁ.“ In 2004,

anthropologist Maya Rosenfeld succinctly characterised the Israeli occupation as a

control system [which] has rested on five ‘instimtionalized pillars™
(1) concentration of all authority, legislative, executive, and judiciary, in the
hands of regional military commanders: (2) adnnistration by nulitary orders
of all spheres of civilian affairs [...]: (3) prolubition of Palestinian political-
social institutions and activines; (4) full control over Palestinian land and
water resources, including ongoing land confiscation (especially after 1977),
the establishment of pumerous civilian Jewish settlements and dozens of
military bases, and the constmction of a vast road infrastructure; and (3) the
restructuring of the judicial system so as to invest military courts with
overniding junisdictional power that practically dispensed with the authonty
of precxisting civil courts.®

B TSELEM, CAUTION: CHILDREM AHEAD - THE ILLEGAL BEHAVIOR OF THE POLICE TOWARD MINORS I
SILWAN SUSPECTED OF  STONE  THROWING 6 (2010), availabie af
hitipwwrw bitselem org Doomload 201012 Caution Clildren Ahead Eng pdf, B Tselem Legaol Sratus
of Eaxt Jerwsalen and ity Residents  (last  vismmted: July 15, 20110 available o
hitpeForwew bselein orgjersalenylagal status.

See, g.g., DCT — PALESTINE AND SAVE THE CHILDREN - SWEDEN, svpra note 32, at §5-56, However,
accordig to DO — Palestine, Palestindan childress resident i East Jersaleo can be tried i the malitary
conrts i accordance with Israeh malitary law, depending on where they are alleged to have commmatted
the offence. DCT — PALESTINE, sipra node 32, at 5.

ACRI VIOLATIONS OF THE “ Y OUTH LAW [ ADMTHC ATION, PUNISHMENT AND METHODS OF TREATMENT)
— 1971 BY THE ISRAELl POLICE DN EAsST  JERUSALEM {2011  avallable o
et/ rehiefweb, int'sitesrelie foreh, int files resources Fall_Repart_ 1007 pdf,

B'TSELEM, snpra node 59; DCT - PALESTINE, supre note 44, at 4244,

Alongside these courts., and the Palestinian Authority conrts i e West Bauk, there is an infornsal and
mostly tribal Palestinian justice system, On this mformal system of law see Milhem and Salem, sipra
nofe 56, at 263-264.

For further details see EXCYCLOPEDIA OF THE ISRAFLI-PALESTINIAN CONFLICT, supra note 7, at 715-
T4,

O the Israshi-Palzstinian conflict in general see, £g., ENCYCLOPEDIA OF THE ISRAFLI-PALESTINIAN
CONFLICT, sipra tote T, BARUCH KIMMERLING, CLASH OF IDENTITIES: EXPLOBATIONS [N [SRAELL AND
PALESTINIAN S0CIETIES [Cohmmnbia University Press, New York and Chichester, 2008,

Mava ROSENFELD, CONFRONTING THE OCCURATION: WORE, EDRCATION, AND POLITIC AL ACTIVESM OF
PALESTINLAN FAMILIES IV A REFUGEE CamMP 8-9 (Stanford University Press, Stanfood, 2004, See alvo
i, At 33=42,
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Isracl’s “disengagement” from the Gaza Stnip in 2005 might have made these
characteristics less applicable to this territory, At the same time, despite its formal pullout from the
Gaza Stmip, Israel has retained significan: control over this termtory, including control over the
entrance of goods imto it; over export from it; over travel into and out of it (including travel to and
from the West Bank); over access to and from it by sea and air; and over fishing — the largest
mdustry there — which Isracl limits to three miles from the shore. This has led many to conclude
that the Isracli occupation of the Gaza Strip has not terminated.™ or at least that the cument legal
status of this termitory is unclear.® Additionally, Tsracli ammed forces have occasionally amrested
Gazan Palestinians (during the previously mentioned incursions). interrogated and tried them.®

I.6d). 2. The Tsraell low in force tn the OPT

As mentioned above, Isracl has operated two separate legal systems concwrrently i the OFT,
effectively dividing the population there along ethnic lines.™ On the one hand. the previously
mentioned military court system was established in 1967,” in which Palestinians in conflict with
the military orders are brought to trial.” Over the years, the Isracli military courts have been given
the authority to trv Palestinians for all sorts of offences — even those considered unrelated to

¥ Kathleen Cavanaugh, Tre Tereeli Mifitary Court Svsrem i the Wast Bonk and Gaza, 12 JOURNAL oF
CONFLICT & SECURITY LAW 197, 199 foctmote & ( 2007); Shane Darcy and John Reymolds, 4w Enduring
Oecaperfion The Shars of e Gaza Swedp fom e Parspecitve af Tntetnafiona! Lew:, 15 FOURNAL OF
CONFLICT AND SECURITY Law 211 (20100 Mustafa Mari, The feraeli Disenpaganrent from fre Girzn
Srvip: An End affohe Opciipation?, B YEARBOOE OF INTERNATIONAL HUMAMITARLAK LAW 356 [20035):
Nicholas Stephanopoulos, frael s Legal Chiigations fo Gaza affer the Priliowd, 31 YALE JOURNAL OF
INTERNATIONAL Law 524, 525527 (2004),
Susan Power, Fav, favasion, Ocoipation— A Probiem of Stams o the Gaza Stmp, 12 TRERITY COLLEGE
Law REVIEW 25 (2000 Sleany. supra note 57, at 7677,
TCT — PALESTINE ANT} SAVE THE CHILDREN — SWEDEN, supra note 32, at 63, 1 do not have datn on the
excact frequency of such arrests. These Garan Palestinians are fried i [araeli civil cowrts (as opposed to
the malitary courts i which lsrael tries West Bank Palestmians). Cavanaugh supea nobe 87, at 199; THC]
— PALESTINE, sapva node 32, at 5. Altematively, Gazan Palestimian can be held in admanistratyve
detention witlsout trial. Jifa notes 401-403.
™ Ben-Maftali, Gross and Michael, supra note 21, at 584; Ardi Imseis, O the Fourth Geneva Canvention
e thie Ovenpied Palestinian Territory. 44 HARVARD INTERMATIONAL LA'W JOURMAL &5, 106 {2003,

T Some have argoed that the military government of the OPT orignated in the experisnce of the military
mule over Palestinian citizens of Tsrael, which exasted uniil 1966, See, &g Colvey, supra note 34, af 39-
43

1?

Theie have ponetheless been wotable exceptions, when Palestinians froin tlee OFT were tried in [sraeh
civil courts. Cavanawgly, sigera note &7, at 199-200; HATIAR, supra node 21, af 234; CrimiC 450608 Afq
v, the State of Israel [2008] (Jemsalem Dist, Ct.)
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security (such as maffic violations).” These courts also retain jurisdiction over offenses committed
in territories under the Palestinian Authority’s control.™

Omn the other hand, Isracli settlers in the OPT have been extra-temitorially placed under
domestic Istacli law,™ and are tried in civil courts.™ Accordingly, whereas Palestinians in violation
of Israchi {mulitary) law are prosecuted by the Istacli military prosecution. Isracli settlers who
violate the {domestic) law are prosecuted by the State Attomey.”

Notwithstanding some similanties between these two legal systems — inclnding some miles
of procedure and evidence™ — their overall disparity is considerable,”™ resulting in Israclis being
aranted a substantially broader array of rights than Palestinians in the OPT.* Additionally. HROs,
Israeli military personnel, and others have reported poor standards of law enforcement on settlers
who harm Palestinizans,*

In 1989, a mulitarv court of appeals was established. which hears appeals agaimnst the
jndgments of the first instance military courts.” The Isracli High Court of Justice has been

T HAJIAR, supra note 21, at 255, Weill, supra note 26, at 405-106. According to information provided by
the Israch muliftary, more than a third of mdictments against Palestimans m the OFT between 2002-2008
were for traffic violations, five percent were for isder o atteigted nngdes, aind another five percent
were for other “classic™ criminal offences such as theft, robbery, and tradmg m stolen property, YESH
DV, saqar awote 26, af 42-44,

" ORDER Mo, 165 ] CONCERNIMNG SECURITY PROVESIONS (INTEGRATED VERSION ) (TUDEA AND SAMARTA )
(2009, available ar mpetwany o id il ST STORAGE files 5653 pdf. ars. 10(d)-100e); Wik
2001607 f5se v, The Milifary Frosecwter [2007] (M1l Ct, App. b MlC 3924/06 S wdf v, The Miliory
FProsecutor [2006] (Mil. Ct. App.). For discission see Weill, sapre note 26, at 407-409.

" Ben-Maftali, Gross and Michaehi, supra note 21, at 584; HANAR. swpra note 21, at 58-59; SHEHADEH,

supeg aepte 22 at 24-25; Raja Shehadeh, The Legishative Stagas of the Saraeli Milisary Qecuparion, i

THE LAW AND THE LAND 103 {Raja Shehadeh ed |, Palestiman Acndemic Society for the Study of

Titernational Affams, Jerusalem, 1993).

In principles the mulitary courts are authoresed to try Tsrael settlers, bt m prachics settlers are almeest

always tried iy the civil cousts. HATIAR swpre note 21, at 5, 38-59, 81, 255 AMMON STRASHNOV,

JUSTICE UNDER FIRE 39-40 { Yedioth Ahronoth, Tel Aviv, 1994} (Hebrew): ZERTAL AND ELDAR, 1y

note 23, at 372-373. See alve Zvi Hadae, The Military Cowrts, o MILITARY GOVERNMENT IN THE

TERRITORIES ADMINISTERED BY ISRAEL — 1967=-1280; THE LEGAL ASPECTS — VOLUME [ at 171, 194

iMew Shamgar ed., The Hebsew University, Jemsalem. 1982%: YESH DN, supee note 26, at 37-39,

STRASHMNOV, sipra note T, at 40=41,

Bemichow, supea note 26, at 300-304: HATTAR. sepre note 21 at 225,

Bemchon, supra note 26, at 306-308, 325; HAIJAR, supre note 21, at 4=5, 58-61, 30=81; Sondha Serty,

Comipararive Perspeciives on Speciolized Trials for Terroviss, 63 Mave Law REVIEW 131, 158-151

(20117,

See, eg, HANAR, sapro ieobe 21, at 58=61; ZERTAL AND ELDAR. suprp node 23, at 373, 38D,

¥ Seg ep. ENCYCLOPEDIA OF THE [SRAELI-PALES TINIAN CONFLICT, supwa note 7, af 1353; STRASHNOV,

suprn node T, at 40=41; YESH DM, A SEMBLAMNCE OF LAW: LAW ENFORCEMENT UPON ISRAELL

CIVILIANS I THE WEST BAME (2006), svallable af hitpyfarww vesli-din org/userfile s file/Repoits-

English'SemblanceafLawfullreportEng pdf. Noteathstanding this, and for reasons [ shall not speculnte

oal, the rate of police wvestigation files opened against Israeli settlers m the OFT is 22 percent higlver

than within Israel proper. Kadav Shoagai, The Ferfiline Rote in Judeg anid Somarie — 2 Times Higher

Miow e Best of the Cowmifry, HAARETZ (December 135, 2008) (Hebrew), oveifaffe o

hitp:ferwow haaretz co.ilhasite/spages 1046732 Tuml,

Bemchow, supra note 26, at 296; TESH DIN, svpre note 26, a1 37=38,
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anthonsed to review the military™s legislative and administrative activities in the OPT, but tends to
be deferential to the military's decisions.”

The military court judges are Israchi military officers, and they sit in three-judge or single-
jndge panels.* Until the early 2000s, two judges in the three-judge panels would have no legal
training whatsoever, but now all military judges are lawyers.* The prosecutors in these courts are
Isracli soldiers — either officers or not — with a Bachelor's degree in law.® Palestinian defendants
may avail themselves of Isracli or Palestiman defence attorneys:* the conrts are required by law to
appoint an attorney for defendants who are charged with an offence for which the maximum
semtence is 10 years or more, and who have not chosen an atorney for themselves (suhject to the
defendanis’ n:u:nm.fm.'[j-.Blal

Although the Palestinian defendants speak Arabic, proceedings are conducted in Hebrew,
Most mvestigation material, the indictments, the judgments. and akmost all case material — are also
in Hebrew. ™ The court employs interpreters during the hearings,™ but part of their function is also
to ensure the order and proper conduct of the proceedings. ™ The interpreters are Israeli soldiers,

¥ EvAL BENVENISTL THE INTERMATIONAL LAW OF OCCUPATION 120 (Prnceton Univessity Press,
Princetom, 2004); Cohen, swpra note 34, at 56-58, 62-63, 68-70; Aeyal M, Gross, Huwan Prepertions;
Ave Human Righis the Emperor s New Cladfies o the International Law of Ocenpation ™. | EEUROPEAY
JOURMAL OF INTERKATIONAL LAW 1 {2007 ); HANAR, seqpr note 21, a8 256-258; Guy Harpaz apd Yinval
Shany. Tle Jeraell Supreme Cowrt and e Facramentol Expeansion of the Scope of INgeveiion undey
Belligerent Occupation Low, 43 ISRAEL Law BREVIEW (forthcoming), argff ovailoble ar
hitp:Taw hggi.ae. il uplead Shauy Harpaz pdf;, Ardi Insseis, “MWoderwe ™ Dorie on Treal: Ceifeal
Refleciions on fie frraeli Supreme Cowrs idpement Concerning the Legaiity of the Ganeral Secririty
Sarvice feferragation Metfiods, 5 INTERNATIONAL JOURNAL OF HUMAN RIGHTS 71 (2000} Davm
KRETZMER, THE OCCUPATION OF JUSTICE; THE SUPREME COURT OF ISRAEL AND THE OCCUPIED
TERRITORIES (State University of New Yook Press, Albany NY, 20020 Setty, supra node 79, af 161
ZERTAL AWND ELDME. supra note 23, at 540-541
First instance cowt proceedings are heard by eiler sort of panels; appeals cowat heanngs ave gewerally
heard by a thres-judge panel, except for extersion-of-detention bearmgs {which a single padge hears),
Cases can be trawsferred from a single jodge to thiee judees and vice versa. The main difference
bebtween thess bwo panels is that a court sitmg as a smgle judpe camol imposs prison senfences of more
than 10 years. ORDER WO, 1651, sigwa oote 74, arts, 15, 17-19,
Bemchon, sypra note 26, at 305-306; YESH DN, siypra note 26, 8 30-31, A smgle-judge panel. however,
wiotld be a lawyer. In practice, the change ook place in 2001, bt culy i 2004 a8 was amchored na the
military legislation. &, See afso Eval Rozn, The Silent Revalufion m the Cowrts m the Ocenpied
Tervitonies, 48 HA-PRAKLIT [THE ATTORNEY] 58 { 2004) (Helbaew).
For further information on the military prosecivtors see HAITAR, supre note 21, ot 11, 9657, 118115,
222,254 YEsH DN, sipra niote 26, at 31-33.
ORDER NG, 14651, sapra note 74, arts, 74, 76, Several years ago, HRO Fesh Phm estimated the manber of
defence atiorneys regularly appearing before the military courts to be “a few dozen™, YESH DDV, sigwn
nofe 26, at 56, On defence attormeys" views of the oalitary couwrt systein see HAITAR sigva note 21, at
11, 22, 232
¥ ORDERNO. 1651, supra note 74, art. T7(a). Other provisions concerning defence attormevs can be foumd
id,, arts, 51, 52(f). 75, 77(b}=E5, On the appomntment of defence attormeys for minors see e tex
AC Oy tote 360,

¥ Fora discussion of this matter see YESH DIN, sipra note 26, at 15-18, 116, Defendants may sometimes
write their confession or statemmeit oy Arabac, upon the wbemogaton’ suggestion. &, at 116
: ORDER N0, 1651, supra note 74, art. 161

HaTrag, siprer wote 21, at 133, 135-137, Shdea L. Lipkin, Norrs and Efides Awmong Militar Coat
Jieterpreters: the Undgie Cose af the Jiedlen Court 81-86 (MMaster s theses, Department of Translatseay aaed
Interpreting Shsdies — Bar-Tlan University, Bamat=Gan Isracl, 20068 (Hebrew ) YESH DN, supre nate 26,
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mostly Druze,™ with no professional training in translation or law prior to their enlistment, and
whose training after the enlistment is often partial and unsystematic.*

A noteworthy characteristic of the Israeli military courts is their relatrvely quick
proceedings.* HRO Fesh Din conducted observations of detention hearings in the military courts
betwcen 2006 and 2007, and found the average length of heanngs to be three nunmtes and four
seconds for extension of detention for the purpose of inferrogation (prior to filing an indictment); a
minnte and 54 seconds for authonsing contimned remand until completion of trial; and three minntes
and 20 seconds for detention hearings conceming minors.” Full evidentiary trials — in which
witmesses give testimony, evidence is examined, and closing arguments are made — rarely take place
in the military couts. ™ possibly due to the prevalence of plea bargaining (although the exact plea
bargain rate is m dispute)”’

2, LITERATURE ANALYSIS

Let us now discuss the relanonship berween this study and the existing legal scholarship on two
topics: childhood and the OPT, Rather than merely providing & literature review, this section will
critically analyse the coverage of the existing literature in relation to this project,

2.0, This study in the conrexr af the existing legal lirerarure on childhood

The existing child-centred legal scholarship can be crudely divided into rwo (partly overlapping)
bodies of literatre. The first corpus of writing employs a rights-based approach to child-relared

at 147-148. For further disenssion of Druze interpreters” pesspectives and position see HAJIAR. sigra
note Z1, at 132-153
®  The Diuze are a religious community which emerged from Ialamdsm in the 11th century. In Israel. dhedr
natve tongue 15 Arabic, and they leamn Hebrew in elementary and high schiool. Kars M. FIRRD, THE
DRUZES IM THE JEWTSH STATE: A BRIEF HISTORY (Brill. Leiden_ 1999 YESH DI, sipen note 26 at 145,
Tnlike most Israch Arabs, Israeh Dimze are usnally consenpted. Lis Crgad, Tire Dsraeli drob Mmorrty
el e Exewpiion fFom Militery Sarvice, 19 HA-MISHPAT [THE LaW] 26 (2005) (Hebrew).
Lipkm, sipra note 91, at 63=72, 85-21; YESH DN, s nvote 26, at 146=147,
®  HAIAR, supre note 21, at 93,
YESH DB supeer note 26, af 13, 160, See also N0 LEGAL FRONTIERS, sapa ote 26, at 27-28,
For example, in 2010, of over 9,500 malitary court cases only 82 (0,86%) inclnded evidentiary trials,
B'Taelem, 13 Dee "1 Militery court partiolly acqgudts Palestinion dive fo forced confimsion (201 1),
aviilable af hitp:areror btselemorgtorure/ 20111213 hamidah_verdict, See also B TSELEM, No
MMOR MATTER: VIOLATION OF THE BIGHTS OF PALESTINIAN MINORS ARRESTED BY ISRAEL ON
SUSPICION OF STONE-THROWING §2-53, 55 {2011), availabie ar
hitp:forwow bselemeorg download 2001 107 o _indnor_matter_eng pdf HANAR, sigpra note 21, af 93
YESH DR, sipra note 26, at 1346,
¥ YESH DIN, supwa note 26, at 28_ 136-137. On plea bargains in the military court system and the reasons
fior thedr prevalence see alse B TSELEM, supra node 96, at 55-57; HATIAR, sepra note 21, at 3, 83, 215-
21%, 220=-226, 134, YESH DMK, supra notz 246, at 138-141
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issucs, including juvenile justice issues (in IsraclPalestine®™ and elsewhere™) and other legal
contexts relevant to this smdy (again, in Isracl/Palestine™ and elsewhere™"). This literanre is
committed to establishing, prescribing. and protecting children’s nghts, and is dominated by themes
such as children’s autonomy and participation nights, or the relationship between children’s nghts
and parental rights.'"™ The present study uses this extensive literature mainly as a source of
mformation on international and domestic child law.

The second body of writing can be cmdely classified as “socio-legal™ child-centred
scholarship. For the most part, this literature too is policy-oriented, bt legal policy issues are often
mare implicit and placed within broader sccial discissions. Thus, amoag ofeer things. this litferanire
examines children’s encounter with the law ﬂnmcmnpam:iwma.ﬂdhismrital'“ perspectives. and
explains the social ramifications of that encounter. Examples of predominant themes in this
scholarship are discnmination between different populations of children ( for example, on the basis

*®  Ser eg, Christina Clark, Jwvenile Jusice and Child Soldiers: Trends, Challenges, Dilemmas,

PROTECTNON OF CHILDEEN DURING ABMED CONFLICT: A MULTIDISCIPLINARY PERSPECTIVE 311
i Chardes W, Greenbanm et. al. ods., Infersenfin, Antwerp and Oxford, 20065 Philip Vesrmon and Adir
Waldman, Fhenr can clildren and adolescents be dermined separately from adwlts™: The cose of
Palestivian childven deprived of thelr Rberiy in Jsraall Military foifs and prizons, 4 INTERMATIONAL
JOURMAL OF CHILDREN 'S RIGHTS 147 (1396},

¥ Sae ep, CLAYTON A HARTIEN, YOUTH, CRIME, AND JUSTICE: A GLOBAL INQUIRY (Ruters University
Press, Piscatnway, 2008); INTERRATIONAL HANDROOR 08 JUVENDLE JUSTICE (Dooald 1. Shoemaker ed
Greeipwood Press, Westport CT. 19965 JUVENILE JUSTICE SYSTEMS: INTERNATIONAL PERSPECTIVES
iTohm Winterdyk ed.. Znd =d., Canadian Scholars” Press, Taronto, 2002) Charles Mayt, Little Girds
Lost: Can the Tnternaional Cowmirity Protect Child Soldies®, 29 UNIVERSITY OF La VERNE Law
REVIEW 219 (2008}

1M See, e.g. Tamar Morag. The Case Law Following the Rarficarion of the UN. Convention on the Righis
af the Child — 4 New Era?, 2T HA-MISHPAT [Law] 22 (2006} (Hebrew); Tomar Morag, The Efecs of the
Cortnilssion for Exmwiarion of the Basie Priveiples Conecervilng the Chtld v e L o tlee Dol
Case Low's Underlving Conceptions, 3 MISHPAHA BA-MISHPAT [FAMILY Iv LAW] 68 {20100 {Hebrew);
Sair, supra note 19,

" See, eg., CLAIRE BREEN, AGE DNSCRIMIFATION AND CHILDREN'S RIGHTS: ENSURING EQUALITY AND
ACENOWLEDGING DFFERENCE (Martaus Wighoff, Leiden, 2005); TrEVOR BUCK ET. AL,
INTERNATIONAL CHILD LAW (2nd =d., Rowtledge, Abmgdon and New York, 20117 JEMny KUPER,
INTERNATIONAL LAW CONCERNING CHILD CTVILTANS IN ARMED CONFLICT {Oxford University Press,
Oncford, 1597); REVISITING CHILDRER S REGHTS: 10 YEARS OF THE UN CONVENTION ON THE RIGHTS OF
THE CHILD (Dewdre Fottrell ed., Klower Law International, Loandon and Boston, 200005,

" Didier Reynert ef. al, 4 Review of Children s Rights Literatire Since the Adaption of the United
Madews Cowvendor on the RBighss of e Ohiid, 16 CHILDHOOD S18. 320-526 (200489 (reviewing
literature on the UN Cowvension on e Bights of tfe Childh,

% S eg. Barry Gobdson and John Muncie, Tewards o global ‘child fienaly” fuvenile justice?. 40

INTERNATIONAL JOURNAL OF LAW, CRIME AND JUSTICE 47 (2012); Jolm Muncie, The Punitive Tairs in

Jievenile Justice: Cultvres of Conrol and Rights Complianee in Western Evroge ad e D54, 8 Y 0UTH

JUSTICE 107 (20087 John hMuscie and Barry Goldsoa, States of Transirion. Comvergenee and Diversin

in fnternational Fouth Justice, in COMPARATIVE YOUTH JUSTICE: CRITICAL ISSUES 196 (John Muncie

annd Barry Goldaon eds., Sage. Los Angeles and London, 2006).

See, eg., M Ajzenstadt, Construciing Jirvensfe Delingrency: The Socio-Legal Conral of Young

OFenders fn Jeraal, 1920-J975, in CONSTRUCTING SOCIAL WORE PRACTICES 193 (Agja Jokiven, Kirsi

Juhila and Tara Pasa eds,, Ashgate Publishing, Hamgp=<hare, 19997, Mo Ajzenstadt, The Consfrucion

af fiverile Delinguerey u Light of the Defiririon of Normaaley ) 192218044 41 MEGAMOT 71 {2001}

(Hebrew); Margaret May, fnnocerce and experience; the evelufion of e concepr of hinvemile

dalitgaaney i fhe prid-riweteenil century, v YOUTHIUSTICE: CRITICAL REATHNGS 98 (John Muneie

al eds.. Sage, London and Thowsand Oaks CA. 2002} Satadm Sen, A Seperare Pasiolimenr: Soenile

Offenders in Colorial Tndia, 63 JOURNAL OF ASIAM STUTHES 81 (2004,
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of gender,'™ race,'™ and ethnicity™”), and the global children’s rights “industry™. " This study
draws upon the valuable insights of this literature,

Turist Annette Appell recently described both of these sub-groups of the existing literature

on child-related 1ssnes thus:

child-centered junisprudence has assumed a natural childhood, even while
calling for the law to apply [. ] with omance to children. [...] the child at the
center of this jurispredence is a developmental being m need of protection
and education during a legally-defined peniod of childhood. [...] This 15 not
to say that there 1s no critical [... ] literature about children and the law. [...]
However. [... m]ost of this very important [_.. ] work [ ] has not taken on,
in a systematic way, [...] questions about why and how the law creates and
defines childhood [ ..]. Instead. thus far child-centered jurisprudence. as vital
and important as it is, confines itself primarily to legalistic or ndividualizing
approaches to rights, agency, and representation.'™

In contrast, this study — m addition to not being policy-ornented — takes as its starting point

that the law. rather than simply regulating a “pre-cxisting” child. 15 heavily implicated in the
production of the category “child™ (as a few jurists have noted).""® This research thus adopts a
constructivist'! view of childhood, which, as sociologists Allison James, Chris Jenks, and Alan

Prout explain,

rejects any idea that childhood rests on some pregiven essential namire and
contends that notions of childhood, indeed the very tenm and concept ntself,
arc a way of looking, a category of thought, a representation. The idea of
childhood, in this view, came mto being throngh discourses that created their

105
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Ser, g, Bridgeman and Monk, swpre pote 3; Lomine Gelsthorpe and Anne Worrall, Sooking far
Tronble: A Recent Hisfory of Girls, Foung Wouren and Youth Justice, & YOUTH JUSTICE 2040 (2004,
Wura Taefl, The Syntlesis of dge and Geader: Interzectionalite, fmtematiora! Human Bights Lew ond
e Margivalization of the Girl-Child, 1 TINTERMATIONAL JOURNAL OF CHO DREN'S BRGHTS 3435 (2000,
See, eg., George 5. Bndges and Sara Steen, Racie! Disparifies i Officral Assesswents of Jivewile
Offendars Artvibarional Stargotypes ox Medlaning Meclasisns, 63 AMERICAN SOCTOLOGEC AL REVIEW
554 (1998); BARREY C. FELD, BAD KiDs: BACE AND THE TRANSFORMATION OF THE JUVENILE COUIRT
{Oxfiord University Dress, New York and Oucfiord, 1999).

See, e.g, Yael Hassin, Jivenile Delinguency v fsraed {948-1977; Patterny and Trends, 9 RESEARCH IN
LAW, DEVIANCE AND SOCTAL CONTROL 25 (Sfeven Spitzer and Amdrew T. Scull eds.. JAI Press,
Greemwich CT, 1983 ); YAEL Hassin, Marorine Jinvenile Delmauients m the State of Israel and the Social
Ragerion o Dhelr Delinguercy, 1T HEVREA U-REVARA (SOCIETY AND WELFARE) 283 (1997} (Hebrew):
Yael Hassin and Menachem Horovite, Juvemile and Adwlt Prabation in rael, in CRIME ANDCRIMIMAL
JUSTICE TH [SRAEL: ASSESSING THE KNOWLEDGE BASE TOWARDS THE TWENTY-FIRST CENTURY 315
(Fobert B Friedmann ed., State Unaversity of Mew Yook Press, Albay. [998)

Reynert ef, al,, sipra note 102, at 526-528 {reviewing hterature on te UN Comvesniran on the Rights of
fie Cleild).

Annette Ruth Appell, The Pre-Polifical Clald of Child-Centered Surispradence, 46 HoUsTON Law
REVIEW 703, 724-727 (2009).

Appzll, sppro note 109, at 704-715; Bridgeman and Monk, sipes nofe 3, at 4; MICHAEL KING AND
CHRETIHNE PIRER. HOW THE LaW THIMES ABOUT CHIEDREN 1, &3-21 (2ad ed., Ashgate, Aldershor,
1995],

“Constrictivisin’ gemerally denotes the position that any Enowledge of “realiny” i socially constructed.
LA BUCHANAN, A DICTIONARY OF CRITICAL THEORY 96 (Oxford Universaty Press. Oxtord and New
York, 20010)
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own objects. The plural [*childhoods'] is important here becanse it is also
leld that childhood can be constructed in diverse and shifting ways.'™

More broadly, this smdy 15 mfluenced by poststruciuralism — a loosely applied term
denoting a critical theoretical movement characterised by skepticism toward any form of
completeness of knowledge or understnding. Underlying poststructuralist thinking is the
assumption that no concept or thing is ever fully what it is thought to be.'*

The value of this non-essentialist'™* approach is that, rather than taking for pranted (and
thereby reproducing) domdnant, offen unequivocal. conceptions about the “tue” nature of the
subjects of our mquiry — law, childhood, or the Istach-Palestinian situation — 1t acknowledges, and
1s attentive to, the complexity, fhudity, and often self-<contradictory chamcter of these subjects,

It is worth clarifying that the flexible, vaned, socially constructed, nature of childhood does
not mean that the phsical charactenistics of those whom society classifies as “children™ are
nnimportant. On the contrary: children's (material) bodies are certainly among the factors that
determine the diverse possible constructions of childhood. Nonetheless, the nman body is in itself
socially constructed: for exanple, as childhood came to be thought of as distnet from adulthood, so
did children's bodies come to be conceptualised as different from adult ones.™

While Appell’s above description may apply to most existing child-centred legal literamre,
there 15 nevertheless somme valuable scholarly work on the legal construction and concepualisation
of childhood. These smdies. however, are scarce. mostly short, and/or rend 1o focns more on policy-
related issues than on broader theoretical questions.'® Furthermore, much of this literature holds
essentialist'’ (and developmentalist''®) conceptions of childhood, as criticised by Appell above '*

" JAMES, JENES AND PROUT, swpra note 2, at 139-140, See alro ARCHARD, stprv note 2, at 25-27;

Bridgeman and Mok, s note 3, at 3-4. The roots of this view are offen traced to PHILIPEE ARES,

CENTURIES OF CHILDHOOD [ Vintage Books, New York, 1962} Although net the first to approach

clildhood as s hiuman amtifact, Arbés i o many wayy codsidered the “fatlser’ of clildhood stadies due

i his radical assertion that childhood 15 an mrventon of modemity. JAMES. JENKS ANDF PROUT, st

node 2. atd, 2T

BUCHANAN, supra note 111, af 381,

" cmdely defined. essentialism is the belief that things lave distinet properties that are essential 1o them.

For example, some essentalist notons of gender assume sexoal differences to be essential differences

between men and wormen, BUCHANAN, supre note 111, af 154,

JAMES, JENES AND PROUT, sipra nofe 2, at 147, 130-151. See ofte ALLTSON JAMES AND ADRIAN JAMES,

KEY CONCEPTS IN CHILDHOOD STUDIES 39 (Sage, Los Angebes and London, 2008% Alan Prout and

Allizoay James. A Mew Paradigm for the Sociology of Childlood ™ Provenance, Promse and Problems,

in CONTEMPORARY ISSUES IN THE SOCIOLOGICAL STUDY OF CHILDHOOD 7, 25-26 { Allison James and

Alan Prout eds.. Routledge Falmer, Londea and Mew Yook, 1997

"% See, eg., Bridgeman and Monk, supra note 3, at 2-6; Julin Fionda, Lega! Concepts of Childhaod - An

Titodlivetion, fn LEGAL COMCERTS OF CHILDHOOD 3 (Tilia Fionda ed.. Hart Publishing, Oxford and

Portland, 2001); KUPER. s note 101, a4 10-13; Elizabeth 5, Scott, The Legn! Construction af

Chilefeood, i A CENTURY OF JUVENILE JUSTICE (Margaret K. Bosenlsenm ed., University of Clacaga

Prass, Chicago, 2002,

O essentialism sed sagpre note 114,

M Sep eg. Scoft, supra note 116, at 113-114 (~American [...] policymakers have no clear image of
adolescence, Generally they 1gnore this developmental stage, classifying adolescents legally esther as

113

115
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There are a few exceptional. more comprehensive, and non-cssentialist studies of law and
childhood. For example, Michacl King and Christine Piper’s How the Liw Thivks Abowr Children
has made a sigmificant contribution to legal scholarship, by presenting “the child™ as & legally
constcted semantic artifact, ™ However, this work not only benefits from, but is also limited by,
its theoretical framework: Teubner s {adaptation of Luhmann's) version of social systems theory.'*
Om the one hand, there is great ment in King and Piper’s constructivist onientation, which pays due
attention to legal disconrse, recognises that “truth™ and “reality”™ are discursively constmcted rather
than absolute, and rejects conventional cansal explanations.™ On the other hand, Teubner's
structuralist™ depiction of law as a relatively distinct and antonomous systeny; his denial of overlap
between the operation of psychological and social processes: and his under-playing of anything
outside social discourse (e.g., the material world and non-verbal practices)™ — misrepresent social
life, which 15 much more complex {and ambiguous) than he portrays it to be, This dissertation, as

115

part of its previously discussed postructuralist onentation, ' rejects structuralist views of this

Eﬂﬂ.uﬁ

Another noteworthy example is legal philosopher David Archard’s work on law and
childhood. Drawing on philosophical, historical, and other literature, Archard argues that childhood
15 a social constrict, examines the main charactenstic of the modem conception of childhood, and
provides an extensive and sophisticated theoretical discussion of children’s nghts and legal

stams. '

Following works such as Archard's, and in an attempt to further advance legal scholarship
on childhood, this stdy draws upon sociological ™ anthropological, ™ historical, ™ geographical™
and other'™ studies of childhood. Specific chapters of the dissertation make use of additional bodies
of literature: Chapter 3 deaws upon sociclogical and other writing on age;"™ Chapter 4 utilises

cliildren or s adults™). See aleo it at 118, For more oi developmentalist conceptioas of childlwod so
infra notes 467-471 and accompanying f=xt,

Sara text accoapaying note [0S,

KNG AND FIPER, supra note 110, at 1, 27, 6381,

L For their account of this theoretical framework see id., a1 24-37.

et 2324, 66

15 wgouctwralism® generally denotes the belief that luman creations are interrelated, and that these
interrelations constitate a larger “system” or “struchme”, BUCHANAN, sgrn e 111, at 452-354,
For a sympatletic discnssion of these aspects of Tenbner and Luhanains writing see KNG AND PIFER,
supeg et 110, at 25-30.

Sapra text accompanying note 113, See also sypra note 49,

1% O the alternative approach of this study in relation to each of these views see biffa notes 175-180 and
773 and accompanying text

ARCHARD, sidpre note 2,

See, g, sypra sources mentioned notes 1, 4, and 115,

12 See g ifio sousces mentioned notes 345, 629, and T12.

B See, eg., infra sources mentioned notes 741747 and 1003-1007,

B Sag g sipra sources mentioned note 48 and o sources mentioned notes 600 and 847,

2 gap g infia sources mentioned notes 467, 598, and 1038,

" See, eg.,infra sources mentionsd notes 434, 469, and 579

ns
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theoretical work on space,™ and on space and law; " and Chapter 5 uses trauma studies, ™ visual
" and writing on the relationship between traumsa, representation and kaw. ™ On the basis of
this cross-disciplinary and nmiti-thematic literature, this smdy endeavours to produce a rich analysis
of the multi-faceted issnes concerning law and childhood.

studies,

Existing child-centred legal scholarship has almost entirely overlooked the above important
themes — spatiality, representation (in its non-legal sense), traumsa, and even age."™ Consequently,
this scholarship currently holds a very partial conception of childhood. By explonng these themes
i depth, this study aims to broaden the scope of questions that can be asked, and frontiers that can
be explored, in relation 1o law and childhood.

Anather characteristic of the exisung child-centred legal (and “extra-legal™) literanure is is
tendency to equate, often unconsciously, childhood with children.' “Childhood™ is a broad
category that, beyond being socially apphed to individuals classified as “children™, also denotes
particular temporal and spatial boundaries. connotes behaviours or personality charactenstics,
evokes certain emotions and moral judgements, ™! and can be associated with certain modes of
social control." Even seemingly non-cssentialist works, such as Archard’s or King and Piper’s,
focws entirely on discourses conceming “children™ (rather than “childhood™ more broadly). This
study challenges this prevalent (and essentialist) equation of “childhood™ with “children™, by

143

explonng some circnmstances in which it is not “children™, but rather “adults"," or even the law

itself. " that are characterised as children

Finally. another contmbution the present study hopes to make to the existing literature lics
in its contextualised and empirically rich nature. The (scarce) theoretically informed scholarship on
the legal construction and concepmalisation of childhood acknowledges., in principle, thar childhood
15 constructed differendy in different contexts. and vet. this literamre fends o make broad

¥ See, eg., infra sources mentioned notes 605, T14, and 1024,

B e g bifro sousces mentioned notes 503 and 1044-1045.

Y4 See eg., infra sources mentioned notes 774775 and 912,

B See g hifio sousces mentioned notes 770, TT7. and TE3.

Y8 See, eg.,infra sources mentionsd notes 771, 781, and 758

¥ Seg eg.. ARCHARD. sipra note 2, at 8. 24. On the relative scholarly neglect of age. as compared with
other social categories, see infre note 602 and accompanying text, On the importance of these themes
s befer notes 430-433 and accompanyiig text (Tegardumg age): fffa notes 736-7 38 and acoompanying
text (regarding spatiality); and igfra notes 775-777 and accompanymg text (regardmg franma and
Tepresentafion).

M0 fag ep. Fionda, supea note 116, at 3 {*An identification of legal concepts of chifdhood can offer mamny
msights to our treatment of children™ (emphases added),

B For some discussion of the difference between “childhood™ and “children” see Daniel Thomss Cook,

Intradwcticer: Inferrogating Svmbolic Childhood, v SYMBOLIC CHILDHOOD 1, 2-4, 7 {Damel Thomas

Cook ed.. Peter Lang Publishing. Mew York and Oxfosd, 2002); JENES. sigure tuote 3, at 61,

See, eg., MICHEL FOUCAULT, MADNESS AND CIVILIZATION 139 (Routledge. Abingdon. 1989)

{“‘dladness is childlwood. Everyihing in the Retreat is organized so that the bsane are trassformed into

mumors, They are regarded as 'children who have an oversnmdance of strength and make wse of it7.7),

Drscussed fn JEMES, supeo wote 3, at 144-145,

Jrfia texl acooinprairying notes 266-570, 892-91 1,

Iefra text accompanying notes 554585,

1L
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generalisations about the way in which the law “thinks™ or “operates™. " In contrast. this study
refrains from such abstract generalisations, and mstead anchors any claims about law and childhood
in A specific context and in abundant empirical materials, ™

2.0, This study in the confext of the existing legal lirerature on the OFT

Like child-centred legal literature, legal scholarship on the OPT 15 extensive. However, it suffers
from at least three major limitations. First. legal literature on children in the OPT is scarce.'”
despite children’s great socio-political importance in this context. " The scarcity of legal literature
on children in the OPT is particularly salient as compared with the abundance of “extra-legal™
scholarship on this topic."* This gap of the legal literature has resulted in the topic of law and
children mn the OPT being examined almost entirely by HROs and the media. Socio-legal,
theoretically informed. studies of the legal construction or conceptualisation of childhood in the
OPT arc hence virally non-cxistent. Fraeli serder children have been particularhy disregarded: the
few existing legal studies of children i the OPT discuss only Palestinian children.

The lack of legal writing on Israeli settler children is symptomatic of a second limitation of
the existing legal literature: its neglect of Israeli settlers in the OPT, despite their major socio-
political role."™ While legal scholarship has addressed the legal ramifications of the Israeli
setflements in the OPT," and to a limited extent the settlers” legal status, " almost no attention has
been given to the settlers” encounter with the Istach legal system. This topic too has therefore been

W of Reynaret ot al, supra note 102, at 528 (characterising “children’s rights™ a5 a decontextalised

disconrse, which overlooks the social and Listorical disparity among child-related contexts).

For details of these empirical matenials see infra text accompanying nodes 201242

W Noteworthy examples include: Nadera Shalloub-Kevorkian, Crivas of War, Cultvre, and Children 's

Rights: The Case of Female Palestinion Defainess under feraeli Military: Ocouption, fn CHILDREN'S

RIGHTS AND TRADITIONAL WALUES 228 (Gillian Douglas and Leslie Seblba eds., Ashgate. Aldeishor.

1998); Philip Vesrman and Barbara Gross, Tmrplementation of the United Nations Convention on the

Righes of the Ohild in Drael, the Wesr Bank and Goze, 3 INTERNATIONAL JOARNAL OF CHILDREN'S

RIGHTS 296 (1995 ); Phalip Vesrman and Hepherhah Levine, Protectiimg Palestimion Intifada children;

Pageafied damonsiranions, child soldiers ar-elild maries?, 9 INTERNATIONAL JOURNAL OF CHILDREN'S

RIGHTS 71 {2001} Veenman and Waldmem, sipra note 98,

Sagrrer vote 19 and accompanying text.

W See, g Barber, supra note 19; COLLINS, supra note 19; Rebbie Duschinsky, Slquglverad frmocence;

il vietivs i politieal dizcowse duing the sacond Dirifads and Geza conflier, 21 SOCIAL SEMIOTICS

33 (20110 Saklman Elbedowr, David T. Bastien and Broce A, Center, Sdensiny Formarion i the Sladow

af Conflics: Projective Dravwings by Palestiniar and Ireeli Arab Children from the Wext Bank and
7er, 34 JOURMAL OF PEACE BESEARCH 217 {1997} Jolia Ewberloy. 4 Chiild is testifyine: Tesimony

amd the cultwral construction of childhood e o trans/nafiona! frame, 45 JOURNAL OF POSTODLONIAL

WRITIMG 378 (20080 Kuttab. supre note 19 Mark Robson, Tle Balfn Bomfer, 3 TOURMAL OF VISUAL

CULTURE 3 (2004 ); ROSEN, supra nofe 19 Graham Usher, Chifdren of Palestine, 32 RACE & CLASS ]

(19491 ), and fnfra sources mentioned nofes T84-TES,

Om settlers” socio=political mole see gewevally ZERTAL AND ELDAR, supra note 23,

¥ See e.p. Ben-Naftali, Groas and Michaeli sapra mote 21, at $79-392, 601-604.

2 Sep ep. Tobias Kelly, “Jurisdictional Paltrics ™ in the Otccapied West Bk Teevttory, Commurity, mid

Ecororic Dependency in the Formation of Lega! Subjects, 31 LAW & SOCTAL INQUIRY 39 (2004),
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left to be dealt with by HROs, which have focused on law enforcement on settlers who harm

Palestinians, " while leaving other important issues unexamined, “Extra-legal™ literature on Isracli

settler children in the OPT is scarce, noncomprehensive, and mostly in Hebrew, '

A third, substantial, limitation of the existing legal scholarship on the OPT is its focus on
intermational law, " and neglect of the immensely important Istacli law operating in the OPT."™ To
date, there has been no smudy (academic or other) of Tsraeli military court mlings, and there has been

very little writing on Israchi military legislation. Literature on the military legal system is generally

Y _ and mmch of this literature consists of outdated

158
L.

scarce — as several jurists have not
publications by Tsracli military personmne

Ome of the possible explanations for this state of affairs is the difficalry of accessing Israeli
military legislation and court mlings, and the difficulty of obtaining clear information about the
military legal system.'™ Among the few comprehensive HRO reports on the military legal system is
a report by Israch HRO Fesh Din from 2007, which remarks:

0 Sugwa note 81,

M fee, g BrianJ, Hall gt al., e Pevcholagioal fmpact of Impending Forced Settler Dizenpagenent i
Gz Traum o Postivaumatic Groawdll, 21 JOURKNAL OF TRAUMA STRESS 22 (2008, Hani Fubeida
Miro Michazl and David Makelberg, Kaleidarcope of Frammgs: The Case of “The Hills Youth ™, i
GATED COMMUNITIES 219 {Anwson Lelevi ed.. Neve, Tel Aviv, 2010) (Hebraw).

¥ See, o, Ben-Naftali, Gross and Michaeh, sigra note 21: Oma Ben-Naftali and Yuval Shany, Living i

Digwpdad: The Applicarion of Hiwan Rights n e Orewpled Terrifortes, 37 ISRAEL Law REVIEW 17

(2003 ); BENVENISTL supwiT note 83, at 203-248; Eval Benvenisti, The Appilicabilin: of Human Rights

Comvanitons fa farael and to the Ovenpled Terrifortes, 26 ISRAEL LAW REVIEW 24 {1992} Darcy and

Reymolds, s note 67; Gross, sipra note 33; Imsels, sypnm node 70; Man, sipea nofe 67; Power,

s note 68, Adan Roberts. Prolosged Milieary Occupotion: e Braeli-Oecupled Tavttortes siice

1965, 84 AMERKCAN JOURNAL OF INTERNATIONAL Law 44 (1990) Shany, swwa note 57,

ESpephanogoulos, supre note 67,

Om the importance of Israeli law in the OPFT see swpra notes 21-32 and accompanying fext,

¥ Benichou, supre note 26, at 204; HATIAR, supre node 21, af 8. 97 endoote 3. Ron Harria, Alexandre
{Sandy) Kedar, Prana Lahay and Assaf Likhovsky. fsreelf Lepe! History: Past and Presens, in THE
HiEToRY OF LAW IN A MULTICULTURAL SOCTETY: ISRAEL 191 7T-1967, at 1. 16 (Ruon Harris ef al eds
Ashgate, Darmonth, 20021 Weill, supro note 26, af 396 foomote 1,

1 Exapnples of publications written by mensbers. or former members. of the Iseaeli military legal syatem

are: MOSHE DRORL THE LEGISLATION IN THE JUDEA AND SAMARIA REGION (The Hebrew Uiniversaty,

Jemusalem, 197%) (Hebsew): Hadar, sipes note 76, [SRAEL. THE ‘INTIFADA® AND THE RULE OF Law

iDmad Yahav ed., Istacl Mimstry of Defense Pubhicotions, Tel Aviv, 1993) Mer Shamgar, Tire

Observance of Meternational Law in the Administered Tervitories, 17 [SRAEL YEARBOOE OF HUMAN

RIGHTS 262 (197 1); STRASHNOV, sigea e 76, More recent publications of this sort are: Bemchos,

supen note 26; Tevi Lekah and Amnir Draban, 4 Cowsdorion Rove of 00, 02 i Tsvaed: I the Law Disforred

ar & Oy The Staristics Distorved?, 5 DB U-DvariM 185 (2000) (Hebrew): Rozin, sigea note 83,

Noteworthy studies whose authors are not staff. or former staff of the Ismeli melitary legal system are:

Cavanangh, sigra note 67 HAAR super ode 21 Liplan, sagpeer eote 91 Weill, supea note 26, On the

limufations of this Inerature see infra text accompanying notes 147-170,

With regard to this latter isswe. several HROs have described a4 scately insufficient and bngrecise the

information the Israeh mulitary and polics have provided abous their ireatment of Pabestinan cluldren,

See, &g B'TSELEM. supra note 96, at 17, 19 footnote 63, 51-22, 55 footnote 165, 67 footnote 198; UN

COMMITTEE 0N THE BIGHTS OF THE CHILD, CONSIDERATIN OF REPCH TS SUBMITTED BY STATES PARTIES

UNDER ARTICLE & OF THE OFTIONAL PROTOOOL TO THE CORNVENTRON ON THE BIGHTS OF THE CHILD O

THE IWNVOLYEMENT OF CHILDREN [M ARMED CONFLICT — OONCLUDMMG OB SERVATIONS: [SRAEL af para_ 16

(20100, avasnble of httpsarerer2 ohchr crg'english bodies'cre/docs CRC-C-0PAC-ISR-C O] pif.
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ohservations of military court hearings, and on mterviews with the main players in the military
courts: (retired) Israch mlitary court judges, Isracli military prosecutors, defence attomeyvs
representing Palestinian defendants, former Palestinian defendants, and military court translators,
Notwithstanding Hajjar’s valnable insights inte the Istacli mlitary courts, the actual law to which
the military courts are subject is conspicuous m its near absence from her otherwise important

Although [Tsraeli] Security Legislation stipulates that sessions in Military
Courts are public, severe restrictions are imposed on those wishing to enter
the courts [...]. What is more, verdicts of the Military Courts are not
published. The de fiwero restnictions on the presence of the public in the
Military Courts, combined with the lack of publicity of their verdicts,
creates a legal system operating outside the public view and, therefore,
substantially lacking public scrutiny. [...] The number of [HRO] reports
issued to the public so far on the Military Conrts in the OT [i.e., Occupied
Temitonies) is [...] very small. [...] In the absence of research and regnlar,
comprehensive review (by academics, civil socicty or others) [...]. [t]he
Military Court system, the operations of which affect the lives of tens of
thousands of Palestinian suspects and defendants_ has [...] acted [...) under a
veil of darkness [.]. This report does not [...] smdy the content of the
Military Court judgments [...]."*

Two years carlier, in 2005, sociologist of law Lisa Hajjar published her book Coursing
Conflicr: The Iiraell Militoy Courr Svstem in the Wesr Bank and Gaza. Instead of examining
imostly imaccessible) Isracli mlitary legislation and court mlings, Hapar relied primarily on

study, as are the rulings produced by these courts. Indeed. Hajjar herself explains:

Although Israeli authorities have clammed that military orders [i.e., military
legislation]) were properly prommlgated and distmbuted in Hebrew and
Arabic, IDF [the Israch military] has never published a comprehensive
compendivm of orders in force in the termitories, Furthermore, assessing the
enforcement of this legislation has been difficult becanse of the scarcity of
publicly available information about mulings of the military courts. [...] Only
a small nnmber of military court decisions have been published [by the
military] in volumes entitled Select Judgments of the Military Couris in the
Administered Territortes.'®

The maccessibility of many military legal documents has had additional consequences:
among other things, it has made it difficult for defence attomeys to effectively fulfil their duty,"™

e
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YESH DN, supve note 26, at 14, 25-26 [emphasis m the ongmal}. See alwo 5o, at 32-88. Thos year
(20120 arrention to tee nulitary cowt sysiem has mereased following the release of Tarael documentary
The Lani i These Pares, which presents rare mterviews with former high-ranking members of the Israzh
mulitary legal sysrem
HAITAR, suprg note 21, at 59 (emphasis in the oniginal), On addibonal hordles Hagpar taced when tryang
o obtain perimission to interview Isvaelh oulitary officials see 0d, at 1617,
COo0E. HANEH AND EAY. supoa note 28, at 25; HAAR, supra ote 21, at 225; YESH D, supivo mode 26,
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and (as Chapter 3 will demonstrate) has led HROs to misinterpret Palestimans” status under Istacli
military law,'"®

Fortmately, after laborious efforts, Thave obtained updated versions of the relevant military
orders {i.e., legislation), as well as copies of hundreds of military conrt mlings concerning
Palestinian children. Detailed information on these sources and on how I obtained them will be
provided later in this chapter.'™ By bringing such important legal sources to light for the first time,
this study endeavours to substantially advance understanding of the important yet under-studied

Isracli military law,

The scarcity and insufficiency of academic wnting on Israch military law required me to
produce knowledge about this law almost ax wihilo. Isracli law schools (where Lacquired ny legal
education) do not teach courses on the Istali military law'™ — again, despite its great importance —
and nothing close to a textbook exists on this law. As part of this study, great efforts therefore had
to be put into exploring the fundamentals of Isracli military law, before delving into how this law
constmcts and conceptualises childhood.

This task has been all the more challenging since the mlitary legislation 15 prone to
changes."™ During the past few years, the military has repeatedly amended its legislation
concerning child offenders'® and these changes, while attesting to the importance and relevance of
this study, have required frequent revision of this dissertation

Another challenge to understanding the military law is its obscurity: as the next chapters
will demonstrate, there is consequential divergence between the military legislation and mulitary
court practice,” in addition to substantial confusion among HROs about the military law."™

Beyond its in-depth examination of the under-smdied military law, the contribution of this
study also lies in its theoretically-informed natre. As Hajjar has rightlv observed, “the texts
tackling the subject of the military cowts (and related themes) [demonstrate .. ] very line use of
critical social theory — or theory of any kind, for that matter.™™ Similarly to its use of cross-
disciplinary literanre on childhood, this smdy draws extensively on cross-disciplinary writing on

165 Tnfia text accompanying notes 483489, 499-300, $13-316, 521-531

1 efi text accompanying notes 201-243.

" The few elective courses which are defined as dealing with “military law™ focus entirely on the law
applicable to lsraeli soldiers in conrts-martial,

"™ For example, accordmg to HRO No Legal Frontiers, the military has amended its main piece of criminal
legislation — ORDER Mo, 378 CONCERNING SECURITY PROVISIONS (1967) — over 120 fimes sinee
enacting it. MO LEGAL FRONTIERS, sugw note 26, at 10

7 These amendments and their inplications will be discussed in depth in Chapters 2-4.

8 nfra text accompanying notes 440-460, 482-516, 621624 and accompanying fext. About the confosion
i the military legal system about its owa law see alvo HADAR, supra note 21, at 227,

¥ Iefi text accompanying notes 485-489, 499-500, $13-516, $21-531.

W HaAR, spra note 21, at 66 endnote 63
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IsraclPalestine,'™ in order to best understand this socio-political context. Thus, this research project
amms to contribute to the existing literature empirically and theoretically alike,

3. METHODOLOGY

After discussing the topic of this study — its framing, importance, and background — let us tum to
the research methodology and related matters. This section will describe the qualitative and
quantitative research methods, and the ways in which they have been informed by the theoretical
framework of this project; the sources analysed in this stedy, their charactenstics, how I obtained
them, and whar ethical principles guided the process of collecting them: and the implicanons of nry
identity as an Israch adult,

Fda), Methods

The methodology of this smdy can be broadly described as discourse analysis. Of the various
definitions ascribed to the term “discourse™, let us adopt cultural theonst Michel Foucault™s
definition of discourse as “the general domain of all statements, sometimes as an indmadnalizable
group of statements, and sometimes as a regulated practice that accounts for a munber of

statements”™, '’

For Foucault, knowledge is discursive and discourse is sanrated with power.*™ Discourse
analysis accordingly addresses questions of what Foucanlt termed “powerknowledge™."™ nsually
by conducting either or both of the following: (a) texmal analysis — focnsing on language. discourse
formation, and the possible effects of cermam disconrses: and (b) examination of non-texnal
practices — focusing on social technologies and institntional practices that produce discourse '™

T Seg g supra sources mentioned notes 19, 29 and infe sources mentioned notes 35

" MKHEL FOUCAULT, THE ARCHAEOLOGY OF KNOWLEDGE 80 {A.M. Sheridan Smith trans, Routledge,

Lomdon. 1972} Foucanlt defined disconrse in a puinber of diffesent ways throughowt his work, For

discusaion see, .., SARAMILLS, MICHEL FOUCAULT 53-66 (Rowtledge, London and Mew Yook, 2003),

See, e.g., MICHEL FOUCAULT, THE HISTORY OF SEXUALITY, VOLUME I: AN INTRODUCTION {Robert

Husley trans., Pengoin, Harmondsworth, 1978): MICHEL FOUCAULT. DISCIPLINE AND PUNESH! THE

BIRTH OF THE PRISON (2 ed.. Alan Sheridan trans,. Vindage Books. New York, 1995)

™ MICHEL FOUCAULT, POWERKNOWLEDGE: SELECTED INTERVIEWS AND OTHER WRITINGS, 1972-1977
(Colm Gordon ed., Harvester Press, Brighton, 19300 On the centrality of powerknowledge in
determuring what counts as childhood see Valerie Walkerdine, Safery amd Daugar. Childliood,
Senuiity, and Space af (e End of the Millanninm, in GOVERNING THE CHILD M THE NEW MOLLENNIUM
15, 20 (Kenneth Heltgvist aind Guoilla Dallberg eds., Boutledge, Hew York and London, 2000, Oa
powenknowledge as a central object of discourse amalysis see ROSE, st note 12, ar 144, 147,

e ROSE, s note 12, at 145=1446, 164=165,

173
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This study combines both these approaches: on the one hand, it examines “texts”™ — in the
broad sense of this term, including mostly written but also visual materials'™ — which the Isracli
legal system and its HRO critics have produced. By analvsing how these documents frame,
characterise, interpret, and also highlight or marginalise, child-related isswes (such as the nghts,
future, or suffering of the chald), this smdy aims to identify the kands of knowledge these texts
(rejproduce.”” My work process has been to read each document in its entirety, highlight
potentially relevant or important segments in it,"™ identify what it is silent about,'™ and later revisit
It a5 many times as necessary while stcmnng and wnirnng this dissertation

Addirionally, this shedy examines non-fexnal practices. For example, in Chapier 4, in
addirion to examining what various docuents “have to sav™ about separating child offenders from
adults, we will also discuss concrete changes concerning this separation in the physical world.

In addition to this qualitative discourse analysis, this study employs a quantitative method:
a sample of 155 military court cases concerning Palestinian children. This sample — further details
on which are provided below'™ — has enabled me to provide figures such as the conviction rate. the
rate of custodial sentences, or the average length of pnson sentences in the sampled cases,

3.4, Exhicol guidelines

Prior to collecting primary sources for this doctoral project, I filled out the LSE Rescarch Review
Questionnaire™™ — which sets out a series of questions researchers should consider when devising
and undertaking research — and carefully read the LSE Research Policy."™ These documents, while
primarily focusing on issues surromnding direct contact with research subjects (whom the present
study does not involve), nonetheless provided two nseful principles which I followed while
collecting my primary sources: (a) ensuring privacy and data protection: and (b) ensuring that karm
of distress to parties (individuals and commmumnities) directly affected by this study 15 minimdsed. The
process through which the primary sources were obtained will be detailed shortly. '

™0 id.. at 143 (describing visnality as a sort of discourse).
T oF id., at 156,

™ This is reminiscent of, but intentionally less procedure- and quantity-oriented than, grounded theory
methodology.

™ Throughout the next chapters, we will discuss not only what the primary sources “say”™, but also their
silences,

1 yfra text accompanying note 217,

B The questicikaire is available at

htp:/ w2 Ise.ac nk/mrranet researchAnd Development' ethics Guadance AndForms ResearchEthics (s
stvimsarre_Marclt01 Ldoe, 1 an happy to make the completed questiosaire available.

B The ethics policy is availahle at
hitpeferwow 2 lseac nkminranet/ researchAnd Development'ethics Guidance AqdForms Besearch_Ethics B
eview Policy FINAL pdf

B yfra text sccompanying notes 201-242,
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F.0c). The relationship berween theary and methodology

Sociologists of law Reza Banakar and Max Travers note that “theory and method are inextricably
inter-linked. Methods [...] are always used as part of a commitment to a theoretical perspective™, '
In this vem. a few words are in order about how the influence of poststructuralist thinking on this
study {as described above)'™® has informed the research methodology.

An important aspect of this theory-method relationship concems the question of whether
the texts we examine represent “the truth™. According to jurist Peter Goodrich, one of the impacts of
poststructuralism in the domain of legal theory has been

a penenic challenge to all modernist claims [._.] thar asserted certainty and
universaliry, absolute tth, or texmal determinacy. The notion that texts,
legal or other, were amenable to authoritative interpretation and. in the case
of law, application. by virme of the univocal and certain imcovering of their
meaning was anathema to [poststructuralist jurists ...

Since empiricism is often identified with an objectivist and structuralist discourse ™
marrving postsirucniralism with empirical methodology might at first seem paradoxical. However,
this project does not profess to “uncover the muth™ through its empirical materials, 1o CoNsmiCT an
“objective” account of socio-legal “reality”. What this smdy aims to provide is not “real” data, but a
rigorons, reflexive — and hopefully rich, nuanced, and innovative — interpretation of the materials at
hand (which were chosen according to criteria and constraints detailed below™*).

More specifically. the sample of all available cowt files concerning Palestinian minors from
the Samaria coun from the years 2008-2008 (see details bebow™), wiile aiming to facilitate a berter
contexualised discussion, does not profess 1o represent “reality™ any more than the texmal analysis
does. This is contrary to the tendency of some quantitative researchers, to reduce representativeness
to numbers and size — a reductive view of “representativencss”™ which has also pervaded some
disputes between the Istach mulitary legal system and its HRO cntics. For example, the Isracli
military dismissed a report by HRO Yesh Din whose findings were based on over 800 observations

™ Reza Banakar and Max Travers. Sivodieson and Laow, Soctolegy mnd Method, e THEORY ANDMETHOD
N S0CH-LEGAL RESEARCH ix aned 1, 1x-x, 4-5 {Reza Banakar and Max Travers eds,, Hart, Oxford and
Pariland OF, 2005

18 Supea mate 49

" Peter Goodricl Postwodern Justice, te LAW AND THE HUMANITIES: AN INTRODUCTEORN 188, 202
{Austin Sarat, Matthew Anderson and Catherine O, Frank eds . Combisdge University Press, Cambridge
aiwd Mew Yook, 2000). Goodrich refers specifically to deconstruction, but his argument 15 genarally
appheable to poststrechuralism.

¥ Trubek and Esser. supra note 50, at 12.

= Pefi text acoompanying notes 201-242. See alte supre 18I accompanying notes 12-14.

B mfra text sccompanying note 217,
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of military court hearings."™ by characterising these observations as “mot a statistically

representative sample™,'

A0d), The relationship berween primary and secondory sourees

Rather than treating collecting primary sources as a phase that needed to end before analysis
(including use of secondary sources) could start, this dissertation was produced by constantly
moving back and forth between primary and secondary sources, and expanding these two groups of
sonrces as necessary (further details are provided below).™ In this process, I have endeavoured to
balance two goals: on the one hand. to approach primary materials with fresh eves as much as
possible and suspend my preconceptions. This has required attentiveness to the details of these
materials, to the insights they may offer me,'™
matters I might have ignored or underplayed. On the other hand, I have also camied “conceptual

to findings which challenge my expectations, and to

baggage” from secondary sources, and it has inevitably informed my encounter(s) with the primary
matenials. Thuos, theoretical literature has not simply been “applied™ to empincal materials — as if
theory was a technology that required application; instead, the encounter between theory and
empirical materials has been contineally vsed to rethink theoretical writing on, and empirical
representations of, the relationship between law and childhood.

In this study, the distinction between “primary™ and “secondary™ sources 15 a distinction
between materials that are the object of our analysis. and other matenials whose chief fimction 15 to
aid that analysis. This distinction should not be understood as a distnction between facts and
concepis,'* since the “facts” of “real” world are inseparable from the conceptual framework which
renders these facts legible."™ Furthermore, the concepiual framework of this study deaws on

Primary sources just as much as it draws on secondary ones.

¥ YESH DI, supve note 26

"l The Spokesperson of the Israel Defence Forces, supra note 24, ot para. 1 5. See alse id,, ot paras. 14, 16-
18, In 19901, the mdlitary similarly described a report by HRO Amnesty Setarmational as based on
unrepresentative data, See HANAR, supro note 21, at 65,

Ci Michael Meyer, Berwvean thoory, seilod, and podities posttiosing of the apewoacies fo COA. Iy
METHODS OF CRITICAL DISCOURSE ANALYSIS 14, 18, 23-24, 27 {Ruth Wodak and Michael Meverads,
Lage. London and Thousand Oaks CA 2001 ).

Om the importance of such an approach in dizscoerse anabysis e ROSE, snpra note 12, ot 157, 161,
™ 0f Trubek and Esser. supre note 50, at 12 (discnssing legal sclwolarship which has questioned whetler
facts and theories could be distingudshed).

Om this point see alse ffra text accompanying note 271,

182
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F.0el. Frimary sources

3.(ed.1. Israch military legislation concerning Palestinian children

Prior to the Istach occupation, the law in the OPT was an amalgamation of remnants from the
Ottoman, British Mandate, and Jordanian (in the West Bank) or Egyptian (in the Gaza Stmip)
periods, as well as Islamic law.™ Since the inception of the Israeli occupation in 1967, the Israeli
military has issued thousands of orders in these teritories,””” which have amended and added to the
previously existing legislation there."™ These military orders, which Isracli authorities define as
primary Inzg:islnirjuznnn,“"'cl have extended military jurisdiction over very diverse facers of life in the
opT.*™

Although in principle, the nulitary legislation 15 not secret, there was no publicly available
compendinm of it when I devised this project. In 2008, three HROs jointly published a compilation
of Tsrachi military legislation,”™ but while reading military court rulings I realised this compilation
was significantly out=of-date. Istacli university law libraries. to which I also tomed, only hold few,
dispersed military orders.

In 2009, after being informed by a lawyer working for HRO DCT —Palestine that the
military prosecution had up-to-date versions of the military legislation on file, I contacted the
prosecution and received from them the updated version of the maim military order concerning child
offenders, ™

Public access to the military legislation has increased over the past few years: since 2008,
the military has gradually published most of its legislation online ™ Additionally, in 2010, the

™ Milhem and Salem, suprio note 56, at 257. Some of the legislation from these different periods has
remaingd i force in the OPT to date. fd.

" The Israeli military has issued more than 2,500 orders in the West Bank and more than 2,400 orders in

the Gaza Strap. Blilhein and Salem, sigrg note 26, The orders ssoed in the Gaza Strip were samilar to

the ones issned m the West Bank. Hadar, saprer note 76, at 171, This disseriation hence refers to the

West Bank arders.

Bemchon, sipra note 26, at 297; Cavanaugh, sgwa note 67, at 201 ; SHEHADEH, sipvn e 22, at 18523,

25

¥ IspAEL. THE “INTIFADA™ AND THE RULE OF LAW. supee note 138, at 23 (cited in SHEHADEH. sy noge
23, at 31}

™ HATIAR, supra note 21, at $9; Milhem and Salem, swpra note 56, at 266; SHEHADEEN, supra note 22 ai

23,35

THE PUBLIC COMMITTEE AGATNST TORTURE IN ISEAEL. MACHS0M WATCH AND THE PALESTINLAN

PRIBONER CLUE, COMPILATION OF SOURCES ON [SRAELI MILITARY LAW THAT RELATES TO THE OFT

(2008) {Hebrew and Arabic).

Irecerved this legislation from an authonzed member of the malitary prosecstion, and am bappy to make

available iy email cormespondensce with that person.

™ The legislation is available on the website of the military prosecution: herp:/orerw. law idfil487-
he/Patzar.aspx (last visited on May 25, 2012),
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military codified its criminal legislation, so that & single order included the abundant criminal

provisions in force, ™

Another source of information is the Isracli military archive, to which I tumed i 2010 in an
attempt to trace the historical ratiomale for the delincation of age categories i the mlitary
legislation (an issue discussed in Chapter 3°). I applied to the archive to read all potentially-
relevant internal military comespondence from the years 1966-1967. I was quickly granted access to
hundreds of documents. but unfortunately did not find i them any reference o the relevant military
legislation.

3.(e).2. Military cowrt decisions concerning Palestinian child defendanrs

3.(e).2.(a). The decisions and the process of obtaining them

Obtaining Israch civil court decisions (conceming Israclis) is relatively easy: notwithstanding some
exceptions, court decisions are available on a government website and on several commercial online
legal databases (the latter provide advanced search options). In contrast, military court decisions
{concerning Palestinians) have usually not been published, as described above™® — although there is
no formal legal reason not to publish them: they are not secret, and military court heanngs are
generally open to the public,

Here are details of five courses of action I have pursued to obtain such documents:

1} Im 2007, a year before starting this project, [ conducted a preliminary keyword-based search of
military court decisions through Israeli legal databases. in order to have some empirical basis
for a research proposal. This search only vielded 31 decisions. all by the Military Court of
Appeals. from the vears 2001-2006. These rulings contained details of 32 other court milings
ithe 31 corresponding first imstance military cowrt mlings and another Military Court of
Appeals mling). An acquaintance of mine, an Israeli jurist, connected me with the president of
the Courts-Martial, who assigned a soldier 1o find these 32 additional mlings for me. After

™ ORDER MO, 1651, supra note T4, According to the Military Attormey General this codification did noi
snbstanfially amend the exising orders, The Military Attomey General, Conrpletfon of The Ovder
Concarniig Sectrify Providfons (Tutegratod Varsfos) (November 19, 2009) (Hebrew)). avefable af
bt/ Swrwew Jaw 3 £11163-3820-he/ Patzar aspx pos=4. Beferences in this dissertabon are nsually made
to this code rather than fo the original onders.

Trfre text accompanying notes $61-466,

Sagera text acopanpanying notes 159-163,

Talso found several court-martial milings. For discussion of the cases wvoelving abasave soldiers which
this study examings see igfra text accompanying nades 232-239,
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3)

4)

several months, the soldier mformed me that most of these milings conld not be found. She sent
me the few which had been found ™ and most of these had missing pages. ™

Since 2008, the military court system has been sending the Israch legal database Neve copies of
(new) decisions of the Military Court of Appeals. However, first instance military court
decisions remain unpublished, as do military court mlings from previous years. In October
2010, I conducted a thorough keyword-based search™ of military court decisions throngh the
Nevo database, and found 614 decisions from the year 2000 onwards. Of these, 193 were
irelevant (¢.g., only mentioned adult defendants™ children). And of the remaining decisions,
“omly™" 318 were military court decisions, since the Neve database also includes coart-martial
decisions (concerning [sraeli soldiers) nnder the “military court decisions™ catepory (despite the
fundamental difference between the military conrts and the courts-martial).

Another source is the few, previously mentioned, ™" compilations of court mlings published by
the military. The main value of these compilations 15 their mclusion of earlier mlings. dating
back to the beginning of the occupation in 1967, On the downside, these mlings are small i
number (the 12 volumes published thus far contain 28 mlings identifiable as involving child
defendants), and the cntenia according to which the military selected (and sometimes edited)
them are unknown.

The documents obtained throngh the above procedures, while sufficient in number, were mosthy
decisions by the Military Court of Appeals — whose charactenistics likely differ from those of
most court cases.” " I therefore applied to the military court system, in late 2009, for access to
all military court decisions concerning Palestunian child “securiry™ offenders. Permission was
eranted in Febmary 2010, but I was required to provide derails of specific cases. First, [
provided details of 124 court decisions,™ which seemed most “promising” according to the
limited information in the cowrt decisions I alreadv had: after being told this was an
“unreasonable” amount, I shortened my list to 53 cases.™

iE
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1 am happy to make available my correspondence with the malitary on these documents

Mo explanation was given for the missing pages. bant any impression is that they stem froon inefficiency
of carelessness — especially given that 1 later found some of these court mimgs online with no messing
Pages.

The kevwords were the Hebrew equivalemts of “child™. “wowth®, “boywigud”, “mise®, “juvenile
delinquent™, “toddler”, “youngster”, “baby™, “tender adults™, “Order 1327 {the primary nulitary order
cotcering young offenders af the tie), and associated ternss (e.g, “childhood”, “claldren').

Sagra text accompanying note 161,

According to mformation published by the Taraeli military, abouwt 42 000 beaginges took place oy the firs
instancs military courts in 2006, The Spokesperson of the Isael Defence Farces, sapen note 24, af para,
14. In coipadison, only 267 appeals were lisadd by the Military Couwd of Appeals o tlsat yea. THE
MILITARY PROSECUTION, ANNUAL ACTIVITY REPORT — 2010, at 71 (2011) (Hebrew), available af
hitp:ferww . mag wdfilsip storageFILES T 96T, pudt.

These included &0 mlings awd 64 decisions i extension-of-detention heanngs.

These cases had besn heard between the years 1593-2009,
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During 2000, T visited the Ofer military court — one of two Isracli military courts
cumrently operating in the West Bank *" There, T read throngh several boxes of court files
which had been ordered for me (containing some of the 124 cases T had initially requested),
while being supervised by specially assigned soldiers. Time constraints and the limited access
to a photocopier prevented me from photocopying all the decisions, and I consequently focused
on 59 cases which seemed most useful *'*

The {first instance) decisions I obtamed from the Ofer mulitary court concern decisions which
were eventually appealed. In the summer of 2010, I gathered details of first instance court files
bevond appeal cases, by examining the previonsly mentioned sample of 155 conrt cases, This
sample comprises all available cases concerning Palestinian child defendants of the Salem first
instance military court (the other Isracli military court cmmrently operating in the West Bank,
alongside the Ofer courts) from the years 2008-2009,

I spent several days m the on-site “archive™ of the Salem court — a tiny portakabin in
which cases from the past two years are stored in a disorderly manner. There, T analysed all
court files labelled as conceming minors, and wrote down, in a form I had developed, their
main (mostly quantitative) details: the defendant’s age and gender; the charges; the sentence
(including prison, probation, fines, and other components); the dates of the different stages of
the legal process (amrest, charges, remand, verdict, sentence); and the length of the court files
(indictment and court decisions). As i the Ofer court, soldiers were appointed to supervise me,
but this time the provision was gradually relaxed. Some cases I found in my first visit there
were later missing. while a few additional {although not new) cases appeared in later visits™ " —
possibly due to the disorder of the cowrt “archive™.

3.(e).2.(b). Characteristics and methodological implications

A noteworthy characteristic of Istaeli military court decisions is their relative conciseness: in my

sample, verdicts were less than a page long on average, and the average length of sentencing

decisions was slightly more than a page (decisions of the Military Court of Appeals are usually

b b

i L]

17

The insnber and distribution of the wdlitary conrts has changed throughout the lsrseli occugpation, and in
recent years they mainly operate in tvo walitary bases in the West Bank: Ofer and Salew In addirion. as
extension of these courts, s1x additional courts operate m Iszacl, mostly dealing with extensions of
detention of Palestinians interrogated by the lsraels General Secwaty Service. For HROs® eritism of the
location of the mailitary courts inside Israel see YESH DN, sypro node 26, at 40-41; Pebtion HCT 195810
The Palessintan Privogars Office v. The leraell Defence Fovees Compngnder i v Region [2010] {Sup.
Ct.) (Hebrew), available af hitp:/fwww nnmannghes. org il articles/ o amy?e inapste 20z doc
Useful decisions were fegaided as decisions which et as many as possible of the three cniteria
detatled sipro text accompanying nodes 12-14. Deciding what counts as “nseful” 1= inevitably
snbjective.

Tdid mot gather mformation oo teese latter (additional) cases. bat due 1o thear small mansber 1 would moe
expect them to significantly affect my sample.

9



longer)."™® This short length might seem surprising, considering that these cases concem child
criminals, most of whom the courts sentenced to prison.”" Possible explanations for the shortness
of these decisions are the scant scholarly and public attention they nsnally receive, the lax legal
supervision of the military courts. ™™ and the rarity of full evidentiary trials,*!

Due to the relative shortness of malitary conrt decisions, many of the decisions I have
ohtained are too concise to nclhede any useful text, and are hence not analysed in the dissertation.
Many verdicts, for example, only bnefly presented the sentence components (prison sentence, fine,
probation sentence), with no snbstantive explanation of how the sentence was determined. Indeed,
without obraining hundreds of malitary court decisions, the overall rexmal marerial 1o be analysed
would not be sufficiently “rich™ **

Omir textual analysis understandably pays greater attention to longer (and “textually richer™)
court decisions,”™ Counterbalancing this emphasis on such texts are the broader court case sample,
and the general legal overview Chapter 2 provides,

3.(e).2.4c). Concluding reflection

My expeniences in the military courts — especially interacting with soldiers there — were fascinating.
For example. the soldiers often mistook me for an HRO worker, becanse academic researchers do
not normally visit these conrts

Several observations of hearings in the Ofer military conrts, which I conducted in 2009,
made me aware, for example, of the architecture of the courtrooms — mcluding the fact that they are
portakabins (although larger and berer equipped than the porakabin of the Salem military court
“archive™).

M3 This, in my experience as an Israeli lawver, is much shorter than comparable Tssaeli civil judgments,

althongh I do ned have exact figures. Ussally, the mdnivouo ameount of informiation contained in odbitary
court melings consists of the details 1 gathered m my sample (the sentence, the charges, etc. ),

B% O the rate of custodial senrences in military count cases conceming Palestinian children see igfia fex

ACCompanTying note 411,

Sigea text accomparying pated 83 and 160, See alve Syl text acoonpanying notes 405-406.

Sagr mote 96 ancd accompanying text.

= 0f ROSE. supra note 12, at 150 (stressing the importance of the richness of testtual detail, rather dean the
monber of texts analysed),

= This means that Military Court of Appeals decisions are analysed more extensively than first instance

nuiligary cowrt decisiois.

Tn this visit T was aceomparied by a IMCT — Palestine laarver whom I had previously contacted,

1Z]

40



3.(e).3. Israch civil legal documents

3.eh3.0a). Civil court decisions

Unlike Isracli civil statutes, civil conrt decisions conceming Israch children have proven difficult to
access. In 2009, T applied to the civil court system, requesting access to all cases concerning child
offenders residing in the OPT, from 1987 onwards. ™ In April 2010, the deputy manager of the civil
courts granted me access to such cases — excluding in camera hearmgs. This conditional permission
was virtually nseless, since Isracli civil youth court hearings concerming Isracli child offenders are
normally held behind closed doors ™

A lawyer i the civil conrt administration nonetheless advised me to request details of
specific cases (in line with the Isracli Freedom of Information Law), since access to them might be
granted more easily. T decided to focus on cases heard betwreen the years 2004-20035, when Isracli
demonstrations against Isracl’s “disengagement™ (pullout) from the Gaza Smp took place. As
advised, T applicd to the Isracli Ministry of Justice in July 2010, requesting the numbers and names
of all criminal court cases mvolving settler children from the years 2004-2005. In Angust 2010, the
Ministry of Justice provided me with details of 10 cases™ imvolving children who took part in
demonstrations against the “disengagement™ (this reply noted that some of those cases imvolved
several defendants). In March 2011, T applied to the president of the (civil) vouth courts, requesting
access to the 10 cases whose details 1 had received from the Ministry of Justice. Althongh 1
promised not to disclose the minors” details and offered to cover any related costs. my request was
refused.

The reply I received from the Ministry of Justice, containing the details of the 10 cases,
noted that the police had information on many other criminal cases concerning child opponents of
the “disengagement”, which had been dealt with by the Police Prosecution Unit (rather than the
State Prosecution). In August 2010, I requested from the police information on these additional
court cases. Their reply. which arrived rwo months later. inchided no information on the relevant
court cases, and instead referred only to police files (which are not open to the public). In April
2011, following my further inguiry, the police refused mry request to receive the details of the court
cases, on the grounds that finding these details would be too time-consuming

' 1987 was the beginning of the first fetifada {the popular Palestinian nprising in the OPT) — on which see
Shpia deste 27,

Irfra note 309 and accompanying text, Om some of the implications of the inaccessibality of c1vil youth
ot files see Morag 2000, sapea mote 100, at 74,

This reply detailed 11 cases, but the Minstry of Testice later clarified that there were in fact 10 cases.
My request did not mention the “disengagement™,
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As a result, this study docs not examine civil youth court cases (concerning Isracli
children). The few cases involving settler child offenders that are analysed were heard by conrts
other than the youth court,

More generally, the civil court mlings examined in this stedy can be divided into two
groups: (a) Supreme Court rulings concerning Isracli or Palestinian children in the OPT; and
(b} civil court cases concerming Palestiman child offenders (mostly children residing in East
Terusalem, who are subject to domestic Isracli law™™). All of these rulings were obtained through
Isracli online legal databases,

3.(e).3.(b). Transcripts of parliamentary commitiee meetings

The Isracli parliament (the Kwnesser) operates 12 penmanent commuttees, such as the Foreign Affairs
and National Security Commuttes, and the Constitution, Statute and Law Committee, There are
additional. special, parliamentary commuttees — including the Child's Rights Commuttee, which was
established in 1991 following Isracl’s ratification of the LN Convenrion on the Rights of the
Child "™ These various committees hold meetings to discuss issnes under their mandate, upon the
request of their MP members, and experts and interested people are wsnally invited to participate in
these meetings

Some parliamentary committes transcipts provide a record of lawmakers® (and others’)
deliberations about children — including Isracli settler children evicted from the Gaza Strip. and toa
lesser degree. Palestinian children. The previously discussed impossibility of using most Israeli
court decisions concerning Israeli settler children renders these materials especially valuable to our
analysis. In 2010, through the Parliament’s website, I obtained the wanscripts of all potentially
relevant parliamentary committee meetings from 2004 {a year before the “disengagement™) to
20107

3e)4. Cowt decisions concerning [sraeli soldiers who abused Palestinian children

In Chapter 5, T will discuss the abuse of Palestinian children by Israch soldiers. As explained
earlier, many of the court decisions I obtained through the online database Neve are court-martial

™ For further details on the law applicable to these children see fnfry fext accompanymg notes 300-338,
See alse sipra text acconpanytig notes &1-62,
ﬁ For discussion of Isreel’s stance on this conventon see pyfra text sccompamying notes 1147-1162

These compiise relevant transcripis of three compriftess: (a) the Chuld's Rights Coumeirtes; (b) the
Copsiffufion, Stafle and Law Comnriittee; and (c) the subsidiary (and teuposary) Commifies on fe
State Compiraller's Repart on the Dizengagement,
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cases (conceming Isracli soldier defendants), and six of these cases concern charges of physically or
verbally abusing Palestinian children. The scarcity of such court cases may have to do with what
HRE.Os have described as the Israeli military”s dismissal of almost all Palestinian complaints against
FEH

soldiers™ — an issue discussed in Chapter 5

Unlike most soldiers, whom the military mterrogates and courts-martial try, Border Police
soldiers are interrogated by the police and tried by civil courts. ™ Indeed, T obtained six additional
{civil) court cases. involving Border Police soldiers who abused Palestinian children. ™

Appeals were made to higher civil courts in some of these 12 cases, and I obtained the
mlings of these igher courts throngh commercial online legal databases,

In some of these 12 cases. the abuse occurred during the children’s arrest or transfer to
detention, and these cases hence fall well within the research framework: in other cases, the abused
children were not formally in the soldiers” custody, but dee to the overall scarcity of similar cases
these cases too will be discussed i Chapter 5.

Unlike the military court cases cxammed m this dissertation, these cases are casily
accessible, and some of them are relatively well known.™ It is also noteworthy that a few
textbooks™™ and articles™” have been published about the military law applicable to Israel soldiers
{in contrast to the scarce literature on the Israch military law applicable to Palestinians in the OPT);
nonctheless, this is the first sacio-legal stady of this body of law,

B According to HRO Fesh Din, 96% of the complaints made to the military low enforcement bodies abost
soldiers’ offences against Palestinians are dismissed without the suspected soldiers being indicted YESH
iy, ALLEGED INVESTIGATION: THE FAILURE OF INVESTIGATIONS INTO OFFEMCES COMMITTED BY [DF
SOLDMERS AGAINST PATESTIMIANS (2011) avaifoble af hitpfyvesl-din oreusesfile s file/Bepots-
English/ Alleged®e20Trvestigation®a 20%5BEnglish®:5D pdf (based on 192 discrete complaimts
mionitored by Fesh Din, as well as 67 additional malifary investigation files from recet years).

The Israeh Border Police consist of soldiers who carmy ont their military servics there, as well as emvil
police officers. For further information on fee Booder Police see ENCYCLOPEDLA OF THE [SRAELY-
PALESTINIAN CONFLICT, supra note 7, at 202-203,

™ Five of these cases (which I found through commercial legal databases) involve criminal trials of such
soldiers, and the remainmg mling (which I found through the website of Tsraeh HRO Samoked)
concerns & civil clai against a soldier

The fact that these cases are well-known and easily accessible ey bave to de owith rwo faciors: (&)
Istazhi soldiers are rarely charged with abusing Palestonan children, so when such charges are pressed
they feisd o deaw public attention: (b} Unlidee military cowt heanngs of Palestirian children (which
receive Iittle public attention in Tsrael), and civil youth court hearings of Tsraedi sedtber children {which
are held behind closed doars), the hearings by these 12 cased wese beld in open coust, and sodnetinies
reached higher courts

5% THE CRIMINAL LAW OF THE IDF (Irena Fein et al eds.. Ministry of Defence Press, Tel Aviv. 2006}
(Hebrew); ODED MUDRIE., MILITARY JUSTICE {Mimstry of Defence Prass, Tel Aviv. 1993} {Hebrew],
Theie are numerons articles in Hebrew: for a recent article in BEuglish see Memmclsem Finkelstein, The
Jerevell Militery Lagal Syatent — Overvieiraf the Carrenr Sttuarion and o Glimpse fido the Furera, 52 ATR
FoRCE LaW REVIEW 137 (2062},

17
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3.(e).5. HRO publications conceming children in the OPT

My mamn sowrce for HROs™ relevant publications has been their websites, Most of the HRO
publications available online are from the past decade, and I have also found some additional
reports (not available online) through references in HRO or academic publications,**®

There are significant differences among the HROs whose publications I analyse, as regards
their agenda, resources and legal expertise. ™ For this reason, this dissertation does not treat HROs
as a single entity, and specifies the HROs relevant to each matter. References to HROs as a general
group are made cautiously, only when there are no known exceptions among HROs to the trend or
characteristic being discussed.

3.(e).6. Publications of Israch authorihes

Alongside the above matenials, this study analyvses vanous publications of Tsracli anthorities, These
mclude; (a) relevant Israch police regulations, which I obtained either from the police website or
from The Forael Policy Center — a political lobbyving and promotional orgamsation which defines
itself as “devoted to strengthening Israel’s character as a Jewish democracy™ ™™ I was referred to
this orgamsation by an Israch lawyer whom I contacted in Apnl 2011, and who had represented
Isracli settler child offenders (in non-youth court cases); (b) relevant Istach police publications —
available on the police website: (¢) publications and data of the Isracli Pnson Semice (IPS) —
obrained either from the IPS website, or from the [PS spokesperson: (d) regulations of the Military
Police Corps concerning Palestinian child detainees — obtained from their legal advisor.

For purposes of clarity. the following diagram sunmmarises the rypes of primary sources
used for this project™ (figures in parentheses indicate the number of files examined in each

category” )

% Examples of such reports are HUMAN RIGHTS WATCH. supre note 28; PHYSICIANS FoR. HUMAN RIGHTS —
ISRAEL, IN HOSTILE HANDS: PALESTINIAK PRISONERS AT MEGIDDO COMPOUND (2001 ) { Hebrew)

B 0f Aryeh Weir, Nor Al Humon Rights Groups ave Equel, NEW YORE TIMES (May 27, 1989), reprinted
in HEMEY J. STEINER AND PHILIP ALSTON, INTERNATIONAL HUMAN RIGHTS IN CONTEXT 945 (Clarendon
Press, Mew Yok, 20000,

"' The Isracli Policy Center, Abomt U5 (last wvisited: June 3, 2012), avoilable af

hitp:fmerkazmeding orgvwdex plyy/ours_staffy,

In sddifion to these sources, T consolted with a few affomeys o ascertain information unavailable

elsewhere: In 2009, T et with a DT — Palessiee lawyer and consulted with another lavoyer working for

the HREO:. Later. in Jamsary 2002, Tmet with an [sraeli aftomey whe lsad represented a Palestinian ¢hild

in a precedential malitary court case (mentoned infra note 218)
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Parliamentary HEO Publications
Counrt O R , of Tsraeh
Statutes decisions LrafEcrpls (147) awthorities
{21) ' (32)
Civil hilitary Civil Military
{18} (15} (32) (485)

141 Reflection an my personal position

It is common for scholars engaged in discourse analysis to cntically reflect on their personal
position.”** Yet personal position is much more ambiguous than these discussions often portray it to
be: Tam an Israch adult writing about childhood in the OPT, but what do these labels —*Tsrach™ and
“adult” — actually mean?

My Isracliness 15 flud and complex in several senses; first, Israeli society is highly
heterogeneons, and “Tsrach™ therefore does not entail particular views or charactenistics, Second, I
have resided outside Israel for neary four vears now, and the question arises of how much of the
Isracli currently resides m me. Third, T have “performed” my Isracliness m different ways m
different circnmstances, downplaying or emphasising certain biographical elements. And fourth, my
national identity is not under my sole control. For example, when I presented my doctoral work ina
conference in the UK, a question from the andience explicitly assumed that I was Palestinian **

From a practical standpoint. I have experienced my Israeliness as both a resource and a
challenge. As a resource, I believe it has helped me gain the trust of Tsraeli military staff and some
Israeli organisations, thereby allowing me to obtam valuable Israeli legal materials (which, despite
not being secret. might otherwise be more difficult to obtain). Additionally. my proficiency in
Hebrew and Israeli culmire has been cmcial for ranslating most of the primarny sources into English.
My Israeliness has also proven to be a rwofold challenge when presenting mry work to non-Israglis:
first. non-Israelis often lack socio-political backgronund information that many Ismaelis might take
for gramted, and second, some non-Israclis are more interested m the relevance of the [sraeli-
Palestinian case to more familiar contexis than in lsraelPalesting per se.

™ There is some overlap between the court ralings obtained through online databases and those obtained &
hard copy through other sources,

BOSE, sugoor note 12, ar 167-164,

A argued in Chaprer 3 with regard to age cafepories, assigning to people national categories influences
their constitrtion as national subjects, See ffre note 472 and accompammying text,
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My identity as an “adult™ is equally complex. In line with the constuctivist view of
childhood which this smdy adopts, I consider the essentialist “child™™adult™ distinction to be
misgnided (the fluidity of that distinction will be discussed in the dissertation™). Furthermore, even
if this distinction could be sustained, this stedy 15 not about “actual”™ children’s standpoints and
expeniences, but about the ways in which (mostly “adult”™) institutions and individnals construct and
conceptualise childhood ™ In this sense, this study is about adults no less than it is about

children.

In any casc. no rescarch can be “objective™ or “a-political™; every word used, any
methodology chosen, any theorerical framework emploved, imevitably entail certain normarive
choices and ramifications, even without an explicit or conscious normative agenda. [ have striven to
be reflective and explicit about my choices, and attentive to the empirical sources — while
recogmising that being fully reflective and attentive 15 an impossible ideal.

4, LIMITATIONS OF THIS STUDY

This research project has several noteworthy linutations, in terms of scope and methodology. First,
Palestinian girls, notwithstanding their active invobvement in the national struggle agamst the Isracli
occupation, ™™ receive relatively little attention in this study, since the vast majority of Palestinian
children in conflict with Isracli military law are bovs. In the 155 mulitary court cases T sampled, all
of the Palestinian child defendants were boys; HROs similarly estimate girls to constitnte a very
sunall percentage of Palestinian children in Israeli custody. ™ More broadly, according ro the Israeli
Prison service, in 2007, only 0.8 percemt of Palestinian “security prisoners™ were female ™
Notwithstanding the importance of this populaton, most Palestinian women and girls are affected
by the Israeli military crimdnal law not as offenders but as mothers. danghters, or wives of

Jifia text acooinpairying notes 2ET-6001, 811-212, QOE-909_ 955, 1038-1042.

ST text accompanying note 48,

O the difference between “childhood™ and “children” see sigpra notes 141-144 and accmgpadnyiing fext.
ENCYCLOFEDIA OF THE [SRAELI-PALESTINIAN CONFLICT, srpre wode 7, ot 624 Shalhoub-Kevorkian,
supin dete 147, at 235-241.

DI — PALESTINE, supre nofe 32, at 99 (estimatng girls 1o constimte 1,1% of Palestiman child
defendants in 2007, and 4% in 2008); DCI- PALESTINE, SUPPLEMENTARY RERORT ToO THE LN HUMAN
RiGHT: COMMITTEE 4-5 {20007, averilable al Lt anaray. dei-
pal org/english/doc press TOCPR201 00601, pdf {estimating girls to constitate 1 47% of Palestizan child
detapsees i 2008, and 10T in 200970 See alve N0 LEGAT FRONTIERS. supra note 26 at 19,

For discussion of this term see ffro text accompanying nofes 276279

THE OFFICE OF THE [SRAEL] PRISON SERVICE 'S SPORESPERSON, SECURITY PREONERS INCARCERATED IN
THE ISRAELI PRISON SERVICE & (2007} {Hebrew), availabie at
hitp:farwow aps. gov il NR rdonlyres Be9sDAG -1 D TE-44 | T-ABCC-
IDEGBAET1 DS iWbitchonmm_keb 2007 pdf Om Falestmian women prisoners see gemeraiiy Nahla
Abdo. Polestirian Women Political Prizovers oo S Jereneds Stere_ i THREAT: PALESTINIAN POLTTICAL
PREEONERS IN ISRAEL 57 (Abeer Baker and Anat Matar eds.. Plute Press, Mew Yok, 201 1) NasHF,
supa edte 26, at 93-94; Peteet, sypra nate 12, at 118-119; Shalhoub=-Kevorkian, supro note 147,
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defendants or prisoners.™ It is worth noting that, in contrast, a substantial mmmber of the Israeli
settler children who were detained against the backdrop of the “disengagement™ were girls, ™
will see in Chapter 3.** I shall not speculste about reasons for this disparity berween Palestinians

and Israch settlers. in the absence of sufficient information

A5 We

As a whole, this study alse discusses matters related to Israchi settler clhuldren less
extensively than issnes concerning Palestimian children, doe to two reasons explained earlier: first,
{civil) youth court proceedings concerning Isracli settler children cannot be analysed. since they
were held behind closed doors (unlike military conrt proceedings conceming  Palestinian
children);™ and second, the context in which this stedy examines the legal treatment of Israeli
semler children — namely, the "djsmgagﬂne_ut"‘m — is narrower than thar in which Palestinian
children’s encomnter with the law is discussed. Additionally, according to my primary sources,
Isracli settler children’s legal status has been more stable and clear-cut than that of their Palestimian
peers, with respect to 1ssues conceming their age and spatial separation; Chapters 3 and 4, which
deal with these 1ssues, therefore award greater attention to Palestinian children (an outline of the
dissertation chapters will be provided shortly). At the same time, Palestinian children far ontmmmber
Isracli settler children in the OPT,™ and their legal status differs significantly from that of Israeli
settler children (as will be explained in the dissertation, and especially in the next chapter);
addition, possibly due fo these differences between the two populations, HROs have been
significantly less preoccupied with Israchi settler children’s nghts than with Palestinian children’s

rights (some exceptions notwithstanding™), The asymmetry in this study between these two
populations could hence be viewed as representmg their actal socio-legal differences.

Another, methodological, limitation of this smdy is that the majority of its primary sources
— namely all of the court decisions, the stamitory law. transcripts of parlimmentary committes
meetings, some lsracli HRO publications, and publicanons by Israeli anthorities — are in Hebrew.
have invested much time and thought into translating these matenals in a way that wounld best

Oy the way oy wlkich Palestinda wonsen s lives aie defined by the presence or absence of men see Lotte
Buch, Derivative Presence; Loss ard Lives v Linbo in the West Bank, in THE ANTHROPOLOGY OF
ABSENCE: MATERIALIZATIONS OF TRANSCENDENCE AWD Loss 83, 03-94 (Mikkel Bille, Frada Hastiug
arvd Tim Flohr Serensen eds., Springer, New York and London, 20100

I do not ave precise figures, and camwd provide figuees about the cowrt cases concernimg Tsraeli
children sinee they wers held behind closed doors (aswill be explanred below), For reference to Tsmach
girls’ promitent role in the opposition fo the “disengagement™ from the Gaza Strip see YAIR SHELEG,
THE FOLITHCAL AND S0CIAL BAMFICATHNS OF EVACUATING SETTLEMENTS I JUDEA, SAMARIA, AND
THE GAZA STRIP — DISERGAGEMENT 2005 A5 A TEST CAsSE 60 (The Ismel Dremocracy Instyhte,
Jemusalem, 2007) (Hebrew).

Irfra text accompanrying notes 573-583,

Sar teXt aeoonpairying notes 235320,

O the reasons for choosing this confext see sapea text accompanying note 127,

3,767,126 Palestinians resided i the OPT b 2007, UNBEWA, supro note 31, at 9. About rwo million of
them were vmidar=1 E«vear-olds {supro note 15 and accompanying fext), In companson. the mmber of
Israeli sertler children in the OPT in that saime year was about 126,600, The Israeli Central Busean of
Statistics, suprn iwote 16, at 2.

See, e.2., s note 47 and accompanying text
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convey their wording and connotations, their style and register (inclnding. among other things,
grammar nustakes, vague or “mmddy” langeage, and “poor” word choices), and their sentiment,
And vet, the translated text in this dissertztion inevitably differs from the onginal

An additional methodological limitation concerns the way mn which this stedy uses some of
its primary matenals. Occasionally, these texts are used not only as objects of analysis, but also as
sonrces of “information™ about non-textual practices and phenomena. such as the conditions in
certain legal sites, or figures concerning child offenders in the OPT. For the sake of transparency
and cantion., when used in this manner, such sources of “information™ are preceded with phrases
such as “according 10", Whenever possible, this information will be comparad with my own
findings (e.g.. my sample of court files). Facmal claims whose empirical or methodological basis is
unclear will be described as “estimates™. It is particularly worth noting, in this context, that when I
visited the Ofer military courts, I saw that some of the things said during the heanngs were not
recorded in the transcripts; fior this and other reasons, this study analyses court transcnpts primanky
as indicating the udges” views, and draws on other sources when making arguments about the
actial court procedures. In this sense, this research project complements Lisa Hajjar's previously
mentioned ethnographic stdy of the military court system.”

5, TERMINOLOGY

Terms stmcture the way we sec and understand the world, and terminological disputes are
specifically integral to the Israeli-Palestinian conflict ™™ Hence. let us now discuss seven central

terms used in this dissertation. ™

Sfa). “Occupied Palestinian Territories™

HROs™ the International Court of Justice™ and some international law scholars™ use,
sometimes interchangeably. the terms “the occupied territories™ and “the Occupied Palestinian

B fee siipra note 161 and accompanying text
M Julie Peteet, Words as intarventions: Naming in the Palestine — Jrael conflict, 26 THRD WORLD
- ATARTERLY 153, 153-154, 157 (2003},

O other terindnological disputes by the leraeli-Palestinian coqflict see &4, at 155, 163-165.

" See, a8, DCT - PALESTINE. suprn niobe 26; SAVE THE CHILDREN — SWEDEN, ONE DAY TN PRISON — FEELS
LIEE & YEAR: PALESTINIAW CHILDREM TELL THER OWHN STORES (2003), seadlable ar
hitp:/sca savethechildren, se'Global ses MEN A/ Resources One¥a 2 0day¥a 2 0in¥a 20 Prison®a 20-
2p0Englishpdf, TN COMMITTEE ON THE BIGHTS oOF THE CHILD, CONCLUTHNG
OESERVATION S COMMENTS: ISRAEL (CRCAC 30 add. 195, 200z, vl ar
bt/ orwrer umhehr . chy'ths/doc.ns £ Symbol  CRC.C.1 5 .Add, 195 En?Opendocmment, Most Israch HROs
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Temtones™ (or OPT) to denote the West Bank and Gaza Strip. In Arabic, these temitones are

popularty named “Palestine”™ and “the Occupied Temitories™ ™

In contrast to the position of most of the international community, Israel governments have
contended that these termitories are not occupied (and therefore are not subject to the international
law of occupation). Isracl formally refers to these temtories as “admimstered™ (rather than
occupied), ™ and in Isracli public discourss, the most popular terms are “the termitories” and “Judea,
Samaria, and the Gaza Strip™® (the latter term will be discussed shortly).

Some academic critics of Isracl s policies in these territories have called for abandoning the
term “occupation”, for a different reason: this term. they argue, is misleading and imsufficiently
critical. For example, sociologist Yehuda Shenhav arpnes that the term “occupation” assmmnes
temporariness and clear geographical boundanes — neither of which the so-called Israeli
“pccupation” possesses. Israel has governed the supposedly “occupied” termitories for 45 vears ma
deeply institutionahised manner, many of its control mechanisms in these termtories have existed i
Isracl proper since long before 1967 (when the “occupation” supposedly started), and the
boundanes between Isracl and the purportedly “occoupied” temitones are somewhat ambignous,
concepually and practically.*®

International law scholars Oma Ben-Naftali, Aeyal Gross, and Keren Michacli have
suggested replacing the temm “occupation”™, in the Israchi-Palestimian context, with the neologism
“dennepation”, which incorporates the words “occupation”, “annexation”, and “deprivation”. "™ On
the other hand, social scientist Lev Greenberg suggests refermng to the so-called “occupation”™ as

prefer the former term (“Occupied Temmtorres™), presumably since ot does ml chamctense these

teqritories as Palestinian See, e g B TSELEM snpre node 96; YESH DNN. sugia pite 26,

LEGAL CONSEQUENCES OF THE CONSTRUCTHON OF A WALL N THE OCCUTIED PALESTINIAN TERRITORIES,

ADVISORY OREDNION (INT L CT. JUSTICE, JULY 9, 20047, 43 TLM 1009 [2004].

See, eg., Ben-Nattali, Gross and Michaell, supra note 21; Imsets, st note 70,

Peteet, siypra note 260, at 163,

For the Israeh position see Shamgar, s note 158, For discussion see Coben, supro mofe 34, at 2425,

38-39, 46 KRETZMER, sapa ivote B3, af 32-34,

Petest, syprg note 260, at 163,

"™ Yehuda Shenhav, Wy Nov “The Ocoapatten ', 31 TEOREYA U-VIKORET [THEORY & CRITIQUE] 5, 5-9
(2007 (Hebrew). For further discussion of the ambrguity of the geograpliical boundames of fee Laneli
“necupation” see Anelln Azoulay, Forerrd: Disciplmary and Undiscipimed Spaces, in HETEROTOPIA;
O OTHER SPACES 107, 127-128 (Resling, Tel Aviv, 2010 (Hebrew): Brenna Blandas, Plasticin amd
Posi-Coloniz! Recognition: “Chening, Knowing ond Being”. 22 LAW & CRITIQUE 227, 245247 (2011
Kelly. sigpra note 132, at 44 47, 49: Jolie Peteat Cosmogradifaninmg ard e Swbnverchve Space of
Profests, 37 JERUSALEM QUARTERLY 86, 87 (2009% Shenhav, supre note 268, See alro Meron
Beawvenists. v Favor of o Bisarional Selititer af thee CoxgTics. 20 bAMA"AM (2009} (Hebrea) {contending
that Israel has, in effect, annexed about 60 percent of the so-called “occupied™ territones. ).

™ (Oma Ben-Naftali, Aeval M. Gross and Keren Michaeli. Denmnepation: Ovenpation, Amiexation,
Deprivation — O the Legal! Svucire of e Overparion Sagime, 31 TEQRY A U-VIKORET [THEORY &

CRITIQUE] 15 (2007) {(Hebrew),
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“that which has no name”, contending that alternatives to the term “occupation™ tend to be co-opted
by dominant discourses and fail to convey the complexity of the Isracli-Palestinian situation.”™

While acknowledging the complexity of the Isracli-Palestinian situation (and exploring it
thronghont this dissertation), I do not share the above scholars” formalistic-legalistic conception of
“pccupation” &s a term which has a single, fixed meaming. Like all sigmifiers, “occupation™
mevitably means different things in different texts and contexts — and from a sociological
perspective, none of these meanings is any more “tme” than, or superior to, others, The meaning of
“occupation”, like that of any other word, 15 constituted and transformed by the ways m which it 1s
nsed. ™ In the last decades, across most public and professional discourses, the Israeli-Palestinian
case has arpuably become a paradigm for occupation (and especially for belliperent occupation).
Therefore, m order to heed the ways in which the West Bank and Gaza Strip operate, not only as
geopolitical places but also as socio-political sigmifiers, I would argne against ignoring their
prevalent association with “occupation”,

For a similar reason, I have chosen to refer to these temitorics as Palestiman. In practice,
these termtories are not entirely Palestinian — as evident from Istacl’s control over them., its alleged
ie facto annexation of most of them, and the presence of hundreds of thonsands of Tsraeli settlers in
them. However, the vast majority of the intemational commumity nonetheless conceptualises these
temitories as Palestiman and not Istach: omuting the adjective “Palestimian™ will veil this
predominant conception of these termitories. The term “the Occupied Palestiman Temitonies” (OPT)
15 therefore vsed in the dissertation.

Sy, “The West Bank™

Anather aspect of the dispute about how to name the OFT concems the termtory Which is commonly
termed — except by some Israehis — “the West Bank"”. Shortly after ocoupying this termtory in 1967,
Israel started referring to it by its biblical names of “Judea”™ and “Samaria™. According to several
scholars, these terms were aimed to “annex™ this termtory. discursively and concepmally. 1o Israel
and into the district of the “historical rights” of the Jewish nation.™ As part of this trend, the

M Lew Greenberg, "Uhwanted frelusion ! The Plight of Speech Against the Occipation, 2T TEORIYA U-
VIKORET [THEDRY & CRITIQUE] 187 (2005} (Hebrew),

Tl See generally 1. L. AUSTIN, HOW To Do THINGS WITH WoRDS {Clarendon Press. Oxford. 1962);
JACQUES DERRIDA, WRITING AND DIFFERERCE ( Alan Bass trans., Routledge, London, 1978F LUDWIG
WITTGENSTED., PHILOSOFHIC AL INVESTIGATIONS (revised 4th ed.. P W5, Hacker and Joachim Sclnlie
eds,. G.EM. Anscombe ot al trans., Blackwell, Chichester, 2009)

T HAJIAR. supra note 21, at $8; Peteet, supro note 260, at 158-159, 163; FERTAL AND ELDAR. supwa note
23, at 336, For further discussion of this terminolegical discord see ENCYCLOPEDIA OF THE [SRAELL-
PALESTINIAN CONFLICT, s note 7, at 797, 1287-1288
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official names of the two main Isracli military courts whose rulings I analyse are the Judea court
and the Samaria conrt

The term “the West Bank™ — undoubtedly much more widely accepted than “Judea and
Samana” — is used in this dissertation. The two above military courts will be referred to as the Ofer
and Salem courts (after the names of the military bases m which these courts reside). As I found in
my visits to these courts, even military persomnel generally refer to them as Ofer and Salem.
reserving the terms Judea and Samaria for official military docwments.

Jiel, “IDiveneageman”

As clanfied earlier, with regard to Israeli settler children, this study concentrates on the context of
Isracl’s pullout from the Gaza Strip in 2005.°™ In Isracli law’ ™ and public discourse, this pullout
has been termed “the disengagement™.

However, as also explamed earlier, due to the effective control Israc] retains over the Gaza
Strip, the question of whether the Istacli occupation of that territory has terminated is in dispute >
This means that the extent to which Isracl has indeed disengaged from the Gaza Stmip is unclear —
and scare quotes will hence be nsed around “disengagement”™ thronghout the dissertation.

Sed), “Security prisoners "

Another dispute concerns the term “security offences”. which generally denotes. according to the
regulations of the Israeli Prison Service (IPS). offences commirmed “against a security backdrop or
for nationalistic motives™ — although these regulations leave the classification of each individual
prisoner open to the discretion of the IPS ™™

In recent vears, berween a fifth and a half of the IPS prison population has been “security
prisoners” ™ According to information cbtained from the IPS, in 2006 about 94 percent of all

I S notes 7 and 63 and accompanying fext

™ See, eg.. THE DISENGAGEMENT PLAN IMPLEMENTATION LaW (200%5). avalable i Hebrew ar

bt/ www knesset gov il LawsDatalaw 19821982 pdf (with comections of typograplical ermors

crvailalile i Hebrew af litpowarar kesset pov il Lawa Thatalaar 19851985 pdf).

Sapra notes 67-69 and accompanying text

ISEAEL PRIBON SERVICE COMMISSION DRMMNANCE RO, 04.05060: THE DEFINITION OF SECURITY

PRISONER (2006), art, 1, Diffzrent Israzli statutory byws define “secunty offence” differsmtly, according

to their purposes. See, & g.. THE CRIMINAL PROCEDURE LAW { ENFORCEMENT AUTHORITIES — ARRESTS)

(1596], art, 35(b) (apphving the term “secunity offence™ to n oumber of specific offences, such as

meanbership of an illegal associatum, arns sales, and wmanthorised eatry indoe a olitary zone).

T See, eg. Ofer Zaltsberg, A Mapping of Dyoewarion About the Population of Palestinian Security
Prizoners Detoined in Israed 2 (Van Leer Institate, Jerosalem. 20063 (Hebrew), avadlnble ar
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“security prisoners” were Palestinian residents of the OPT, of which 98 percent had been tried by
the military courts.”™

In light of the extensive critical literature on the Istach “security discourse™*™ scare quotes
will be nsed aronnd “security prisoners” and similar terms thronghout the dissertation.

The Palestinians whom Israc] defines as “security pnisoners” generally reject this term. and
refer to themselves as “political pnsoners”. This term — “political prisoners™ — is only used in
Chapter 4. when discussing the question of whether Palestinian child prisoners should be held
separately from their adult counterparts (and even then, Israel™s naming of this population “'security
offenders™ i1s mentioned).

3.fe). The "IDF"/"TOF"

Smce this study analyses in depth the Israch milirary law relating to Palestinian children. the
question anises of how to refer to that military, Whereas most Israchis refer to it by its official name,
“the IDF™ (Isracli Defence Forces), ™ some critics of Tsracl, including some non-Isracli HROs, term
it “the IOF™ (Tsracli Occupation Forces). In this dissertation, except when these acronyms appear in
quoted texts, the phrase “Tsrach military™ will be nsed,

hutpeCorwrw vanleer.org il DataUploadedFiles Files'dbpolitical presoness pdf {sodnng daar acooading 1o
TIPS information, m 2006 abous a half of prisoners — 2,082 out of a popalation of 13,1 57 —were “secunty
prisoners’). Figures proveded to e by the office of the spokesperson of the [PS are shightly different,
snggesting that i 2006, there were 9,628 “secunty prizoners™ m the IPS facilities — abowt 47% of the
total 20,628 prisoner populatiod. The IPS has provided slightly diffegent fgmies on other oecasiom: jae
THE OFFICE OF THE ISRAELI PRISON SERVICE™S SPOKESPERSON, THE ISRAELI PRISON SERVICE — AN
IGENTITY CARD 3 (2008) (Hebrew), avaiiadie ot itp2iwww.ips. gov R doilyres 26008 T66-4 1 60-
4F AB-E9C0-1 SE4008EDC 10 Shabas_Td Heb 08, pdf THE OFFICE OF THE ISRAELI FRISON SERVICE'S
SPORESPERSON. ANMUAL REPORT - 2008, at 33 (2009) (Hebrew) avoilable o
hstp:/www, 1ps. gov L NR rdonlyres’5 1 EAC TOD=2 38 Dh=q0 0 7 =510 (=
CESaBCEF0ASA O Report_ 2008 Ips pdf,. THE OFFICE oF THE ISRAELLI PRISON SERVICE™S
SPOKESPERSON, snpra note 251, at 4=5, See alvo Mo Legal Fromters, Prisons in Isoel (ks visited:
Aupgust 4, 30110, ovailable af hrp nolegalfronters. org/en/ geveral-information/military-prisons,

™ Adalah, Palestinian Political Prizoners: The Nunmbers, 33 ADALAH'S NEWLETTER {2007}, avatlzble ar
hstp:/www, adalah.org newsletter'eng apr07 fard phys YESH DIN, svpre note 26, at 25,

™ See ag. Bomstein, supre note 39, at 107-108, 124; BARUCH KIMMERLING, THE INVENTION AND
DECLIME OF [SRAELINESS: STATE, S0CETY, AND THE MILITARY 208-228 (Uhnversity of Califorma Press,
Bedkley and London, 20010, JULLAWA OCHS. SECURITY AND SUSPICTONM: AN ETHMOGRAPHY OF
EVERYDAY LIFE M ISRAEL [ Undversity of Peonsilvania Press, 20100; THREAT: PALESTINIAN POLITICAL
PRISONERS T ISRAEL vii-ise 37-36 (Abeer Baker and Auat Matar eds, Phoo Press. Mew York, 201170
Weill, supr note 26, at 415, 417

= See, e, THE PALESTINIAN CENTRE FOR HidaN RIGHTS, CONFIEM THE KILL: [OF KILLINGS OF
CHILDREM DUREG THE AL AdEA INTIFADA (2006]. aviriinhle ot

bt/ www, pehrgaza.org files S&n Englsh/pdficonfirm_shedy 38.pdf
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i “Tsraeli-Palestinian ™

The phrase “the Isracli-Palestinian conflict™ will be nsed throwghout this dissertation. However, the
situation in Israel/Palestine is more complex than this convenient phrase suggests, n at least two
regards:** First, characterising the conflict as Istacli-Palestinian overlooks the fact that Israclis and
Palestinians are not mutually exclusive groups. About a fifth of Ismach citizens self-identify as
Palestinian (whereas Isracli Jews usually refer to them as “Isracli Arabs™*'); these Palestinian
citizens of Isracl reside m Isracl. rather than in the Palestinian temritories, Unformmately, T have
foumd no better altermatives to the commonly used phrase “Isracli-Palestinian conflict™. For
example, the phrase “Jewish-Palestnian conflict™ would be inaccurate. among other things becanse
abonut a half of Jews and most Palestinians live outside Israel/Palestine. Another alternative phrase,
“the Ziomst-Palestimian conflict”, obscures the existence of different, sometimes competing. strands
i both Zionism and Palestimian nationality, some of which strive against this conflict.

Second, the term “conflict™ itself s problematic; Isracli-Palestinian relations are often abont
disregard rather than conflict, and there are some (albeit few) mitiatives of bi-national cooperation
and dialogue, Notwithstanding these challenges, the term “Tsracli-Palestinian conflict”™ seems most
apt to describing the context in which this study examines law and childhood.

Tael. “Childiood

The situation in [sraelPalestine appears tobe a terminological minefield, with disputes surmounding
countless words. ™ Another word, whose often contested meaning is of particular importance to this
study, is “childhood™.

As explained earlier, this smdy employs a constructivist approach o childhood, which
acknowledges and examines the ways in which the categories of “child” and “childhood™ are socio-
legally constructed ™ These categories are riddled with various indeterminacies — including their
different age-based definitions, in different circumstances and by different instumtions or

L For additional discussion of the shorfcomings of the ferm “Tsraeli-Palestininn conflict” see HANAR,
s et 21 at 26, 28-29 32,

Om fhis ferminological 1ssue see Dam Babineattz, Orental Nestolgia: The Transformation of Hhe
Palestimdans et “Traeli Arabs "~ 4 TEORDA U-VIKORET [THEORY & CRITIUE] 141 (1993 (Hebwew)

{Enghish abstrac available A
hitp:Marwow vaileer org il Data UplosdedFiles Publications TV deng pdf). Ses aivo Peteat, sipr iuode
260, at 161

= On some of the political aspects of researcling the Israeli-Palestinian conflict see HAITAR. sipra note
21, at 7-8; WMASHIF, siprae note 26, at 2-3, 17, 19

Sarga text accompanying notes 111-112

a3



individuals."™ Although this constructivist study rejects the socially-dominant, essentialist, and
reductive desire to define childhood through age (as explained earlier’™ and in Chapter 3%, in my
empirical sources — Isracli legislation, international legislation, and HRO publications — the term
“children” generally designates under-18-vear-olds. In order to be attentive to these sources, this
term is used in the dissertation — provisionally and sceptically — in this meaning (unless mdicated
otherwise),

While terminological issues may seem more visible or explicit with regard to
Isracl/Palestine or childhood, the meaning of all words and phrases in this dissertation — and in any
text for that matter — is inevitably ambigwons and nnseable, As suggested earlier, rather than having
any “true” meaning. words are defined and redefined by the wavs and contexts in which they are
used. ™ Thus, several scholars’ description of childhood as a “hollow category™ or an “empty
signifier” — a term with no determinate essence, mscnbed with competing and temporary social
meanings™ — is equally applicable to any other term.

&, THE DISSERTATION OUTLINE

The next chapter will review the domestic Tsracli law applicable to Israchi settler children in the
OPT and the Israch military law applicable to Palestiman children in the OPT. and will bnefly
compare between these two legal systems. The chapter will thus provide the general legal
framework for this study, and serve as a reference point for the following chapters, which. in mm,
will delve into specific socio-legal aspects.

Chapter 3 will examine socio-legal issues concerning the age of [sraeli and Palestinian child
defendants. The chaprer will discuss the factors and conceptions that inform the law’s age-based
demarcation of childhood. and the implications of this densarcation in relation o both law and
childhood (in the OPT and generally).

Chapter 4 will focus on the way i which the law spatially demarcates childhood in the
OPT — by separating child offenders from their elders. Significant changes which have recently
taken place in the law applicable 1o Palestinians will be discnssed, as will the varions disconrses

B Sep, e Scott, supra note 116, at 118-127; Valentine, supre note 48, at 38; CHRISTINE WILKIE-STIRES,
THE QUTSIDE CHILD I AND OUT OF THE BoOE 7-8 {Roatledgs, London and Mew York, 2008), Wewall
investigate this isswe at length in Clapier 3.

Sapra notes 141-144 and accompanying text.

Jigfier potes 434-436 aivd acoompanying et

Iyfra text accompanrying note 271,

Alleq, sigwa mote 19, at 160; Tndés Dussel. Ohildfoeod and the Politics of Mewery in Argeniing, i
GOWVERNING THE CHILD IN THE NEW MILLENKIUM 193, 194 (Kenneth Heliqvist and Gumilla Dalilberg
eds., Foutledge. New York and London, 2001 ) KAREN SANCHEZ-EPPLER, DEPENDENT STATES: THE
CHILD'S PART N WINETEENTH-CENTURY AMERNCAN CULTURE xix (Unmiversity of Chicape Press,
Chicage and London, 2005),

184
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leading up to these changes. Also to be exammned are the legslation specially enacted concermning
Isracli children in the context of Isracl’s “disengagement™ from the Gaza Stmip, and the disconrses
surronmding this legislation

Chapter 5 will explore a central theme in legal and buman nghts disconrses conceming
children in the OPT; trauma. We will analyse how, in these discourses, child-related traumatic
events have been represented, verbally and visually. The socio-legal significance and implications
of these representations, symbolic and practical, will be discussed

Chapters 3-5 focus on different themes: age (Chapter 3), spatial separation (Chapter 4). and
the representation of tranma (Chapter 5). Additionally, these Chapters cover the different srages of
the legal process, with Chapter 3 focusing on the wial and especially the senfencing stage: Chaprer
4 examining, in addition to the conrtroom trial, issnes conceming detention and imprisonment; and
Chapter 5 cenfring on the arrest, inferrogation, and detention stages, All these chapters analyse,
throngh different lenses, the discourses and practices imvolving HROs, Istach courts (military and
civil), and Israch legislators, Interwoven thronghout these chapters are common tiemes, such as the
spatiotemporality of childhood, the boundanes of childhood, the constmiction of adulthood, and the

use of the child as a source of evidence

Chapter & will summanise the research findings, and discuss the above recurrent themes. ™
The implications and contmbution of this study will be explained i Light of its findings and
analysis, and directions will be suggested for further research

™ Teasing out recurrent themes is typical of discourse analysis, ROSE, supra note 12, at 155
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CHAFPTER 2

THE Law OF CHILDHOOD

1. INTRODUCTION

In addition to the general mformation provided in the previons chapter on Isracli law in the OPT,
the present chapter discusses specifically the Israchi criminal law relating to child offenders in the
OPT. thereby laying the basic legal foundations for the chapters to come.

Further information can be found in Appendices 3-4: Appendix 3 describes provisions in
Israeli law relating to child offenders which — due to their lesser relevance to the dissertation — are
not discussed in the present chapter. And Appendix 4 provides an overview of the pertinent
intermational law and of Ismael’s application of it (or lack thereof) in the OPT.

The task which this chapter and Appendices 3-4 endeavour to undertake is not trivial,
Relevant literature is scarce {as discussed in the previous chapter),™ and the pertinent law is
exceptionally complex. This complexity concems, among others, the fact that several legal
frameworks — often at odds with each other — simultaneously apply to the same imdividuals:™" the
fact that different ethnic groups in the same termtory are subject to different Israeli legal systems;
and the fact that Isracli military law (which applies to Palestinians in the OPT) 15 remarkably
inconsistent, vague, and prone to changes. ™

For purposes of clanty, many of these mtncacies will be dealt with m the following
chapters, while the present chapter offers arelatvely shmghtforward account of the stamtory law. "
To place the statmtory law within its relevant context, some cipinical and historical details will also
be provided.

For the sake of clarity and coherence. the following account of the Israeli lww{s) applicable
to children in the OPT is divided into three categories: {a) “the wial™: (b} “sentencing™. and (¢}

“putside the courtroom (arrest, mterrogation. detention. and incarceration)”.

Bl Supre text accompanying notes 139-163,

! The comciding of different legal frameworks is. in and by itself. not exclusive 1o the OPFT. See, e.2..
Boaventura de Sousa Santos, Zave: 4 Map of Misreading, Toweard g Pestwedern Canception of Law, 12
JOURNAL OF LAWY AND SOCTETY 279, 298 (1987 (*We live w a time of porons legality or of legal
porasity [...]. Our legal life 15 constituted by an mtersection of different legal orders, that s, by
dnterlegaling.”™) (emphasis in original). Hewever, the conflict bapween varions lepal frameworks in fee
OFT seems o be particnlarly manifest

B Of HAJIAR. supra note 21, at 225, 286 (arguing that these is a great deal of disparity in the sentences
which the Israeh military court system isswes for similar charges), These characteristics of Isteels malitary
law will be discussed throwglvout tee dissertation.

™ For examgple, we cannot delve into relevant iiternal police ordinances. See ACHL sugra note 61, at 3-4.
12-13, 1%
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2. THE DOMESTIC ISRAELI LAW APPLICABLE TO ISRAELI CHILD OFFENTIERS

In the 1920s and 1930s, the British Mandate government in Palestine enacted legislation which
marked a major change in social reaction to “juvenile delinquents™ in Palestine, ™ Among other
things. this legislation imtroduced the vouth court system to Palestine, and developed a wide amay of
regulations amming to rchabilitate not only voung offenders but also deserted and “wayward™
children (thus making Palestine the first termtory i the British Empire where a system of probation
was implemented) ™™ In 1947, the British Emergency Regulations were amended to provide that
military courts could act as juvenile courts.**” With the establishment of Isracl in 1948, all British
Mandate law — including the above laws — remmined in force. ™ The law concerning child offenders
has significantly ransformed since then,™ until reaching its current form.

Since Isracl applics its domestic law to Istach settlers m the OPT, Israch children in these
temmitories are granted a significantly more extensive amray of rights than ther Palestinian
counterparts (fo whom the military law applies). There are several statutes determining the legal
status of Israch child offenders, the main one being the Yowerh Lo, which has been amended several
times since its enactment in 1971, This pisce of legislation was thoroughly revised in 2008, 1o
expand the protection of child offenders’ rights, predominantly in line with international law
standards. Since this statute is very detailed, only its most relevant and central provisions will be
discussed in this chapter.™!

Before delving into the three categories mentioned above (“the tnal”, “sentencing”, and
“outside the courtroom”), a few general remarks are in order. The domestic law generally definesa
minor as anyone under the age of 18 vears. ™ Among other things, this law requires that mensures
concermning minors be executed in protection of thew digmiry, in consideration of their age and
manity level, and in giving due weight to their rehabilitation, care. and reintegrafion into

* The main statute was THE JUVENILE DELINQUENTS ORDINANCE. Earlier statutes did not exclhusively

concernt children and were far less exttesive. See pive Ajzenstadt 2001, supea note 104 Hassin and
Horovitz, supra node 107, at 323=324. Om chald legislation in Mamdate Palestine see olre ASSAF
LIKHOVSEL LAW AND IDENTITY IN MANDATE PALESTINE 84-105 (Undversity of Narth Carolises Press,
Chapel Hill, 2004),

Ajrenstadt 1999, supen note 104, af 196197 TAMBY BAZL FORSAKEN CHILDREN: THE BACKYARD OF
MANDATE TEL-AVTY 219-220 { Am Orved, Tel-Aviv, 2009% (Hebrew],

THE DEFENCE REGULATIONS (TIME OF EMERGENCY ) (1945} (a1, enacted: 1947), art, 335

THE GOVERMAMCE AND LAW ORGANISATION ORDIMANCE (1 948), art. 11, See olse infia note 370,

See also Ajzenstadt 1999, sypra note 104; Hassin 1983, supre note 107

THE Y OUTH LAW [ ADMUDICATION, PUNISHMENT, AND MODES OF TREATMENT) (1971, 14ih amendmeni
2008) (rereinafter; YOUTH LAWY, See alve Ank Bendar, The Mew Yonth Law: A Helping Hand for Mirar
Ciffenders, NRG (July 23 2008 (Hebpew. drvaaiialia af
httpararw nrg co.il online' 1/ ART 1763302 html

M The following will hence not be discussed: YOUTH LAW, suprer note 300, arts. Le. 20be). 31, Saib), 6.
Dalah=e), Fob)=(c), De=Fe, Falf), Ibla), Fd)(e). F=51 10, 13c, 18(c), 21=23, 25a-25h, 27=34a, 34d, 35-
37, 39-44a 46-49. However, soane of these amticles are discussed m Appendix 3, due to thewr lesser
relevance to this shwdy.

WOUTH LAWY, sigmra note 300, art.

-

EEEY
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society "™ The law further requires that dne weight be given to their wishes when reaching
decisions concerning them, and generally grants minors the right to express their opinion at
different stages of the criminal process (for example, before the court makes any decision).™™
Moreover, according to the law, the court mmst explain its decisions to minors in & manner suitable
to their age and maturity level, When making a decision which goes against the minor’s wishes, the

court is required to explain to the minor the reasons for this decision. ™

2a), The trial

Israeli minors are tried by specially trained judgesm in youth courts, ™ separately from adult
defendants, ™ and in camera, ™ Isracli settler children can also be tried by Isracli mumicipal courts
in the West Bank. which usually deal with municipal 1ssues pertaining to Israch settlements but are

anthorised to act as youth courts.”

The court mmst appoint an attormey for unrepresented minors before deciding on their
detention. and for nnrepresented minors agamst whom charges have been pressed, The court may

also appoint an attomey at its discretion, if it considers the minor’s best interests to require it.*"!

The court is authonsed to order the presence of the minor’s parent or guardian in the
courtroom at any time,” As regards the parents’ rights in the trial; they are entitled (unless the
court orders otherwise) to be present i the hearings: the court is required to hear their opimion
befiore making certamn decisions concerning the minor, including among others the determining of
the convicted muinor's reatment or punishment; parents may make any request o the court on

WK art. 1afa). See alzo id., ari la(b).

M, ants. 1b, 9b(b). 9fia), SHc)2). 13a, 17a-17h

™R arts 17a and 1bie) respectively, For exceptions to this provision see i, art. 17h,

Jd., art, 2(a). Thers are correnthy sight regular youth court judges. Israch Tustice Awthority, Yanth Courts
(last vissted: Jaly 12, 2011) (Hebiesar), avaliable ar http2delyonl court. gov. il ebraslnutbom. saoe hio.
YOUTH LAW, sier nobe 300, art. 3a). See alzo 5d,, ars, 5, 7. There are four central excephions to this
pulde: (a) repulan judges sif m Supreme Court hearings corceming auner defendants, (B) 18 year old
adalis who were musTs af the ime of the offence are med by youth courts; () minors charged with
traffee viclations can be tred by traffic coets, nmwder certabn circumstances and restrictions: and {d)
soldiers are tmed by courts-martial, See id.. arts, 3(a), Sala). 45b, and 45-45a respectively. Dmring
Israeli®s “disengagement” fom e Gaza Steig 2005, dwe 1o the large nwmber of Taraeli children defained
for offences coummitted in opposition to fhe " disenga gement”, sone of these children's cases were leard
by “adulf” {non-youth) courts, See THE CHILD'S RIGHTS COMMITTEE — THE 1 7TH KNESSET, TRANSCRIPT
Mo 32 (Jane 12, 2007) (Hebrew) {statemznts by the president of the larael: youth conrs).

YOUTH LAW, sy note 300, arts. 4, 8

I ant. 9.

THE LOCAL COUNCILS REGULATIONS (JUDEA AND SAMAREA) (1931, art, 138, Cited s Adnunl” 74303
Stalar Pipe Damages Lid v, Rozew (2004) (Jensalenn Soaall Claims Cr), art. 22, See also ORDER
WUMEBER. 1559 CONCERNING THE YOUTH LAW (20035}, art. 3 (anthonsing the Istaeh mamicipal cosrts in
tlee West Bank to try lsraeli settler children acoording to the Yol L),

1 yoUTH LAW. supra note 300, arts. 10£, 18,

M2 g, ant, 19(h),

]
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behalf of the minor. they may intermogate witnesses and make arguments on behalf of or alongside
the minor, and they must be given copies of the subpoena and the indictment.*"”

2. Senrencing

In 2007, minors constituted 8.57 percent of all those convicted in the domestic Tsracli legal

M When sentencing & minor, the court can pursue any of these courses of action: place the

sysiemL
minor m secure accommaodation (a rehabilitation facility which the minor is prevented from
leaving); order the minor to pay compensation to any injured person: order the minor or her/his
parents o guarantee (with or without providing a bond) that the minor will not reoffend. not convict
the minor at all and thereby avoid a criminal record: and’or convict the minor and impose a prison
sentence, a probation sentence, and'or a fine ** The many alternatives to prison ate facilitated by a

comprehensive system of diagnostic and rehabilitation services and facilities for voung offenders "'

Defendants under the age of 14 years at the time of their sentencing may not be sentenced

to prison at all ™"’

There are no set limits on sentence length for over-14-year-olds, but in general,
courts are required by law to sentence minors taking into consideration their age at the time of

committing the offence(s). '

20e). Outside the covurrroon farrest, intervogation, detention, and incarceration)

Ten percent of the suspects whom the Israch police interrogated m 2008 were minors, In eight
percent of the police files opened in that year the suspects were minors — most commeonly amrested
for property offences, ™™

5 I, ant. 19. For the specific decisions before whicl the court is required to hear the parent’s opinion see
i, art, 19(d) (referring to arts. 20, 20a, 24, 25a, 30, 31{d}. and 33},

14 THE ISRAELI POLICE AND CENTRAL BUREAU OF STATISTICS, OFFENDING 1999-2008. at § (2009)

(Hebrew), avaiiabie af hitp:ferww. che. gov il wwasstatistical crme0 5 h. pedf,

YOUTH LAWY, supra note 300, arts. 24-26. See also id, art. 38, See also ORDER 1651, sugea note T4, ait,

268 (authonsing the mmplementation in the OPT of sentences which domests Ismeh vouth courts impose

on [srasli setiler cldldren): ORDER 1539, supre node 310, an, 2 (anthorising Israeli welfare workers to

apply the provisions of the Yourlt Lo fo Iszacli children m the West Bank), THE YOUTH Law

(TREATMENT AND SUPERVISION) [ 19600 {among others, concerming the care and supervizion of chald

offenders who are not beonght to troal)

For a discussion of these services see, o.p. N0 LEGAL FRONTIERS, sapr node 26, at | 315

YoUTH LAW, supee note 300, art. 25(d). T 2006, tee deputy to the legal advisor o the Israali govedinsen

remarked that normally charges had not been pressed agamst Tevash settiers under the age of 14 vears,

THE CHILE 'S BIGHTS COMMITTEE 20608, sipra note 47,

YOUTH LAWY, sigmra note 300, art. 25(¢)

THE ISRAEL] POLICE AND CENTRAL BUREAU OF STATISTHCS, segwn note 314, at 3, 5. I 2008, property

offences were the clarges in 38 percent of police files concernuig minor suspects, and in 48 percent ofall

police files (1.2, thoss conceming sither adult or minor suspectsy, fd., at 3

R k)

114
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The law requires the police, as much as possible, to inform a parent, relative, or another
adult acquaintance of the minor before summoning the minor for intermogation as a suspect.™ The
interrogator is requirsd to explain to the minor, before the interrogation, her'his right to have an
adult parentrelative/acquaintance present, and also her'his right to legal counsel and
representation.™ The adult’s attendance is not required if considered potentially harmful to the
miner’s wellbeing, or with a few exceptions such as minors sccused of “security offences™ — but
even under these cirowmstances an adult should normally be contacted within six hours of the
minor’s arrival at the police station.™ The minor would usnally have the right to have this adult
present during the interrogation and, as much as possible, to consult with the adult prior to the

intﬁmgatim.m

The law requires that the interrogation itself be conducted according to several further
conditions, Minors may not be interrogated during the night, except under particular exceptions.’
Additionally, interrogations of Isracli minors are usnally audio-visually recorded (as are those of
adults), unless they are suspected of “security offences™*® The interrogation is usnally done by
specially trained youth interrogators.

A minor should only be detained if the purpose of the detention cannot be achieved in a
manner which is less restrictive of the minor’s liberty. When deciding whether to arrest a minor, the
police are required to take info account the minor’'s age, as well as the effect of the arrest on her/hus
wellbeing and development. *** Under-14-vear-olds nmst normally be brought before a judge within
12 hours after their arrest, or 24 hours when urgent interrogation 15 required. Older child detainees
are to be brought before a judge within 24 howrs from ther arrest, or 48 hours if necessary

interrogation is required. ™

M Y ouTH LAW, stipra note 300, art. 9f. The police should ascertain the minor's wishes as fo which aduli

slwould be miformed. {d., art. 9f{a).

Id., art. 9ia), If the minor has no athomey, the mterrogator shonld contact the Public Defender s Office

s that it conld see whether the misod is evtitbed 1o be repoeseited by e at this stage S an. Qb

Y fd, art. 9g(n). Another main exception i= snspicion that the adult took part m the offence and might

therefore obstruct the mvestigatioo. &,

Jd., art. 9gic). Howewver, the police mary imform am adult wikhun eight father tham six) honrs, 1if after six

hiouis tleere rewsaiis concern that tis action would either lacin the minor's wellbeing or obstiuet the

mvestigation, or if this action wonld substmtially harm nanonal secnnte. &, o, Seid)

Ta . art. 9. This article details elaborate istmetions sied restrictions on which [ canno? elaborate due 1o

space limitations.

Jaant, 9, Under paual circuimnstaces, minors under the age of 14 years may not be interrogated benween

Spoand Tany, and older minors may not be intesogated between 10pm and Tpan Jo, . arts, Sdia) and 95,

An Tsraeli court recently criticised the Israzh polics operating in the West Bank for illegnlly interrogating

a setiler minos during the night. Chapm Levinson, Cawrr Crineizes the Samaria and Jideq Podica!

Policemen Ilegally Arrested Minors, HAARETZ (Jammary 15, 2012} (Hebrew), ovaiable af

Lt ararar laaretz. co ilinewaTaw 1. 1617269,

* THE CRIMINAL PROCEDURE LAW (SUSPECTS INTERROGATION) (2002), arts. 4, 17,

¥ WOoUTH LAW. supwa note 300, arts, 1. 9F-95. See ofso ORDER 1559, snpra note 310, art. 2 (athosising
Israel youth mterrogators to implement the provisions of the Fowusl Love to Israeh ciuldren m the Wi
Bank.).

Y oUTH LAW. supra note 300, ant. 104,

g, art, 10e-10d.

Xl
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The law requires that minor detainees and prisoners be held separately from adults: either in
a special detention'pnison facility for minors, or in a scparate wing for minors in a general
facility.** Similarly, according to the law, minors detained in police stations for imterrogation must
be separated from adult suspects and detainees. ™ When deciding to place a minor in a detention
cell with other minors, the minor’s wellbeing mmst be taken into account, as well as other
considerations: the age difference between the minors, the type of charges agamst them, their
criminal record, their arrest history, and the likelibood of violence between the minors, ™ The minor
may be held alone if his'her best mterests or the wellbeing of other minor inmates require so —
provided that hisher opinion on this matter is heard **

There are notable exceptions 1o the general requirement to separate minors from adult
inmates. One exception concemns girls, who may be detained and imprisoned with a woman inmate
if the anthorised person in the facility considers 1t to be in the girl’s best interests, This measure 15
subject to the girl's consent, and must be approved by the court within 24 hours.”™ Another
exception 15 that 17-year-olds may be imprisoned with an adult inmate aged 18 to 20 years,
provided that this is pot considered harmful to the minor’s interests, and that the minors opinion is
heard. ™ Minor and adult inmates can also be held together for up to 24 hours, and in certain
circumstances up to 72 howrs, prior to court heanngs conceming the minor, or when a decision is

pending on whether to detain and/or press charges against the minor.*

The law generally stipulates that the detention conditions mmst be in keeping with the minor
detaines’s age and needs, and that the minor inmate”s wellbeing shonld be taken care of (including
the provision of education and leisure services).™ Additionally, according to the law a social
worker must usually see minor derainees within 24 howrs of their arrival at the Israeli Prison Service
fﬂ.’l:'ﬂit}r.“.

2.¢d). The pardoning af child opponents af the “disengagement”

Our discussion of Israeli criminal law's encounter with Israeli children focuses on the context of the
“disengagement” — Israel’s unilateral pullowt from the Gaza Sirip. As explained in the previons
chaprer. this context has been chosen due to empirical constraints (lack of access to court cases

¥ rd,, arts. 13(a), 34b(a).

Bl rd. art. 13(b). Minors may not be detained in a police station if there is a detention facility for minors
nearhy. Jd,

B, ast. 13bic).

P2 fd., art. 13a.

B rd. art. 13(b10.

Y5 rd,, art, 34b(b),

M rd. arts. 34bid)-34bie).

W rd. art. 13b(a), 34c.

Y8 rd,, art, 13(62),

6l



outside this context), but 15 also valwable due to its relative similanty to the circumstances
concerning Palestinian child offenders. ™

The present discussion would thus be incomplete withont mentioning that prior to the
completion of the “disengagement”, public calls started being made — mcluding i parliamentary
deliberations concerning settler children's eviction™ — to pardon those amested for violently
protesting against the “disengagement™. And mdeed, in 2009, the Israch president pardoned 52 such
defendants, most of whom — 48 — were mmors,**!

Shorthy afterwards, in early 2010, the Knesser (Isracli parliament) expanded the pardon, by
passing an unusual law which erased criminal records, terminated ongoing legal proceedings, and
nullified sentences of opponents of the “dsengagement”, excluding persons charged with severe
offences and those with a prior criminal record. ™ According to the Isracli police, this law applhied
to 1,483 of 2,367 opponents of the “disengagement™ to whom offences had been atmbuted; of these
1,483 eligible persons, 315 were minors when committing the offences.* The Israeli High Court of
Tustice recently rejected an appeal against this law,**

3. THE ISRAELI MILITARY LAW APPLICABLE TO PALESTINIAN CHILD OFFENDERS

Palestinian children are generally subject to Istachi mlitary law, including several specific
provisions concerming child offenders which the military enacted shonly atter the inception of the
occupation in 1967, These provisions relate mainky to the detention and sentencing of children. and
to the payment of fines and bonds for children **

More recently. in July 2009, the nulitary enacted several further provisions relatmg 1o vourh
offenders, most notably concerning the procedures of the newly-established walitary youth conts **

- Supra text accompanying nates 9=10,

1 THE CONSTITUTICN, LAW, AND STATUTE COMMITTEE — | 6TH EENESSET, TRANSCRIET NO. 579 (Amgust 28,
2005) (Hebrew) (calls by MF Yoel Edelstein and by setiler Miriam Goldfischer).

M Arik Bendsr, Peres Erased Criminogl Records for Opponents of the Disengogement. NRG (June 14,
2009}, vailafde ar hitp:/vrww.nrg oo alionhne’ 1/ ART 1/903/435 Timl (Hebrew)

2 THE LAW TO TERMINATE PROCEEDINGS AND ERASE RECORDS CONCERNING THE THSENGAGEMENT PLAN

(2010,

The State Arorney's reply to Appeal HCY 131 3/10 M v T Spanber of the Knetzer [2011] (Sup, Cr),

HCT 121310 Nir v, The Speaker of the Kresser [2012] (Sup. Ct.). See alsg Gilad Cirossman. “Pordon for

the Cppaments of the Dizengagement is Discrimingtion ™, WALLA NEWS (15.2 20100 {Hebrew), mvailalie

i hitp:inews walla. co b Pa="91 643497,

ORDER Mo, 131 CONCEENING THE ADIUITHCATION OF JUVENILE DELIRQUENTS (19675, . 1. Citheer

relevant regulations appear b Sefea notes 367 1114; in ORDER Mo S35 COMCERNTNG DANGEROUS

DRUGS (1975), arts, 2125 (prolibitmg the provision of drgs to mmers); and o ORDER Mo, 1160

COMCERNIRG THE KEEPING OF CLEANNESS (L 956]. art. 3 {requirig divvers o prevent miison passeigers

from throwing litter from vehscles),

¥ ORDER 1644 CONCERNING SECURITY PROVESIONS { TEMPORAL ORDER) { AMENDMENT MO, 109) (200%).
These provisions were defined as temgporary. and hiave been renewed annnally — most recently by ORDER
1676 CONCERNING SECURITY PROVISIONS {JUDEA AND SAMARIA} { AMENDMENT MO, 10) {2011}, It is

EE
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However, HROs have argued that, other than generally trying children separately from adults, the
military procedures for trying Palestinian children have not changed significantly™’ (contrary to
some Isracli statements™) — a point which will be further explored later in the dissertation.**

o), The trial

According to recent estimates by HRO DCT — Palessine, the Isracli ammed forces brings to trial
approximately 700 Palestimian children from the West Bank (excluding East Jerusalem) each
vear.”™ Palestinians under the age of 12 bear no cniminal responsibility™ " (like their Istaeli peers),
and therefore may not be tried by the military.*™ As noted above, older Palestinian children are tried
in military youth courts,” according to military legislation enacted in 2000 The stamtory
military law requires that youth court hearngs be held separately from those of adults “as much as

possible™ ™ except in extension-of-detention and bail heanings,”™ and with other notable

noteworthy that the wilitary youth comts started operating provisioaally in Juse 2009 — three noaths
before their operation was anchored in the malitary legislation, Hanan Greenberg, Mifitery Livhers
Jipile Cowry Pllad Progrem,  YNET NWEWS.  (June 90 20080, ovadlable of
httpe e ynetnews comdarticles 0, 7340, L-3 T2 5440, 00, ltml,

' ACRI HUMAN RIGHTS IN [SRAEL — 201 1 EEPORT 23-27 (2011) (Hebeew). averiladie ar hitp:acri a2 liss-
menage.commack/click Tu=34762 2 4e38bd2 2add08 66 5S8b6 &ad=ddc4dn 5309 8e=TobIb5963 3; B TSELEM,
srpra ieote 06, at 20, 2E-59, T0: DCT - Palestine, syprg sote 43 WO LEGAL FRONTIERS. seprer mote 26, at
51.

M Sep, e this response article by the spokesperson of the Israeli embassy in London: Avmir Ofiek, forael
daes ol wristrent deteived Polestinian children, THE GUARTMAN (Febrmuary 2. 2012), aveilable. ar
hurpearwrw guardian co uk'conunentisfree/ 201 2febvd 2 israel-nof-mistreat-palestinian-children  (“a
special juvenile court has been established [by Ismel] to grarantee professional eare for [Palestigan]
minods iy detention. The above and other measres lave succeeded in maling legal proceedings easier

M9 Bifo text accompanying notes §93-60%, 721-724, and 915-041

e DT — PALESTIME, 1IN THEIR O WORDS: A REPORT O THE SITUATION FACTNG PALESTINIAN CHILDEEN
DETAINED ¥ THE [SRAEL] MILITARY COURT 2WSTEM 3-4 (2001% awvailable of Iitpoiansanades-
pal.orgEnghsh/Doc Press TANTTARY 201 1 pdf (based on datn provided by the IPS and on OCT
estisates). HRO B Tielaw interviewed 50 Palestinian children wlwoan the Esraeli nulitary had amrested
betwesn Movember 2007 and Februsry 201 1; of these 30 chibdren, 35 had been detamed or mmprizoned,
14 had been released promptly affer therr mterrogation (13 of whom had no charpes filed aganest them),
and one had been hospitalised dos to a heart defect, B TSELEM. sipra note 96, af 24, 30-31,

B ORDER 1651, sigva note 74, aat. 191(a). This provision was origisally anchored not only in ORDER 132,
snpra wote 343 Pwhich uotil recently was the main order regarding juvendle delinguesey), but alse in
ORDER Mo, 225: RULES OF RESPONSIBILITY FOR QOFFENCE (1968}, art, 4

¥ ORDER 1651, sapra note T4, art. 191(6).

I, art. 138(2) According to INT —Palesiine, thers are shll some instances of Palestiman children and

adults browgelt to trial tometler. DCT — Palestine, supeo note 43

Previously, Palestinian chaldren and adults were tmed in the same malitary courts. For extensive

descunssion of this subject, see fuffa text aceompanying otes §23-524, 693-69%, and T21-724. Tn response

to HRO quaries, the Israel malitary anmoumesd that it had no information on the number of children tred

mb its courts, YESH DIN, supre node 26, at 156,

¥ ORDER 1651, sapro note T4, ants. 143, 140a).

¥ g, art, 138(h).
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exceptions.” The military vouth courts are first instance courts, presided over by military court
judges who have undergone “appropriate traming™® (the exact nature of this training is not
publicly known'™),

As of 2009, the military legislation authorises (bt does not require) military youth courts to
appoint defence attorneys for Palestinian minors, when the court considers it to be in the minor’s
best interests.*™ The court is required to assist unrepresented minors in examining wimesses* . —
although full evidentiary tmals (in which witnesses testify) rarcly take place in the military courts

(as explained in the previous chapter). ™

Military courts are authorised to order the presence of a parent or guardian in the
courtroom. The military law entitles parents to submit to the court requests on behalf of the minor,
and to examine witnesses and make claims instead of or alongside the minor.* At the same time,
according to HRO reports, the requirement that the parents be present might lead the court to
adjourn hearings when they are absent, resulting in the prolonging of minors” detention;*™* when
parents are present they usually do not actively participate in their children s heanings, since the
courts generally do not inform them of their right to do so.**

Military courts have discretion over the publicity of heanngs involving minors (unlike the
civil youth court system™), They may hold such hearings i comera when they consider it
necessary for the protection of a minor’s wellbeing™ — although in practice this is rarely done. ™

F.4b). Senrencing

The current Israeli military legislation classifies Palestinmans accordme to fonr age-based categories:
a “minor” is defined as anyone under the age of 18 years;:™ a “child” is defined a< any person under

¥ fd., arts. 139 (stipulating that a minor can be tried together with an adult if they were jomtly charged,
gubject to the approval of the malitary prosecution. Their trial will take place either in a malitary vouth
court, ar in & “regular” military court acting according to the procedures of a yonth coart); and also arts,
140k, 140(c). 141, and 142 (specifyung the procedures for when a defendant in a youth court &= found to
be an adult, or when a defendant in a “regudar” court 15 fornds to be o ounor),

Y8, ast. 136, and ant. 137,

DT - Palestine, sugra note 43,

¥ ORDER 1651, sapra note T4, ait, 146(a)

Wl K. art. 146(c).

Suprn nofe 5 and accompanying text,

¥ ORDER 1651, sapra note T4, ar. 147,

e B TSELEM. sipra note 96, af 53

Mo LEGAL FROMTIERS, sipree nofe 26, at 34

Suprn nofe 309 and accompanying text,

¥ ORDER 1651, sagwa note 74, art. 89(b). Additionally, withowt permdscion from a military court it is

profubited to publish details of minor defendamnts, wimesses, complaimamts, or myjured persons. Id., art, 93,

YESH DM, saipoer niote 26, at 161 (based on observation of a DCF — Palesdne attorney, and also on tee

lsraell mmlitary spokesperson’s statenwent tleat closed hearings m the owlitary cowts are a “rase

EXCEpiIm ),

Je
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the age of 12 years; a “youth™ denotes any person aged 12 or 13 vears old: and a “tender adult™

designates a person aged 14 or 15 years old.*"

When determining sentences of “youths™ and “tender adults™ (i.e., 12-15-year-olds), the
military courts are required to take into account their age at the time of the offence.’™ However, in
practice the stance of the military courts in relation to the defendant’s age 1s mconsistent and vague,
often diverging from the letter of the military law — as the next chapter will explain.*” Since 2009,
military youth courts are authonsed (but not obliged) to order pre-sentence reports, which can
provide information on child defendants™ personal circumstances and assess the likelihood of their
rehabilitation, However, such reports are rarely requested — an issue discussed in Chapier 4

The stamtory military law limits the maximum sentences for “vouths™ (12-13-year-olds)
and “tender adults™ (14-15-vear-olds) to six months and a year respectively.”™ However, these
restrictions are limited in two senses:*™* first, the date used to classify the defendants is their age at
the time of the sentencing — and not their age at the time of the alleged offences.””™ Hence, for
mstance, a defendant who was a “tender adult™ in the beginning of the trial could cease to be so by
the time of the sentencing — and wonld therefore be meligible for the maximume-sentence
restriction.”” Furthermore, when “tender adults™ are charged with offences for which the maximum
sentence woukd otherwise exceed five years, no maximum-sentence restriction applies.”” And
ndeed, the maximum sentences for the most common charges against Palestimian “tender adults” do
exceed five years, For example, for stone throwing — the most commeon charge agaimst Palestinian
minors according to my court case sample.’™ HRO reports,”™ and the Israeli military™ — the

¥ ORDER 1651, supra note T4, art. 136 (amended in 2011 by ORDER 1676, sapra note 346, art. 3). But see
infra nofes 482-516 and accompanying text {on the complexities. and transformation, of the term
“munoe™ in the military law sioce the begdiosing of e occuparnion).

M The terms “child”, “youth™, and “tender adult™ are all defined m ORDER. 1651, swpra note 74, art. |

U Kd, art. 168(a).

2 fnfra text accompanying notes 440-460 and 547-564.

T ORDER 1651, supea note 74, ants. 168(0) and 168(c). In one case, a first instance military conrt ruled that

the maximum sentence does not includs the probation period. and therefore sentenced a Palestinian

“youth” o six montls 0 prison inaddition to eight meatls on probatioa. BIC 390003 TTe Miary

Prosecitor v, Al-Nasirar [2003] (Fudea Mil, Ct.), The Militory Conrt of Appeals overturmed this mlimg,

conchding that the maxinnum seirtence covers the prison sentence together witly the probation persod.

MIC 35803 Al-Nasival v, The Miilitary Prosecwtor [2003] (M. Cr. App.). However, there have been

repoits of later nulitary conrt rulings which nonetleless inposed seitences exceeding six months,

B TSELEM, sipra note 96, af 21

This iszse will be discussed further v text accompanying notes 475-47T and 537-344,

™ ORDER 1651, sapra note T4, ans. 168(b) and 168{c).

Y In my sample of military court miings sonserming Palestinian children, the proceedings extended for 3,24

roaiths on average from the imoaent of amest to e sentencing. O the length of remand of Palestinean

minors and the factors which prolong it see B TSELEM, swpra note 96, at 53, 56; N0 LEGAL FRONTIEES,

snpra note 26, at 2T-28

ORDER 1651, sapra note 74, art. 168(c). Uatil 1970, fas article did mot refer to offences for wioch the

rAKLnNEN senteisce 15 five years: nistead. it referred 1o a munber of specific offewces which can all be

characterised as illegal political expression (2.1, flyving polrhcal flags or symbols, dissemmating political

dociuanents, and partaking in winlicensed marches or gatherungs).

In oy sample of 155 cases of Palestiian child defendants. stoae throwung was the most connnon clsarge

against children: In 98 cases (63%5), the defensdant was charged with stone throewimg, and this was the sole
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maximum sentence is 10 vears, or 20 vears if the stones were thrown at a moving vehicle.™ As a

result, the one-year-sentence restriction seldom applies to defendants in this age gronp. '™

The sentencing of Palestimian children under Israch military law will be investigated

depth in Chapter 3.

A.0c). Ourside the courrroom farrest, intervogation, derention, and incarceration)

Palestinian children can be amrested mdividually or as part of a mass arrest, at different locations
{incleding the child’s home, the street, a checkpoint, or the scene of the alleged offence),
thronghont the day or night, and by different Israeli state agents (military wmits, special Border
Police units, and occasionally even by settlers). ™ It is estimated that during the first inrifirda, when
the incarceration rate in the OPT reached its peak and was the highest in the world, ™ Isracl arrested
a remarkable rate of more than two percent of all Palestinian children.’™ Data provided by the
Isracli military and the Istacli Pnison Service indicate that on average, 321 Palestiman children were
held in Isracli detention facilities in any given month between 2008 and 2010.** Between 2001 and

m

e

18]

Ied

186

charge i the vast muajority (B2} of these cases. Other common charges were: political association and
activity {30% of all cases), Molotov cocktml throwmg (1 7% of all cases), and possesnon/radese of
arins (excluding Molotoy cocktails and stones) (25% of all cases).

According to HRO DT — Palestine, of the cases represemted t the miafitary courts by DO lwwyers, stane
tarowing was the meost common clarge against minors heonghout the peried berween 2004 and 2008,
DT - PALESTINE, srpra nevte 32, at 99, For stlar reports see B TSELEM, sigpri niote 59, at 5; B TSELEM,
snpr ote 96, &t 3, 17; DT - PALESTINE. srpra faote 350, af 3 MO LEGAL FRONTIERS. fuped note 26, af
0,

Avcording to niformation provided by the military spokesperaon. oy 2000 31 % of military youth cout
files incheded charges of stone throwing. B TSELEM, s tavte 96, at 17

ORDER 1851, supra note T4, art. 212, The offence 15 defined as “tloowing objecs™. amnd thus 15w
limnated to stones. On the proporfion of Palestimian minors whom the malitary courts senfence fo more
tlsan odve year for throwing stoes see B TSELEM, siprg ote 96, at 21-22.

HEO D05 - Polestine observed m 2011 that Palestmian children are psually sentenced to betwesn two
wizeks and 10 moitls for throwing stoies. DCT- PALESTINE. seipen note 350, at @, However, my sample
mlndes two cases im which the onky charge was stone throwang and the prison sentences were Il and 13
ieiths. COF HATIAR, sipre e 21, at 192 (“Palestimians sixteen and younger have received senfences of
up to four vears in poiseda for throwing stones. ™),

Cook, HANIEH AND KAY, sipra note 28, at 51-52, 56-62, 64 (Fluto Press, London, 2004, HAMOKED —
CENTER FOR THE DEFENCE OF THE [NDIVIDUAL AND B*T5ELEM — THE [SEAFL INFORMATION CENTER FOR
HumaN RIGHTS IN THE (M CUPED TEREITORIES, ARSOLUTE PROHIBITION: THE TORTURE AND ILL-
TREATMENT OF PALESTINIAN DETAINEES 2537 (20077, cricadlenbila ar
hittpe e btsslem. org/ Dovamload 200705 Titterty Forbidden_eng doc

Supra note 28 and accomgainyiing text.

JAMES GRAFF, PALESTINIAN CHILDREN AND ISRAELT STATE VIOLENCE 110 (Near East Cultural and
Educational Fowsdatvoa of Canada, Toronto, 1991, Cited iy HATTAR, sipra node 21, at 286,

DT — PALESTINE, suprer mote 350, at § (based on infernsation obtained from the TIPS and tle [sraeli

military’,
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2007, the proportion of under-18-year-olds among Palestinian detainees and prisoners in Isracls
custody ranged between about three and six percent. ™

The military law allows the arest of Palestinians over the age of 12 vears,”™ although
vounger Palestinians have been reported to be amested occasionally,™ The law requires that a
parent or another adult relative be informed promptly about the minor’s amest and place of
detention.™ excluding circumstances in which this is considered potentially harmfisl to the minor's
wellbeing. ™' This requirement of informing a parent/adult rarehy applies, however, due to the broad
exceptions included in the relevant articles (incloding minors suspected of an offence for which the
maximum sentence exceeds three years,™ among other exceptions). ™ According to HRO reports,
even when these broad exceptions do not apply, this measure is almost never enforced ™ Another
requirement is to inform minors, before their interrogation, of their nght to legal connsel, However,
the law does not guarantee that legal counsel actually be provided, and in fact explicitly authonses
interrogations of minors without prior notification of an attomey.™ Moreover, these two
requirements — to notify a parentrelative and to allow legal counsel — do not apply when the minor
cannot provide contact details of an attorney, parent. or relative. ™ HROs have reported that

Palestinian child detainees rarely see their family or an attorney outside the conrtroom — an issue

¥ Cited in YESH DIN, sugra note 26, at 157, The data does not include detainess m administrative

deteition, detainees and pessons codvicted of “eriminal” category offenses (as opposed to “security™

offences), and children held by the Israel Police. In addition, the data relates to a specific point of time

oy each vear and does not constitate the total number detained tt year. L

DRDER 1651, rvpre note 74, art, 191(h]. Of 206 cases represenfed by DCT - Prlestime m the Tsrash

pilatary courts wa 2008, T6.7% of the defendants were aged 16 o 17, 21 9% were aged 14 ar 15, and the

remaing 1.4% were aged 12 or 13, DCT - PALESTINE, supra note 32, at 98, In ooy sample, the average

age of tlee defendants at the thine of their amest was 16,76 vears and at the e of the sentemwce was 17,02

vears: the ages {at the time of the sentence) ranged between 12,18 and 12,08 years. These figures de o

mclude cases an wiich the defendants age af the e of the arest, verdict, oo sentence 15 nnkmown or

nnspecified,

¥ See gg. B'TSELEM, supro note 06 at 24, 32-34; Ma'an. foraeli forces “detain-g-vear-old ' in Jeruzolam,
MLA AN MEWS AGENCY {Tanuary 4, 20113, availahla e
bty araror tisaasdsews e teneViewDetailsaspe TTD=44001 % CivC 11330508 Manr v The Stare af
Tsrael [2008] (Jemsalem Magistrate Cr), CFf HANAR, sypre note 21, at 191,

¥ ORDER 1651, sigwa note 74, art. $3(b). See alve DCT— PALESTINE. $upia tote 330, at 4 {areuing thar this
article 15 poorky entorced).

¥ ORDER 1651. supra note 74, ant $3(b). The law requires that the minor be notified in advance aboat the
mitent fo contact his‘er parent. Jd, art, 136aia( 1), If the munor objects to nobfying hisher parent for
teasonable reasons, another relative may be notified instead — @ consideration of the tunor's age and
maturity bevel. fd,, art, 136a(a)2), However, arhicle 1 36a only apphes 1o the pohics, although according
to HRCH repoarts if is e wdlitary which amests most Palestinian childien i the West Bank, and which
often detains them for howrs and days before Banding them over to the police, DCT - PALESTINE. supea
note 26, at 19

¥ ORDER 1651, supro note T4, art. $4(a). Insuch a case, a military judge may order that the arrest remain

secret for up fo 96 hours, and this measurs can be prolonged to eaght davs, fd., ar. 54060,

A parent'relative should also not be notified in thiese circumstances: (a) the e s aespected of sivy of a

wide list of offences, ranging from insulting a soldier, throwing stones, and arson, to merder; (b) any

faindly member of the tdnor is suspected of collaborating watls the mimor suspeet. I, ants, 136a) (203}

(installed in 2011 by ORDER 1676, sppra note 346, art, 47,

DI - PALESTIME. supra note 26, at 19,

' DRDER 1651, sapra note T4, ar. 136¢. See afto DO - PALESTINE. sigpre note 26, at 19.

™ ORDER 1651, supra note 74, arts, 136a(a)}1), 136a(b), 136c(b),

Bk ]
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discussed in Chapter 4% Istael's amest and interrogation of Palestinian children will be examined
in depth in Chapter 5.

According to the military law, Palestinian “security offenders™* (adults and children) can
be detaimed for 96 howurs, and even — if the police deems it necessary for the success of their
interrogation — for eight days, before judicial review.™ Military court judges can extend the
detention for up to three months, ™

The military statutory law further allows for holding Palestinians — adults and children —
administrative detention without charge or trial for up to six months, for “security reasons™.""
Indeed, up to 18 Palestinian children were held m administrative detention at any given time
between 2008 and mid-2011*" The military is anthorised to extend administrative detentions for
additional periods of up to six months each,*™ without there being a maxinmm cummilative detention
peniod. According to information provided by the Istach Prnson Service, as of September 2009,
eight percent of Palestimian administrative detamees had been held continuously for two to five
vears."™ Judicial review of administrative detention is held in military conrts behind closed doors,
within eight davs from the ammest, often on the basis of secret evidence not disclosed to the defence,
and the judges are not bound by the regular rules of evidence. ™ Between 2000 and 2010, the Israeli

37

v Sew nfra fext ACCOMpPANYINg notes S66=663,

O Iszaeli auwthorifies" mterpretation of the term “security™ oy relation to Palestinian prisoness see st
fext ACCOMPAnyINE nofes 276=279

¥ ORDER 1651, sapro note T4, ants. 31(c). 32

id., arts. 37-38, 42a,

W According o information provided by te Tsraeli government anthorities. as of April 201 1 administrative
defainees constifute four percent of Palestimans 1o Israch custody, and in recent vears their proportion
has been highes. B Taelem Sraftetics on Palestinians i the cusiody of the Braall securtiy forces (last
visited: July & 20011), qwilable af hitp:/fereree bselem org/'statistics/detmness _and. prizoners, In
addition. these are Palestinians administratively detamsed in accordance with THE INTERMMENT OF
UNLAWFUL COMBATANTS LAW (2002; amended 2008), In recant years (2009-201 1) the size of tas latter
group ranged between 0-22 detainees, buf in preveous years {2000-2008) ot was mach higher. offen
exceeding one or twa thousand detainess. &,

B Taelem, Staiisties on Palesinlon minces I the casrody of the Draali seciity forcey (last visited:
Febmary 16, 2012}, aveilnble of hittps fwaw bisslem. org/statistics/minors_in_cusiody {figuwres referrma
b thee peieod between Jameary 2008 and Apal 2001, and provided by the TPS). The age of teest of these
children has been 16 years or older, D{CI— PALESTINE. swprn note 32, at 75, According to 8 'Teelem,
Holaly very few Israclis have been administratively detaiped [... ], and generally fior shorter perrods of
time [as compared with Palestindans].” B'TSELEM — THE [SRAELI INFORMATION CENTER FoR HUMAN
RIGHTS IN THE (M CUPIED TEREITDRIES AND HAMOKED — CENTER FOR THE DIEFEMCE COF THE INDIVIDUAL,
WITHOUT TRIAL: ADMIMISTRATIVE DETENTION OF PALESTIMIAMS BY [SRAEL AND THE INTERNMENT OF
UNLAWFUL COMBATANTS Law G5 [ 20097, avaiiahle af
Lt ararar_ bitselem o plsdtes/ defanlt filespublication2 00910 watlout trial_einp pdf,

ORDER 1651, supra note 74, arts, 284-285 This provisson 1= currently applied to Palestinians in the West
Bank. whereas Palestinnans froim the Gaza Strip can be detained for unlimited periods secordong fo THE
INTERMMENT OF UTNLAWFUL COMBATANTS LAW, snpre note 401, See B TSELEM AND HAMOEET., st
note 402, af $1-63.

™ B*TSELEM AND HAMOKED. suprn mote 402, at 12,

5 ORDER 1651, supra note T4, arts, 287-291, Other relevant articles are id., arts. 33, 41, 271, 292-294,
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Supreme Court heard 322 appeals against such decisions of the military courts, but not even a single

case resulted in a release order or in a rejection of the secret evidence

Since the early 2000s, the majonty of Palestinian detainees and prisoners are held
facilities managed by the Isracli Prison Service, where all inmates under the age of 18 years are
generally separated from adults in accordance with domestic Israeli law. """ The military law was
recently amended to require that in malitary facilities too, Palestimians under the age of 18 years
generally be separated from the older inmates. ™ The issue of separation between minors and adults
within the Isracli legal system will be examined in depth in Chapter 4.

4. A COMPARATIVE SUMMARY: THE [SRAELI LAW APPLICARLE TO CHILD OFFENDERS

It 15 important to clanfy that this dissertation 15 not, and 15 not mtended to be, a methodical
companson of the treatment of Palestinian and Israchi children in the OPT. In many cases the
subject matter is too complex to reduce to national compansons. and our analysis in the next
chapters will therefore not be lomited to snch comparisons,

MNonetheless, it cannot be denied that Israch stattory law treats children i the OPT
differently according to their national affiliation. * Palestinian children are amested, interrogated,
and tmied at different ages. in different places, by different people, and according to different mles
and procedures than their Istach counterparts. They can be detained for and sentenced to longer
peniods than Istacli chaldren. Certain acts which Israch military law (applicable to Palestinians)
defines as illegal are not defined as offences in domestic Israeli law (applicable to Israelis).**

This differential reatment is manifest, among other things, in sentencing wrends: in wy
sample of 155 military cowt cases concerning Palestinian child defendants, the prison senfence rate
was 93.55 percent, the probation senfence rate was 98.71 percent, fines were imposed in 96.77
percent of cases (indicating that most child defendants” sentences include all three components —
prison, probation, and a fine), and not a single case ended in an acquittal ' The average prison

W Shiri Krebs, Lifimg the Pail of Secrecy: Judiciol Review of Admintstrative Detentions in the Tvaelf
Supwenne Conrt, 45 VANDERBILT JOURNAL OF TRANSMATIONAL Law 639, 643 (2012). On the Supreme
Court™s anthonity to review the military™s activities see sypra note £3 and accompanying text,

Tnfea testt accompanying wotes G10-613.

ORDER 1651, supra note 74, art, 14%al) (installed m 2011 by ORDER 1676, sagva note 346, art.6). Adult

kinabes cad bow be held o andlitary facility wings stheroise allocated to nuinoss only if no ninoss weder

thie age of 16 vears are held m that wing, 1f holding the aduolts there benetits the manors in that wing. and
if the adult inmates have o access to minoss during the night. Jd.

Sew aiso Weerman and Gross, sipra note 147, at 322-327

97 Benichow. supra note 26, at 306-307: B'TSELEM. supra note 96, at 4.

1 The few cases which ended with neither sentence nor acquittal were closed or deleted for different

rENs0ns,
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sentence was 7.91 months, and the average fine was 1157 Isracli Shekels" (the equivalent of three

4 Analogous figures for

months” average income*™). Similar findings appear in HRO reports.
Israeli children, as reported by HR.Os, are very different: Israeli civil youth conrts impose costodial
sentences only i 6.5 percent of cases.”” In particular, Istacli children charged with offences
comparable to those of Palestinian children — namely ideologically-motivated offences committed
in opposition to the evacuation of Isracli settlements — were, unusnally, pardoned (as described

earlier).

This reflects a broader disparity between the military and the civil court systems with
regard to conviction rates: according to information provided by the Tsraeli military, the conviction
rate of Palestinians in the Israeli military courts was 9976 percent in 2010, and the Military Court
of Appeals was twice as likely to accept appeals by the military prosecution (against the lemency of
the sentence) than defendants” appeals.*'” In comparison, the conviction rate of Istaclis in the Isracli

civil court system is 65 percent *™*

Detention trends also indicate the law’s differential trearment of Isracli and Palestinian
children in the OPT. As noted carlier, the domestic statutory law requires — with regard to Israch
children only — that detention should generally be a last resort.*" In contrast, in my sample of
military court cases conceming Palestinian child defendants, 81.7 percent of the children were

12 To caleulate these averages, “no prison senfence”™ counted as a prison sentence of O days. and similarly

“no fing” counted as a fine of 0 Shekels,

Y In April 2012, 1147 Shekels were equivalent to £190. The gross national per capita income in the OFT
(mot incheding Tsrach setthers) 15 $1.250 (as of 2005) — the equivalent of £770 a5 of Apnl 2002, In
codnpareaody, e figare for Israel Cincluding Israeli sertlers o e OFPT) is 827 180 (as of 2010) — the
equivalent of £16,850 as of Apnl 2012, The World Bank, Data; West Bank amnd Goze (last visited; Apnl
24, 20110, avedfable of g data worldbank erg'conntry west-bank -and-zaza, The World Bank. supea
nobe 31,

U4 BUTSELEM. supwn nobe 96_ at 55 (reporting that of 842 military cowt cases of Palestinian children clarged

with stone throwing, only o single cozes ended moan acquittal i Mo LEGAL FRONTIERS. sipes nofe 26, of

A7, 44-46 (reporting that of T1 cases of Palestiinan clildren. sone ensded in an acquitial. 70 cases ended

with prison sentences, and in all of the casss the conrts imposed probation sentences and fines); DICT -

PALESTINE, supva note 350, at 4 (reporiuie that in 2009, Tsrseh military courts imposed custodial

senfences on Palestimian children i 33 percent of cases), On the semtences which the mibitary couris

ppose on Palestinian cluildren see B 'TAELEM, stpa note 94, af 19-22: DOT - PALESTINE. supia mde 32,

M 28,

D0l — PALESTINE, saprer note 350, at 4 (fpwres referting 10 2008 and provided by the Tasaeli Mational

Cowscil for the Cldld).

Sapra text accompanying notes 340-344

7 Chaim Levinson, The Mifitary Cowrt in the West Rank: Only o Thivd of the Appeals by the Defence
Sweceed, HAARETZ (Movember 2o, 2011 {Hehraw), araifable af
hitpefForwew haavetz co il newsTaw' 1 1 3TE247,

"% OREN GAZAL-EYAL, INBAL GALON AND KEREN WINSHEL-MARGEL. THE CONVICTION AND ACQUITTAL
FATES N CRIMINAL PROCEEDINGS (The Undversity of Haifa Center for the Study of Crioee. Law &
Society and the Information and Research Department of the Sopreme Cowrt, 201 2) (Hebrew) (based on
a sainple of 1661 cowt files froan 2000-20011).

Supra note 328 and accompanying text. [ have fowsd to figuses oo the extent to wlhich this provision is

applied,

n
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remanded until their trials ended, and only 14.5 percent of the children were released on bail:**

(similar fimdings appear in HRO reports™)

Disparity also exists in relation 1o the rehabilitation of young offenders, Whereas the
domestic statutory law places great importance upon Istacli child offenders” rehabilitation,* the
military law offers no rehabilitative alternatives to prison sentences.* The reasons for the absence
of rehabilitation for Palestinian children in Israch custody, and the imphcations of this absence, will
be discussed m depth in Chapter 4,

Thus, domestic Israch law regarding Isracli children is largely in conformity with
imtemational law and policy, as opposed to Isracli military law relative to Palestinian children. For
purposes of convenience, the following table concisely compares the main provisions in Israeli law
relating to Isracli and Palestinian children in the OPT (issues of practice and enforcement are
italicised, to differentiate them from formal law):

Domestic Teraeli criminal law Israeli muilitary critninal Law

(applicable to Israch {applicable to Palestinian

cluld offenders in the OPT) child offenders in the OPT)
“Mmor” = pnder 18 vears
Age o CChild” = under 12 years
categories L
- Mo sub-categories’™ o Nouth® = 12-13-year-old
*  “Tender adult™ = 14-15-year-old
The age of ciminal responsibility 15 12 vears

Criminal Lsraeli child (and adult) offesders whose
respoasibility — Con g No equivalent

appoaition to lseael s pullow from the

Graza Strip were collectively pardoned.

1 These figures refer to 131 cases in which the conrt files provide sufficient information.

YU BrTSELEM, supra note 96, at 24 (reporting that of 50 Palestinian children amrested for stone throwing
between 2000 and 2011, 3% were detained or inprisoned, seven of thein for a few days and the rest for
perieds ranging from one week to ten months); DOT - PALESTINE, sipra node 32, at 97 (repoiiog that
91% of the 265 Palestimian children represented by DOT — Palestine in 2008 were kept in pre-trial
defetion).

%2 Supra notes 303 and 315316 and accompanrying text, See alzo, e.g., CrimiC 49/09 The State of Israel v
Sl Doe [2000] (Sup. CL) (“In cases of minods, the coart mnst follow the recommemdations of fwe
Probafion Service when there are chances of rehatalitation, wnless there are weaghty considermtions [to
tlse contrary] ™).

B See, eg, MIlC 126109 The Military Prosecution v, Al-Farklh [2009] {Judea Mil. C1.) (“The task of the
[mulitary] court [...] of sentencing a minor 5 especially difficuli. in te absence of diagnostic and
relsabilitative mstruments such as thoese existing m Issael™).

Y But see infra note 479,
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Issne

Dromestic Israch crimmmnal law
(apphcable to Israch

chald offenders in the OPT)

Separate learings in (civil ) youth conits.

Israch mulitary crommal law

(apphecable to Palestiman

child offenders in the OFT)

Separate hearozs o military yowth conrts
— excluding extension-of-detention
hiearuiugs, bail heaangs, and other
eXCepHims.

Supre notes 277-178

2 hifro note 616 and accompanying text.

7 B TSELEM AND HAMOKED. supra note 402, at 66. According to information obtaimed from the IPS. only a

Separation Minor defainess and prisoners are generally separated from the older inmates
from adults in
hearings, The miisod”s well-being nnest be taken
detention. and | M0 account when detaining him'her in a Mo equivalent
prisom cell wath other mimors
Moyt Palesiiiban prizoners are elessified
Theve are rearly no Jewish “securin ai “secwrin privovers ' and therefora
peisoners " o awerrdad nenrower pights than Corimibal
prisamers ™
iz generally considered a last g
PEEOLT.
Under-14-year-olds nmst be -'im;mgh
before a judge within 12 hours affer their | Palestinians (adults and minors) can be
arrest, or 24 hours when urgent detaned for up to aght days pror o
and 28 hours,
Minors can be admindsiratively detained
Admest, Fery few firaells e been witleout charge or tizal indefixitely.
deteistion. and | adwidmizirarivaly detained, ard generally | Judicial review of admanistrative
miterrogation | such deferfions are for shorer pariods detention is often based on secret
than those involving Polestimians.*™ evidence and is not bound by regular
ules of evidence.
An adult related to the minor should There is a requirement fo notify an adult
normally be notified before the mmor 15 | related to fhe manor promptly atter the
sumimaned for inferrogation. miner 15 detamed, bt if ravely applies.
thie mxinos of hisTer rglits to legal ) . E_
coumsel and to have an adult present. ’ .htl the E o
attormey s nade,
]

small minonity of these Israclis have been Jews, Adalah, sipra note 278,
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feoutinted) *  [nterrogators are usually specially-

Domestic Tsrach criminal 1w Israch mulitary crommal law

(apphcable to Ismel (applicable to Palestinian

chald oftenders m the OPT) child offenders in the OPT)

trained youth interrogators.

The court is required to consider the
The cot must consider the mdinor’s age tiios s age at the toee of offending.

at tlee time of offeisding. However, jruliclal praciice is sell wore
compliceated.

*  The nsxin prison sentence for
defendants wlose age at the fune of
their sentencing is 12 or 13 vears is

six tisodnths.
Defendants under 14 at the time of the s The maximum prison sentence for
Sentencing 59‘_“9'":”? may oof be sentenced to defendants wlsose age af the fime of
prisO6. their sentencing is 14 or 15 years is a
year. Tl NMuiitation rarely applies
friree it does noi appdy to offences
o wiliielr the rhaimie senfence
aifervize evcesds [fve ek
The courts cam ordsr pre-sentence reports
The order Dre-samence for mformation on miners” circwmsiances
‘t"m”'“" '”“"E P and likelihood of rehabilitation.
. poTs: However, sich reports are rarely
requesied
]

s as]

O the common mght amests of Palestiman children see B TSELEM, supre note %6, at 2528, 36, The
Belilitary Court of Appeals has anequivocally clarified that, winlike the domestic law, the military Laow does
not requirs that (Palestinian) minors be mtermogated by youth ivtermogators, MalC 3230005 The Military
Progecytar v, J-Kody [2005] (Ml Cr, Appn BIOC 103708 The Moy Prosacusion v, Sraladal [ 2008)
(Ml Cr App.). For HRO criticism of the conditions of interrogations of Palestinian children see, e.g.,
PHYSICIANS FOR HUMAN BIGHTS — ISRAEL, ADALAH AND AL-MEZAN CENTER FOR HUMAN RIGHTS,
COERCED FALSE CONFESSIONS BY PALESTINIAN CHILDREN AMD Y OUTH (201 1) (Hebrew), avaifable af
http:/phr.org. il uploaded @D T8 A0 D TP a 0T %3 9% 0 T4 A3 % 200D T Y AT S D T30 E Ml 7203207
G949 0 DT 004D T 4 59 D TE0 300D e a D T4 590D TR A AR 08D 100 A G D 190 S 5D T Y S 4
D7 %0205 0T A A WD TS Tl D T4 AA Y D T3 B Y D T 0 A 4% T e 00 DT a9 I Tee 0 pdf. A
petation by Adalali to order that inferrogatsons of “secunity offence™ suspects be andio-visually recorded

i5s pending before the HCT: Petition HCJ 9416/ 10 Adaiioh — Tie Lepal Certer for Arab Mmarifv Rights i
Tgpgel v The  Minisny  of  Twverior  Defence  [2000]  (Sup.  Ct)  avatable o
bartge:anarwadalaby, or g upfiles 94 L 6- 10, pdf

Iifra text accompanying notes T22-723
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Domestic Istacli criminal law Israch mulitary crominal law

Issuc (apphicable to Ismch (applicable to Palestinian
child offenders in the OPT) child offenders in the OPT)
. < ded 1o : *  Cai be provided to munors, subject
defendants and detainses. 10 the court's discretion.
Legal #  The coust should assist
representation Can also be provided in other
L - 0 0 0
circimstances, subject to the court's ) m s
dizcretion. {but
fetifi i the mrlifae eonris).
*  The rehabilitation and care of the
mbised Ave guiding principles — as ane
e vxinor"s dignity, wishes, oginioi,
ape. and nsanwiry level,
¢ Instead of incarceratioq nuimwod
Fehabdlitari
aad m; et defendadts and conviets can be Mo equivalents
placed in facilities provading
rehabilitation and supervision.
¢ Coimgdehesive diagnoatic aad
relabilitation services are provided
o young offendess,
Are enfi and be iobe 5 ]
m;“"] ad may be andered, May be ordered to be present in hearings.
Pl May make requests on behalf of the An identical provision exists. Homvever,
enardians Mg, eXanine witnesses and make HROx raport thatt the cowrts ravely
(exchding claims om behalf of or alongside the irgform the parents/giardions of these
ProvIsHns T, rights,
menfiomed *  The cowrt nmst consult with them
above) before making certain decisions.
Mo equivalents
= BMust be given copies of the
subpoena s indictrent.
Closed doars Minors are tied i cammerd Holdimg hearings m conrera 15 rare and
B subject to the court’s discretion

5, COMNCLUSION

This chapter has aimed to lay the legal foundations for the following chapters, which will examine
in depth some of the main issues and complexines characterising the legal concepmalisation and
construction of childhood in the OPT. Yet, throughout the sea of details provided at this early stage.
some preliminary hints already surface about law’s role in constructing childhood. Thos, a major

theme emerging from this chapter is the great disparity, along national lines, i the law's



classification and treatment of children. This disparity runs thronghout children’s encounter with
the legal system: from the moment of their amrest, throngh their interrogation. detention, trial. and
punishment (or treatment). Due to the significance of this disparity and of its socio-political
implications, we will continue exploning its various aspects throughout the chapters to come.

However, as nofed above, this study is not lmited to questions of natonally-based
differentiation, and the story of law and childhood in the OPT should not be reduced to such
questions. On the basis provided by this chapter, the following chapters will examine in depth the
complex, often contradictory effects — symbolic and practical — which the law’s encounter with
children in the OPFT produces. The Istaeli law relating to children, which the present chapier has
portrayed as fairly straightforward, will be shown o be highly intricate. offen incoherent. and

dynamic,
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CHAFTER 3

THE AGE OF CONFLICT

1. INTRODUCTION: AGE, CHILDHOOD, AND LAW

“Child™, as a socio-legal category, is essentially based on age. ™™ In both international child nghts
legislation®™ and national laws,*™ the tenm “child” is defined solely as a matter of age. The
prominence of age in relation to children is manifest in many other legal contexts, such as the ages

of criminal responsibility, consent, marriage, voting. driving. or drinking **

The legal fetishism of age iz, in mself, questionable for reasons bevond the scope of this
dissertation. Several scholars have argned. among other things, that it ignores differences berween
same-age children (and could hence be viewed as a form of ageismi™), and overlooks disparities in
the meaning of childhood in different societies, communities, and socio-cconomic circumstances. ™
The aim of this chapter, however. is neither to provide a thorough critique of age nor an alternative
to it. *® Instead, we will investigate the central factors which inform the interplay of childhood, age,
and law in the OPT.

Onr discussion will revolve around five legal 1ssues concerning the age of child defendants
{especially in relation to the military law applicable to Palestinian children): the requirement for the
courts to consider children’s young age when determimng their sentence; the legal definition and

Cf. HARTIEN, sape niote 99, at 1-2. However, the understanding of chibflrood as primanly an age
catepory seems st salient within contemporary Western societies, ARCHARD, supim ote 2 a0 24, 26-
27; JAMES, JENKS AND PROUT, st note 2, at 60-63. For an example of 8 competing conception of
childhood in which age is nof accorded as wach promisence. see THERESA BLANCHET, LOST
INNOCENCE, STOLEN CHILDEGOD 41 -44 (Bangladesh University Press, Bangladesh, 1996)

A teldld” is generally defined as sy loads bedng ander the age of 18 vears in e g, CONWVENTION 03
THE RIGHTS OF THE CHILD {adopted 1939; entered into force 19900, art, | (heraingffer: CRECY, AFRMAN
CHARTER 0N THE RIGHTS AND WELFARE OF THE CHILD { adopied 1 980: entered into force 19997 ant. 2.
A “jwvenile” 15 defined as amy person under 13 vears of age in, .8, UNITED NATIONS GENERAL
ASSEMELY RESOLUTION 457113: RULES FOR THE PROTECTION OF JUVENILES DEFRIVED OF THEIR
LIBERTY {ndopded: Dizcember 14 1550 mriiahie ar
hitp:ferwow nnong'documents’gares’'4 54501 13 by, art. 11(a)

For a comparison of the age classification of youmg offenders n selected conmntries see HARTIEN, st
node 29, at 3-6: JUVENILE JUSTICE SYSTEME, sipr note 29, af XI1-XITI

For further information. see, ¢ g, HARTIEN, sipen noge 99 JUVENILE JUSTICE SYSTEMS, supre nofe 90,
Scoit, sypra note 116, at 113, 113114, 118-11%, 121-122.

¥ S eg. BREEW, supra note 101; Rachel Pain. Theorsing Age in Criminalogy: The Caze of Home
Afrese, T BRITISH CRIM. COMFERENCES: SELECTED PROCEEDINGS 1, 5 {1997}

Erica Burman, Local Glabal or Globwlized®! Child Developmens and Tntermafionad Child Righes
Legizlation, 3 CHILDEOOD 45, 60-62 {1996); JAMES AND JAMES, syprg note 115, at 7-8, 15; David
Jefferess, Medthar Seen Nov Heard: The Jdea af the Clild " as Tmpedient o the Righis e Childver, 7
TOPIAS; CANADIAN JOURNAL OF CULTURAL STUIHES 75, 7576 (2006),

¥ guifice it to note that alternatives of this kind, such as the “evolving capacities™ approach, might also be
problensatic. On some of the possible probleins of the “evolving capacities" approach see_ eg.. Jefferess,
supd Tedte 435, at 50-82. This approach is anchored in. eg.. CRC, sugeir note 431, arts, 5. 12,
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mterpretation of age categornies: the different ages which the law often ascmibes to the same
defendant; the collision between the child's chromological age and the child’s appearance; and the
anxicties of the legal system abont defendsnts whom it views s obscuring their “real™ age. Through
these different vet interrelated issues, the socio-legal complexities sumounding children’s age wall
be examined, and their symbolic and practical sigmificance will be considered

2. CONSIDERING YOUNG AGE

Isracli military legislation imstructs military courts, when determining a (Palestinian) minor’s
senfence (as part of the minors trial), to take into account her'his age at the time of committing the

437

offences.*” As in many other jurisdictions, the association of young age with innocence™ leads

here too to the legislative presentation of voung age as requinng different treatment.

However, the manner in which Israch military courts actually consider defendants’ young
age 15 complex. On the one hand, the military courts have held that young minors with no criminal
record whose offences cansed no harm should be treated leniently. ™ On the other hand, these
courts also often present the vouth consideration as overnidden by other considerations, or appear to
igmore the youth consideration altogether, or even regard it as an aggravating factor. Let us now
examine these issues and the way in which the military courts have justified them

24a). Disregarding young age

In 2007, Israeli HRO Fesh Din published a report, denouncing whar it described as Israeli mulitary
courts” tendency to ignore Palestinian child defendants’ young age:

The fact that the defendant or detainee was a minor was usually expressed by
the defense lawyer alone. [...] The judges | ... ] seldom addressed the fact that
the defendant or detainee was a minor. The issue was mentioned by judges in
anly 13 of the 48 minors” hearings [concerning Palestinian child defendants]
observed by Yesh Din. Then, too, the fact was raised almost exclusively in the
context of the conrt’s discussion of its considerations in whether o accept a

proposed plea bargain *°

BT ORDER 1651, supra note T4, ant. 168{a). This instruction was adopted from domestic Isgaeli law. YOUTH
LAW, sy note 300, art. 25(c)

Oip this asaociation see, g, ARCHART. sppea note 2, at 22 37-41) JAMES AND JAMES, sigoer ivote 115,
at 50, T4-T6, 140; JEMKS. supra mote 3, af 49, 58, 62-64, T5-T6, 119, 124-125

¥ See eg. MIC 2167/82 The Mty Prosecutor v. To'mmra [1983] (Ramalah Mil. C). &+ THE
GEMERAL MILITARY CORPS, SELECTED RULINGS OF THE MILITARY CODURT OF APFEALS IN THE
ADMINISTERED TERRITORIES — ViOL. 8(IT), at 368, 38T (1987 MilC 3500 e Mititary Proseciffor v.
Herih [2000] (Mal. O App): BOIC 63002 The Milivmy Prozecuior . Samead [2002] (B0 Co App.).
YESH DR, supre node 26, at 160,
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This excerpt, other than shedding light on military court practice, also attests to the HRO s
desire to ensure that children are treated “as children”, that is, differently from adults, This urge to
differentiate children, and by so doing to normalise their childhood, raises important questions; for
now, let us temporarily leave this issne aside, until revisiting it in depth in the next chapter,*

Whereas the judicial disregard for defendants” youth has been picked up by this HRO, the
following two issues — overriding considerations and vouth as an aggravating factor — have not
received HROs™ attention. ™

2, Overriding eonsiderarions

Tsraeli military conrts often regard varions factors as commterbalancing Palestimian child defendants’
yvoung age. For example, the military courts have often held that since Palestinian stone throwers
are usually children. a hard line needs to be taken on Palestinian children charged with throwing
stones. Such children, it has been maintamed. should usnally remain on remand imtil completion of
their trial and, if convicted, should be sentenced harshiy.* Similar reasoning has been applied to
Palestinian children convicted of throwing Molotov cocktails™ — another relatively widespread
offence — or stabbing*" (though the actual prevalence of this latter offence among Palestinian
children is questionable ™). Additionally, military courts have occasionally held that during times
of Palestinian riots, harsher sentencing of Palestinian children is justified

U efi text accompanying notes 627-639, 694, and 713

The only reference to the issue of overniding considerations 15 a single semence appearing in Fesh 25n's

abowe report: “tee lendency in punishoent bazed oo e [Palestinian] mnines®s age is nsually s poificu

and depends on the kind of offense of which he 1= convicted”. YESH DR, supre node 26, at 160

W See ep MIlC 16700 The Militmy Prosecutor v. Shialdel [2000] (Ml Ct. App.); MiIC 14701 The
Military Prosecufor v. Abu-Hamed [2000] (Mil. Ct. App. ) Ml 63402, supee note 439; Ml 71 The
Milttery Progecador . Falial [2004] (ML Ce. App): BMEIC 1352008 The Milfrary Prosecutor v Fafim
[2005] (Ml Ct. App.k; MilC 2891/06 The Militmy Presecufor v. Abui-Haske [2006] (Ml O App.J;
MG 2EERADT e Milttary Prosecuror v Badivan [2007] (Ml Ot App.); MRIC 304708 The Mty
FProsecution v, Salim [2008] (Mil, Ct, App.); MOIC Z2610% The Militmy Prosecurion v, Zaul [2009]
(WAL O App). Ou e criminalisation of stone taowing in the OPT see HADAR, sapva node 21, ar 43,
68, 99, 191. On the importances of Palestminn child =sfone throwers, both as syvmbohic figures and as
socio-polifical actors, see COLLING, swpia node 19, at 2. 14, Marouf Hasaan, fro sk Lisa A Flores,
Children af the Stowes; The Intifada ard the Mythic Creatien af the Palestimian Stafe, 62 SOUTHERN
COMMUNICATION JOURNAL 8%, 94-%¢, 25-99 (1907 Petest, sipra note 19, a8 113, 117, ROSEN, sigwa
note 19, at 113-118; Usher, suprae note 149, a1 2; Veerman and Levine, supro note 147 at T3,

W See e.g, MIlC 1413/06 The Military Prosecutor v, Sabih [2006] (Mil. Cr, App. ) MilC 155206 Nigiar
The Milifory Prozecuior [2006] (Mil. Ct App ) MO 1263508 Brogareh v. The MWilitory Protecition
[2008] (Bal. Cf. App,); MIlC 270608 17 azg v. The Mifitary Prosecutien [2008] (Mil. Ct. App. ) MikC
133409 Didy v The Milirary Prosecution [2009] (Mil Cr App.).

W MIIC 48103 Gawam v. The Military Prosecutor [2003] (Mil. Ct App.) (the dissenting opmion); MilC
35503 Abhear v The Militery Prosecutor [2004] (3L O App. ) MIC 1352003 suprd note 443,

M Thus, i case 48/03 Ganam (supra note 445), the dissenting opimion described stabbing (which in that
case occurred in 2002 as prevalent amwong Palestinaan mrls, aliloagl according to research Palestinian
stabbings of Israelis decreased between 1998-2002. Leossard Weinberg, Aun Pedianar and Daplusa
Canetti=Nisim, The Socin! and Religiows Chavacterisiics af Swicide Bombers and Their Fictims, 15
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2.fc). Yourk as an ageravaring foctor

As noted above, Israeli military conrt mlings sometimes regard youth as a mitigating factor.** On
the other hand, on several occasions military court judges have held that young age can, in fact, be
an aggravatmg factor. By so asserting. these judges departed from the prevalent inderstanding of
childhood and young age, and in that sense undermined the child'adult differentiation.

An early case in which the conrt described voung age as an aggravating circumstance dates
back to July 1967 — only a month after Israzl completed its occupation of the Palestinian Territories,
and more than a decade before the aforesaid consideration of age was introduced mto the military
legislation. In that case, military judge Avraham Feclier stated:

As regards criminal terrorist activity which includes using weapons, the
defendants * young age works against them when determining the punishnient,
inasmmch as for such roles and purposes young people are the best snited. and
when these people hold weapons to realise their intents, they should be
punished severely in order to prevent l:}TJlE[ young people of their age from
being tempted by advenmres of this sort. ™

More than three decades later, in 2003, military judge On Egoz conceded that young age is
a mitigating factor in principle. but added that according to mlimgs by the Military Court of
Appeals,

the age consideration will be an aggravating circumstance, when the minors
are sent to carry oul missions precisely because of their age 10 prevent a
stricter punishment from being imposed on the sender should he [sic] take
action [instead of sending the minor 1o act for him . ]. Inmplementing a lenient
punitive approach might lead to the opposite of the desired resulr, and
encourage the use of minors to interfere with public order and security. Young
age cannot grant immwmity o the imposition of determing punishiments (see:
JSA A291/91; JSA A22892%) and the court is obligated to make its
contribution to eliminating this phenomenon ***

TERRORISM AND POLITICAL VIOLENCE 139, 149 (2003), Addinonally, in my sample of military court
cases comeeming Palestinian minods, only & of the 155 cages incheded charges of knife possession,
W See, eg.. MIlC 14701, supra note 443; MilC 63702, supre note 439: MIlC 128002 Kidss v. Mifitery
Prasecrtor [2002] (Mil, Ct, App.); MilC 155307 Kerf v, The Military Prozecyiron [2007] (M, Ct,
App.).
Sapra note 437 and accompanying text
MK 331768 e Military Prosacutor v Aba Al-Musse [1968] (Nabhus Mil. Ot} - abatract of the ruling
in MILITARY ATTORNEY GENERAL'S OFFICE, SELECTED RULINGS OF THE MILITARY COURTS N THE
ADMIWISTERED TERRITORIES —WOL. 1. a1 252, 253 (1970). Some mfonnation oi the case s unknoasm
becase the only two docwments that have been published ars 0 cowrt decision (regarding one of the
defendaints, an adult) and a sty of e const's mlug,
1 1 have not been able to obtain these rao military cowrt rulings.
B wGhC 3900403, spra note 373 (emphases changed),

£ &

T3



The basis for judge Egoz's argnment is a scenano in which Palestinian adults take
advantage of the law’s leniency towards children, by intentionally choosing young children to carmy
out terrorist attacks. To justify her stance, mdge Egoz depicted this scenario as an epidemic, arguing
that such use of

young children and youth spread duning the violent rampages in the beginning
of the 20s, when children were sent to throw stones and Maolotov cocktails and
to partake inviolent disorderly conducts, Unfortumately, the circumstances of
the case before us prove that a similar negative phenomenon might also spread

nowadays, although through much graver crimes such as weapons smuggling
and gunshaot terrorist attacks,

This narrative, in which Palestinian children commonly serve as devices in the hands of
adult terrorists, was designed to establish the necessity of judge Egoz’s stance that voung age could
b an aggravating factor, Judge Egoz stated:

I am not happy to [make] this harsh assertion from which derrves the reduction
of the relative weight which should be given to the fact that the offender s a

young youth, but the state of affairs now m the region [i.c.. in the West Bank]
and the wormy of an increase m such crimes, make this assertion inevitable,

Evenmually, judge Egoz translated her view of voung age as ageravating mto an exceptionally harsh
sentence of 14 months (six months in prison and eight on probation). This raling disregarded the
fact that the defendant was 13 years old at the time of the sentencing. and that the military
legislation therefore limits his sentence to six months,**

As we have seen. both judges Fechter (in 1967) and Egoz (in 2003) described vouth as
aggravating in order to accenmate the need for deterrence.’™ Ar the same time, the two judges
hoped to deter different gronps: Fechter aimed to deter “other youmg people™ *® whereas Egoz
endeavoured to discourage adults (from using minors for terrorist purposes).”” This disparity is
pethaps due to their different views of child-adult relationships: Egoz considered Palestinian minors
to be passively and mstrumentally used by Palestinian adults, whereas Fechter depicted them as

more independent

& (emphases changed),

Jd, (emphases clanged),

For this reason, the Military Court of Appeals reversed this meling. and clanfizd that the s1x montls fmi

refiers to the prison sentence together with the probation perod MilC 3303, sypea wote 373,

¥ This raises the question, which in itself is beyond the scope of the present chapter, of how effective
haish sentences can be in deterring politically seotivated perpetsators.

. Suga mote 449,

7 Supwa note 451, However. the Military Cowrt of Appeals evenmally shortened the prison senfence

imposed by judgs Egoz from six to three months, and held that althoough “the inclsion of misers in

snch [terrorist] offences should tuly be disconraged. [...] this deterrence should be achieved fhoongh

panishing those adidrs who explodt idnois in their activity, as harshly as possable”. BUIC 35803, sigma

nofe 373 {emphasis in cngimal)
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In 2004, another military udge, Yoram Hani'el. voiced a stance similar to that of judges
Fechter and Egoz:
[...] expenience shows that the appellant’s young age has a mwofold
consequence. On the one hand we take his age into consideration [...]. But on
the other hand, his age also has an ageravaring conseguence, as it becomes
clear, time after time, that there is a directing hand in the sendimg of minors by

adults to actions endangering their lives and the lives of others. Their purpose
is to receive a lenient sentence thanks to the [sic] young age [...].

Notwithstanding some differences in their reasoning. all toee judges poray the Palestinan
child as a challenge to age norms — and therefore as a challenge to childhood. The Palestimian child
15 said to be mvolved in executing terronist attacks, and this depiction contests the common
association between young age and mnocence (which 1s the basis for sceing young age as a
mitigating circumstance). Thus, the Palestmian child is portrayed as a Trojan horse; on the surface a
child — an emblem of innocence — but in practice the ultimate challenge to childhood. ™

We have so far seen that the consideration of age, while appearing in the Isracli military
legislation as a fairly straightforward issue, is in practice much more complex, When sentencing
Palestinian minors, Israeli military courts might often disregard their voung age altogether, consider
other factors as overniding it, and in some cases have even considered youth to be an aggravating
factor. This complex legal dynamic, the courts” justifications of it, and the anxieties it arouses
among HROs. are all part of the culural politics of age and childbood — which are informed and
infissed by, but at the same time also constimrive of, competing social understanding of clildhood,
and competing agendas concerning Palestinian children in particular ** To fusther examine this
intricate culmral politics of age and childhood as it manifests itself in Israeli law’s encounter with
Palestinian children, let us now mrm to the age terminology in use by Israeli nulitary law. the forces
that shape it, and its socio-political effects.

Y OMEIC 30004 St v. The Military Prosecwror [2004] (Mil, Cr. App.) (emphasis added),

¥ This portrayal is possibly shared also by the two nulings cited in judge Egoz's decision. See supra note
450 and accompanying fext

¥ For a narmower understanding and use of ihe terms “politics of age™ and “culniral politics of childbood™,
in the context of child soldiers, see Darvid M. Rosen, Child Saldiers, Frfermational Huamitarias Law,
aicd the Globalizanon of Childieed, 109 AMERICAN ANTHROPOLOGIST 296, 295 (2007). Oi the
“coltural polites of childhood” m general see Nancy Scheper-Hughes and Carobhar Sargent,
Jrtrovtie tion, in SMALL WARS: THE CULTURAL POLITECS OF CHILDHOOD | {Maney Scheper-Hughes and
Carolyn Sargent eds., University of Californian Press, Berkley LA and London, 1998). See alro JAMES
AND JAMES, sapea note 115, at 37 (“the cultural politics of clildisood refess to the combosation of
national awd therefore cultural contexds, social practices and political processes throagh wldcl clabdlxod
15 nmiquely constructed in different societies at differens imes."}
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3. AGE TERMINCLOKGY

A dn), Unirery / firagmentary elassificarions

The government of the British Mandate, which ruled Palestine from 1920 to 1948, enacted the
Juvenile Offenders Ordinance in 1922, and thoroughly amended it in 1937.*! Among other things,
the Ordinance divided “juvenile offenders™ nto three sub-categories, for each of which different
provisions were tallored: “child” (under 14 years of age), “youth™ (14-15 years of age), and “tender
adult ™ (16-17 years of age). * As described in the previous chapter, this ordinance — and British
Mandate law generally — remained in force with the establishment of Israel in 1948 %

In 1967, when Israel occupied the West Bank and the Gaza Stmip, military legislation was
enacted which adopted these categonies, ut lowered their thresholds by two years, Thus, “clhald”
now applied to under-12-year-olds, “youth™ to 12- and 13-yvear-olds, and “tender adnlt™ to 14- and
15-year-olds, In domestic Istach legislation. in contrast, the age thresholds of these categonies
remamed unchanged.

I have gone to great lengths to find a possible explanation for the military”s lowering of the
age thresholds of these categories — but to no avail. As mentioned in Chapter 1,*° T obtained access
to hundreds of potentially-relevant internal military comrespondence in the Istach military archive,

bt found no reference to this issue in these documents, *®

Following edncation scholar Nancy Lesko and others, the age-based classificatory model
employed by Israeli military legislation can be described as echoing psychological (mainky
developmental-psychological) and sociological conceptions of lnman life, in general, as a linear
and cumulative development: and of childhood, in particular, as a disunct stage — o rather. a

THE JUVENILE OFFENDERS ORDINANCE {1937,

Y2 This is a literal tramslation of fhe ape catepories used in the Hebrew version of the Ovdinanee. The
English version used the ferms “young person” and “juwvenils adult” (a5 opposed to “youth™ and “'tender
adults™). THE JUWENILE OFFENDERS ORDMANCE (Eizlish version), ant. 2. Notenthstamdig e symbolic
importanee of the termmological dispanty between the Hebrew and English versions, we wall
cocentrate o the Hebiew termanology. due (o space constraints.

THE JUVENILE OFFENDERS ORDINANCE, mypra nete 461, art. 2, The classification used in the Ordmance
dlid nt entirely match the one vsed in the UK law af the time: “child” (uwdac 147 and “vouing person®
(14-17 years old). THE CHILDREN AND YOUMG PERSONS ACT (1933}, art. 107, In 1937, the Executive
Council of the British Government in Palzstine rejected a suggeston to amend the Ordinance by
deleting the term “tender adule™ (in the English version “juvenile aduli') from the Bill and by extending
the defimition of “vouth™ (in the English version “voung person™ ) 1o cover o person between the ages of
14 aipd 18 vears. Minntes of the G050 Meatthg of the Execunne Coatiend Held ar the Gonermmient Offiees,
Jeruzalenr, on the Sth January, 1937 —ant. 31, in GOVERNMENT OF PALESTINE — EXECUTIVE COUNCIL
DECISIONS (1937).

S mote 298 and accompanying text

Sagre text acomnpaying note 205,

e possible explanation is that these age categores were tailboded 1o reflect the domestic law’s
defimition of Istach male delinquents, at the time, as under-16=vear-alds. See mfra note 478,
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sequence of standard stages of cognitive and emotional development and socialisation. ™ As is the
case with Istacli military legislation, “developmentality™*** tends to intensify age norms: * the age-
groups mto which children (i this case Palestinian child offenders) are divided are treated as

homogenous, developmentally-distinct, and as possessing imique traits, needs, and crises. ™™

Developmentality and mtensification of age nomms are generally prevalent in the modem
West, " but as the Israclhi military legislation illustrates, their effects can differ across different
settings, according to the particular lines along which they are reproduced and the factors informing
their reproduction. Thus, in the case of the military legislation, with its specific developmental-like
renminelogy and the particular delineation of that terminology, two noteworthy effects are thatat 12
vears old, Palestinians are considered “vouth™ — an interim stage berween childhood and adalthood
—and at 14 yvears old they are regarded as “tender adults™ — that is, voung adults, vulnerable adults,
but adults all the same.

If calling mdividuals particular names, assigning to them particular categories, not only
affects them but at some fundamental level constitutes them as subjects, ™™ then what effects do the
above age categorics produce? This inevitably depends on the power Isracli military legislation
invests in them. Thus, the category of “child”™ (under-12-vear-old) is of great potency, as it endows

NAMCY LESEO, ACT YOUR AGE!: A CULTURAL CONSTRUCTION OF ADM ESCENCE 107-]134 {Emlhdg:.
Mew York and London, 2001 ), On developmentalist compeeptions of cluldlad see alse ARCHARD., siipa
note 2, at 26-27, 32-36; Lynn Fendler, Educatimg Flexible Sonls: The Consirmnchion af Swlbfecivity
Mirough Developrmentality and futeraction, iy GOVERNDNG THE CHILD IN THE WEW MILTEMNIUM 119
i Eeenneth Heltgvist and Gumlla Dahlberg ads., Routledges, MNew York and London, 2001 §; JAMES. JENKS
AND PROUT. supea note 2. at 17-19, 20-24; DAVD KENNEDY, THE WELL OF BERNG: CHILDHOOD,
SUBIECTIVITY, AND EDUCATION 4=5, 12-15, 64, 95-99 {State University of New York Press, Albany WY,
20060 ROSE, supra note 1. at 142-134, On critigues of developanentaliny see, e.g., ARCHARTY, sopig ipoie
2, ot 34; DaviD BUCKINGHAM, AFTER THE DEATH OF CHILDHOOD: GROWING UP IN THE AGE OF
EIECTROWK: MEDLA 14-132 (Polity, Canbeidge. 2000): JAMES. JENES AND PROUT, sapre mote 2, at 1E-149;
GILL VALENTINE, PUBLIC SPACE AND THE CULTURE OF CHILDHEOOD 54 (Ashgate, Aldershot and
Burliingtoda, 2004} On possible altematives to developimentality, see LESRO, sipea note 467 at 195-196,
194

This term is adopted from LESED, supea note 467,

The phrase “mtensification of age norms” 15 bomowed from HOWARD P, CHUDACOFF, HOW OLD ARE
Yol AGE COMSCIOUSHESS M AMERICAN CULTURE 635-91 (Prnceton Unaversity Press. Princedon B amd
Oocford, 1989),

O thie wniqueness attributed to different ape progps, see LESKO, sigww note 467, at 107,

' Om the growing sulhural acceptance of developmental psychology in the West, and the increased
strengthening of age porms, see CHUDACOEE, swpre nofe 469, a0 9, 163-167, On the prevaleme of
developmentality in HROs" accounts of clild soldiers see ROSEM, sipra note 19, at 134, On the
normalization of age=-graded schooling mn the US see CHURDACOFF, sypra node 469, ot 30-40; William 4,
Fischel, "Wl I See Fou in Sepdenibor? ™ - An Evononde Explonorion for the Stondand Sedool Colendar,
53 JOURNAL OF URBAN ECONOMICS 236, 239241 (20046); LESKD, saprra note 467, at 120=122, On the
legal nae of age catepories in geperal sog KING AND PIRER. suprer note 110, at 108,

See, gemerally LOUIS ALTHUSSER., LENDY AND PHILOSOPEY, ANT} OTHER ESSAYS (Ben Brewster trans.,
Monilaly Review Press, Mew Yook, 1971): JUDTH BUTLER, GENDER TROUBLE: FEMINISM AND THE
SUBVERSION OF IDENTITY {Routledge, New York and London, 19900, CF, i relafion to chaldhood,
Drussel, sapea swote 289, at 194 (“being called a name is to be offered something, & space or locus in a
social grid, a filiation or affiliateon [...]. What's in a chald’s name, thea? What's in the nanse of
‘childhood,” and what's done on [sic] its name™").

i &
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those Palestinians marked by it — like their Istacli peers — with criminal impunity™™ (although in
practice, Palestinian “children™ are occasionally amrested, as explained in the previons chapter™).
The category of “youth™ (12-13-year-0lds) also cumes some potency, since those Palestinians
marked by it cannot be sentenced to more than six months in prison’’™ — though their Istacli peers
cannot be sentenced to prisen at all. "™ In comparison, the effect of “tender adult™ (the category
applicable to 14- and 15-year-old Palestimans) is mostly symbolic rather than practical since, as
explaimed i the previons chapter. the statutory restniction of maximmm sentences of “tender adnlts™

rarely applies. ™

Unlike the military legislation, domestic Isracli legislation (applicable 1o Tsraelis) gradually
abandoned the sub-categories “child”. “vouth™, and “Tender adult™. A single category — “minor™ —
was applied instead to all young offenders by the Youth Low of 1971 (which replaced the Ordinance
enacted during the Brtish Mandate),"™ and by domestic Isracli criminal legislation in general, ™

There is thus a patent dispanty, along national lines, in the degree of fragmentation within
childhood. Domestic Isracli legislation delineates Israch mimonity as mostly unitary, whereas Isracli
military legislation employs a fragmentary model, This 15 evidently part of the broader, nationality-
based, dispanty in Isracli law’s classification and treatment of children in the OPT — which we
discussed in the previous chapter™ and will continne seeing throughout this thesis, ™!

473
174
475

Sapra notes 351-352 and accompanying text.

Sagra note 389 and acconpanying text.

S nee 373 and accompanying text. However, m order for this restnichon of the prison sentence to
apply, Palestinian defendants mmest be “youth™ {1 3-14-year-olds) af s time of thew senfenciig — ratler
than at the times of their alleged offences. This 1ssue 1= discussed fifre text accompanying notes 537-
545,

Sergra mote 317 and accompanying text

Seigea text acommnpanying wotes 377-183,

Sapra fext accompanying notes 295302, Tatially, the term “mnor™ applied to gurls under E8 and boys
under 16, bat during the late 1970 the age of crimanal imajoity was chasged to 18 vears fior male and
female children alike. See, a2, Suzl Ben-Barch, Foudh ferdig: The Sitwation and Folice Coprng
Wi 2 {lagaeli Police, 20Ty (Hebipew), avertlalle af
htp:/www, police. gov.il'mehozot agaf AHM hativatHakirot Docoments'mzot_noar_olepdf  MER
Hovav, LEGAL AND ORGANISATIONAL REGULATION OF THE PROSATION SERVICES BV ISRAEL 4. 14
(Isrweli Mmistry of Welfare and Social Services, Jemusalem, 20117 {Hebwew), avaiiable af

Ehi ]
177
478

herpe/farww . molsa. gov il About/OffcePolicy/ DocnnentaFe DT add 36D Yud 14D TG 3% 0T YA RS DT %
D422 DT S T DT RS 5 %D THAT DT S D T e AA NI TR A 1 YD TS 5D T e AL YD TR0 0

201 %207%201 1.doe-20208 a0 7400 T4l T4l S D79 e 1 4aD 1468 L-UNIONM. doc. The gender disparity was
inherited from the British Mandate law, according to wisch youth courts had junsdichen over girks
under 18 and boys wmder 16, Additionally, whereas delinquent girls wnder 18 who had been convicrad
were el o corectional bstinitions for delinguents, boys aged 14 vears or obder conld be sent io prison,
THE JUVENILE OFFENDERS ORDINANCE, nypra note 461, arts, 3(1), 18, Male defendants aged 1618 were
tried i regular courts, but thedr trials wese subject to special stipulations set by the British Ordoance.
For an analysis of the differential treatment of delimsqeent girls m Mandate Paleshne, see RAZT supho
note 296, at 233-271.

e See, e.g. THE CRIMINAL PROCEDURE LAW (ENFORCEMENT AUTHORITIES — BODY SEARCH AND THE
GATHERING OF MEANS OF IDENTIFICATHION) (1 996], art. |, Onby in the panicular context of obtaing
evidence is the term “child™ nsed {denoting snyone vmder the age of 14 years). THE LAW TO AMEND THE
RULES OF EVIDENCE (THE PROTECTION OF CHILDREN) (1 95%). ast. 1.

B Supea text acoompanying notes 409-439

L fra text sccompanying notes 761-767, §77, and $18-920,
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However, as already noted in the previous chapter, Istacli law s construction of childhood
cannot be reduced to national differentiations. As we shall now see, in practice the age
demarcations im use by Israeli military law function in a much more intricate, and often elusive and
incoherent manner, This complexity, it will be argued, is revealing of broader characteristics of
Isracli military law and the Israch occupation on the one hand, and of childhood as a socio-legal
construct on the other hand,

F.0by The definivion of “minoe™

As noted above, in 1971 the Yowth Law put the category “minor” into use in domestic Israeli
criminal lavw (which applies to Israelis — including Israchi settlers). In companson, in Isreeli military
law (applicable to Palestinians), the term “minor” has had a mech more tumulmons history since the
begmnmng  of the occupation, which can be  divided mto three  stages:
(a) 1967-2009, (b} 2009-2011, and (c) 2011 to date. Let us now examine the complexities and
trends which have emerged during these stages, and discuss their significance and implications,

3(b) 1. 1967-200%; No statutory definition; ambignity in court mulings

For over four decades since the begimning of the Isracli occupation, Isracli military legislation
included no definition of “minor™. " and the only age categories in use were those discussed earlier
— “child” (under 12 vears of age), “youth” (12-13-year-old). and “tender adalt™ (14-15-year-old).

HROs crincised this legal state of affairs, which they understood as seming the age of
criminal majority for Palestinians at 16 years — two years lower than that of Teraelis. *** For instance,
HRO Save the Children — Sweden subinitted a briefing paper to the UN Commission on Heoman
Rights in 2005, which among other things contended:

Under Israeli military law. a Palestinian child is considered a nunor untl the
age of sixteen. The CRC [N Comvention on the Rights of the Child]

¥ More accurately, a definition of “mino™ appeared in the military legislation since 1974, but the
legislation explicitly staved that this definition applied ouly for the pupose of release on bail, ORDER
1651, sivpra nofe 74, art, 181{a), This provision was ongnally anchored in ORDER 132, sypra note 345,
art. Tale). Also, in 1988, an coder — wlkich has since dhen been aanlled — defined a “minor™ as “arvone
whe cannot be cromanally prosecnted due to his [=1c] age™. ORDER 1235 CONCERNING THE SUPERVISION
OF MINGRS' BEHAVIOUR (1988), art. 1.

¥ See e.p. Addameer — Prisoner Support and Human Rights Association, Palestinian Children Political
FPrizoners (2004). qvatiaide af hitpowawaddamees. org/detentionclildren Istml, DCT — PALESTINE.
STATUS OF PALESTINIAN CHILDREN'S RIGHTS: ISRAEL’S VIOLATIONS OF THE RIGHT TO LIFE AND
SECURITY AND THE RIGHTS OF CHILDREN DEPRTVED OF THEIR LIRERTY DURING THE SECOND INTIFADA 9
(20040, DCT — PALESTINE AND SAVE THE CHILDREN — SWEDEN, suprg iote 32, af 67 SAVE THE
CHILDREM — SWEDEN, snprr note 262, at 31; YESH DB, 5igere note 26, af 22, 155=156,

85



definition of a child is [meant 1o read: as] any person under eighteen years of
age is only applied to children who are citizens of Israel. So in effect, Israel
applies two sets of law on the same territories. Israeli settler children [._. ] are
considered minors umtil they are 18, but Palestinian children who live on the
same territories are not. ™

Notwithstanding their importance, HROs" denunciations such as this, by focusing on the mlitary
legislation. ignored the question of how Isracli nulitary courts interpreted and applied age categories
in practice.

An analysis of military comt mlings reveals that while the military legislation did oot
provide a definition of “minor”, the military courts offered two competing imterpretations of that
term. On the one hand, some military court judges indeed defined “minor™ as refemring to
Palestinians under the age of 16 years,™ in congruence with the above three sub-categories
("chuld”, “youth™, and “tender adult™) which extended up to that age. Yet on the other hand,
numercus military court rulings, judges classified and referred to Palestinians aged 16™ and 17%
years old as minors. For example, in 2003, a Military Court of Appeals judge declared rwo
defendants aged 16 yvears old (at the rime of their offences) o be only “[Jormally [...] adults
according to the [military] law”, and reiterated that “their adulthood is merely formai™ ** Such
interpretations of minority nught have been influenced by domestic Israel law's definition of
“minos™ as anyone under the age of 18 vears, ™’

¥ Save the Children — Sweden, Brigfing Papers on the Sincorion and Rights of Palestinion Childven in the
Oocnpied Palestintan Territordes UN Connnission an Hiomar Raghis (2065),

O See e, MilC 265109 The Military Protecurion v. Haosnia [2009] (Mil. CL App.) (stressing that a 16-
vear-old 15 not a “minor” according to the military lnw), There are many simalar nalings.

¥ There are many examples. See, e.g., MilC 8603 The Military Prozecutor v. Aby Safia [2003] (Mil. Co
App ) MIlC 2177704 Allamnr v, The Military Prosecutor [2005] (Mil, Ct App. ) MIlC 1014405 47 v,
The Militory Prosecasor [2004] (MMil O, App ) BAIC 227408 Tie Miditoy Proseciror s Abda [2005]
(Mil. Ct, App.): MIC 300805 The Militmy Prosecufion v, Alkam [2008] (Fedea Ml Ct); MilC
2730006 Samy v The Milftery Progecuror [2006] (AMil. Cr App): BMIC 3098807 The Moy
Prasecution v, Harfush [2007] (Ml Ct, App. ) MIIC 3617907 Daray v, The Military Prosecetioer [ 2007)
(AL Ot Appd: MIlC 386807 The Miitrary Prosecudon o« Howaed [2007] (M6 Ot Appo: MalC
1655/08 The Military Prosecudion v. Jadallah [2008] (Judea bl Ct); MIbC 4388708, supr note 486
MGHC 439508 Sherria v The Moy Prosecadon [X008] (WL Cr App)s MGEC 1442709 Kawvesivg v
The Milisory Prosecition [2009] (Ml Cr, App. ).

¥ Here. too, the examples are mmerons. See, eg., MilC 12802, siprr note 447: MilC 3386/02 The

Military Prosecufor v, Satifa [2003] (Tudea Ml Cr); MulC 14203 The Militory Prosecnter v, Kalibi

[2003] (Wil Cr, App. ks MIlC 386503 Bisbarar v, The Milivary Prosecoror [2003 ] (Mil, Cr, App.); MalC

J0V0d. saera note 458, BOC 2373004 Mgl v, The Aifitary Prosecutor [2003] (Ml Cr. App. ) MilC

1051405 Abw Hashas v, The Military Prosecyror [2005] (Mal, Ct Apps; MalC 153105 The Milrary

Prozeeutor v. Aba Salla [2008] (Ml Cr App MEIC 4361707 Awiaewa v The Milifory Prosecition

[2007] (Ml Ct. App.k; MilC 228508 Fovwn v, The Militnry Prosecition [2008] (Ml Ct. App. ) MilC

A3RBN08. supora note 486, MIC 463508 Tra MEars Prosecuimons v. Aot [2009] (Judea Ml Cr); MibC

471608 Dwikat v, The Military Prosecition [2008] (Ml O App.y; MilC 481 108 Bawi v Tlee Militory

Frosecution [2008] (Wil Ct. App.): MlC 452208 The Milinare Prosecuiion v. Bragate [2008] (Wil Ct.

App ¥ MiIlC 1430009 The Military Prozecenfow v, Kossah [2009] (Samara b, O ) MO 272809 Halil

i The Militery Prasecution [20050] (Mil O App).

MIHC 65003 Tve Milirary Proseciotfor v by Seger [2003] (Wil O App. ) (emphases added).

S note 302,
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3.(b).2. 2009-2011; Statutory definition added; ambignity persists in court milings

In Tuly 2009, the military legislation was amended to add a definition of “minor” as any person
under the age of 16 years (alongside the sub-categories “chald”, “youth”, and “tender adult™, which
remained in force).* This made the disparity between Isracli military law and domestic law as
regards the defimtion of “minor™ mmch starker.

The persistent disparity in the definition of “minor™. between Istach and Palestinian
children. evoked continued criticism from the UN Comnirtes on the Rights of the Child ™ the TNV
Conmittee Against Tortre,™ and many HROs. ** For example. in 2010, the Concord Research
Centre _for Integration aof International Lew in Israel — a lepal clinic in the Israeli College of
Management — published a position paper (that had been sent to the Isracli Military Attorney
General), which states among other things:

As a result of setting the age of majority [in sraeli military legislation] at
sinteen vears, [ ... Palestinians] over the age of sixteen are [ ... ] not entitled to
“youth adjudication” [i.e., to trial m malitary youth courts ... ). [...] spliring
the concept of childhood, so that [Palestinian] residents of the Termtonies
who are over the age of sixteen are treated fundamentally differenty than
their peers who reside in Isracl, constitutes unacceptable discromination [, ..
This situation contradicts the clear trend in mtermational law to set the age of
majority at eighteen years, [.. There is thus] a considerable discrepancy
between the legislation applicable within Israel — which recogmises the age of
majority to be eighteen — and the military legislation. As a result of this
discrepancy, a single legal system holds a split concepr of ehildhood *!

This text, like the Save the Children briefing paper quoted earlier, ™ makes two intertwined
moves: first, it advocates a universal defimtion of cluldhood — which is based on age and space

¥ ORDER 1644, sipra note 346, art. 1.

TN COMMITTEE ON THE RIGHTS OF THE THILD, swpra note 159, at 2 (“Israeh lemslaton continuees to
diserimanate in the definition of the clild between larseli chuldre (8 vears) and Palestinian children in
the ocoupied Palestinian termitory (16 vears),™)

¥ N COMMITTEE AGAINST TORTURE. CONSIDERATION OF REPORT SUBMITTED BY STATES PARTIES
TIRDER ARTICLE 19 OF THE COMNVENTION — [SRAEL: CONCLUDMNG DBSERVATIONS (CATAISR/COVE) 8
art, 27 (20090, averifafe ar littg: Cwrarw 2 ohclo. orglenglishbodies' cat'docsicoba CAT.C TSRO0 4. pdf
(“the Commattes remains concemed at the differing definrtions of a child i Israe]l — where legal age 15
attained af the age of 18 — and in the ocowpied Palestinian teivitories — where legal age = amaned ai
16."), This condenuation was also quoted by D07 — Palessine: DCT PALESTINE, suprg note 33, at 113,
See nlso, eg, B TSELEM, supre note 96, at 71; DCT — ISRAEL AND DT — PALESTINE, ALTERNATIVE
REPORT FOR CONSMERATION REGARDING [SRAEL'S INITIAL OPAC PERIODI BERORT TO THE CHILD 4
RIGHTS COMMITTEE 31 (2009 Yesh Dim and ACRI — Association for Crvil Rights in Israel, Graniing
Palestipdan Minors Tried v the Milltmy Cosvrrs Praper Profection arts. 9-10, 18-26, 28 (2000)
(Hebrew), available af tps'fwara scrlorg.al'story aspxTid=2511,

¥ The Concord Research Center for Integration of International Law in Iarael. Lerter fo the Military
Affarmey Creveral 2-3, g (2000 {Hebrew), averiafie ar
hitp:ferwow oolman. ac. il research iresearch_instiiute’'concord friend_law/iews_lastDocuments Children
Y2 DinM b ilitary a2 001 Concord®a2 M etter pdf (emphases added).

Sergra mote 484 and accompanying text
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demarcations (18 years and yvouth courts, respectively); and second, it anchors this universal
definition in international law.** However, this taken-for-granted conception of childhood is, in
fact, not cross-culturally grounded but a specific, modern-Westem notion. ™’

The anxieties which these two HRO texts evince in relation to Israehi military law’s
defimition of “minor” thus revelve around the wiolation of the “nommal”™ boundanes of chuldhood,
These HROs perceive these boundanes to be violated when Palestinian children are rendered adults
“prematurely” (at age 16), or when they are not separated from their adult counterparts (and imstead
are med alongside them in the same courts). Especially stnking in the latter excerpt is the
explicitess of these anxieties, as illustrated by the framing of the disparity in ages of majority no
only as a matter of discrindnarion, bur also as an issee of a “split concept of childhood”. These rwo
interrelated desires of HROs — to (rejproduce a supposedly universal conception of childhood, and
to “normalise” the temporal (here: age-based) and spatial boundaries of childhood — will be
discussed in depth in the next chapters.**

Apart from this, HROs™ assumption that the age of majonty for Palestimans was
uncquivocally set ar 16 vears was misinformed. due to the HROs™ continmed reliance solely on the
letter of the Isracli nulitary legislation (and disregard of military court practice). While one might
have expected the new stattory definiton of “minor”™ as under-16-vear-old to resolve the
mterpretive incoherence among the judiciary with regard to this age category, in practice, rulings
given after this amendment indicate otherwise.™ For instance, a miling by the Military Court of
Appeals stated, in stark contradiction to the letter of the malitary legislation. that a defendant, who
had been “about 16 years ald™™ when perpetrating the offences anrbuted o him {an aduls
according to the military legislation), “was a minor when conunitting the offences” ™" Thus. inthe
Israeli military courts, the meaning of “minor™ remained highly ambiguous. even after a definition
of the term was added to the military legislation in 2009, This finding is quite remarkable. among
other things becanse the definition of “minor™ is mot normally considered, and 15 not defined in the

¥ O the relevant intermational law and its application in the OPT tee Appendix 4.

“7 " Om the globalisation of childhood by HROs and by intemational law, and on why the portrayal of
childhood as globally uniform s false, see Jo Bowden Childhiood amd the Polley Mabers: 4
Comparatnee Perspeciive on tive Globelization of Childhood, ir CORSTRUCTING AND RECONSTRUCTING
CHILDEOOD: CONTEMPORARY [S5UES IN THE SOCTOLOGIC AL STUDY OF CHILDEOOD 1R 7T (CAllison Jawes
and Alan Prowt eds,, 2nd ed,, Rowtledge, London. 1997); BUCEINGHAM, supm? note 467, at 10; Rosen,
supen ot 460, at 296-297, 304

¥ Infia text accompanying notes 627-630, 594, 713 811-813, §19-824, 972-973, 1038-1040, and 1083-
1484,

¥ Examples of military malings which, even after the amendiment 1o the military legislation, referred to
defendants aged 16 and 17 years old as “minors™ are: MalC 268009 The Milttar: Prosecurfion v, Fawmn
[200%] {Samaria Mil, Cr): MIIC 3239049 The Militea Presecurion v. Salawiel [2000] (Sanwmra Ml
Ct ) MalC 329109 Te Military Prosecution v Jodm Dae [2010] (Samaria Mil O MIlC 392109 The
Milttary Provecution v Kosliak [2000] (Sasria ML Ot MEIC 4770009 e Mlirarsy Proseceiion v.
Safadi [2009] (Samaria Mil. Ct.),

™ While the cout's use of the word “about™ further illustrates the elsiveness of age, according to the
anforstion o the court maliag the defendant was indeed 16 vears old at the toose,

ML M 1528009 Massarwah v The Military Prosection [2009] (Mil, Cr. App.) femphases added},

B8



military legislation. as open to judicial discretion (unlike other legal issues, such as remand or
SEItETICIng ),

What are the significance and implications of this persistent ambiguity of the term “minor ™7
For one thing, this ambignity can be linked, to some degree, to the unclear influence of domestic
Isracli law on the military law: according to the military courts, while the domestic law is not
operative in the OPT with regard to the adjudication of Palestinians, there are nevertheless some
links between the domestic and military laws. ™ “Some links™ is the key phrase here, as the exact
nature and strength of these links have been left to the discretion of each military court judge.
Consaquently, when determining the meaning of “minor” and other age categories, some military
court judges have ignored the domestic law. while others have advocared adherence 1o it (and 1o s
marking of 18 years as the age of majority). ™ An example of the latter trend is a Military Court of
Appeals miling, which favoured the domestic law's definition of “minor™ as under-18-year-old on
the grounds that
a minor is o miner i a minor, whether he [sic] rves where [domestic] Israchi
law fuully applies to him, or elsewhere [namely in the OPT]. where [domestic]

Israch law mdced docs not fully apply tut there is a real mflucnce of the
[domestic) Isracli legal system,”™

Moreover, the continued classification of 16- and 17-vear-old Palestinians as “minors™ by
some military judges, even when this classification markedly violated the (supposedly) binding
stamutory definition, demonstrates the complexity of Israeli law’s encounter with Palestinian
children. These clildren appear to be capable of evoking different. often competing, reactions and
forces. Thus, Palestindan children were for decades in the conjunction of two competing
demarcations of childhood: one. serting the boundary between childhood and adulthood ar the age
of 18 vears — a demarcation which HROs perceive as universal and normal. and which is deminant
in a myriad of childhood-related arenas including domestic Israeli law:™" the other demarcation of
childhood, as extending only up to the age of 16 years, was anchored in Isracli military legislation.
The different interpretations of “minor™ by mulitary court judges may thus reflect different
mnderstandings of how to resolve the collision between these two competing demarcations of the
end of childhood.

M fap, e, MIlC 2012/09 The Military Provecurion v. Abu Rafina [2000] (MiL Cr. App.).

B Jndges who have emphasised the influenze of the domestic law on the matitary legal system attributed
this influence, among other things. to the fact that the legal edwcation of military conrt judges. in lsaaeli
higher sducation msttutions, 1s based on the domestic law. See g, MIC 397504 The My
Proseeution . NMewer [2006] (Judea Ml ).

™ MIIC 2912/09, sigra note 502 (emphasis i onginal). The pudicial uss of the term “Tsrach law™ to denote
only domessic Israeli law, whech is typical of Taaelhi popuilar and lega] discourses. reproduees the pogalar
Israchi conception of the OFT as located outside Israeli space and tune,

™ In domestic Israeli law. the age of 18 years marks majority nod ealy with regard 1o offending. but also
for amany other purposes such as voling, conscnptio, and various legal obligatvears med dssues
conceming the child-parent relationship,
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Interestingly, some judges allowed the former demarcation (childhood = under 18) to
prevail, even at the expense of the military legislation’s delineation of childhood which these judges
viewed as “merely formal™. * In simplistic terms, it could be said that notions about what childhood
means and should mean do not automatically succumb to national agendas (in this case, the
ocoupying power’'s desire to apply its legislation, which defines “minor™ as under-16-vear-old, to
the occupied population).

The persistent ambiguity of the term “minor™ thus illnstrates both the complexity of the
figure of the young Palestinian offender, and the complex relations between domestic and military
laws. Ambiguities are not bad per se, and our aim is not fo “reselve” them.™ but to examine how
terminological ambignity functions in the specific context at hand — how it affects its subjects: the
Palestinian children, their attomeys and families. Individually, each instance in which a mulitary
court judge violated the military legislation and classified 16-17-year-old Palestimans as minors
could (in principle at least™®) allow for a more lenient treatment of these Palestinians than the
legislation alone would prescnibe, But at a broader institutional level, this ambiguity produced
uncertainty; it prevented 16-17-year-old Palestinian suspects, their attomeys and familics from
predicting whether the military court would classify these suspects as minors. The courts” complex
stance(s) on whether and how to consider Palestinian children’s young age when determining their
sentences (discussed above ™ further intensified this unpredictability

These particular uncertaintics are arguably symptomatic of a broader mcoherence of the
military court system. This institutional meoherence 15 manifest, among other things, in the
substantial disparity which has been argued o exist between the sentences Israeli military colurs
issue for similar charges ™ The Military Court of Appeals itself has admitted. specifically, thar

S mote 488 and accompanying text

i MWick Lee, The Challesge o Chilalrood! Distrilucions ofeliiadlosd s ambigadty i adull instiraions,
& CHILDEOOD 455, 461 (1999) (“the poant here 1= not to suggest that ambigmty 1s bad per s, nor that 1
could lave or should lave been resolved into a wuvocal noderstandorg of clildren'™): JTAMES BOYD
WHITE, THE LEGAL IMAGINATION xv (abridged ed., University of Chicags Press, Chicago and London,
19835 (proposing that lawvers shonld be wven “a traimng [..] in e wavs one can live with an
increased awareness of dee Ludts of ooe's knowledge and mind, accepting ambiguity and wiscertainry as
the condition of hife.”)

" Inpractice, the courts’ consideration of defendants® voung age is more complex, as explained shove. See
sapr text accompnaying notes 439460 and fefra text accompanying motes 532-535,

Sigea bext acooanprnaying potes 439-460.

HANAR, sppr neote 21, at 256, While the mulitary law sets maximnm sentences for each offence, it does
nof provide setencing guidelises — other tleds the vouth consideration, wlach s employed incoherently.
s shown above, These courts therefore bave full discretion over semtences, subject to the previously
dizcnssed maccimnm sentence lundtations. Altloagl the domestic law does ot provide ¢lear seitencing
gaadelines either, civil cowt jdges — wlike mulitary coust judges — lave at their disposal statistical
information (available on onding legal databases) on the sentences imposed by the il courts

-
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military court mlings have been inconsistent i relation to the punishment and detention of

Palcstinian minors.”"!

Moreover, the uncertainty conceming the interrelated issues discussed thus far — the
meaning of “minor”, the consideration of young age, and the sentencing of minors — is illnstrative
of the unpredictability which, according to several Istach social scientists, characterises the Isracli
rule in the OPT in general. Examples of this unpredictability inclnde the ever-changing distribution
of Isracli checkpoints: the inticate, unpublished, and constantly-changimg miles determining
chigibility for permits to enter Isracl or move within the West Bank: the vaguencss of the
imstrnctions guiding the Israeli security anhorities, which leaves these instmctions open 1o on-iie-
spot interpretations: and the conflicting orders which different Israeli bodies sometimes issue.
Deliberate or not, these unpredictable mechanisms amount to an effective control apparatus, which
can therefore be descnibed as producing “control throngh uncertamty™, or as evincing “effective
ineffectiveness™, "

We began our discussion of the ambiguity of “minor™ m Israch mulitary law with an excerpt
from the Concord Research Cenmre’s position paper. And we saw that, like other HRO publications,
that position paper expressed misinformed criticism due to its reliance solely on the mlitary
legislation {and wnawareness of the practical ambignity of “minor™ in the military courts). It is
worth adding that the HRO made snother misinformed assertion (also quoted above™™): that
Palestinians aged 16 years old and over were not being med in military youth courts, This
misinformed assertion. too, relied on the formal military legisianon, which was amended, m July
2009, to generally prescribe separate hearings in military vouth cowrts for Palestinian “minors™ —
whom that legislation defined ar the time as under-16-vear-clds. ™ The military also released a
public statement, anmonncing thar: “The [military] order was amended [. ] so thar a military vourh
court has been established in which [...] cases of minors under the age of 16 wonld be heard ™"
But again, judicial practice rendered age much more ambiguons than the malitary's legislation or

M MK 355/03, supra note 445 MEIC 449708 The Milisay Prosecesion v. Howajak [2008] (Mil. Ct.
App.}. One malitary judge further descnbed the nulitary prosscofion as inconsistent in relation to the
senteices it requests to be imposed on miness, MElC 126109, swpre note 423,

" Yael Berda, The Bureancracy of Occupation: Adminismatively Bare Life and Security Theology (paper

presented in the Base Life conference &t the Jenpalem Van Leer Instiie, 2006) (Helbaew'): Meve

Gordon and Dani File, Saras and the Destruction of Rizk Seciety, 12 CONSTELLATIONS 542, 551-552

(2008, Ariel Hendel., Ukeernaing gz o Conrrel Technolopy, 31 TEORIYA U-VIEORET [THECRY &

CRITIQUE] 101, 104-113 (2007 (Hebrew): Yeluda Shenhav and Yael Berda, The Colonial Forndearions

af the State of Exception: Juxigposing the Israely Occupation af the Palestinian Territories with

Clolorial Bureancratie History, in THE POWER OF INCTUSTVE EXCTUSI0M: ANATOMY OF [SRAETIRUTE

THE OOCCUPIED PALESTINIANK TERRITORIES 337, 239-340, 355360 ( Adi Oplar, Michal Girvom and San

Hanafi eds.. Fodse Books, Mew Yook, 20007 This is not unigue to leael Palestine, but i characterigtic of

post-colomal and other regimes: irfro text accopmanying nates 1057-1059

Sagra text accmpaying note 494,

However, the military law still allowed for non-separation m many cases, mehsding extension-of-

detention heariings awd other exceptions. See sipra notes 355-257 and accompainyving text.

¥ THE MILITARY PROSECUTION, ANNUAL ACTIVITY REPORT — 2009 at 91 (2010} (Hebrew), available af
bt/ Fwrwew law s f11 sip_storage! FILESDQ 750, pedf,
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public statements alone indicated: in practice, the military courts deviated from the legislation by
which they were supposed to be bound, and voluntarily extended the separate adjudication of
minors to Palestimians up to the age of 18 years, We will discuss this 1ssue at length in the next
chapter.*'®

3.(b).3. 2011 to date: The statmtory age of criminal majority raised

In September 2011, the statutory definition of “minor” was changed to denote under-18-vear-
olds,*"” similarly to domestic Israeli law.*"® As this is a very recent development, its influence on the
military courts’ interpretation of “minor” cannot be assessed conclusively, although the persistent
ambigmty of that term in conrt rulings is likely to subside or disappear. On the other hand, our
analysis of military court mulings reveals that the other age categones — “child™, “youth”, and
“tender adult”™ — have been applied inconsistently by the courts despite their unequivocal statwtory
definition.”™ For instance, whereas the military legislation defines “tender adults™ as 14-15-vear-
olds, in 2004 Military Court of Appeals judge Daniel Fricdman stipulated that a 17-vear-old
defendant “is a tender adult, as he has not yet mmed 18 years old™, ™

In practice, the impact of this stahtory amendment on Palestinian child offenders was very
lmited — an issee the military’s statements and some HRO reports failed to realise, due to their
continued reliance solely on the letter of the military legislation. To discuss why this statwtory
amendment had limited practical significance. and how HRO reports and military statements failed
to understand this. let us examine twio texts: a public lemer by HROs from 2010 advocaring this
amendment, and a military public statement from 2011 praising this amendment.

6 efia text accompanying notes 621-623.

AT ORDER 1676, swpra note 346, art. 3

M Gugwa note 302 and accompanying text.

¥ For military court rulings refermmg to 12- and 1 3-year-old Palestinians {"youth™ according to military
legislationy) as “children” see, e.g., MILC LET00, siprer mote 443 MMalC 2903505 Sefalin v The My
FProsecutor [2005] (Mil. Ct. App.); Ml 199909 dby-Abeid v, The Aoy Prosecufion [2009] (Wil
Ct. App. ). For mlings referving to 14- aind 15-year-obds (*Hemnder adulis™ according to tle legislation) as
“children™ see. &g, MIC 6603, svpra note 486; MilC 7604 The Miltiory Prosecutor v, Barabkar
[2004] (ML Ct. App ) MG 195104 The Milary Prosecution v. Hawmr Sekky Bavaitoer [2004)
(Tedea Mil, Ct) M 150606 The Military Prosecersor v, Sebik [2006] (Tndea Mal. Ct. ) MIlC 2008408
The Miftrary Prosecurion v, Alaly [2008] (Fudea Mil, Cr.), For milings referring to 14- and 1 3-vear-olds
(“tender adulis" according to fdee legislation} as “vouth” sea, e g, MIlC 10468 The Military Prosecutor
v, Afr Assad [1968] (Mabdos Ml C1), fr MILITARY ATTORNEY GENERAL"S OFFICE, SELECTED RULINGS
OF THE MILITARY COURTS IV THE ADMMISTERED TERRITORIES — VoL, 1. at 215, 217 {19700, hEkC
168/ 00 Abw-Adi v. The Milifary Prasecubor [2001] (Mal. Ct. App. )i MilC 23/03 Anshadi v, The Military
Frosecutor [2003] (Mil. Ot App. ) (“MilC 4803 Ansfad™ ), MO 2003008, sipra; MIC 364708 The
Military Prosecufor v, Abp-Shawa [2006] (Ml Ct. App.). For a mling referring to & 15-vear-old
{“tender adult” sccordug to the legizlation) as both a “chald” asd a “youth® soe WA 16T, sipen mwode
443

TOMENC 2804 Abu-AlSThabab v. The Military Prosecusor [2004] (Mil. C1 App.). The frequency of such
anterpretations by the military courts is wiknown, but exainples are mumenons, as idcated supro nofe
519
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The 2010 public letter, wntten jomtly by Istachh HROs Yesh Din and the Association for
Civil Righes in Iseael and sent to the Israch Military Attormey General, depicted the consequences of
the statutory defiminion of “minor™ (at the time) as under-16-vear-old thus:

Palestinian minors aged 16 to 18 vears are defined as adults for all intents
and purposes. inclnding not being tried in the military youth court but in the
regular military conrt; not being entitled to the presence of a parent; being
held in the regular detention snd pnson centres rather than a vouth detention
centre, and not being subject to the requirement that a welfare report be given
about their matter before sentencing them, ™!

The second text is a public statement the Isracli military spokesperson released in October
2011, a month after the statutory age of majority was rmsed, This statement attributes to this
statutory amendment great practical consequence,

dune to the special proceedings in place for minors, Their hearings are heard
by specially-trained judges, [...] separately from adult heanngs, and there is
A requirement to scparate munors from adults in detention and prison
facilinies. Additionallv, with respect to minors, the military vouth court is
authorised to appoint them a defence attomey paid for by the State, to order
the presence of the parents m a hearing, and to receive a [pre-sentence]

report. 5

In practice. however, raising the stanitory age of criminal majority to 18 years has not
affected Palestinian defendants in the way in which HROs predicred it wounld, and the military
announced it did — in several respects.

First, contrary to the HROs" public letter and the military’s statement, this amendment has
not changed the procedures for trying 16- and 1 7-year-old Palestinians (whom the statutory law did
not previously define as “minors™), As explained earlier, 16- and 17-vear-old Palestinians have
already been tried in military youth courts since two years prior to this amendment.** In any case,
military youth conrt hearings do not differ significantly from hearings involving adult defendants,
other than being held separately from such hearings (as the previons chapter noted and the next
chapter will explain further). ™

Second, contrary to these two texts, this amendment has not significantly changed either the
1ssue of parental presence or the 1ssue of pre-sentence reports. The amended nulitary legislation
continues to deny Palestnian child defendants the nghe 1o have their parents present in their

%l Yesh Din and ACRL supra note 493, art, 140,

= The Spokesperaon of the Tsael Defeiwce Forces, Aniandiens o the Mo Lo The des of Wikoeity i1
Jiden and Samarie Hos Been Raised frowm 16 fo 15, THE ISRAEL DEFERCE FORCES WEBSITE {October 4,
2001y (last wvisited: Febnwary 18, 2002) (Hebrew), availabde of Tedtgedeearw idfal01133-03409-
he/Tover.aspx

Sagra text acomnpaying note 216,

For discussion ses sapra text acomnpaaying note 347 and SifFa text accompanyeng notes 693-692 and
T21-T14,
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heanings™ or inferrogations™ and the right to have pre-sentence reports™ — issues which will be
discussed at greater length in the next chapters.*™

Third, again contrary to these two texts, the amendment did not affect 16- and 17-vear-old
Palestinians” detention and prison ammangements. According to information provided by the Isracli
military and the Israch Prison Service, since June 2009 Palestinian children have already been held
only in non-military facilities,”™ where — as will be explained in the next chapter’™ — they are
separated from their adult counterparts up to the age of 18 years, Moreover, in the next chapter we
will question whether the separation of Pakestinian child detaimees and prisoners from their elders is
praiseworthy, in terms of ifts consequences and the motivation belind it ™'

Ome issne which, in principle. conld have changed following the legislative redefininion of
“minor”, is the sentences imposed on 16- and 17-year-old Palestinians (whom the legislation onky

]I‘.‘d!

now defines as minors). ™ However, as we have seen carlier in thas chapter, being a minor does not

necessanly serve as a nutigating factor for Palestinian defendants: Israch mulitary courts often
appear to ignore Palestinians” minority,”™ or consider certain factors as overriding the minority
factor,™ or in some cases even treat minority as an aggravating consideration.” Time will tell
whether these latter trends will snddenly change after the stantory age of cnminal majority has

beem raised.

4, COEVALITY — THE COEXISTENCE OF AGE(S)

So far we have seen that, ar least in relaton to Palestiman minors, age demarcations have been
considerably more complex. ambignons, and elusive than both HROs and Israeli legislation present

Az explained m the previons chapter. since 2009 the malitary lemsiation suthorises mulitary youth conrts
to oider Palestindan pareits o be present m thedr child s hearings. However, unlike Isrseli parents. these
parents do not have a night to ke present éering ther chald’s hearings, and neither does the child have a
right to have tlem present. For discussson of this provision and s practical inmplicatioons see sagaa texd
ACCOMPANYING notes 363-265,

For further discussion seée supre text acconmpanying notes 3590-307 and fofa text accompiaying nodes
915-041,

Pre-sentence reports are rarely ordered. See infia rexs accongpaving notes T31-734,

F For discussion see defi text accompanying notes §33-608, 721-724. and 915-941.

B Tszlem, sipra note 402,

Jigfier text acomnpanying notes GL0-613

For discussion see infra text accompanying wotes §40=659, 682713, and 727-735

This cleasly does not copcern the (lundited) standory testrictions of nuaNanmnem Seqfeqaoes, Sace — 45 We
have sezn — they only apply to 12-15-vear-old Palestimans (whom the mailitary legislation had already
defiised as “minors™ prior to this amendinent). Supea test acconmpanyuag nofes 373382, 475477, and
537=545,

Sagera text acopanpanying notes J40-442

Segrra text accmnpanying notes 443-447

Sarga text accompanying nobes 448=-460

]
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them to be (later this will be shown to be the case with Isracli settler children as well). ™ This
chusiveness was shown to charactenise the courts” consideration of defendants” youth as well, and to
ivolve factors pertaiming to broader complexities and trends of Tsracli military law and Israeli
oceupation on the one hand, and childhood on the other,

Another mamfestation of this elusiveness of childhood and age is the simultancous
application, by Istach military legislation, of different ages to the same Palestinian child defendant.
As noted in the previous chapter and again in thas chapter, the military legislation limits the
maximum sentences which may be imposed upon Palestinian “youth™ (12- and 1 3-year-olds) and
“tender adulis” (14- and 15-year-olds), w0 six months and a year respectively. However, these
restrictions only apply to defendants who are “vouth™ or “tender adults™ at the time of the
sentencing. What matters is not the defendant™s age at the time of the offence, but only how old s'he
is when the sentence is determined.””’ In comparison, no parallel provision exists in the domestic
legislation (which applics to Istacli minors)

As the military court cases I obtained indicate, some Palestinian defendants inevitably shafi
from one age category to another (e.g., from “youth™ to “tender adult™) between their offending and
sentencing.”™ Insuch cases, defendants are simultaneously ascribed two different ages: their age at
the time of the offending (which is supposed to be a consideration in the sentencing™), and their
age at the time of the sentencing {(which determines their eligibility to the maxinmm-sentence
limitations).

Symbolically, a defendant thus can be, for example, simmltaneously 13 and 14 vears old—a
deviation from the previously discussed. socially prevalent, normalisation of age homogeneity**
Let us term this coexistence of two different age regimes (different ages and different age proups)
“coevality”.

This coevality makes the military court’s senfencing a moment when time both destabilises
and intensifies. On the one hand it destabilises, since military legislation, by placing the defendant
in two concrent positions — the person she was when comumitting the offence and the person she
15 af the tme of the sentencing — challenges the distinction berween past and present. On the other
hand, ime also intensifies. as not one but rvo ages — and hence two times — coexist in relation to the
defendant embodying them. The cowt retrospectively “brings to life” the defendant’s past (the time

B Iefia text accompanying notes $73-383,

' ORDER 1651, swpra note 74, arts. 168(k) and 168(c).

M S eg, MIlC 440703 The Militory Prosecutor v. Harfiesi [2004] (Judea Ml Ct) (in which the
defendant was 13 years old — a "vouth™ — at the ttme of his offendmg, and 14 years old — a “tender
adult” — by toe time of lis sentencing). See alu, e g MilC 1081/02 The Milltary Prosecuior . Sawast
[2003] (Hebron bl Ct.); BOIC 1001504 Te Milifary Prasecutorv, ik [2004] {Tudea ROl C1.) {in both
cases, the defendants were 15-vear-alds — “Geisder adults"” — when commuitting te offences, and 16-ye-
olds — “adults™ accordimg to the legislation of the thme — when fhey wers sentenced)

o Supea note 437.

O the social pormalisation and mtensificatvoa of age booogereaty see sapvn text accompanying notes

A58=-4T1,
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of the offence) throngh his'her present (and curent age), thereby bearing in mind both these times
iand ages).

This dual challenge — to the fixity of both age and time differentiations —is heightened with
the passing of time between the moment of the offending and that of the sentencing. The longer it
takes for the court to try defendants, the older they become and the longer their sentence might
be. ™ DCT - Palestine succinctly described this situation, in 2007, as follows:

A child who 15 accused of committing an offence when she is 15, will be
pumished as an adult if s'he has a birthday whilst awaiting sentence. This
places enormous pressure om a 15 year old child, the child’s family and legal
advisor o accept a plea bargain rather than risk court delays leading to the
child being sentenced as an adult **

Two vears later, the HRO voiced a similar concemn: “a child who 15 accused of commutting an
offence when he or she is 15, is punished as an aduolt if he or she has a birthday whilst awaiting

sentence”. "

These excerpts — and similar statements in other HRO documents™ — portray the defence’s
bartle in such simations as a battle against time. In this battle, HROs both reaffirm and dread age
norms: they reaffirm these nomms by criticising the court™s deviation from them (in the form of
senfencing a defendant who offended at the age of 15 as an adult): but they also dread age norms, as
illustrated by their consideration of birthday - a quintessential social mechamism of age
normalisation™ — as a threat. Thus, the time with wiich HROs and the defence stuggle concerns
not only the moment of sentencing. but also the day on which the defendant’s age changes.

Another form of coevality, which we enconntered earlier, is also worth mentioning. As we
saw, the discrepancy between nulitary legislation and court practice has resulied in some Palestinian

B At the same time, courts meay consider the passing of a long period of time berween the crime and fhe
senfencing as a matigating factor, See. ez, MUC 3131006 The Military Prosecetor v, Arar [2006] (fuden
Ml Cr). However, the Military Cowrt of Appeals deseribed that case as wrique aed wmmepiessntarive.
MIkC 248106 The Milifary Proseciior v. Argr [2006] (Wil Ct. App.).

2 D[ - PALESTINE, PALESTINIAN CHILD POLITICAL PRISONERS 1 (2007). Contrary to DO — Palesine's

nnequivocal clam, we saw earlier that at the fime this report was poblished, some militery conrt jodges

did not classify 16-year-old Palestinians as “adulis”. Suprg texdt accomgmaying motes 483-4 89 Alilwueh

the military legeslation no longer classifies 16=-vear-old Palestimians as “adults™, a1 the age of 16 years

Palestinians become meligible fo the one vessr maxinmm senfence restriction, Sese suprp tex

acconpanying notes 337-346,

THCT — PALESTINE, s niote 32, af 15,

DT — PATESTIME AND SAVE THE CHILDEEN — SWEDEM, saprio node 32 at 67-68; YESH DN, supra note

26, at 155

O the significance of birthdays as cultural mechaaisms of age pormalisation, see, &0, CHUDACOEF,
supra note 469, at 126-137; Lea Shamgar-Handshoan and Don Handshman, Celefeations of
Bureaneracy. Birthday Parfies in Kindergeorens, v PERSPECTIVES IN [SRAELL ANTHROPOLOGY 111
i{Esther Hertzog, Ont Abuhav, Harvey E. Goldberg and Emanme] Marx ads.. Detrost, Wayne Stafe
Umaversity Press, 20000, On birthday celebration as a Western mitual, which sepresents a dufferen
conception of age than cosceptions dondaant w otlser culires, see, &g, BLANCHET. sugporer note 4340, at
41=43,
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defendants being classified as both “mimors™ (in court judgments) and “adults™ (under the relevant
statutory law). "

5. BODIES OF AGE

So far, we have seen how the elusiveness of the boundaries, meaning. and nature of childhood and
age manifests itself throngh three different phenomena: the unclear stams of the youth
consideration, the ambiguity of age terminology, and the simultaneous apphication of different ages
to the same defendant, Disparate, somenmes conflicting, conceptions of age and childhood have
appeared to be at play with regard to these manifestations of elusiveness.

Also contributing to the elnsiveness of age is the potentially competing “evidence™
according to which age can be determined. Six of the Isracli military court mlings I obtained
explicitly illustrate this “competition of age™, In these mlings. judges examined and took mto
consideration the appearance of Palestinian minors™ physical age, even when it was scen as
discrepant from these minors’ chronological age (which was known to the judges™ ). As we will
see, the judges” willingness (and even desire) to ohserve children as “bodies of evidence™ show
age to be open for contention and negotiation.

Thus, in one case, a military court judge justified a relatrvely short sentence (in Israch
military law terms), on the grounds, among others, that “[t]he defendant in this case 1s 13+ years
old, bur phvsically he looks no older than 9 vears. ™

In another case, the court rejected the plea bargain reached by the parmes. and instead
imposed a significantly shorter sentence. The judge justfied dus decision by noting, inter alin: “The
defendant came across 10 me as honestly remorsefl, an impression intensified by the fact that he
was a young child who according fo his exterior appearance looks much vounger than his age [15
vears old at the time of his amrest], short, weak and undeveloped” ™ The military prosecution
successfully appealed this decision, and the Military Coust of Appeals doubled the length of the

44

o SaupwiT text accompanying notes 485-489 and 459-504

Unlike oter contexts. the lack of barth registration 5 not a significant wssie in the OPT.

¥ This is a paraphrasing of Heather DVenuz, The Sacial Constriction of Chifd Maltreamment: The Role of
Medical Procitteners, 4 JOURNAL OF SOCTAL WORE 99, 103 (2004). OFf course, aduls bodies. have alse
been nsed as a source of evidence. Sag, .z, Louise Amoore and Marieke de Goede, Transacnions after
W1 the banal face of the preempiive sfrike. 33 TRANSACTIONS OF THE INSTITUTE OF BRITISH
GEOGRABHERS 173 (2008) (discussing bow profiling and otler technigues ook certain bodies as mpore
of less threatening),

M 1506/06, shipoer note 519 (empliasis added). This decision was reversed. less tha & week Later, by
the Military Court of Appeals, which sertenced the defendant to five months in prison, 10 months on
probatus, awd a fuse of 1000 Mew laraeli Shekels, MEIC 1413006, sigpra note 444, The Cowt of Apgeeals
mentioned (et did not cnticise) the first mestance court™s consideration of the defendont’s yonng
appearance (“the frst cowt reacled [ ... 5] conclusion o reference to the [... defendant’s] exterior
loaks").

M 466806 The Military Prosecutor v. Halaf [2006] (Taden Mil. 1.} {emphases added),
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sentence, while nevertheless stipulating: “1 too have been able to observe the appelians, and T must
concur with the assertions of the first instance court about rhe level of his physical and mental

developmens, ™

In a later case, the court ordered a defendant’s release from detention under certain
restrictions, justifying this decision by describing the defendant &s “a 14 vear old minor, of a minor
body size, whom detention [...] will not benefit to say the least. ™ A vear later, in vet another case,
the court justified the sentence it imposed. which was shorter than requested by the military
prosecution, by confending, among other things:

before me stands a defendant who has not ver mmed 16 years old {and ir
should be noted that his appearance is even vounger) [...]. In such a case,

prolonged incarceration [...] 15 likely to gravely hamm his rehabilitation
chances and consequently the public inferest as well ™

While young appearance was seen in these four cases as a mitigating factor, the lack of
such appearance could comespondingly be seen. under certain circumstances, as an AZgravaling
factor. This is illustrated by a muling of the Military Court of Appeals, which stipulated:

the appellant™s young age [17 years at the time of the offences] cannot justify
a substantial shortening of his pumshment, since he is not a minor, but a
person who according to his age. and also according fo his loaks. should
have understood well the severe consequences of his acts, ™

The court’s assumption that the defendant’s understanding somehow depends on his looks
exemplifies, yet agam., the predominance of developmentality — a conception which links, explicitly
or implicitly, physical development to psychological and moral development.™*

At the same time, in a legal system which has occasionally treated youth as an aggravating
factor (as discussed earlier), young appearance was seen not only as a mitigating but also as an
aggravating consideration. In 2003, judge Menashe Vahnish of the Bet E1 Military Court extended
an 18-year-old Palestinian’s detention untl the end of his tnal. In explanation of his decision, judge
Vahmsh contended that treating the defendant’s young appearance as an aggravating factor could
protect him from vnwanted adult influences:

according to the evidence [in the case] and o viswal observation af rhe
defendant s face, he is a young vouth in his adolescence who appears 1o be

MG 13530507 Fhe Milttary Prosecittor s. Halaf [2007] (Mil. Ot App.) (emphases added).
MIkC 438008 The Milifary Prosecion v. Hawegalr [ 2008] (Jodea Ml Ct.) (emphaszis added),
MEHC 12601009, s note 423 (enwplasis added).

MIHC 149002 Harlerwd . The Milttosy Prosecucor [2002] (il Cr. App.) (emphasis added).
Om developmentality see sppro notes 467=-471 and accompanying text,
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inflnenced by others [...]. [Rleleasing him [from detention ... ] might bring
Lim to be again under the influence of those people. ™

The six cases discussed thus far exemplify how the child’s chronological age can be nivaled
by the judge’s gaze at the “childhood body™ — a phirase used here to convey the complexity of the
body-child(hood) relationship. ™" The childhood body — a constintive and inseparable pat of the
category “child™**- serves as a means through which the coun can produce claims about the “te”
age of the child. These claims, in mrn, reflect and reproduce developmentalist conceptions of
childhood (psychological and other).”™ and bodily stereotypes of “the nomal child™ ™ Thus, at
least as much as justice must be seen and chserved with regard to Palestiman children, justice also
appears to be i need of seeing and observing these children.

To further explore the role of the childhood body in this context, the legal knowledge
produced throngh the spectatorship of that body, and the implications for law’s conceptualisation of
childhood. let us num to two milings of Military Cowt of Appeals judge Moshe Tirosh from 2003,
which elucidate these issues. In these two cases, judge Tirosh rejected (fully or partly) appeals from
the military prosecution (o increase the sentences of Palestinian minors convicted of illegally
exiting the Gaza Strip, cutting the separation barrier, and entening Isracl.

In the first of these rwo rulings, judge Tirosh held that the probation sentences imposed by
the first instance cowt should be prolonged. bat the prison sentence and the fine imposed by thar
court should remain unchanged. Tirosh noted: “the court’s eves are in its head. and it can see before
it three mere children, and despite the light moustache above their upper lip, their morher s milk has
still not dried on their lips."” In the eves of judge Tirosh - and it is mdeed his eyves which largely
determine the defendants” age — the defendants are the embodiment of competing signs of age: a
hint of moustache implving that (masculine) maturity is neanng, and on the other hand babyish lips
said to have recently been breastfed. The judge’s self-proclaimed role. when facing these competing
signs, 15 to “uncover” the defendants” “tme™ age.

MK 1173403 The Military Prosecution v. Sha ‘nlen [2003] (Bet Bl M0l C1.) (emphasis added),

1 Whereas phrases such as “the child’s body™ reduce this relationship o a unidirectionsl ownership of the
bady by the chald, the present chapter snggests that, to some extent, 1t 15 the body that appears to “own™
the cluld. Fuitherosore, the phrase “childhood body" einphasises the mnextricabality of cluldhood and
embdiment. For another wse of the term “childhood body” see Alan Proas, Childhood Bodies:
Consiruciion, Agency awd Hvbeidive, in THE BODY, CHILDHOOD AND S0CIETY 109 (Al Prour ed.,
Machillan Press, Londoa, 2000),

2 Allison James, Embodied Beingis); Understanding the Self and the Body in Childheod, in THE BODY,

CHOOHEOOD AND SOCIETY 19, 27 (Alan Prout ed. . Machdillan Press. London, 2000). See alvo Allison

James, D Beirng o Child: The Selfl the Grougr and the Category, in QUESTIONS OF CONSCHMISNESS 60,

63-66 {Anthouy Panl Cohen and Nigsl Rapport eds., Routladge. London, 199%),.

For more on developmentalist conceptions of childhood see frffe notes 467-471 and accompanying fext,

Allisony Jaines commanents that such “bodily steseotypes of “the wormal child", histosically derived and

ultimately contmgent, provide o measure of any mdnadeal child s conformaty to that category of chakd.”

Janes, supra note 338, at 27, See alvo Berny Mayall, Children, emonions and daily [ife of howme awd

sefvond, i EMOTIONS IN SOCIAL LIFE: CRITICAL THEMES AND CONTEMPORARY [SSUES 135, 144-145

(Eoutledge, New York, 1998),
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For this purpose, judge Tirosh relies on developmental theory, as he perceives it, stating:
“We would not be introducing any innovation to developmental theory by saying that no 15- or 16-
vear-0ld is identical to any other 15- or 16-year-old. At this age, some are adults and some are still
children. The appellants before ns belong to the latter gronp,” Having inspected the defendants’
appearance (an inspection legitimised by relying upon developmental concepts), judge Tirosh
conchudes: “Tt could be said, jokingly, that they [the defendants] are not appellants, but rather mini-

appellants [...). [They are] not merely formally minors, but evidently immature, ™

The second military court case was heard later that day, and the defence attomey — who
also represented the defendant in the above case — referred to judge Tirosh's decision in thar case,
and argued among other things:

I have nothing to add to what His Honour noted in the verdict. These vouth
appear smaller than their real age. The cowrt described this elogquently [...].
The prison sentence inmposed [on the defendants .. is appropriate] especially
in light of ... their] age [and] body struciure. ™

Judge Tirosh concurred, and rejected the prosecution’s appeal. In his mling, jedge Tirosh stipulated
that

Formally, the appellants are adults according to the [military] law in the area
[that 15. m the OPT]. Nevertheless, the court 15 under the impression that their
adulthood 15 but formal [...]. We find no reason to change the [first instance
conrt’s) decision [...], given the necessary balance between the security of the
arca [i.ec., the OPT) and these appellants’ age and physical and mental
manurity, as they appeared to the [first instance] court.™

The mwansformative judicial gaze at childhood bodies thus constitites age as a site of
competition between the corporeal and the chronological, between the “real™ and the formal. The
“real” itself functions as neither a given nor a constant, as it can be located either in the
chronological or in the physical, and perhaps in the mixture of both,*

In interim conclusion, Isracli law fills a dialectical function with regard to childhood and
age. On the one hand, Istach law has striven to forge and consolidate childhood, by enacting clear-
cut age classifications, along a mixture of national and developmentalist demarcations. Om the other
hand, the legal construction of childhood is much more complex than both HROs and Isracli
anthorities present it (o be: childhood is not merely an echo of the dominant national imaginary, or
of unequivocal developmental demarcations. In fact. the boundaries of childhood — temporal (e.g..

MK G603, sypra note 486,

MGHC 62003, supre note 488,

I,

The “veal”formal” wterplay also appeared in another forn of elusiveness discussed earlier: the
miganing of “miwa™ (and the question of whether the defendant is “peally™ or mevely “formally™ a
munor), Spre text accompanying notes 485, 504
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the ending of childhood, the time of transition between its supposed stages) and spatial (e.g.. the
type of conrts where defendants of a certain age are tmied) — are clusive

&, (NOT) KNOWING AGE

Law’s desire to kmow the child’s age is, as we have thus far seen, highly potent although intnicate —
being informed by vanous, sometimes competing forces, which render age elusive. The legal
system sees age and childhood as in need of being deciphered and known, and it considers itself to
possess the anthonty to produce that knowledge,

Mot only Israeli law, but its HRO critics as well have evinced a will to know children's age,
and have expressed great concems when the law failed to cater to this will. Thus, after conducting
ohservations of military court heanngs, Issach HRO Fesh Din reported:

In 52 [...] cases the [Yesk Din] observers found it difficult 1o ascertain
whether the detainee or defendant was a minor o an adult. The fact that the
MCU [Military Court Unit] demied Yesh Din access to the records of the
proceedings until near the end of the observations made it difficult to
determine precisely whether the person was a minor or a legal adult, ™

For Yesh D, the military cowts are the problem — in their failure to clarify the defendants”
age — but could also be the solution (by rendering that age clear). A more complex situation would
be if somehow the law would perceive itself as not being able to know the child's “wue™ age. How
would the legal system react in such circumstances — and particnlary if it is legal subjects whoam it
views as able to obscure “their™ age? Of the military conrt cases I obmained, two involve legal
subjects — a Palestinian defendant and Israeli settler girls — whose behaviour the courts viewed as
deviating from, or obscuring their “tmie” chronological age. Let us now examine these cases.

1. Reverting ro childhood

In 2001, the Isracli ammed forces amested 15-year-old Umar Abn Snima for illegally exiting the
OPT. When deciding to senfence him 1o a month on probation, military judee Sigal Mishal noted
that she was taking into consideration Abu Snima’s young age

A vear later, Abu Snima was once again arrested for illegally exiting the OFT. But tlas
tme, he presented himself o the interrogators as Muhammad Abu Snima —wlich the military oot

' YESH DI, supre note 26, at 158.
M 16401 The Military Prosecitor v, Abw Smima [2001] (Erez Mil, €1},
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would later pronounce to be his real name.*’ When his fingerprints were taken, he was discovered
to be “about 20 years old”, as the court wounld later put it. " Consequently, Abu Snima was charged
not only with exiting the OPT but also with perjury. The Erez Military Court sentenced him to two
and a half months in prison. and 45 days on probation. ™

Following an appeal by the military prosecution, the Military Court of Appeals increased
Abu Smima’s sentence to 10 months mn prison and nine months on probation. Military Court of
Appeals jndge Sha™ul Gordon justified this decision by arguing that
the offences of which the appellant has been convicted are very grave, and
beyond the severity of exiting the Area [that 15, the OPT] without permission
are his false testimonies about his identity. The appellant [.. ] even managed

to deceive the court and recerve a short sentence by presenting himself as a
minor.*™

In this case, Abu Smima’s acts were conceptalised as bending, at least temporarily, the
boundanes of childhood. Abu Snima’s story, as told by the military conat, is that of a legal subject
nuning back time, reverting to childhood. and by so doing, reversing one of the most basic
assumprions for modern conceptions of childhood: that children become adults — not the other way
around (norwithstanding notable exceptions to this linear conception. such as the infantilisation —

i.e., treatment of classification as children — of adult populations™").

It is interesting to mention, at this point, the response of an Israel military prosecutor to
ethnographer Lisa Hajjar"s question about many Palestinian defendants” young age. “Don’tlet them
fool yvou™, said the military prosecutor. “They might look like children, bur they are really adults. If
they look fifteen. thev are probably twenty-five. You can'turust Palestinians for anything. even their
ages."*" Rather than questioning whether the Israeli military prosecutor’s statement is “true™ ot
“false”, accurate or paranoid, let as use it as yet another example of how the legal system might
problematise its subjects” production of knowledge about “their” age. Like the Abn Snima case,
here too the figure of the legal subject enters the legal interplay of “truth™ and age. and is depicted
as able to subversively use her/his apparent age as deception, as mckery, as a stratagen.

MK 12002 The Miitary Prosecutor v. Aby Snima and others [2002] (Mil. Cr. App.). The Military
Court of Appeals speculated that Abu Snma’s decision to wse his “real™ first name when be was amrested
for the second fiie was ated to evade the enforcement of his probation sentence (from 20010, I

¥ Jd. The above description of Abu Snima as a 1%-vear-old was meant to reproduce. to some extent. the
effect of his supposed impersonation

MG 302 The Military Prosecution v. Aby Snima [2002] (Erez Mil. Cr.).

™ MIIC 12402, supra note 567,

' For example. on the infantilisation of the eldesly and of “Third World” peoples see. respectively. Sonia
Miner Salan and Mzhnda Rich, Social and Emviremmenial Infantifization af Aged Persons:
Obsarvations fn Do Adalt Day Care Centers, 32 INTERNATIONAL JOUBRMAL OF AGING AND HUMAN
DEVELOPMENT 115 {2001); Ersca Burman, fanocents Abroad- Western Fontnsies of Childhood and the
Jeowagraphy of Ewergencies, 18 DISASTERS 218 (1994). Additioaally, in Chapter 5 we will examise
how lsraeli courts have infantilised lsgaeli soldiers. See fiffa text accompanying iotes 392-91 3,

T Hamar, seiger mobe 21, At 117
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In the eyes of the legal system, then, it is not that chronological age cannot be challenged,
bt rather that the court alone has the authority to challenge it And as we saw earlier, this authority
is indeed implemented, when courts give precedence to defendants™ apparent age over their
chronological age (or when they overlook defendants” young age altogether). But while military
court judges have been shown to use childhood bodies as evidence of children’s “true™ age™, the
prosecutor’s assertion, as well as the Abu Snima case, demonstrate that alongside their great
importance these bodies can be nsed to challenge law’s will to ascertain “true” age. Consequently,
Abu Snima’s supposed “manipulation” of the boundaries and foundanons of childbood did not go
wpunished. as the evenmual charges and sentence illustrate. Thus, the cowrt attempted (o restore s
forcefully maintained self-image as the sele muhorised arbiter of the child’s “tme™ age.

#.2. Wirhholding age

Whereas in Abu Snima’s case. the behaviour denounced was his self-association with a supposedly
“wrong” age group, in the following case Istach settler girls refused to disclose their ages
altogether. This too was treated as an obstacle to law’s resolve 1o know the age of the child-subject.

Many settler children took active place in demonstrations — some of which were violent and
some blocked transportation rontes — against Istacl’s “disengagement” from the Gaza Stop in
2005.°™ A great number of these children were detained as a result, and many of them refused to
disclose their personal details to the police, including their ages. Consequently, some of them were
held in detention for weeks, which instigated considerable public and legal debate in Israel. The
Amorney General later explained these events from his perspecrive:

Hundreds of minors refused to identify themselves, They said; we wouldn't
identify ourselves, we don’t care, even if we would have to sit m jail. The
State then had the option to give in to that demand and release them without
identification. This meant an inability to enforce the law on them, since it"s
clearly impossible to try an offender who hasn't identified himself. Therefore
our policy. backed by the courts, was that a person who didn't identify
himself [ ... ] and for whom there was allegedly evidence of commimting an
offence would not be released until he identified himself. [._.] Mast of the
minors who refused to idenrify themselves were identified within 2448
hours. The big commotion revolved around 8 small group of girls who could
not be identified,”™

While, in general, the sertler girls® refisal 1o identify themselves baffled the legal system. it
was the inability to conclusively “kmow™ their ages which was seen as parmcularly challenging. The

T O the “disengagement” see saprg Text accompanying notes T, 63-64. 67-69, and 339-344.
% THE CHILD"S RIGHTS COMMITTEE 2006, sup note 47
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legal system was thrown mto confusion by what it saw as the virally impossible task of placing
these scemingly ageless girls im the legal amray of age-based amrangements, Judge Galit Wigotsky-
Mor, the president of the Youth Courts, pointed to this ina meeting of the parliamentary Childven s
Rights Cowmilttes, which dealt with the prolonged detention of the settler girls:

With regard to the detentions duning the opposition to the disengagement,
sometimes we [youth court judges) didn’t even know whether the minor was
over the age of criminal responsibility, 12 years, or under the age of criminal
responsibility, in which case he [sic] couldn’t even be arrested.”™

A similar dynamic mterestingly took place two vears later, in 2007, Two settler girls, 14
and 15 years old at the time (as would later be realised), were ammested for entening a sealed-off
military area during a protest at an outpost in the West Bank. Like their predecessors, these girls
also refised to state their age or any other identifying information to the police when they were

5
arrested.

The behaviour of both Abu Snima (the Palestinian defendant who “posed” successfilly as a
child) and the settler girls who refused to disclose their age exemplifies the full potency of the
ntterance customarily directed at children: *Act your age!” While expressing the dominance of age
norns, this utterance also constitutes age as a matter of acting.”” Through the eves of Israeli law,
both the Palestinian adult/child and the semler girls are seen to “act their age™ (in an improper

Afer ).

However, the case of the settler girls differs from Abu Snima’s case in two respects which
make it particular]ly notable. First, in the girls® case, not only is the determining of age annbuted to
legal subjects (rather than to legal professionals). but those legal subjects are defined as children®™
— Which in iself is of prear significance in such an aduli-governed social field. An alarming
capacity is thereby ascribed to the child: to confound, even temporarily, the seemingly stable

regimes of age and law.

Also distinctive of the case of the settler girls 15 law’s outright iability to know their age,
Whereas in Palestiman defendant Abu Snima’s case the law had his age “wrong”, with regard to the
settler girls what was seen as so disturbing was law”s failure to ascnbe to them any age whatsoever,
“How old are yvou?™" — the queston which in this case was left unresolved — 15 generally of great
social importance because 1t enables the enforcement of age nonmns. and more specifically because it
allows society to place children along developmental-moral standards. The legal urge to know a

% THE CHILD'S RIGHTS COMMITTEE, sigiva tiote 307

™ Chaim Levinson. 5 Religiows Girls Swe Police for Allegedly Sirip-Searching Them, HAARETZ

31,02 2009, aveifable af hitg:Swrarw baaretz com'lasenspages’] 139049 il

Of VALENTINE, suipra node 467, at 55 (“age s [...]. ke gender, [...] a performative act that 1s

natiralized throngh repetition and therefore is both flued aed contested. ™).

*# The legal subjects’ gender is also notewortly. vet I will not elaborate on this point due to space
limtations.
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child’s age can be read as manifesting a broader social urge to decipher the child,”™ and also a
broader social urge to document and know people’s age. ™ Therefore, when a child is perceived to
be evading or resisting law’s desire to know her or his age, anxieties and confusion are almost
bound to anse within the legal system.

Thus, when asked about their age, silence may (under certain circumstances) be perceived
as a particularly challenging response of children. ™! This deviates from the association — which is
traditionally drawn in discourses on “children’s voices™ (or on the voices of other groups
characterised as “disempowered™) — between silence and impotence. ™ But what rendered the settler
girls” silence soeffective, and in this sense not silent atall, was the reaction of the Tsracli police and
courts to it holding these girls in prolonged detention. It is due to this reaction that these girls®
silence was heard londly all the way to the Isracli parliament

Dunng the meeting of the parliamentary Children s Righits Committee, the representative of
the Israch Public Defender’s Office crtically described as childish and irational the state’s
msistence npon not releasing the girls from detention unless they sign an undertaking conceming
their probation conditions, The Public Defence lawyer further added:

we wonld expect the [legal] system to take a deep breath. In the same way
that we sometimes tell children to count to three and think how to get oft the
tree. here too a creative way to get off the tree was called for [...]. [As
regards] those 13- or 14-vear-old girls, mimors who canmot even be legally
sentenced to prison [...].™* there should have been created conditions which
do not depend on their active participation. Meaning, for mstance. not
forcing them to sigm the undertakmg [regarding their probation
conditions). ™

Perhaps this conyparison, by an Israeli public lawyer, of Iseaeli legal authorities 1o an
impatient child who needs ro be tanght restraint and reason. exemplifies thar clildhood can be not

™ See, ap, JENNY HOCKEY AND ALLISON JAMES, SOCIAL IDENTITIES ACROSS THE LIFE COURSE 18

(Palgrave Macinillan, Basingstoke and New Yoik, 2003} BOSE. supeo wote 1, at 135-154.

See, e, JAMES, JENKS ARD PROUT, supra note 2, at 61 (on the docoummentation of age throwghou
people’s lives m modern societies, which makes it hard for anyvone oot to kuow fhedr age).

Of Elaine Chase, Agency and Silence: Tonng Peaple Seeking Asvlien Alane in the UK, 40 BRITISH
JOUBRMAL OF SOCTAL WORE 2050, 2052, 20592063 (20100: Ian Hurchlvy, Resisting the Jociremen! fo
Tolk in Child Connselling: Aspects of the Uterance =1 Dot Krow ', 4 DISCOURSE STUTHES 147, 149,
165 (2002).

For discussion of these discourses sigpra notes 45-51.

O the need to incorporate the concept of “chald silence™ in child-centred research and praciice see
Lenwis, snpra note 48, For a femimist eritiqgue of the association of silence with powerbessness see Susan
Gal, Benwean Speech and Silence: The Problematics af Research on Lavgnape and Gender, in GENDER
AT THE CROSSROAD OF ENOWLEDGE: FEMINIST ANTHROBOLOGY I THE POSTMODERN ERA 175 (MMicasls
di Leonardo ed., University of Califormis Press, Berklev, Los Angeles and Oxford, 1991)

See supre note 317 awd accompanying text

THE CHILD'5 RIGHTS COMMITTEE 2006, siprer note 47, Three other suggestions heard in the mestog of
the conmmittes were: to linpose probation condations on the girls even if they do not sign the conditions
papers; to hold an immediate trial so tat fee girls e held o proloaged detenteon: and fo release the
airls and possibly even withdraw the charges altogether. i, 29-40
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only an object of legal regulation and imagination, but also a charactenistic associated with the legal
system. Thus, it 15 not only “actual”™ children who can occupy the category “child”™ m legal
discourses, but others™ — including the legal system itself. In this sense, the question of who

“really”™ is a child becomes all the more elusive

T, THE ELUSIVENESS OF CHILDHOOD AND AGE — BEYOND ISRAEL/PALESTINE

We have identified i Israeli military law four different vet interrelated manifestations of the
chusiveness of age and childhood — four challenges to age demarcations and age norms, which
exemplify that childhood and age are far from being stable, clear. or definite. These are: (a) the
courts” complex, and often contradictory, consideration of young age; (b) the ambigunity of legal age
terminology; {c) the simmltancous application of different ages to the same minor; and (d) the
punishment of minors according to their apparent age (rather than their chronological age ). We have
additionally seen that the law views its subject — im this case Israch and Palestinian defendants — as
capable of rendering their age (and childhood) elusive, by “falsifying™ or hiding it

This elusiveness of age in relation to childhood, however, is far from exclusive to the
Isracli-Palestinian case. ™ For instance, the definition of “child™ in the LN Convention on the
Rights of the Child as “every human bemng below the age of cighteen years unless, under the law
applicable to the child, majority is attained earlier”. ™ renders the ending of childhood flexible and
its beginning unresolved.™ Somewhat similarly. the use of different age limits for different
purposes — for example, in relation to drinking alcohol. driving, compulsory schooling, or consent
to medical treatment — challenges the notion that there is an absolute age-based boundary berween
childhood and adulthood ™ Israeli military law is also not entirely unique in its oceasional
consideration of yvouth as aggravating (which challenges dominant age norms): vouth has been
regarded as ageravating, for example, in several death penalty rulings of the Supreme Court of the
U%.* The “competition” between chronological age and physical appearance also appears in masy

Later in the dissertation we shall exammes court mlings which charnctensed adult soldiers as children or
claildisl. fefen text accompanying notes 392-913, See also sigra note 571,

O focns bere 15 on age=related chesiveness, but one may add the elusive capacity of the chald in the
context of the “evolving capacities” appioach, See Lee, sapeo note 507, af 436-4328, On the “evelving
capacities’ approach see also supra note 436,

CRC, supro note 431, art, 1,

EUFER. supra note 101, at B-9.

Bndgeman and Mook, sppre nofe 3, at 4-5; Scotl, sigva node 116, at 118127,

O the judicial aid prosecutorial reference to youth as agmavating w Roper o Sisptons (wlsere the
Supreme Court held inconstitetional capital punishment for crimes comamtted by persons wxder 13
yvears of age), see Tamar B. Birckhead, The Age of the Clhild Interrogating Saveriles After Roper v.
Simamons, 55 WASHMNGTON & LEE LAWREVIEW 385, 395406 (2003 Elizabeth F, Emens, dggvavaiing
Youih: Roper v. Simmons aud Age Diseriminatiion, 2005 SUPREME COURT REVEEW 51, 51-52 (2008). On
sapilar prosecutorial rhetorie moat least seven otlser instances see Bircklsead, sipre, at 404-405; Emens,
supa, at 75, See also Seung Oh Kang. The Eficacy of Fowrh as o Mitigoting Circemstance;
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contexts beyond the OPT. For example, in the British asyhum system, disputes often arise abont
whether asylum seckers “tmuly™ are children, and in such cases “childhood bodies™ function as
{comtested) evidence of the child’s “real” age. ™ Similarly, the precedence of physical appearance
over chronological age characterises, for instance, the social recourse to plastic surgery, the use of
cosmetic products,™ and recently, the morphing of human bodies through digital technologies. ™!

This elusiveness illustrates a more fundamental, mnate, fluidity of childhood and age -
which goes beyond the inherently transiticnal nature of age (i.c., its constant changing). ™ Among
other things, childhood is socially understood (especially since Freud) to be present throughout the
life cycle.™ Put differently, childhood — which is associated with purity, innocence, creativiry,
expressiveness, ransformation, dependency. but also with nnreason. confrontation. disnuption. and
sometimes with innate evil — is a category of personhood to which all individuals are subject, as
legal philosopher David Archard and others have argued.™ In this sense, social (including legal)
conceptions and representations of childhood evince anxieties, hopes, and attempts to gain control
not only over “actual” children. but also aver the child in every adulr, ™

Two further aspects of the fluidity of childhood, which will be discussed in the next
chapters,™ are worth noting briefly; first, the association of children with boundary crossing, with

FPreservarion of the Capirad Defenavmt s Constirations! Bights Prrsianl fo Teadittesal  Eighech
Avrandarent Surispridence, 28 SUFFOLE UNIVERSITY LAW REVIEW 747, 774 (1994),

- HEAVEN CRAWLY. WHEN IS A CHILD KOT A CHILDT ASYLUM, AGE DISPFUTES AND THE PROCESS OF AGE
ASSESSMENT 48-33 (Inmmgrateon Lawr Practitoners” Associaion, London, 2007, evarlable ar
hatpeVarwew alpaorg ukddataresonnees 1 3 266 TEPA-A pe-Dispute-Repoat pdf:  Peter  Hopkins  and
Malcohn Hill, Cowserfed Bodies of Asvlvm-seekimg Children, in CONTESTED BODIES OF CHILDEODD
AND YOUTH 136, 141-144 (Kathuin Hivschelmann asd Bachel Colls eds., Palgrave Macanillan,
Bazingstoks and New York, 20100,

¥ Mike Feartherstone and Mike Hepwortl, e Mirsk of Ageing and the Postmodern Life Cowrse, i THE
BODY: SOCIAL PROCESS AND CULTURAL THEORY 371, 374 (Mike Featherstone, Mike Hepworih and
Biyan 5. Twmer eds, Sage, London and Thousand Craks CAL 1991} {descitbing how chionolagecal age
15 discredited as an mdicator of mevitable age nonms, while different health regimens are presenbed to
woitrol biclogical age, which is aigned ta be the trse index of how people should feel). See¢ also Sanon
Biggs, Thoosing Not fo fe (Qld? Masks, Bodies and Idengitv Management in Later Life, | 7 AGEING AKD
SOCIETY $33 (1997).

™ Vivian Sobchack. Seary Women: Cinenra, Surgery, and Spectal Effecss. in FIGURING AGE: WOMEN,

BopiEs, GENERATIONS 200 (Kathleen Woodward ed., Indiana University Press, Bloomungton and

Indianapolis, 1999

Om the transitional nature of age see, ... SANCHEZ-EPPLER. supw niote 289, al mxve-xxv,

EENMEDY, sigpra note 467, at 12, 95,

ARCHARD, sppra note 2, at 36-17; KENKEDY, sypra note 467, at 144, Addihonally, to some extent, the

category “adulthood” could be argued to apply to children: JENES, sapra nate 3, at 112 YValentine, sipra

nofe 48, at 38,

e BUCKDNGHAM, supra note 467, at 10; PATRICLA HOLLARD, PICTURING CHOD#HGOD: THE MY TH OF THE

CHILD Y POFULAR IMAGERY 15-16 (LB, Tauris, London and Mew Yok, 2008),

Iifra text accompanying notes G27-665, TER, T97-852, B11-812, 955, amd 10031018, 1033-1042,
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transgression. disorder, and poliution:® and second. the prevalence of social anxieties that
childhood is dissolving. disintegrating, and disappearing,®"

As indicated by this view of childhood as innately fluid, use of the term “elusiveness™ n
this chapter does not imply that childhood conld be tracked down and immasked and wounld then be
fixed and tangible. This chapter provides a modest, contexmmalised. contribution to thinking on how
childhood and age, as fhud socio-legal signifiers and constmicts, function.

&, CONCLUSION

Despite being a constitutive legal signifier of childhood, age has remained relatrvely imexplored and
under-theorised (as opposed to the attention given to other social categories, such as gender, race,
and class).*™ This chapter has explored the infricate relationship between childhood, age, and law in
the OPT. Further to our preliminary discussion in the previons chapter of Israchi law’s different
treatment of Palestinian and Israch children, we have focused here on age-related aspects of this
legal dispanity. First, we saw that although Isracli military and civil law drew their age categonies
from the same source (Brinsh Mandate law), Israeli military law rendered childhood fragmentary by
maAintaming its sub-categones, whereas domestic Isracli law abandoned these sub-divisions m
favour of a unified category of “mmor”, A second dispanity, until very recently, concemed the age
of criminal majority — which was set at 18 years for Israch settler children as opposed to 16 years
for Palestmian children.

Childhood and age therefore appear to be unequivocally contingent npon national identity.
However, throughour this chapter. we have seen significant indications that the interplay of
childhood. age, and law is much more complex than that. By closely examining military court
rilings (as well as military legislation), we could tease out contrasting demarcations of childhood.
different dimensions of age. various meanings assigned to age. and conflicting age norms — which
together bear on law's encounter with the child, and render age and childhood elusive.

" HOLLAND, supra note 398, at 16-17; JENKS, sipra note 3, at 145, 150; DAVID SIBLEY, GEOGRAPHIES OF
Exciusion 34-35 (Routledge. Loawdoas awd New Yook, 19057 VALENTINE, supre note 467, at 80, 88_93-
a7

®l BUCKINGHAM, supra note 467, at 3, 21-40; JAMES AND JAMES, supra note 115, at 23, 49-50; JENKS,

supra node 3, at 117-118, 130=131.

O the relative dissegasd for age in the social sciences vee og César Gonedles, dge-Graded

Sexualities: The Strugeles of Owr Agefng Boady, 11 SEXCULT 21 {2007); Enmma Halliwell and Heliga

Drittinar, Caiaelifaitve Dnvestigaiion of Womter & and Men s Body Tmage Coneerns and Thele Aitiivades

Toweard dging, 49 SEX ROLES: A JOURKAL OF RESEARCH 675 (20603 ), Mors specifically, on the neglect

of age in childhood stodies and i criminology. see, respectrvely, Anja Mille, faorodicrion, fH

FASHIONING CHILDHOOD M THE EIGHTEENTH CERNTURY: AGE AND IDENTITY L, 5§ {Anja Milller ed..

Ashgate, Aldershot and Burlington, 20061; Pain. supre node 434, at 1,
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Four different vet mterrelated manifestations of this elusivencss have been at the heart of
this chapter; First, the stanrtory requirement to consider minors” young age when determining their
sentence 1s, in practice, open to different, not entirely predictable judicial interpretations — with
some judges regarding vouth as mitigating, others considering it to be overnidden by other factors,
others disregarding it entirely, and some even treating it as an aggravating factor, Thus, decisive age
norms, and particularly the prevalent asscciation of childhood with imocence and vulnerability,
gave way to a seeming-mayhem of competing conceptions of youth

Second, age categories in Isracli military law evince an ambiguons meaning, due fo a
discrepancy berween legislation and comt practice; the military conrts have provided conmpeting
interpretations of the term “minor™ and other age categories (such as “Tender adult™). often in stark
breach of the military legislation, The chronological bowmdanes of childhood, and within childhood,
are thus equivocal — an mmportant fact with practical imphications of which HROs and Israchi
statements are unaware due to their generally ignoring mulitary judicial practice (and focus entirely
on the letter of the military legislation).

The incoherence of military conrt milings and their frequent breach of the statutory law that
supposedly binds them — with regard to both the consideration of vouth and the defimtion of age
terms — provides an important insight into Israeli military law and ocoupation i general. The
military legal system is characterised by imstitufional mcoherence and unpredictability, which are
illustrative of, and conducive to, the Israeli control of Palestimans through uncertamty. From a
“bird’s eye view™, the intncacics of Tstacli law’s treatment of Palestiman children’s can therefore be
interpreted. to a large degree. as “control through uncertainty™, or as evincing “effective

ineffectivensss”.

A third manifestation of the elusiveness of age and childhood is that Palestinian nxinors are
offen sinmltaneously ascribed two different ages: their age at the tme of the offences (which the
court is supposed to consider when determining their sentencing), and their age at the tme of the
sentencing (which determines their eligibility for maximum-sentence limitations). As we have seen,
this coexistence of different ages in the same subject (the defendant) results in age and time both
destabilising and mtensifying.

Last. in relation to the elusiveness of age and childhood. is the “childhood body™, as it was
termed above. Israeh mulitary cowt judges have occasionally determuned Palestinian minors’
sentences in consideration of their apparent age (rather than their chronological age). Through these
cases, the childhood body was shown to function as a “body of evidence™, and — throngh this body —
the judicial gaze appeared to profess to establish the child's “tue” age.

Affter examining law s complex relationship with children's age, we discnssed the concerns
and confusion evoked with the legal system in cases in which law s subjects were seen as obscuring
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their “real” age. This has been shown to be a formidable challenge to law’s urge to know the child™s
age, and also to law’s sclf-image as the sole anthonsed determiner of that age.

In conchusion, we discussed manifestations of the elusiveness of age and childhood beyond
the Istacli-Palestinian context, This elusiveness, it was then argued, illustrates an innate fhndity of
childhood and age. This chapter hopes to provide a contextualised contribution to thinking on this
multi-facted socio-legal flmdity.
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CHAPTER 4

SEPARATING CHILDHOOD

1, INTRODUCTION: PUTTING CHILDREN IN THEIR. FLACE

This chapter will examuine how childhood 15 shaped, demarcated, and imagined throngh, and in
relation to, legal places. or legal sites — such as courtrooms, detention facilities, or prisons. “Place™
— a concept of great import to law™* and to childhood™ — has been assigned a vanety of meanings
in the social sciences and the humanities; for the purposes of this chapter, we shall bormow
sociologist Thomas Gienm’s definition of “place™ as a geographic-matenial lacation, which
becomes a place not only by being physically constmcted but also through social processes of
nAaming. representation, and namration — processes which, among other things, associate it with
certain histones or utopias., danger or secunty. As Gieryn explains, although a place may be viewed
as materially finite, its boundaries are analytically and phenomenologically elastic, and its meaning
and value are labile. Furthermore, place is not merely a setting or background for social phenomena,
but a force that fundamentally affects social life. ™ This chapter endeavours to enrich inderstanding

of the legal places of childhood m the OPT, by exploring various factors that affect their character,
the discourses swrounding them, and also their practical effects.

At the heart of this chapter will be the increase. in the last decade, in the separation of
Palestinian children in Israeli custody from their adult counterparts. This first, introductory section
of the chapter will provide an overview of this recent shift toward increased separation, as it has
taken place throngh newly-established military youth conrts, and through youth-specific detention
and prison facilities ' wings.

Section 2 of this chapter will examine Isracli judges” and HROs® justifications for a shift
toward increased separation, and discuss the spatio-political context for this shift. Section 3 will
then explore tensions in these pro-separation discourses concerning Palestinian children, and
examine the significance of lsraeli law’s and HROs" “blind spors™ as regards the non-separation
issne. Finally, section 4 will discuss Israch law’s approach toward Israch settler children, and mmwveil

"% For relevant discussions in legal literature see, e.g.. David Delaney, Richard T. Ford and Micholas
Blomley, Preface; Where is Law?, in THE LEGAL GEOGRAPHIES READER: LAW, POWER, AND SPACE xii3,
v (Dawid Dielaney et al eds_, Balelowsll, Oxford and Malden BA. 2001 Jane Holder and Caralyn
Hamson, Canrecting Law and Geography, in LAW AND GEOGRAPHY — CURRENT LEGAL ISSUES VOL. 5,
at 3 (Ouford Uikiversity Press, Oscfoad. 20027,

For general discussion of the spatiality of childhood see, 2z, JAMES, JENES AND PROUT, stipei note 2, al
37-38.

Thomas F. Gieryn, 4 Space for Ploce in Sociology, 26 ANNUAL REVIEW OF SOCIOLOGY 463, 464=465
{2000). For a different definition of place and space see, e.g., Joln Agnew, Space: Placa, in SPACES OF
GEOGRAPHICAL THOUGHT: DECONSTRUCTING HURMAN GEOGRAPHY "5 BEJARIES §1 (Paunl Cloke awd Ron
Johnstone eds., Sage, London, 2005),
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stark differences in discourse and policy between Palestinian and Israch children with regard to the
(nom-)separation issme,

I.fa), Separation in derention and prison focilitles

For more than three decades since the beginning of the Israch occupation, Palestiman defendants
and convicts were held in Istacli malitary facilities. where there was no separation between child
and adult prisoners. Israeh military legislation did prescribe partial separation for detainees (as
opposcd to prisoners): there was a general requirement to separate detainees under the age of 16
vears from their elders™ (although this requirement was not always enforced, according to both
HROs™ and Israeli military courts™). However, many Palestinian children were amrested and
detained in police stations, where they were jointly held with adult detainees. ™

Dunng the early 20005, responsibility for Israch detention and prison facilities holding
Palestinians transferred from the military to the (non-military®") Israeli Prison Service (IPS), which
is also in charge of all Isracli detainees and prisoners {(excluding soldiers).*" Consequently,
Palestinian children, and almost all Palestingan adules, are now held in facilinies managed by the
1P5.* This civil system operates — as noted in Chapter 2 — in accordance with domestic Isracli law,
and hence generally separates all inmates under the age of 18 years from their elders.®
Additionally, as explained in Chapter 1, most Palestinian inmates in Israch prisons are classified as

"% ORDER 132, supra note 345, art 3 (<A youth or a tender adult [ie.. persons aged 12-14 or 14-16
respectively] shall be detained separately than the rest of the detamees, unless a mulitary comanander has
ordered otherwise regarding a particula case or reparding a type of case™). No publicly available
mulitary records accomt for the difference between the separation of child detainess and the non-
separation of child prisoners.

%7 Cook, HANIEH AND KAY, supra note 28, at 83105, 134; DCT - PALESTINE ANTY SAVE THE CHILDREN —
SWEDEM. sigprer nate 32, at 66-67. T3,

8 MIIC 67/96 Jasser v. The Military Prozecutar [ 1996] (Mil. Ct. App.), i THE MILITARY PROSECUTION,
SELECTED RULINGS OF THE MILITARY COURT OF APPEALS IN THE EEGION OF JUDEA AND SAMARLA AN
1M THE REGICR OF THE (GAZA TMSTRICT 199467, at 188, 190 (1998),

#9  See, eg.. DCI - PALESTINE AND SAVE THE CHILDREN — SWEDEN, sagra note 32, at 53,

11 While the Isracli Prison Service is a nonemilitary body, it is worth nofing that combat military service is
a preteqiusite for employment in o, Moreover, snee 2008, it employs soldiers —who now constifute an
cighth of its workforce, The Ismach Prison Service, 4 Recrat s Guide 7 (last visted: Febmany 11, 2000}
(Hebrew),  ovetlalle ot hitpetwores ips gov il R rdonkvres F TR ABRE-C1 L 84 ACF-98ED-
BCIFCAIADA 10Gal2007 pdf, The lsracli Prison Service, The Recruioneny Process o the TIPS
(February 9, 2010) (Hebrew), svailadle ar hitpfeww ips.gov i/ Shabas PIRSTMIM Shabas-
Grnde JOIMN+SHAB ASH htny, THE OFFICE OF THE [SRAET I PRISON SERVICE S SPOKESPERSON. s
note 152, nf | 2-13; THE OFFICE OF THE ISRAEL] PRISON SERVICE'S SPORESPERSCHN 2008, nupin node 277,
at 3.

' BTSELEM. swpre note 96, at £1; THE OFFICE OF THE ISRAEL] PRISON SERVICE ™S SPOKESPERSON 2008,

supi deste 277 at 3,

B Tselem, svpre mote 402, According o miormation provided by the TIPS, nearly five percent of

“gacurity prisodbeis” i IPS facilities in 2010 were minors. Mo Legal Frontiers, supre note 277, i the

i “security prismeers” Sed S exl accompanyiig metes 276279

Segra mote 407 and accompanying text.
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“security prisoners”, and conversely, almost all “security prisoners” are Palestinian *™* The IPS
incarcerates almost all “security prisoners” in separate facilities,*” and in several respects awards
them namower entitlements than those given to “criminal prisoners”, inclnding as regards welfare,

education, and family visits.*"®

However, Isracl can still remand Palestiman children m muhitary facilities, or (for
mtermogation) in pelice stations. In 2009, the Israclh military law was changed to requure that in
these facilities too, minors be held separately from the adult inmates.®" As explained in Chapter 3,
at that point m time (2009) the military legislanon still defined Palestinian “minors™ as persons
imcder the age of 16, and in late 20011 the age of majoriry was raised 1o 18 vears. However, as
previously explained, this amendment has had lirtle practical sigmificance. since Israel rarely holds
Palestinian children in military facilities **

I, Military vouth cowrts

For over four decades and until fairly recently, Isracl brought Palestiman children to mal in the
same military courts as Palestinian adults, without separating these two groups, In June 2009, the
Isracli military annonnced that it was ushering a youth court pilot programme. ** Fonr months later,
a new military order entered into force, formally establishing military youth courts which would
hear separately Palestinians under the age of 16 years.™

Military court practice, however, deviated from this legislation. The previous chapter
explained that. although the military legislation defined “minor™ at the tme as under-16-yvear-old.
military court judges applied this term inconsistently — with some judges breaching this legislation
by classifying 16- and 17-year-old Palestinians as minors ™ Similarly, although the military
legislation required thar only under-16-vear-old Palestinians be tried in the malitary youth couts, in
practice all under-18-vear-old Palestinians were tried in these courts. As the president of the
Military Cowt of Appeals commented in his ruling. less than a month after this legislation was
enacted: “the [military] cowrts have voluntarily adopted the age of minority in Israel [ie. 18 years,

13 Supra note 278 and accompanying text

' THE OFFICE OF THE ISRAELI PRISON SERVICE'S SPORESPERSON, supva note 291, at 4-5,

"% No Legal Frontiers, Prisowers  Riehrs  (last  visited:  Aungost 4, 20110
hetp:/ nolegalfrontiers org/en'general-information prisoners-rights; THE PUBLIC DEFENDER 'S OFFICE,
DETENTION AND IMPRISOMMENT CORNDITIONS [N THE FACILITIES OF THE PRISON SERVICE AND ISBAELL
POLICE 33-34 {2011} {Hebrew), availehle af itp:awww jushice. gov al R rdonkbres 87763 0F-FRC3-
A6A6-ARBS-BAASTCE25CIE M Doch2 009201 0. gudf.

7 ORDER 1644, swpra note 346, art. 360

M3 Supwa text accompanying notes 529-331.

9 During this pilot period, two days a week were set aside to hold separate hearings concemiing
Palestinian children. Greenberg, supva note 346

1 ORDER 1644, sipra note 346, art. 1. See alto supea text accompanying notes 346-349.

Sarga text accompanying notes 482-516
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according to the domestic Istachi law applicable to Isracli children), for the purpose of separating
the proceedings of minors from those of adults. ™ My sample of military court cases concerning
Palestinian minors from the years 2008-2009 includes defendants who were amested at the age of
16 or 17 years —and hence confirms that the courts indeed classified and treated such defendants as
miners (even though the relevant statutory law classified them as adults) ™ As explained in the
previows chapter, the statutory definition of “minor™ was extended in 2011 to apply to all under-18-
year-old Palestinians,** and this may have terminated the discrepancy between legislation and court
practice as regards the age of separation in mal

As described in Chaprer 2, the military law still allows for nog-separation in many cases,
including exrension-of-detenton hearings and other Excepﬁuns.m'l'ttispum[ is worth emplasising.
especially becanse the focus of this chapter on the increased separation might give the wrong
impression that most hearings conceming Palestiman children are now requured by law to be

sparafe.

2. TUSTIFIC ATICNS FOR INCREASED SEPARATICN

Om what basis was the above shift toward increased separation justified? Since potentially relevant
military docwments are considered confidential, and are not publicly accessible ™ we will now
examine two other sorts of documents which provide justifications for separating Palestinian
children from their adult connterparts: HRO publications and Israch conrt milings

2fm). HROs® developmentalist anxieties

In the previous chapter, we saw that HROs" eagemess to have the stamitory age of majority for
Palestinians raised to 18 vears presupposed. and reproduced, a supposedly universal conception of
childhood. The raising of the age of majority was seen as a means o normalise the age-based
boundaries of Palestinian childhood. ™’

B MENC 2919409 The Military Prosecutor v. Abu Rahma [2009] (il Cr. App.). See airo Greenberg, supra
note 246 (the “president of the Military Appeals Court [,..] has ordered all hearmgs of Palestmians 13-
year-old asd ander to be held separately™).

®3  For further characteristics of the sampled cases see sipra notes 217-218, 249, 378, 411-413, 420 and

ACCOIEANY L feX

See suprn notes 517-535 and accompanying text,

B Supwa notes 396-3%7 and accompanying text.

¥ Phone comversation with Ran Cohen, Head of the Security and Criminal Law Department, office of the
Legal Advisor to the Jwdea aind Sannara area [Le. the West Bank], the lsraeh Defence Fosces (Movember
29, 2004),

S Supra text accompanying notes 494-495

114



In a similar vein, HROs have repeatedly called upon Israch anthorities to systematically
separate Palestinian children in Israeli custody from their elders™® — thereby aiming to fortify the
spatial boundaries of Palestinian childhood. With regard to this 1ssue too, HROs aimed to apply a
supposedly universal™ — separatist™ — conception of childhood, which is anchored in intemnationsl

legal norms, ™!

HRO publications have framed the presumed problem of non-separation mostly throngh
developmentalist™ language, which emphasises the child’s supposed immaturity, valnerability, and
special needs. For imstance, i a letter sent to the Isracli government in 2008, an association of
HEOs named the United Against Tormee Coalition remarked, among other things: “The
requirement to separate minors and aduls is based on the simple concern that [._.] an aceount
should always be taken of the meeds parricular to their stage of developmens ™5

In 2007, Israch HRO Yesh Din observed:

International law awards special protéction o minors sianding tal
However, the IDF [Israeli nulitary] has refrained from erectng a special
Juvenile courr I the OT [Occupied Temitonies], for instance like the one in
Isracl. Therefore, minors stand tnal m the regudar Military Courts, in
proceedings idemtical to thase afnrfuks.ﬁ'“

DCT - Palestine has framed its concerns about the non-separation issue in a similar naanner.
In 2003, the HRO comyplained: “Child and adult prisoners are being held rogether withour any
attention to children 's special needs.”™* In 2004, a book published in association with the HRO

remarked:

¥ See, eg. (beyond the examples quoted in this chapter below), UN COMMITTEE 0 THE REGHTS OF THE
CHILD, sgpera note 16T, art, 63

= Infact, this conception is predominantly Western. HARTIEN, supea note 99 at £5: Kemeth Hulgvist and

Gumnilla Dahlberg, Governing the Clvild in the Neve Millemniamn, fr GOVERNING THE CHILD IN THE KEW

MILLEMNIUM 1, 6.9 (Eenneth Heltgvist sed Grunilla Trahilberg eds. . Boatledge, Mew Yok and Loadon.

20 ) HEATHER MONTGOMERY, AN INTRODUCTION TOCHILDHOOD: ANTHROPOLOGICAL PERSPECTIVES

O CHILDREN 'S LIVES 43-44, 201-215 (Blackwell, Oscford. 20090, Rosew, supra note 460, at 297, 304,

Tulia SkotheIielsen, Children in African Frisors, im HUMAN BIGHTS IN AFRICAN PRI1sONS 117, 123

{Jerenny Sarkin ed., HERC Press, Cape Towie 2008) (describing the tin-separation of clubd offeruders in

many Afrscan coumitries),

“Separatism” usually deisotes separation o the basis of ethaacity, religioa, o geader. Hese. [ apply this

ferm to age=based separation,

Bl BUCK ET. AL, sigwa note 101, at 289, See alvo Johan Dahlbeck, On Childhood and the Lapie af
Difference: Sowe Empirical Exennples, 26 CHILDREN & SOCTETY 4, 5-6 (2012) {arguing that wriversal
documents on children’s nghts construct the mmage of the child as different and separnte from the adadt),

B Supea notes 467-471 and accompanying text.

3  UAT — The United Against Tortare Coalition, Joint Letter: The United Against Tarfure Coalition (UAT]
calls wpon Me Jaraall government, silifory and legal anthorities fo emediotely release Salia Salah
faged I7d aomd  Sara Siwreh  faped  JAD  (Movember 13, 2008),  available af
httpe/fwwow nezan.org apload/ 2550 pdf (engphasis added).

$ YESH D, siprer note 26, at 156 (emphasis added), See olso id, at 22-23, 158, 162

DO - PALESTINE, CHILDREN OF THE SECOND INTIFADA: AN ANALYSES OF HUMAN BIGHTS VIOLATIONS
AGAINST PALESTINIAN CHILDEEN I 2003, at 32 (2003). mvollable ar hitpoiawandci-
pal.org/english'publresearch/ 2003V AIALAT2 PDF (emphases addad).
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Contrary 1o international gnidelines. there are no juvenile courts. no
specifically trained juvenile judges [..]. There is no distinction made
berween adult and child prisoners detained in [the] Megiddo or Ketziot
[military facilities ...]. The children are imprisomed as adults becanse they
meet the age criteria for ‘adult® [16 vears] set forth in [the military
legislation...]. While there is a technical distinction afforded to nxnors
detamned in Ramle Pnison, in practice children are mreated the same os
adiilrs, ™

And again, in 2008, the HRO protested that

there is no juvenile deparment within the Israch military forces. and there
are neither separate pre- or post- trial defention centres for fuveniles nor
separate juvenile courts established specifically to v clildren. As a result,
children are tried and detained along with aduls®™

DI - Palestine problematised non-separation in a similar way in other reports, " and it continues
crificising what it describes as the insufficient separation between Palestinian children and adulis.
For example, in 2011 the HRO reported thar out of a sample of 40 cases of Palestimian child
detainees, nine children were detained with adulis **

2(b). The Israeli judiciary: avoiding intergenerational inferactions among Palestimians

In addition o HROs, rulings of Israeli counts (civil and military) have also expressed anxieties
abonut the non-separation of Palestimian children. But whereas HROs have justified their separatist
agenda mostly from a perspective of developmentality and intemational law, Isracli judges offercd a
very different justification: Palestinian child detainees and pnsoners must be separated to prevent
their nationalistic-terroristic indoctmnpation by their clders.

For example, i 2003, Isracli Military Court of Appeals judge Gordon shortened the
sentence of a Palestinian who had been amrested at the age of 12 vears, and who had been convicted
of “security offences”™. Judge Gordon further accepted the suggestion by the defence to transfer the
defendant to a Palestiman rehabilitation centre — a rare decision since, as explamed in Chapter 2,

Cook. HANIEH AND KAY, supea ote 28 at 6, 83, B6 (engplases added).

DT — PALESTINE AND SAVE THE CHILDREN — SWEDEK, supra niote 32, at 66, 73 (emphases in ongin),
3 DCI- PALESTINE. PALESTINIAN CHILD POLITICAL PRISONERS — 2006 REPORT 8, 12-13 {2007, availalle
af htp:/arwew. dei=palestine. org'sifes defanlt files/'chald_prisoners_report_2006,pdf; DCT - PALESTINE,
seipera iote 542, at 18; DOl - PALESTINE, sigpra note 32, at 95,

DRCT — PALESTINE, siepra note 350 at 3, 10, 29, For further eriticisin of the usufficient separation sae
[MCT — PALESTINE, sipre note 26, at 17,
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Isracli military law does not generally offer Palestinian defendants rehabilitative altermatives to
prison sentences.™ Tudge Gordon justified his decision as follows:

wie have seen mode than osce that the terrorist forces make ablisirent and
despicable use of minors [...]. Alongside the added deterrence which may
stem from the appellant’s completion of his full sentence, there is a real
concern that his imprisonment will bnng him closer to the activity of those
terronst organisations. [...] the appellant 15 being held in prison with other
prisoners, older than him, who were convicted of secunty offences, some of
which grave. [...] If [...] there is an altemative framework which may
distance the appellant from those adules who influenced him in the post, and
if it can [...] try to return him to [. .. ] living in accordance with nonms, then
surely this framework mmst be preferred over prison. [.. ] the appellant may
indeed be distanced, for a while, from thoze adults who wished to capture fis
soud, and may even receive rehabilitative reatment which will help him to
appose those adults and distance himself from such activity in the furire.
Furthermaore, [...] there is a risk in the very imprisomment in the conpany of
SECUrity prisoners, as the exposure to the ideologies of those prisoners and
the social pressuse may also have their influence *"!

According to this extract, the Palestinian child’s “*soul” (as the judge put it) is a site for a
spatial and temporal battle. The battle is spatial — a battle between remoteness and proximity —with
the Istach side depicted as fighting to distance and isolate the chuld, and the Palestiman side
presented as striving to fix the child near Palestinian adult prisoners. This battle is also temporal - a
bartle against tume: the longer the child is jointly imprisoned with Palestinian adults, the more might
their ideologies influence him or her. Palestinian children are perceived as needing to be canght in
tme, to be corrected, before it is too late, before they are inangurated into a nationalistic adnlthood
and can no longer be salvaged.

Toalarge degree. then. the concem over the supposed indoctrination of these children, on
the one hand. and the hope that these children can be salvaged. on the other hand. denive from the
plasticity attributed to the child ** The child is seen as easily capable of changing and evolving, but
also as susceptible o neganve influence and manipulation.

In another ruling, judge Gordon conveyed the importance of this supposed plasticity of
young Palestinian offenders. In that case, jndge Gordon rejected the nulitary prosecution’s appeal to
mcrease the sentence of an 18-year-old Palestinian (at the time of his sentencing) who had been
convicted of conspirng to commit a suicide terrorist attack. Judge Gordon justified his decision,
among other things, as follows: “The appellant is a young youth about 18 vears old [.... and] if [he]
has not vet adopted the ideology popular among many of the prisoners. then in fact a prolonged

Saera text accnpanying notes 422-423

SL O MGIC 35803, supra note 373 (emphases added),

" Of FELD. supro note 106, a1 61-62; Steven Mintz, Placing Chifdven 's Rights in Historical Perspective.
44 CRBJEAL LaW BULLETIN 2, 5 (2008) (both arguing deat enplsasis on children®s plasticity in 19th
century US rendered them omich more promising candidates for reform than adults),
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imprisonment might lead him to adopt it Judge Gordon's reference to an 18-vear-old as a
“voung youth”, who still possesses the plasticity associated with childhood, further comveys the
ambiguity of the child/adnlt divide — an issue discussed extensively in the previous chapter *

Similarly, in 2009, a 16-year-0ld Palestinian, who had been charged with throwing stones
and attempting to throw a Molotov cocktail, was brought to tnial in the Judea Military Court, The
court transcripts note, among other things:

The defence attorney asked the court to [... prefer] a fine and a probation

semtence [... over] a prison senfence, since thers 15 mo rehabilitation
mirastructure [for Palestinians]| in [Israch] prison [...] and lus proper
rehabilitation would be retuming him to school **

In his decision, when detailing the considerations for lemency, mlitary conrt judge Dahan
remarked:

The defence attomey noted that the defendant’s stay in prison hinders his
education and the possibility of his rehabilitation: 1t is not difficnlt to guess
what the consequences of a long, continnous and daily stay wonld be for a
tender youth. sraving in the compamy of such adults and in an instnitonal
docrrinal [meant to say; indectrinating] framework affiliated to a termonst
organisation as is the case in prison.

Thus, military conrt judges underlined a need to distance voung Palestinan prisoners from
the puporedly mdoctrinating infleences of their elders. and to allow for some form of
rehabilitation. As we shall now see, these sentiments were also expressed elsewhere: in judgements
of the Isracli Supreme Court

2.(b).1. Isracli prison as a university — and other surprising coalitions

In 2007, while rejecting the appeals of two Palestinian children who had been conwicted of
assaulting an Isracli in the outskirts of Jemsalem, Supreme Court judge Elyakim REubinstemn
commented;

The question anses of why the necessary social and educational provisions
do not exist [for young ‘security prisoners™ ], [NJobody wishes for
minors (or others who are very voung) [ ... convicted of] terrorist offences to

MIlC 37203 The Military Prosecuior v, Sha alor [2004] (Ml Ot App.) (emphasis addad)

Sapera text accoanpanying notes 482-516, 561, 566-5T2, and 587-601.

MIkC 477908 The Milifary Prosecion v. Makilowf [2009] (Tudea Mil. Ct.).

i (enphasis added).

O “security prisoness’, and the lsraeli security discourse in general, see siphr Xt coompairying notes
2T6=275,

EEEZEER
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be upgraded in criminality, and [for] prison w become their sniversity for
terrorist science [...]. This is m the interest not only of the minogs [ ] Iris
in the public interest, in order to exhanst the possibility — even if it 15 not
always likely — that the offences were jiwvenile blumders and [that) the people
[ie.. the young *security offenders”] can be brought to function in accordance
with norms and productively, ™

Judge Rubinstein quoted the above exiract. word for word, in two of his Later rulings,*” and
in one of these milings he also warned that “assembling [ .. ] minors [in prison] with no employment
whatsoever, is almost by definition a school for many fiuture tevrovist experts™ *°

Fubinstein reiterated these concerns, while also emphasising children’s supposed plasticity,
in another of his rulings, from 2009: “we have repeatedly raised [... the 1ssue of] the absence of
social or educational treatment in prison for those convicted of security offences. when they are
minors or very young adults — wihose rehabilitarion chances are berrer [than those of older *secunty
offenders”]. ™' Rubinstein quoted his earlier portrayal of prison as a “university for temorist
science”, and also asked, rhetorically: “Shonld prison be [...] v acodeny for revvorisn, in the
absence of amy counter-barrier of education and treatment ™

I that same year, Military Cowt of Appeals judge Sharon Rivlin quoted Rubinstein’s
reference to prison as a “university for terrorist science™, in the matter of a 17-year-old Palestinian
iat the time of his sentencing — and 16-year-old at the time of offending) who was convicted of

throwing stones at a military velicle * Two vears earlier, in a meeting of the Israeli parliamentary

S CrimA 1011806 John Doe v, The State of fraef [2007] (Sup. Ct.) (emphasis added). The defendants
were 14- and 15-year-olds at the time of the offences attributed o tleon. Although the U considers the
place of the alleged offences to be an illegal settlement, Tsrael comsiders it to be a neightourhood within
the wnicipality of Jemsalem, and for that reason the defendants were bronght to trial i Tsaaeli
domestic {ather than military) courts, On the legal status of Palestinian residents of East Temsalem see
st wotes 59-62 and accompanying text.

' CnmA 145607 John Doe v. The State of Israel [2007] (Sup. C1) {rejecting appeals to shorten the
seitences of twe Palestinian children — 14- and 13-year-olds at the time of their offewees — who liad
bzen comvicted of crimes with weapons, conspiring to commmit a crime, and astempting to illegally enter
Israel. The trial was held in a domestic — radher than a malitary — cowrt because the crimes wese
comummtted in a place whach Ismael cotsiders to be part of s termitory); Cromd 4102708 Dirdas v, The
Stave of lurnel [2009] (Sop. Ct.) (shorfening the seatence of a woman — 19 vears old at dae time of et
offences — who had been comacted of contacting a “foreign agent™ and conspinng to stab an Ismch
youth).

S CrimA 1456107, supra note 649 (emphasis addad).

Bl CrimA THS08 The Stare of Tsrael v Akarma [2009] (Sup. Cr) (enphasis added) (shortening the

setences of two defendants — one of whom was 17 vears old ar the e of the offences — wiho had been

convigted of planmng to assanlt Israeli sobdiers and to carmy out terrorst attacks)

Jd

MilC 1261/09, sagea nofe 423, Tudge Bivlin also stpulated that “a prolenged imprisonment [of & minor

with adult -] is ltkely to fatally hasng his chances of relabalitation as well as the public bterest ™

Smmilar statements, smphasising the benefit to the Ismeh public mberest, have been made by the

Supremse Court and tle lsraeli Public Defendec's Offiee: Cridd G248/08 Jofii Do v, The Stave af Toeaed

[2006] (Sup, Ct) {m that particolar case, the voung “security offenders” were Israeli rather than

Palestinian): Croond 856908 A-Eish v. The Stave of Srae! [2006] {Sup. O Cromd 14565007, supra

note 649, Crnd 4102/08, supre note 649, THE PUBLIC DEFENDER"S OFFRCE. THE CONINTIONS OF

DETENTION AND [MFRISONMENT IN POLICE AMD PRISON FACILITIES IN THE YEAR 2008, at 20-22 (2005}
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Conmnittee on the Righrs of the Child, a representative of the Public Defender’s Office also referred
to one of Rubinstein’s above mlings. and described it as the basis on which the Public Defender’s
Office protested to the relevant legal suthorities against the treatment of Palestinian child

prisoners.™*

Surprisingly, the source for the above image of the Israch prison as a umversity for
Palestinian inmates may have been those Palestimans themselves, The Israch pnison has been
commonly termed “a university”, “the other university™, or “an acadenry of political activism™, by
Palestinian ex-prisoners (imcluding children™) and in contemporary Palestinian discourses
generally. ™ This image of the Istaeli prison as a university refers mainly to the study programumes
long established by the Palestinian inmares. These programmes nsually operate in self-segregared
groups affiliated with different outside political orgamisations, and their teachings may include
Palestinian and Zionist listories, Palestinian culture, Islam, security outside the prison. Arabic
literacy, and Hebrew or English as a second language. ™ This pedagogical system has made many
Palestinian inmates view Istacli prison as a place where Palestinian listory and stmggles can be

understood.

The “jonmey™ of the image of Tsrach prison as a university, across Palestinian and Israeli
discourses, is not coincidental: there is clear evidence that Israch authorties are aware of the
salience of this image in Palestiman discourses, and of the fact that this image refers to Palestinian
inmates’ self-education ™ The conceptualisation of Palestinian children’s coming-of-age is thus a
product of inter=discursive diffusion: diffiusion between the fexts and namatives of the occnpied on

{Hebrew), mailalle af hitpwwow justce. oy il WNE rdoalyres 8CACIF1C-3F 24-4E1C-9F LE-

SIDAEDS5TA4F/ 15102 DohEhaa2 008 pdf.

THE CHILD % BMGHTS COMMITTEE, siqgra swote 307,

Bomstein, supra note 29, at 116; ROSENFELD, supea note 66, at 252-25%, See qfso WASHIF, suprs nofe

26, at T2 (citing a Palestivian ex-prisoner who teferred to the pedagogical systems Palestinian prisoners

operated i Istaeh prisoms as consistmg of “discussions [...] far more sophisticated than the

s versity 8"

¥ Veerman and Waldman, supra note 98, at 152-153. See also Lisa Taraki, The development af political
consciousness amorg Palestinians in e ocenpled teritories, TRA7T-1087, 1y INTIFADA: PALESTINE AT
THE CROSSROADS 53, 68 (Jamal E. Nassar and Roger Heocock eds., Prasger, New Yaork. 1990}
{explaining that durig the first two decades of the lsraeli cccupation. lsraell prisons lad creat
sigmificance i the politicisation of Palestiman vourth, and were often szen by ther “graduates™ as the
ideal place to acquire political edm:atmnj For mformation specifically on Palestiman fenzale adub
prisoners educating female child prisoners; ree Addamesr — Pnsoner Support and Homan Rights
Association and the Mandela Institute, Baliind the Bavs) Palestinian Womer i Bieqelt Prizons 5-6
(2008), ovedable ar  hitpeYwoarwacableagueonlioe orglas'pichoe galleryEducationSheet EME-
D208 pdf

7 HAJIAR, supra note 21, at 208, 210, Peteet, supra note 19, at 110-111.

Bomstein, sagea note 29, at 116; ROSENFELD, supve note 66, at 252-259, See ofze Petest, suprz note 19,

ar 110-111.

Veerman and Waldman, supre note 93, a1 153

For instance, a publication by the IPS cosclisdes. as regards Palestinian prsoners” self-educarion, thai

“[n]ot for nothing has prison been fermed “the national Palestinan academy™, Bomi Shaked, Securs

Privopers in Fienell Privons, 23 SEENG SHABAS — THE JOAUBMAL OF THE [PS 26, 27 {2008) {Helwew),

crvaiialia ai TittpeMerwowaps. gov il N R rdonbyre s 0947 S 56F-FaDa 49 9-BATS-

ACBTITFREAI B Asirim_bithony_2326.pdi
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the one hand, and those produced by the occupiers” udicial arm on the other hand. Those who
break the law (Palestinians), 50 it seems, have created the conceptual framework through which the
(Isracli) legal system has come to problematise their intergenerational interactions.

In their political battle, inchuding the battle over the Palestinian child’s “sonl™ and firture,
Palestinian inmates on the one hand and Israch judges (Rubinstemn and Rivlin) on the other hand use
this image differently. The pnisoners view the so-called university as a counter-hegemonic site, in
which to defy their detachment from their society by producing and disseminating national and
cultural knowledge. Through the “university”, the prisoners thus stmggle to transcend the space of
Istacli prison,™ if not physically then through intergenerational national conscionsness, This
process is believed to equip the voung Palestinian inmate with valuable knowledge and political
potency. Indesd. in Palestinian discourses, Israel’s detention and incarceration of Palestinian
children has come to signify a nite of passage: a transition of the incarcerated from childhood to
adulthood — and especially from boyhood to manhood. ™

Omir discussion of the shift toward increased separation of Palestinian children thus unveils
surprising points of conflnence, in conceptions and/or in policy, between the Israch legal system
and its alleged-opponents. Both Israch judges and Palestinian prisoners use the sane image (Israeli
prison as a university), althongh each of these discourses infuses this image with different anxieties
and hopes. Another surprismg point of confluence is the separatist coalition of sorts between the
Isracli legal system and its HRO critics. These two seemingly opposing “camps”™ have come to
advocate a common agenda of “salvaging” Palestinian children by increasingly separating them
from their elders. In HROs" developmentalist eyes. the Palestinian child had to be saved from
premature adulthood (as also demonsirated in the previous chapter™), while for Israeli judges it is
premanire nationalistic adulthood from which this child required salvaging.

Yet. the following example illustrates that HROs conld share not only the Israeli legal
system’s goal, but also its justifications. In 2010, the Concord Research Cenrer — a legal clinic in
the Israeli College of Management — sent a letter to the Israeli Military Amomey General. criticising
Israel’s weatment of Palestinian children. This letter reads:

Wl NASHIF, supre note 26, at 73-74

®!  Peteer. supra note 19, at 112-13, 118-19. See afse Bomstein. supra note 20, at 117; NASHIF. supra nofe
26, at 10, 16, 102, 108-109, 203-204; Samar Queota of al., Prison Experience and Coping Strles Amang
Polestimion Mer, 3 PEACE AND CONFLICT: JOURNAL OF PEACE PSYCHOLOGY 19 (1997 For a discussion
of the image, in Palestiman literatures, of the voung Palestimian as masculinised by s prison expenience,
soe Amal Asmdvel. Botvesn Compliciy and Swlaverston! Body Poliner v Palestinian Notlopal
Norrative, 102 SOUTH ATLANTIC QUARTERLY 747, 756 (2003, CO0K, HANIEH AND KAY, 1apne nofe
28, at 133, But see NINA GREMN. EACH DAY AMOTHER DESASTER: POLITICS AND EVERYDAY LIFE [N A
PALESTINIAK REFUGEE [CAMP IN THE WEST BANK 133 (FhD Dissertafion, University of Gothentarg,
2060 [“prison experiences [ ] indirectly prevent Palestinian nwen from attaning ideal adultbood [...] by
getting married. baving children and providing fior a famuly. ™).

S5 Supro text accompanying notes 483-454, 492495,
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[...]the obligation to consider the wellbeing of child defendans [.._] is also
supported by instrumentalist considerations. The possibility of rehabilitating
[Palestinian] children is, evenmally. [...] a security inferest too. Would it be
better to treat a sixteen-year-old child as an adult [...] and incarcerate him
[5ic] with adults who commiited security offences, so that he iv exposed to
their influence? Indeed, the need to consider rehabilitation [...] seems
particularly essential in the common context with which the military conrts
deal [i.e., the context of *security offences ] *

While following other HROs in depicting Israeli law as harmful to Palestinian children, this
HRO also adopred the law's own rationale: it adopted Israeli judges” reasoning that Palestinian
children must be distanced from the influence of their elders, and that this measure will enhance
Israel’s security. The HRO might {or might not) have adopted this reasoning for purely strategic
reasons — hoping to increase its persuasiveness, But regardless of motives, this text reiterates the
Palestinian child’s implicit image as a nationalistic ticking bomb which needs to be dismantled in
time, This HRO, 1t appears, shared and reproduced the Istachi legal system’s desire to create a new,

“non-terrorist”, Palestinian generation, ™

2fc). Contextualising the separation of Palestinian children

To fully understand Israeli law's shift toward increased separation of Palestinian children in Israeli
custody, as well as the justifications which have been provided for such a shift, we need o
investigate this form of separation in light of other forms of separation which apply to these
children.

Alongside their separation from adult suspects, defendants, and convicts. Palestinian
children in Israeli custody are also separated from another group of adults: their parents. This
separation goes far beyvond merely removing them from their homes. In fact, according to HRO
reports, Palestimian child detainees rarely see their families (and attomeys ) outside the courtroom at
all. among other reasons becanse obtaimng permits for family visits in detention and pnson
facilities inside Israel (to which these children are usually transferred™) is a complicated and
lengthy process.® Additionally, Palestinian children might sometimes be denied contact with a

3 The Concord Research Center, supra note 494, at 11 {emphases added),

W5 JTAMES AND JAMES, supre note 113, at 23 (defining childhood as the social “space occupied by the

next generation”™),

Al bt e of the prisois where Iarsel detaing Palesrvan cluldren are located inside Tsael. DOCT -

PALESTINE, sagwa mobe 32, at 18

®7  B'TSELEM, siipra note 96, at 31-32, 34-35_ 67-68; COOK. HANEH AND EAY. s note 28, at 6, 78, 97-
100, 134-135; DCI — PALESTINE, siprer note 350, at 4=7, 18, 30, Om the visttation isse in general see,
. Sigl Ben-An and Anat Barsella, Faply Filaits fo Palasiiilon Prisoners Held feide Ssraad,
THREAT: PALESTINIAN POLITICAL PRISONERS TN ISRAEL 201 {Abeer Baker aind Anat Matar eds., Pheto
Press, Bew York, 2011k B TSELEM, BARRED FROM CONTACT: VILATION OF THE RIGHT TO VISIT

]
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parent incarcerated by Isracl (although on the other hand, children — due to their young age — are
often the only family members granted access to detainees™ ).

Om the face of it, this mode of separation may appear substantially different from the age-
based separation of Palestinian suspects, defendants, and conwvicts which we have discussed so far,
However, there i1s an important similamty between these two modes of separation: like the
separation between child and adult Palestimans in Isracli custody, the separation of Palestingan child
detainees from their parents also serves, perhaps unwittingly, the function of hindering Palestinian
intergenerational mteractions and mtergencrational proximity; of constinting Palestinian childhood,
within the Israeli legal svstem, as an increasingly detached space,

In addition to these modes of inter penerational or age-based separation, the Israeli law also
subjects children in the OPT to two other forms of separation. First, the Palestinian and the Israeli
settler populations are separated, on the basis of their national 1dentity, This nationality-based
separation is a matter of legal status — of Palestinians” substantially different stamis under Istach law
as compared with Tsracli settlers’ status*® it is a matter of incarceration — most Palestinian
prisoners are defined as “secunty prisoners”™ and therefore usually held separately from Israch
prisoners;*" and it is 3 matter of geography (beyond separation within the formal legal system), in
the form of the barriers Israel has established between Isracli and Palestinian settlements, or the
separate roads Isracl allocates to Israelis and Palestinians.® ' At the same time, like the boundaries
of childhood. the spatial boundanes of and within the OPT are also somewhat ambignous,
conceptually and practically, as noted in Chapter 1.5

PALESTIMNIANS HELD IN IsRAELD PRISONS {20067, avaeifabe i
htp:/fwww bselem.org download 200609 barred_from_contact_eng g=if).

“3  Since adult members are often denied entry on security grounds, there has been a growing munber of
wmaccompanied Palestindan children making visits to Isracli prisons, B TSELEM, segwa note 657, at 14-
16, 22-25 Furthermsore, wilike older fanely wwembers, children nnder tee age of eight years are allowed
{some] physical contact with the adult pnsoner during family visits, Adalab, News Updare: Affer Six
Fears of Litganion by ddalal, Supremse Court Rules: Chuldren smder Elgit may Ewdrace Parenrs,
defined ns “Secwrify Prizoners’, during Fomily Fisiee (194200100, ovailahle ot hitp:/www,old-
adalaly.org/eng/pressreleases’pr php?file=19 0410

8 See, e.g. Kelly, supra note 152, at 46-48 (and the sonrces quoted there), While the military courts bring
together Palestinians and lsraelis, these two populations resnain markedly diffeventiated there. HAIAR,
- stigra mobe 21, at 4=5, 24=26, 28-29, 32, 3051

For further details see sipra text accompaiying notes 2TH-2759

Azoulay, swpro note 268, at 127-125; Bomstem, suqpna note 29, a1 107=-108, 111=112. 117-123; NEVE
GORDOR, ISRAEL'S OoCURPATION (University of Califormia Press, Berkley LA and Lonsdon, 2008} Meve
Grordon, Frowe Colonizarion fo Separation. exploving the siruciee of Dvael s oceuparion, 29 THIRD
WORLD QUARTERLY I5 (2008); EvAL WERMAN, HOLLOW LANMD: [SRAEL™S ARCHITECTURE OF
OCCUPATION (Verso, London, 2007). With regard to East Jemsalem see Bay Dolplun, The Wl i
Jerusalenm: "Military Conguest by Archifectora! Means™, 26 JERUSALEM QRIARTERLY 11 (2006}
Wendy Pulla, Tre Space of Contested Jerisalen, 39 JERUSALEM QUARTERLY 39 {20007, Valerie Zink,
A Qwiet Trangfer: The Jvdaization of Jerisalem, 2 CONTEMPORARY AFAR AFFAIRS 122 (20093, Cnthe
separation berween Jewish and Palestinian eitizens in Israel see, o, Adnamma Kenyp, " Dhomgerois
Popuwiations > Stave Tervitoriality and tie Cowstindtion of Notm! Mirorittes, im BOUNDARIES AND
BELONGING: STATES AND SOCIETIES [N THE STRUGELE TO SHAPE [DENTITES AHND LOCAL PRACTICES 73
{Toel 5. Migdal ed.. Cambridge University Press, Cambridge, 2004).

Sergra mote 268 and accompanying text
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With regard to this nationality-based separation. it is worth noting that although 94 percent
of “security prisoners” in Isracli custody are Palestinian resident in the OPT.*" in some of the
Supreme Conrt cases discussed earlier, the defendants accused of “secunity offences”™ were
Palestinian citizens of Israel.*™ In one such recent case, the defendant, being classified as a
“secunty prisoner”. had been incarcerated with Palestimian OPT residents. This evoked great
concem from Supreme Court judge Rubinstein, who wamed:

The likely consequence [of this joint incarceration with OPT Palestinians] is
[that the defendant...] will [eventually] exit [the prison] as a certified
‘wraduate of o wniversity for tervorism’ — which should not be called
rehabilitation but anti-rehabilitation. [...] his placement [ . .] with Palestinian

prisoners [from the OPT]. when he is an Arab citizen of Israel. [ ... raises the]
concern of deterioration.®”

In this mling, the age-based and nationality-based regimes of separations mtertwine. According to
Rubinstein, the danger lies both in bi-naticnal interactions®® and in intergenerational interactions.

Isracli law also separates Palestinians on a gender basis, since the Palestinians Isracl

incarcerates are predominantly male, as noted in Chapter 1.7 Although a predomimantly male
offender population is far from being unique to Palestinians under Israeli law " it s unique socio-

peolitical implications in the OPT, given the simation there. First, as noted in Chapter 1,
incarceration rates in the OPT have been much higher than in most other places™ — and
consequently the number of Palestinian beys excluded from public life is substantial. And second.
most of these boys are not “regular” juvenile delingquents, but “political” prisoners.**

The increased separation of Palestinian children in Israeli custody from their adult
counterparts is thus part of a broader web of separations operating in the OPT. This web of
separation should be wnderstood not merely as applied to alreadv-different populations, but as
produecing, reproducing, and maintaining  distinctions, differences. and distance berween
populations, along intertwined lines of age. gender. and nationality. The legal project of
differentiating childhood 15 thus inseparable from a broader project of govemance and identity
construction throngh differentiation in the OPT,

¥ See supra note 278 and accompanying text.

% CrimA 410208, neva note 649; CrimA 751508, supra note 651, Another case will be discnssed
shartly,

¥ CrimA 4682711 Jofm Doe v. The State of fsrae! [2012] (Sup. Cr) {emphases added) (shortening the
sentence of a defendant — 17 years old af the tine of los offences — who had been convicted of various
weapons-related offences).

™ The Supreme Court also evinced such anxieties — which also relate to the gender theme which is
discussed next — in its mligs which upheld the Tsraeli Ciizanstiy Lo For coneise infosimation see,
e.g., AP Foreign, Jsael wpholds fimits on Palestinian spenses, THE GUARDIAN (Jamary 12, 200 2),
crvaeilendele af hitpefwwow gnandian co uk'world feedasticle 1003721 5,

7 Supra text accompanying notes 249252

2 O the existence of this “gender gap™ across countries seée genarally HARTIEN, supra note 99, at 52,

: Sagrre text acomnpaying notes 2633,

For further discussion see fffa text accampanying nofes 276272
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3. SEPARATIST IMAGINATICR: TENSIONS AND BLIND SPOTS

So far, we have explored different discourses advocating increased separation of Palestinian
children from thewr elders; we discussed the mtemrelations between these discourses; and we
contextualised this mode of separation within a broader project of governance and identity-
constmction through separation.

Om this basis, we shall now mm to examine several important tensions and “blind spots™
characterising the growing separatist consensus among HROs and the Isracli legal system. First, we
will skeprically analyse Isracli statements depicting the shift toward mcreased separation as
preoccupied with these children’s “rights” and “best interests”, and propose alternarive accoumts.
The argument here will not be that this shift does or does not really serve these children’s mghts, bat
rather that this change was not significantly conceptualised throngh “nights”, Secondly, we wall
discnss the absence of rehabilitation for Palestinian children in Israch custody, and consider its
theoretical and practical implications. And lastly, we will turn to an option which HROs™ separatist
“imagination™™' could not accommodate: that Palestinian children might be better off held with
their adult counterparts. While HROs largely ignored this option, we will extract it from a
surprising source: their own publications,

3.0, Preoceupied with Palestinian children’s “rights " and “best inrerests "7

In 2000%, shortly before the Israeli military established its vouth courts, the UN Commiittes against
Torture, in s concluding observations on Israel’s compliance with human rights norms, noted
Israel’s “arpmment that several measures are being implemented o ensure children’s rights,
including the preparation of a deaft bill on the establishment of a new youth cout” ™ The
Committee also noted Israel's “explanation that Palestinian juveniles under age 18 are treated as
minors when imprisoned within the State of Israel. "**

Later thar year, the office of the Legal Advisor to the Israeli nulitary in the West Bank
1ssned a statement. presenting the rationale for establishing the military vourh courts. The starement
reads, among other things:

the amendment 15 ammed to reflect the legal approach which secks to anchor

m legislation the minor’s nghts as defendant, while taking into account the
principle of the best interests of the minor. This [move has been camed out]

=l The term “imagination™ is inspired by WHITE. supra note 307
E L COMMITTEE AGATNST TORTURE, siepra isote 492, at 8.
Id.
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while comparing to some extent [the military law] with [domestic] Israeli
legislation [...*#*], with the necessary changes ®*

These two texts portray the increased separation as concerned enfirely with Palestimian
children’s “rights” and “best interests™. According to this portrayal, this legal change appears as an
mnequivocal victory for HROs® separatist campaign — which was similarly framed through
children's supposedly special “interests™ and “rights”. Indeed, at first glance. Israel’s mention of the
increased separation as a means to justify itself to a lnman rights body (the UN comumitmee) — and
throngh that body to the international commumity — seems to indicate an influence of the nnnan
rights “commumity” on Isracli law and Istacli military. **

The Israch statements also attribate the increased separation (through youth courts) to the
mfluence of the Isracli civil legal system (which has long tried Israch children in vouth courts).
Indeed, the president of the civil youth courts was present at the inaugural ceremony of the military
youth courts, and prior to that ceremony gave a lecture to the new military youth court judges™ —
which ostensibly suggests that the civil legal svstem plaved a sipnificant role in bringing about this
chamge.

However, if the criticism of human rights bodies, and domestic law, had such a substantial
impact. then why has their influence not aliered the legal treatment of Palestinian children on alimost
every other issue. including the manner in which these children are interrogated™® and their

sentencing™ (1o mention just two examples)?™®

Additionally. as was explained in the previous chaprer. the military court system does not
see itself as bound by the domestic law ®' Why, then, has Israeli military law not resolved the
numerous other differences between Palestinian and Israeli children? In short, then, why was the
non-separation issue picked and chosen, while almost all other legal matters conceming Palestimian
children have remained unchanged?

% The text omitted here — “(before the enactment of the [ ... ] amendment to the Yonth Law [, i 2008)" -
emnphasises that recent amendments to the donwestic law {e.g., the probilition on inferrogatiog minors
dunng the mght) are seen as relevant and imapphcable to Palestuman children.

' The legal advisor to the IDF. The Estabiivhnrent of @ Miliraey Suventle Conrt i Sudea and Samaria

(Angust 26, 2009], available o https harane Jaw 1d£11163-3 161 -he'patzar aspxTpos=1 (Hebrew),

For a discussion of HROs" role aind bngact in Tsmael Palestinian see sigre et acconpanying notes 34-
47,

*'  Tamir Yaniv and Damiel Yom-Tov, 4 Miiirary Fouth Couwrt Has Been Estblivhed, ANNOUNCEMENTS OF

THE OFFICE OF SPOEESPFERSON FOR THE [SRAET] DEFENCE FORCES (Movember 3. 20097 (Heboew),

aviilable af hitp:/dover idf Al TDF MNews Chamnelstoday 091 1/0202 himl.

We will discuiss this ssme af great length in the gest chaprer. See e tex sccoipanying notes 914-

924

O sentencing trends with regard to Palestindan eluild defendants see sipra texd accompaiying notes

411-418,

*1  For concise comparison between the military Law applicable 1o Palestinian children and the domestic

law applicable to lsraeli children see supra text acoompaisying notes $050-429,

®1  Supra text accompanying notes 502503
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Ome possible explanation was already snggested earlier: from the perspective of the Isracli
legal system, a pimary goal of segregating Palestinian children was to prevent their association
with their adult counterparts, It is anxieties about inter-generational Palestinian interactions which
dominated the Isracli legal discourse regarding this particular reform — mmch more than the
mfluence of domestic Israch law, and more than Isracl’s alleged will to protect Palestinian
children’s “rights” and “interests™. That is, unless these rights and interests signifiy only preventing

Palestinian intergencrational inferactions.

Further, Isracl s selective implementation of human rights bodies” particular call to separate
Palestimian children can also be explained by pointing to the mostly symbolic matre of the changes
in the Israeli law applicable to Palestinian children. Thus. as shown in the previous chapter, the
military’s raising of the age of criminal responsibility for Palestinians to 18 years was mosthy of
symbolic rather than practical significance, among other reasons because for two years prior to that
change the military had already tried Palestinians separately up to the age of 18 years.™ Similarly,
as also explained previously, the newly-established military youth courts have not significantly
changed the treatment of Palestinian child defendants.®*

Indeed, the “rights” selectively granted to Palestimian children in recent vears — the “right to
e separate” and the “right not to become an adult prematurely™ — can be mterpreted as concerned
mostly with symbolically normalising the spatiotemporal boundaries of Palestmian childhood,
Isracli military law thereby accommodates HROs' desire to globalise childhood — to have a single,
supposedly universal conception of childhood enforced™ — but due process issues are not addressed

in a simmilar manner.

Moreover, in some respects, the separation of Palestinian child detainees and prisoners from
the adult Palestinian inmates might have even done these children a disservice. Thus, in some
military court cases. Palestmian children have been reported to have been detained in isolation due
to the absence of other child detainees in their facilities: and although the children’s attorneys
criticised this practice, the military authonties justified it by referring to the law"s requirement to
separate child detainees from adulis®

Furthermore, 16 years ago. Philip Veerman and Adir Waldman, who were involved in the
work of DCT - fsrael, published an article entitled When can children and adolescents be detained
separately from adults?; The case of Palestinian children deprived of their liberty in Israeli
Military jails and prisons.”™ This article explains that while the legal standard of separation was

drafted with criminal prisoners in mind (who are seen as a moral and physical threat to child

Sapra motes 516, 523 and accompanying text,

Sagra wotes 347-348 and 524-535 and accoinpadrying text.

ST text accompanying notes 627-639

MGHC 20002 Ganar v, e Militaey Progecider [2002] (MiL Co App): MAlC 154703 A-Najiar v The
Miitary Prosecutfor [2003] (il Ot App.).

Veerman and Waldman, svpre note 93, at 143

BETA

g
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prisoners). most Palestimian prisoners in Istach custody are not “regular” criminal prsoners but
political (or in Isracli terms — “security”™) prisoners.®” The article adds further arguments in favour
of not separating Palestinian child immates from their elders: Palestinian adult prisoners have been
reported to give child prisoners educational services, while Istacl has not provided such services to
them — which again raises the 1ssue of the struggle (discussed earlier in relation to the image of
prison as a university) over who may educate these children;* the adult prisoners have also been
reported to provide child mmates with psychological and material care, which are particularly
needed in hight of the deprivation and obstacles to family visits;™™ the adult inmates could — and had
been reported to — represent the children's concerns to the prison authorities and facilitate better
relations among the children: these adults could also lower the likelihood of Isragli authorines
recruiting Palestinian child collaborators (a collaboration which might prevent these children’s
reintegration into Palestinian society, and create suspicion and atomusation within Palestinian
families and communities™™ — on top of the atomisation caused by child offenders” separation from
their parents and adult counterparts); and lastly, separation would be seen as an extra punishment
becanse it 15 alien to the Palestinian culture — and especially to poor families. in which children and
adults often sleep together in the same room.™

Veerman and Waldman's justifications for non-separation seem as relevant now as they
were then: the Isracli Prison Services still provide Palestinian children with limited education:™
these children are often denied family visits, as noted earlier;”™ and in many Palestinian familics
children and adults sleep in the same rooms. ™ However, T have found no references to their article
in acadenuc literatore. and have found onlv a single HRO publication — a report by D0T - forael
from 2002 — referring 1o this arncle. The DCT - frraef report remarks:

Although in the past, Palestinian colleagues have found advantages in

detaming security offending minors with adults [refermng to Veerman and
Waldmans article]. our colleagnes from the Physicians for Human Riglits

For hurtler discussdon of Palestisdan “secumity prosomers” se@ sipdd text accompanying notes 276270,
Omee condd add that sscurity prisoners are generally separated from the other iInmates. Supva note 615
and acocongEiyune fexi.

ST text accoampanying notes H48-662

Sagrra notes G86-668 and accomipanying texi.

On the recratment of Palestinian coflaborators and mformants by Tsael as creating suspicion and
atenasataon within the innermoest family and commnnity cireles of Palestinian sociery see Shenliav and
Berda, sapro note 312, at 337,

Veerman and Waldman, sipra note 98, at 150, 153=135, See ofse COOE, HANIEH AND KAY, supri nofe
28, at T (arpning that most Palestinian children wldicly Teraell anthorities asrests come from poor
fanulies),

Addarsees aind the Maddels Institute, sigeg isote 656; B TSELEM siypra note 96 at 63-65, T1: OO0,
HAMIEH AND EAY, supre note 28, at 117-11%; DCI - PALESTIME, s nate 32, at 18,

Sae sipra text acooinpanying nofes 666-668,

Jee ag, DCT — PALESTINE, 60 YEARS AFTER THE N4KE4: THREE GEMERATIONS OF PALESTINIAMS
BEFIECT oW THER PasT aARD FUTURE 13 (2008), awifable af hitpedweanadci-
pal.orglenglishidocreports 2008 Makba_60_ Year Repodt.pdf (describing how in Palestusian re fugee
camps in the West Bank, mors than five famaly members sometimes share a single bedroom)
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found evidence of sexual abuse, which swengthens the argument for
separation.”™

What exactly 15 this evidence of sexnal assault? In 2001, Physicians for Human Rights -
Ispael reported that a member of staff in an Israeli prison had informed them of “six cases of sexual
assault [among the Palestinian prisoners]. at least one of which involved a minor™, while briefly
acknowledping some arguments in favour of non-separation, Physicions for Human Rights — Israel
warned that “this joint incarceration [ .. ] may lead to injury to minors, a5 was indeed reported to us
by the prison physician (see above)."™

Notwithstanding the seventy of that single assanlt incident, it 15 curions — but unsurprising
— that the HRO automatically generalised it into an issne of adults versns children. Mamy important
questions were thus neglected: do only adults abuse minors, or could child abusers often be other
children. in Palestinian society”™ and elsewhere?™ And what is known of that single adult abuser —
could it be that he was a criminal Palestinian prisoner wrongly incarcerated with polincal prisoners
ie.g., stone throwers)? Apparentlv. the separatist conception of childhood has been powerful enough

to allow a single incident to easily override the numerons above reasons for joint incarceration.

In any case, this study does not profess to determine which is “correct™ — Veerman and
Waldman's article which brings forward convincing justifications for non-separation, or the HROs
advocating separation (and the Israeli lezal system increasingly implementing separation). As
explained in Chapier 1, the approach of this dissertation to such issues is not rights-based.”™ A< a
complex socially-constructed and socially-imagined category,™ the “child” does not necessarily
call for a clear-cut, either/or answer o the separation question.” Moreover, very generally
speaking, whether a particular person may benefit from being separated from others, in a particular

T1L

0T — ISRAEL, A MIED BAG: LAWMAKING TO PROMOTE CHILDEEN'S RIGHTS, (MNGOING
DISCRIMDYATION, AND MANY SERIOUS VIOLATIONS — COMMENTS 0N THE IMITIAL [SRAELI STATE
REPORTON IMPLEMENTING THE LN CONVENTION 0N THE FIGHTS OF THE CHILD 446 {2002}, saeilable af
hitp:forwow ermiorg'docs resonrces treatiesiere.. JTaraelCoal g repodt.pdf.

PHYSICIAMS FOR HUMAN BIGHTS — ISRAEL, snpre nofe 238, a1 11, 14,

CO0E. HANEH AND EAY, sigea note 28, at 27 (“When asked who the nmain perpetrators of violence
towards them are, children m both the West Bank and the Gaza Stnip answersd, "our parents and
baotlvers at hoane, (.. also child gangs in the street”.").

Anne=Marie Ambert, Toward a Theary af Peer Abnse, 7 SOCIOLOGICAL STUTHES OF CHILDREN 520
(199%) (cited in JEMES, sypra note 3, at 88, 134} HARTIEN, supra note 9%, an 137

Sepea text acommnpanying notes $3-34,

The fact that a category 15 socially imagmed does not mean that it 15 nod “real”, See, in relation to the
catepory “nationality”’. BENEDICT ANDERSON . IWMAGNED COMMUNITIES: BEFLECTIONS ON THE ORIGDY
AND SPREAD OF MATIONALISM [ Verse, London and New York, 1933},

" HRO Pliysieians for Humem Rights — Joroed propoded s unnsual, non-binary solutioen: to have
Palestmian child prisoners “separated from adulis at mght. taes balancing between the support grven the
mizisors [gie] by the adult inmates, and the need fo protect teem [fron these adulis]”. PEHYSICIANS FOR
HimnAN BIGHTS — [SRAEL, s note 238, at 26, While commendable for its creativity, this solation 1s
questionable due to the insufficient oufornsation on whiclh it relies (srpra text acconganying mwtes 705-
TEY and os overdooking of importat anti-separation cmesaderations (sepre ootes G96-T04 and
BECOMPATTYING text}
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time and place, 15 contingent upon the circumstances of that case (including, among other things,
that person’s characteristics),”™

Instead of “solving™ this debare, this section aims to ennich it, by highlighting the “blind
spots” of the increasingly dominant separatist approach toward Palestinian children. Clearly, the
mahility to “see” and consider arguments in favour of non-separation (such as those mentioned
above) goes hand in hand with fixating on the symbolic boundanes of childhood (rather than on
what are possibly the most pressing issues actually facing Palestinian children in Israeli custody). ™

b, The absence of rehabilivation

According to social theonist Michel Foucanlt, thronghout history society has created varous
“heterotopias™ — counter-sites of sorts — which Foucanlt described, somewhat vaguely, as siftes
located outside, and different from. all other places to which they refer.”

In modem times, two such heterotopias — the prison and the school — operated to discipline
and normalise their occupants (crimimals/children), through two imtertwined processes: first, the
occupants were differentiated (abowve all, asserted Foncault, according to their age), and a hierarchy
was established between them; and second, an emphasis was put not only on punishing these
mdividuals, but also on rehabilitation and education as means to comrect and transform them, and
even to win their hearts.™ As we have seen. this is exactly the sort of heterotopia toward which the

M of, ep.. Tason Hare, Saving children?: What vole for anthropeloge?. 23 ANTHROPOLOGY TODAY 3
(2006 (emphasizing the need to “challenge the seeming naturaliess of o concepinal boundary between
‘childlweod” and “adulthood" [ ... ]. and other assnngprions of the project of savie clabdren'). O the peed
for pedges to attend to the vmiquensss of each case, and thereby constantly suspend and remvent the lay,
st Jacques Derrida, Foree of Lovic The Mystical Fowrdasions o dsthortity, 11 CARDOFD LaAW REVIEW
919 (1990); Goodrich, supea note 186, at 204-208,

M3 Supwa text accompanying notes 627-639 and 94, O Rosen. nepra note 460, at 304 The huwsnitarian
defimtion of ofiriialireod and 1ts exprassion m international law [ .. ] does not allow for varying solutions
to the very real network of social problens it has idenrifred and is tryiseg to address. A nxode complex
arvd mupneed imderstanding, informed by ethnopraphuc research and anthropological msight, can offer
the possibility for finding appropeiate and effective solutions m different sets of clrcwmstances. ™|

™ Michel Foncanlt, Of Other Spaces, 16 DIACRITICS 22, 24, 27 (1986 [1967). See also Sara McNamee,

Foweault s Heraratopia and Children ‘s Evervday Lives, T CHILDHOGD 479, 483 (2000 fexplasiming that

for Foucault, “leterotopda is [...] like a connter-site’ ). Om the vagueness of the concept “leterotopia’

see Christian Borch, feterview with Edverrd W, Sofa: Thirdspoce, Postmetropalis, and Social Theory, 4

DISTINETION: SCANDINAVIAM JOURNAL OF S0CAL THEORY 113, 114 {2002} Marcoe Cenzafii

Heteratopins of difference, in HETERDTCPLA AND THE CITY: PUBLIC SPACE [N A POSTCIVIL SOCIETY 75

{Michiel Dehaene and Lieven De Canter eds., Routledge. Ahingdon and New York, 2008).

FOUCAULT 1995, sy niote 173, at 130183, 269 OF Uirsula Henriques, The Rise and Deciine of the

Separate Svitemn of Prizon Diseipiime, 24 PAST AND PRESENT 61 (1972) {cited /i Heather Shore,

Reforming the pnvenile: Gender, fusfice and the child crimirl in nineteenth-ceniury England, in YOUTH

JUSTICE: CRITICAL READINGS 1549, 163 (Joln Muncie ef al eds., Sage. London and Thousand Oaks CA,

200200 ANTHONY M. PLATT. THE CHILD SAVERS: THE INVENTIHON OF DELINGUENCY 46-74 {2id e

Trnaversity of Chicago Press, Chicago and London, 1977}
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above Istacli court milings have striven: legal sites which would differentiate Palestinian children
from their elders, and would comrect these children through rehabilitation and education.”*

Yet — and again, this observation is sociological rather than rights-based — in practice, the
sites to which Israeli law has assigned Palestinian children can be defined as “thin heterotopias™ as
spaces of differentiation (between these children and their elders) but not of cormrection {through
rehabilitative and educational mechanisms). In addition to the previouslv-mentioned lack of
educational services.”” rehabilitation is rarely an option for Palestinian inmates, adults or children.
Isracli courts and HROs have posited two main reasons for this: first, the absence of rehabilitation
facilities acceptable 1o bot the Tsraeli military legal system and the Palestinian Anthority;, and
second. the fact that many Palestinians do not consider children who, for example. throw stones at

Isracli soldiers to require rehabilitation (unlike “regular juvenile delinquents™).*

Furthermore, some Israeli judges, contrary to their colleagnes quoted earlier in this chapter,
have questioned the relevance — and even the plansibility — of rehabilitation for Palestinian *secunity
offenders™, Military Court of Appeals judge Yoram Hani"el, for example, asserted in a mling from
2004 that “in nationalistic acts, even when committed by minors, the rehabilitation consideration
loses its prominence and becomes just one of many considerations, inchuding the retribution and
deterrence considerations.™ ¥ More recently, in one of the Supreme Court rulings discnssed earlier,
judge Edna Arbel stipulated: “T agree with [judge Rubinstein’s] statements and position about the
importance of the rehabilitative process [... |. Nonetheless, [...] the question arises of whether the
purposes of the rehabilitative process can indeed be achieved in ideological offences™. ™ Thus, as
counterweight to the plastcity raditionally associated with children (as illustrated by the coun
rilings examined earlier), Justuce Arbel placed the potential incorrigibility of ideclogically-
mativated child offenders.

Like Israeli detention and prison facilities for Palestinian children, the recentlv-established
military youth courts too are curently more about separation than about rehabilitation. This is
illustrated by the lack of significant changes in the sentences these cowts impose or in their
procedures, as compared with the old system (as noted earlier).™ A rehabilitation-oriented
provision was enacted in 2009, anthorising military cowts to order pre-sentence reports, which can
assess the likelihood of the child’s rehabilitation.™ However, in practice such reports are rarely

TI4

. Sepea text aconpanying uotes 640-6309

Sapra text accompanying notes S8 and 702,

M OMEKC 35803, supra note 373 CrimA 143607, supra note 649; MilC 1261/09, sypre note 423
B TSELEM, supre node 96, at 58-59; NO LEGAL FRONTIERS, snpra note 26, at 51,

MG 346/03 The Milttary Prosecutor v, Javadra [2004] (Mil. Ct App.).

™ CrimA 1456007, supra note 649

T Supwa notes 347-348 and $32-535 and sccompanying text.

ORDER 1651, swpra note 74, art. 148, The lihigamnts may read this report, bat may ot receive copies of 1

unless the cowt orders otherwise, & The report would be wiritten by an officer of the Civil

Adlmdnistration — the Laraeli governing body muming all noi-military activities i the OPT (sucl as lawd

registry, movement permats, work permits, peronts to enter Isracl, and so forth), This body was
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requested, for a variety of institutional and social reasons which exceed present space constraints
{but are detailed in HRO reports).”™ The lack of substantial procedural changes in the military
youth courts goes hand in hand with the lack of architectural change: their hearings still take place
in “portakabins” identical and adjacent to those in which adult Palestinians are tried ™ (as noted in

Chapter 1)

It remains to be scen whether there will be a shift from divide and mle (by distancing
Palestinian children from their elders) to divide and discipline/comect; whether the above “thin
heterotopias”, whose main fimction is cumrently spatial differentiation, will develop child-specific
disciplinary: mechanisims, as has generally heen the case in the modern Western history of
childhood. ™ Will the plasticiry arributed to the individuals occupying these legal sites. by nanme
of their childhood, prevail over the special gravity of their political transgressions and their alleged
mflexability as political offenders?

F el Uncovering overlooked anfi-tepararist voices

Aswe have seen, HROs™ publications abont Palestinian children in Israeh custody are governed by
a separatist magmation, which cannot accommodate anti-separation arguments. However, this
section will deconstruct this separatist discourse, by extracting from HROs" own publications
overlooked, counter-dommant *“voices™ (in the metaphorical sense of this term) which undermine
the HROs" scparatist agenda. Incidentally, we witnessed another instance of mtra-discursive
division of this sort in the previons chapter, in the form of Israel military judges’ competing
interpretfations of “minor” (and other age categories).™
HEO publications, upon close inspection. mrn out to acmally include — bur effectively

disregard — child ex-detainees” positive depictions of their joint incarceration with adults. ™ Thus, a
book published in 2004 in association with DCT — Palestine cites the HROs social workers as
highlighting a

range of factors that helped [Palestinian] children survive their time in

[Lsraeli] prison. [...] Some [children] specifically mentioned adult detainess

established in 1981, ow operates in the West Bank, and unril 2005 also operated in the Gaza Stop,
Coordination of Goverunent Activities in the Temitories, Hisfory (last visited: August 14, 20110,
avipilable af hitp:/fwww cogat 1dE1l 1 280-en'Cogat aspx,

™ B'TSELEM, supra note 96, at $8-30; DCT - Palestine, supra note 43; No LEGAL FRONTIERS, supva note
26, at 34-37

o Cif DT - PALESTIME, snypr deivte 26_ at 17 {*the military juvenile cousts nse the same Saeilities aid coust
staff as the adult malitary courts.™)

™ Supwa text below note 234,

™ Ses, e 2., Fendler, supra node 467; ROSE, sipre note 1, at 142-154,

:: Supwa text accompanying notes 485-489 and 499-504.

Tinaddetion, wedee of the commmon reasons for complaints by Palestinian elldrein — as described by DCT -
concem Palestinian adult prisoners, DC1 - PALESTINE, svpra note 32, at 18,
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who were role models. and a critical source of care and support in a very
hosnle environment: “The adult detainees helped me a lot. They developed
my character and I benefited from their experience of culture and life. They
made me feel comfortable, Withouwt their support I wonld have been lost in
prison”; “The children lived with adults who took a lot of care of us. Suppart
was strong and detainees discussed their problems. T am still in towch with
friends I made in prison even though they are much older than me.”™

However, while acknowledging that some children may feel that non-separation benefited them, the
anthors quickly and clearlv frame non-separation as a threat to “normal™ childhood: “Being
detained with adult prisoners conld provide an enormous support structure and encouragement to
study, although it conld push a child to behave more like an adult”™™ Remarkably, it is a certain
notion of childhood — rather than the acmal children — which again seems to be the centre of

attention.

Similarly, Israch HRO B Tselem documented the testimony of 12-vear-old Palestinian ex-
detainee Muhammad Khawajah which portrays jont detention in an unequivocally positive light.
Yet the HRO had nothing to remark abour this. The tesnmony reads, among other things:

They [the Israch soldiers] took us [Khawajah and a 14-year-old] back to Ofer
Prison and put us in the tent section, Department 2. which had eighty-three
detamees, of ol ages. [...] The detamees rreared ws well. They gave us
candy, chocolate and potato chips. 1 felt comfortable. [, ] A detaimee helped
me ask for the doctor to treat myy leg. [...] At first, T was afraid and cried
sometimes, becanse my family was far away. [...] The adulr derainees fook
care gf me becawse T was the youngest detaines in the Deparrment, and they
decided to make me assistant to the sergeant of the Department [who was a
detaines there], ™

The argnment. in bringing these anti-scparation voices to centre stage, 15 not exactly that
these HROs disregard “children’s voices™, as argned in Chapter 1, it 15 not quite children 's volces
which occupy these texts, but mediared “echoes " of children’s verbal testimonies.™ The argument,
then, is that separatist texts produce (overlooked) coumter-voices, and that if these texts are
investigated closely enough they can be shown to already encompass their own opposition. Thus
separatist discourses appear, upon careful inspection, more complex and inherently-contradictory
than initially meets the cye.

™ Conk. HANIEH AND KAY, supr note 28, at 134,

B0 I at 134,

B Fewimony:  12-Year-Nd  Beatem and  imprisoned  with  Adults  (2008),  available af
httpfwwow biselennorglenglishtestimomies 2008001 1_iowhamansd Kawajah awe 12 defained by idf

B A (einprhases added).

e motes 4851 and accompanying text
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In 2007, the Geneva office of DCT published a 64-page comparative report on juvenile
ustice systems, which rarcly — and very bnefly — ackmowledged the possibility that separating
Palestinian child prisoners might not necessanly benefit them. The document succinctly stipulates:

There 15 some intemal debate however as to whether child political prisoners
being held in Israch facilities are in fact safer when detamed with adults in
this particular context, as they may be better protected agamst abuses by
authorities. This would still be in line with the CRC [the UV Cormrvention on
the Righrs of the Child] i that children must be held separately from adults
unless it is in their best interest not to be,™

Nonetheless, this report promptly maintains that “ehildren msr be held sepavarely from adile
wnless It s in their best interest not to be™™ — thereby presenting the dominant scparatist
conception of childhood as the desired nomm, of which the Palestinian case can at most be &n
exception
Another publication which unusually contemplates the non-separatist option is Istacli HRO

B 'Tselew”s comprehensive 2011 report on Israel’s treatment of Palestinian child stone-throwers,
which closes a two-and-a-half-page long discussion of the joint mcarceration issue with the
following paragraph:

Some believe this is a good amangement for profecting the minors, Affomeys

with whom B Tselem spoke pointed ont that when the adults are not crininal

detamees who are liable to endanger the minors” wellbemng. they can help

them cope with prison routine, which 15 beneficial for the minors. This

amangement has been implemented before, In 1996, for example, minors
were separated from adults in Sharon Prison at night, bur during the day, five

adults stayed with them and helped them manage life in prison. The presence

of adults also aided in protecting the minors™ rights, They received better
treatment froam the prison guards and suffered less from the reatment given

them by other adult prisoners. This arrangement ended after the five adults
were released. ™

Undoubtedly, this publication pays considerable attention to reasons for joint ncarceration. But the
question anses; why did HROs strongly advocate separation, and only started considenng the non-
separation option so late (m 2011) — only two vears after the military youth courts were already
established and about a decade into the increased separation of Palestiman child immates? Whiy did
HRO: continne taking for granted thar segregating Palestinian children in lsraeli custody is
desirable, until these children were acally increasingly separated? This in itself is somewhart
indicarive of the limiranons of HROs" separatist imaginatodn.

™ DL FRrOoM LEGISLATION TO ACTION?: TRENDS I JUVENILE JUSTICE SYSTEMS ACROSS 15 COUNTRIES
42 (2007, available af  htpswww defenceforchildren.org/ files/DCI-JT-Report=2007-FINAL-
YERSION-with-cover pdf

™ 4 at 43,

™ BUTSELEM, supre note 96, at 64-65,
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4. THE SEPARATION OF CHILDREN BEYOND ISRAEL/PALESTINE

As a number of childhood scholars have observed, the most important feature of the modern
conception of the child is, arguably, that children ment separation, exclusion, and protection from
the adult world. ™ Children have come to be configured as institutionally separate from adults, and
their dependency has been prolonged, throngh three main historical reforms which jurist Bammy Feld
terms “the tmnity of the legal and social construction of childhood™: the separation of home from
work, the establishment of compulsory schools, and the setting up of a juvenile justice system.”™
Thus, rather than “child™ being a natural, grven category, certain individoals are marked and even
constinuted as “children” throngh these processes of spatial se].'uaraﬁnu"“ among other things.

Tomost modem eyes, then, the shift toward increased separation of Palestinian children in
Isracli custody may seem natural and positrve — as HROs” separatist discourses which we examined
earlier exemplify. The only thing that may seem extraordinary — and which may lead some to seeing
Isracl/Palestinian as an exceptional case™ — is the fact that this shift toward separation has onky

recently occurmed,

Indeed, the Global North wimessed similar shifts mmch earlier. Many child-related reforms
since the age of enlightenment were premised on the notion that since children are immnately
mnocent, juvenile delinquents must be removed from external evil influences and disciplimed
properly constructed environments.™ Thus, from the late 18th century through the mid-19th
century. reformers in England and the US created congregate mstitutions — orphan asylmms., houses
of refuge for children, reformatories. and industrial schools — o remove children from social
enviromments which were perceived as depraved and uuhealtyy,™ In England. many child

™ ARCHARD, supro note 2, at 29, 191; BUCKINGHAM, spra note 467, at 7-8, 13-16: Angelika Engelbert,
Worlds of childhood: differentated Bbut differens implicotions for social policy. i CHILDHOOD
MATTERS: S0CIAL THEORY, PRACTICE AND POLITICS 285 {Jens Qvortrp <8 ol eds.. Avebury Press,
Aldershot, 19443 JAMES, JENES AND FROUT, snpra oote 20 at 37-38. The above nse of the tesin
“mxdern” is rather crode, as there 15 no single modemity, See. e, GOVERNING THE CHILD TN THE NEW
MILLENSIUM 1x {Eenneth Heltqvist asd Gunilla Dalilbers eds., Routledge Faluser, New York and
London, 20401 ).

™ FELD. :upre note 106, at 28-29, 31, 33, 37, 41-44. %6, See olso BUCKINGHAM. supre note 467, at 7-8.

T4=T5 KENNEDY, sty mofe 467, af 5, 15=17, 19=20, 63, 76=-T8; VALENTIME, snpra nide 267, af 3=4, 80,

Uiy the placement of children in juvenils cowits as marking thein as children, 2ee Thomas 5, Popkewirz

aid Mananne M. Bloch, ddministering Freedom: 4 Histary of the Prasenr — Rescwing e Pavent o

Rescwe the Child for Society, fn GOVERNNG THE CHILD IN THE MEW MILLERNTUM 85 (Kenneth Heftopas

and Grundlla Dahlberg eds.. Routledge Falmer, New York and London, 2001).

For an in~depth discussion of the extent ta which the phenomena examined m this study are mmique see

Sy testt acconspanying notes 1064-1064.

™ FELD, supra note 106, at 38, 49-50; Rod Morgan and T Newbom, Youth Justice, in THE OXFORD
HANDROOEK OF CRIMINOLOGY 1024, 1024 (Mike Magnire, Bod Morgan and Robert Beinereds . didved.,
Onctord Universaty Press, Oxford and Nes York, 20075

™ Mintz. supre note 642, at $-6; LEON FADZFINOWICE AND ROGER HooD. A HIETORY OF ENGLISH
CRIMINAL LAW AND ITS ADMMES TRATION FROM 1 730 - VoL 2_at 629-633 (Stevens and Sons. Oxfoed,
1986) (cited in Shore, sapra note 715, at 159); Peter Bush., The povermment of a generation, the snbiecs
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reformers attributed the delinquency of working-class children to the delinquency and cruelty of
their parents, and aimed to separate these children from their parents to prevent them from being
prematurely exposed to the street and all that it contained.™ In the US and Canada, boarding and
residential schools were designed to “kill the Indian in the child”, by separating Native Amencan
children from their families and traditions and assimilating them into the dominant culture,”
Comparable processes took place in Ausmalia as regard aborignal children. from the mid-1%th
century through the mid-20th century.™ In mid-19th century colonial India, British colonial
officials called for separate juvenile reformartories, and generally agreed that Indian child offenders
requited separation ot only from adult convicts but also from their parenis: there was, however,
some ambivalence among British observers regarding the corrigibility of juvenile Indians. ™
Practices and discourses of this sort culminated in the emergence of youth courts — in South
Anstralia as early as 1895, in Illinois, US, in 1899, in England and Canada in 1908,” and in British
Mandate Palestine in 1937

These historical examples can help us advance beyond simply charactenising Istaclh law s
shift toward increased scparation as anachronistic, as a 215t century reincamation of 19th and early
20th century reforms, These examples highlight that thronghout modem times, separatist reforms
concemning “other(ed)” children (such as native children in colonial societies and working-class
children) have been inspired not only by a growing compassion toward children, but also by fears,
and sometimes even dehumanisation, of the children’s supposedly undisciplined commmnities.”*
An important lesson to be drawn from these examples 15 thus that some skepticism toward recent
separatist reforms in the OPT might be called for. This chapter has indeed suggested the need for
such skepticisny. by highlighting Israeli dges” desire to prevent Palestinian intergenerational

interactions, as well as the overlooked reasons for joint incarceration.

When remirning to the present time, though international lnonan rights law and policy of the
last decades have generally emphasised that cluldren need to be separated from adults m juvenile

af invenile delingrency, in YOUTH JUSTICE: CRITICAL REATIRNGS 138, 154-155 (JTohn Muncie ot al eds,
Zage, London asd Thousaisd Oaks CA, 20027,

R (FEORGE K. BEHLMER, FRIENDS OF THE FAMILY: THE ENGLISH HOME AN TS GUARDIANS, 1850-1940,
at 233-234 (Stanford Universaty Press, Stanford, 1998): John Clarke, The tiree Ry - rapression, rescue
i rehabiifaion. ideclegies of comiral for working class vonth, fr YOUTH JUSTICE: CRITICAL
BEADINGS 115, 126-127 (Jobo Muncee etal eds., Sage, Loidon anwd Thousand Oraks CAL 20020 BoNICA
FLEGEL, CONCEFTUALIZING CRUELTY TQUUHILDREN IN WINETEENTH-CENTURY ENGLAND 147-148, 155
{ Ashigate, Surrey awd Burlingron, 2000% May, supeo note 104, a1 111: Bush, svpro note 741, a1 130-151,

™ Sarah de Leeww, [ anvifing 5 fo be dove with the Tndiam, wa neust covelr hiin very voung ' colonial

constrctions of Aboriging! children and the gecgraphies of Indiom residertiol scheelmg in British

Coliwmbla, Comad, T CHILDREN"S GEOGEAPHIES 123 123-1234 (20040: Mintz, supra note 642, at &,

Julie Cassidy, The Stolen Gererations — Canada and Ausiralio: The Legncy of Assimilaiion. 11 DEAKIN

Law REVIEW 131, 132-134 {2008).

™ Sen. supra note 104, at §2-84, 8990, Thers was also general agresment that these children needed to be

separated from each othes. fd., ar 82,

Morgan and Newbom, sigper mote 740, at 1024; Muncie and Goldson, supra note 103, a8 197

Sagrer totes 295-297 and 461 and accoinpanying fexi.

™ This is the argument made, in relation to England. by BEHLMER. sigwir note 742, at 2313-234; FLEGEL.
supd ete 742, at 155, VALENTINE, sagve note 467, at 3 and the sources mentoned there,

Tid4

T
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justice systems,™™ the issue of non-separation appears to pervade the Global North. This is most
marked in the US, which in the last couple of decades has seen a steady nse m the mumber of
children who are transferred to adult criminal courts and held in adult jails and prisons.”™ This trend
has led some to conclude that the “laws and philosophy [of juvenile justice in the US have ...]
retumed to many of the practices in place prior to the invention of the juvenile court,”™" Moreover,
criminologist John Muncie has recently argued that this “ Amernican exceptionalism™ in relation to
juvenile justice is permeating Western Europe (notwithstanding significant divergence within both
the US and Western Europe).”™ In some Western European countries — such as England Wales,
Germany. Ireland, the Netherlands. Austria, Pormgal. Finland. ™ and Switzerland — this manifests
izelf in instances of not separating children from adults in custody, or in facilitanng easier
movement between adult and juvenile systems.™ In Scotland, the juvenile court was abolished in
1968, and while two youth courts were established on a pilot basis in 2003 and 2004 {primarily
for 16-and 17-year-old persistent offenders), as of late 2011 the Scottish Government does not plan
to expand this relatively limited vouth court system. ™ Similar phenomena can be found outside
Europe and the 1S, For example, in Japan, there has been an increase in recent years in the number
of child offenders transferred to adult courts, and children are kept with adults m pretrial
detention. ™’

The argument here 15 not that these phenomena represent a categoncal global move away
from separation; there is surely divergence between — and often within — countries,” contrary
examples exist, and more research 15 required to make more conclusive claims. Regardless of the
extent 1o which the modern trend toward separation has “actually™ reversed. HROs dealing with
children’s rights across the world have. in the last decade. been preoccupied with what they view as

™ Sae eg. BUCKET. AL, supra note 101, at 158; Goldson and Muncie, supra note 103, af 48-49.

™ Muncie and Goldson, sipra note 103, at 200; Jeffrey J. Shook and Rosemary C. Sarmi, Trends i the
Commiiment of Juveniles to Adult Prisons: Tovweard an Tneveased Wiillingness to Treat Jrveniles as
Aduits?, 54 WAYNE LAW REVIEW 1725 (2009,

™ ROSEMARY SARRTAND JEFFREY SHOOK. HUMAN RIGHTS AND JUVENILE JUSTICE IN THE UNITED STATES

4 (Harsood Press, forthcoming) - mtroduction averiiobie ar

hitp:erwow aclnorghee TuvendleJostice_Sairvipdf See also fdl, at 3, 13-16.

Muncie, supre note 103, See olse Muonciz and Goldson, sigea note 103, at 205

Finlad, Drennsark. and the Metherlands have no specific youth courts, but minoers ane rarely inprisoned

there dus to thess countries” relatively non-punitive philosoplyy, HARTIEN, supre note 99, at 125-126;

Muncie and Goldson, svpre note 103, af 208

Munncie and Goldson, supra note 103, at 199,

Goldson and Muncis, sypre note 103, at 52; Morgan and Newtbam, sypra note 740, at 1028-1029,

The Scottish Parliament, SPICe Briefing: Oilaran and the Seotish Criminal Juztice Svafenr 16-17 (July

. 14, 2011}, available af http{dera.toe.acuk/ 10457/1/5B11-53,pdf,
Groldson and Muneie, suprae note 103, at $3-54.

™ Janice McGlee and Lorraime Waterhouse, Compararive Jivenile Justice Policy: The Alliance Between
Seoilmd and the Stare of Massochisarrs Revisired, 21 CHILDREN AND YOUTH SERVICES REVIEW 9657,
968 (1999). See pemerally Nicoln Lacey, Why Glabalisafion Doesn? Spell Comvergence: Models af
Jrarituittonal Faviatten and the Comparative Politieal Econeay of Purishaeent, in INTERNATIONAL AND
COMPARATIVE CRIMINAL JUSTICE AND URBAN GOVERMANCE 214 (Adam Crawford ed., Cambazdge
Trnaversity Press, Cambridge and MNew York, 20113,

48

28

137



disconcerting trends or instances of non-separation.”™ To some extent, HROs' global concems
about non-separation might have influenced the HROs operating in the OPT, and might have
contributed to their previously discussed disregard of justifications for non-separation. This
influence is explicit in a report by the intemational secretariat of DCT from 2007 (quoted above),
which referred to the OPT as one of 3 counfmes in which non-separation was “a senous
problem™. ™ For other HROs, this influence might be unconscious, as it is not explicit in their
reports — which admuttedly renders this argument somewhat speculative

5. THE NON-SEPARATION OF ISRAFLI SETTLER. CHILDREN

Before conclnding our discussion of the 1ssue of (non)-separation, let us tum to examing Israeli
settler children’s legal status, Unlike their Palestinian counterparts, who only im recent years have
been separated from their elders more systematically, Israeli settler children have always been tmed
i (civil} youth courts, and held in yvouth-specific detention and prison facilities 'wings. Thus, at first
glance, the recent shift toward increased separation of Palestinian children from their elders seems
to exemplify a decrease in the legal disparity between Palestinian and Israehi children in the OPT
{surveyed in Chapter 27,

However, this is not the entire story: in the context of Israel’s “disengagement™ (pullout)
from the Gaza Strip,”™ when Israeli settler child offenders were concerned, Isracli law in fact did
not detain them separately from their adult counterparts — in contrast to how their Palestinian peers
are treated. In February 20035, about six months before Israel s “disengagement”, the Israeli Knesset
i parliament) passed the Divengagement Plan Implementation Law (hereinafter: the Disengagement
Lew), which aimed to regnlate the semlers’ evacuation. resertlement. compensation. and the aid they
would receive from the state ™ The Disengagement Law authorised deviation from the general
legal requirement to separate cluld detmnees from adolt imnates, under the following
circumstances:™ Israeli children who would illegally enter or stay in the Gaza Swip could,

™ Om such reports by the LNV Committes on the Rights af the Child, in the last decade, see Goldson and
Muncie, supre note 103, at $2-34, Space constrazints prevent us froan referring to fuitlser HREO reports of
this sart

™ DL supra note 733, at 42 (the report examined “trends in juvenile justice systems” in 13 connfries
across e world).

L S text accompanying notes 405-429

™ O the “disengagement” see sapra fext accompanying notes T, 63-64, 67-60, and 339-344.

E THE DNSEMGAGEMENT PLAN IMPLEMENTATHIN LAW, snpra note 274,

It is unelear how the police inplemented this provision. Two nsaiths after its enaciment, the police
instituted mner guidelines stipulating that nunors may only be dednined with adults whoomn the minors
know, o with adult family nsembers. The Youth Section of the [sraeli Police. The Leged Proseiiptions
and the Iesfruchions Relafing & Treating Mmors Dvebved i Aoty of Resiztance to the Dizengapeneny
Plent e i1 Aers of Resishones o the Evaciiation Relared to the Dizengagameni Plan — Updated Fevsion
T e Timee of Clasing the Evaenated Territories and o the Evacuarion Pertod {2 1.4.200%) (Hebrew) (1
received this document from The Israeli Policry Cenfer, mentioned supre text above note 240, whech in
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according to this law, be detained “wirh adulrs who are suspected of committing such offences,
provided that the minors have cxpressed their consent and that their wellbeing is not
jeopardised”, "

The formal justifications for this provision were presented in meetings of the parliamentary

Constitution, Law, and Statite Committee. In a meeting in late 2004, prior to the enactment of this
provision, a police commander from the Youth Section of the Mimistry of Infenior Defence
remarked:

I wish to explain how this article was phrased and to place it in its right
context: [...] The assunyption is that we are [...] dealing with munors who,
even if they commut severe offences, are not minors with a criminal record,
and we do not weat them with the same tools [used for “regular’ criminal
offenders. . ]. In this case there is a different and sensitive background to [the
offences. .. ], which requires special treatment. In this situation. all of the
reasons underlving the [legal] separation [ . ] berween minors and adulis [ ]
ate inapplicable. ™

In another meeting of the commuattee, in February 2005, a legal advisor to the police commented:

The Yourk Law requires that we separate minors from adults in detention. In
the Disengagenient Law we created an exception to this thing [sic), becanse
our premise was that in this simation of adults and minors being amrested
agamst the backdrop of the disengagement events, chances are slim that the
adults would harm the minors, The joint detention of minors and adults in
this situation would actually help the minors,™

TES

T

e

trn had obtaiwed it from the Atvorney Gepesal in December 20065, However, later that vear the
parlinmentary Cawstitition, Low, and Swafute Committes deliberated whether mimors should only be
detaimed with adnlt famaly members. and the conunittes chair concloded thar theve 18 190 reason fo install
such a hmitation, and that this 1ssue should be l=fi 4o the discretion of the police. THE CONSTITUTION,
Law, AND STATUTE COMMITTEE — 16TH KNESSET, TRANSCRIPT MNo. 367 (December 28, 2004)
{Hebrew),

THE DISENGAGEMENT PLAN [MPLEMENTATHON LAW. supra note 274, art. 2700 (“Motwithstanding
Article 13 of the Yowth Law (Adjudication. Pomishment, and Modes of Treatment) (197173, a pohce
officer in the rank of conumander o ligher may order that minoes suspected of comorting offences
according to this article [1.e., 1llegally entening or staying mn the Gaza Strp]. will be held i detenton, or
ina police station only for ivterrogation, with adints who are suspected of conunitting suchk offences,
provided that the minors have expressed their consent and that their wellbeing 15 nat jeopradised; the
police comindssioner of an officer anthorsed by him [sie] will set regulations for the purpose of tis
article, whech will be commuicated 1o the Consfrnutson, Stame. and Law Conwittee of te Knesset )
{emphasis added),

THE CONSTITUTHON, LAW, AND STATUTE COMMITTEE — | GTH ENESSET. TRANSCRIFT WO, 366 (December
27, 2004} (Hebrew) (the ongin text mustakenly reads: “The nssmmption 15 that we are oot dealing with
manors who [...] afe not odooss with a ciiinngl recosd'). See sinularly the remark made by the
commmattes chair in 2007, that “the arrests of munors m acts of opposition [to the 'disengagement | were
a undgque phenomencn”. THE CONSTITUTION, LAW, AND STATUTE COMMITTEE — 1 TTH KNESSET,
TREANSCRIFT Mo k. (Jung 12, 007} {Hebrew), aveilable al
hittpefwwow knesset. gov_ il protocols’data hipmlyelad 200T-06-1 2 Jstml,

THE COMSTITUTION, LAW, AND STATUTE COMMITTEE — 16TH ENESSET. TRANSCRIPT NO. 404 (Febmary
7, 2003) (Hebrew),
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Oir focus here — it is worth emphasising again — i5 not on whether these children benefitted
from being granted the option of jomnt detention. or on whether Palestiman children should have
been granted the same option, Instead, our interest lies in the nationality-hased “blind spots™ of a
separatist legal imagination — that is, the fact that while the Isracli legal svstem, and for the most
part HROs as well, have overlooked ant-separatist voices and considerations with regard to
Palestinian children, some of the exact same voices and considerations were acted upon in relation
to Isracli settler children

&, CONCLUSION

Sociologists Allison James, Chris Tenks, snd Alan Pront observe;

clildren either occupy designated spaces, that is they are placed as in
nmurserics or schools, or they are conspicuous by their inappropriate or
precocious invasion of adult territory: the parental bedroom, Daddy s chair,
the public house, or even crossing the busy road. Childhood, we might
'-'l:l:n'ur;:;6 15 that status of personhood which is by defimition often in the wrong
place.

This chapter has exanined how lsraeh law and its HRO critics envision and treat children
whom they hold to be out of their proper place. After briefly describing the increased separation of
Palestinian children from their adult countzrparts in Israeli conrns, detennon facilities. and prisons,
we identified two interesting coalinons of sorts. First, we have a “coalition” of two seemingly
opposing “camps” which came to advocate a shared separatist goal: on the one hand HROs, which
have advocated the separation between Palestinian children and adults from a developmentalist
perspective, emphasising the need to protact children's (presupposed) particulanty. On the other
hand we have Israeli judges, who have warned that non-separation would result in the ideological
indoctrination of Palestindan children by their elders. Another. more conceptual “coalition”, has
been formed between the occupied Palestinians, who have long termed Isracli prison a “university™,
and the ocoupier’s judiciary, which has used this image to problematise intergenerational

Palestinian interactions in prison.

After mapping the justifications given for age-based separation. we contextualised thas
mode of separation as located within a broader project of governance and identity-construction
throngh separation in the OPT. We discissed two additional aspects of this separatist project —
nationality-based and gender-based separation — and used a ruling of the Israeli Supreme Cowt to

demonstrate their interrelanonship.

™ JAMES, JENKS AND PROUT, supra note 2, at 37
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We then procecded to examine some of the tensions and limitations charactensing the
dominant separatist approach toward Palestinian children in Istacli custody. Contrary to Israclhi
statements, the increased separation has not in any substantive way had to do with what Isracl
portrays as these children’s “rights™ or “inerests”, since court procedures and sentences conceming
them have not changed significantly, and rehabilitation and education are not generally provided to
them in detention or pnson. Instead, the shift toward increased separation has focused primanly on
symbolically normalising the boundaries of childhood, by means of spatial differentiation (between
Palestinian children and their elders). Furthermore, we saw that the growing consensus among
HE:Os and the Tsraeli legal system that Palestinian children require separation has “blind spors™ —
noteworthy anti-separation considerations which it has rended to overlook. As we have shown,
some of these overlooked anti-separation voices reside in a surprising source: HROs™ own
publications — which attests to the inherently contradictory nature of separatist discourses, Only
very recent years, after Isracl had already established military youth courts and had started
separating most Palestinian child detainess and prisoners from their elders, have HROs voiced
different, anti-separation considerations — but the late timing of this development is in itself
evidence of the limitations of their separatist imagination.

We contemplated the meaning of the issue of (non)-separation of Palestimian children, by
Juxtaposing it to historical and contemporary examples of (non)-separation beyond Isracl-Palestine,
At first glance, recent developments in the OPT seem anachronistic and contrary to the state of
affairs elsewhere. But upon closer mspection, the scparatist reform in the OPT was shown to
resemble other separanist reforms, which have similarly been motivated by anxieties about the
children’s dangerons and undisciplined communities. Additionally, it was argued that some HROs
advocating the separation of Palestinian children might have seen the non-separation of these
particular children as part of a global issue of non-separation.

Lastly, thas chapter provided another comparative perspective, by examining legal debates
and policy concerning Israeli settler cluldren against the backdrop of Israel’s “disengagement” from
the Gaza Strip. We have seen that. unlike their Palestinian counterparts, the law prescribed for some
Israeli settler children joint detention with adults. This different weatment. of Israeli child settlers
who were suspected of “ideologically-motivated” offences, calls into question Israeli depictions of
the increased separation of Palestinian children as simply making their legal stamis more similar to
that of Israch cluldren. Contrary to these Israeh statements, decisions on the separation of cluld
offenders appear to be yet another issuz informed by notions and constructions of national
disparities.

141



CHAFPTER 5

RE-PRESENTED WITH CHILDHOOD TRAUMA

1. INTRODUCTION: REPRESENTING TRALMA

In this chapter, we will examine how the Isracli legal system and its HRO critics have represented’™
{or rather, re-presented’ ™) psychological rauma,”™ in relaton to children in the OPT. We will
centre on two modes of representing this tranma: (a) “psycho-legal™™ representation — which

consists of discourses that draw upon an amalgamation of psychological and legal conceptions and
inmgination.”” We will focus on the recourse to psychological “expertise™ and vocabulary, and
especially to the psycho-legal terms “trauma™ and “loss™; ™ and (b) visual representation — which
operates trough. and is embodied in, photos. drawings., and video clips.

Tl

m

For our purposes, the term “representation’ will depoe the creation and'or operation of sooetling
which is meant to stand for another thing, and which at the sams tine 1= also meant 1o be, m some sense,
equivalent or stmilar fo that other thing. BUCHANAN supra note LLE at J03-406.

The hyphenated term “re-presentation” emphasises that imagss do “not simply [ .| evoke the violence
aipd trandna of e event, but [...] re-present it. [...] make it present again (awd m some cases,
conscioesly make it present for the first ime ). Frances Guerig and Boger Hallas, Infrodiction, in THE
IMAGE AND THE WITHESS: TRAUMA, BMEMOBRY AND VIEUAL CULTURE 1, 9 (Fragces Gurerin and Rogper
Hallas eds,, Wallflower Press, London and New York, Z007)

Tin peychoanalysis awd psyclaatry, the term “trauma”™ designates an ensetional ohury. isdividual or
collective, which resulis from temifying experiences —usualby violent events or the prolonged exposure
o sach events — and which leaves lasting daisage in the psycbe. SHOsHARNA FELMARN, THE JURIDICAL
UNCONSCIOUS; TRIALS AND TRAUMAS ¥ THE TWENTIETH CENTURY 171 (Haovard Uhaversity Press,
Cambridge bMA and London, 2002

Examples of articles wsing the term “psycho-legal” to dencde comgunctions of law and psychelogy are;
Wallace I Loh, Psvelfio-legal Researely Pose and Presens, T9 MICHEGAN LA REVIEW 659 (1981 )
Douglas Mossman, Conceptnelizing and Characterizing Acowracy in Assessmenis of Competence fo
Srand Trial, 36 JOURMAL OF THE AMERRC AN ACADEMY OF PEYCHIATEY AND THE LAW 340 {2008 Allan
M. Tepper and Amiram Elwork, Commpetence to Corsent to Treatment As a Prvohe-legal Corstracy, 8
LAW AND BEHAVIOR 205 (1984), O Sz White, Teferdiscnrsiity and edild weifare. fhe asoens awd
darabiny of peveho-legalzm, 46 SOCIOLIGICAL REVIEW 264 (1998) (using the term “psycho-legalism™
to describe the predomisance of forns of thoueht associated with developiental payvchalogy in
comtemporary legal disconrses concermnmg child protection),

T ooyself do ot consider Law, or peyebology, or any other discipline for that maties, 1o be a sepaiate or
separable field. Rather, each 15 innately interramned with other disciplines. On the indistmgmshabiliy of
the “legal™ from the “extra-legal” sea, 2.p, Hikolas Rose and Mariaina Valverde, Governad by Lo ™, 7
SoCiAL & LEGAL STUDIES 341, 243-346 (1998) Perve Schiag. e Dedifferenriotion Problemn. 42
CONTINENTAL PHILOSOPHY REVIEW 35 (2009), The above reference to “an amelgamation of
paychological and legal comsceptions and unagination™ is meant only to ighlight this pomt. oot to ply
that law and psychology are otherwise sepazable from each other

T paychological disconrses, “loss™ desigisates & reduction of resowmces i wWhich one & emotionally
invested — ranging from relatively insigmficant possessions, to one's parents, hoamne, body parts, or
personal identity; it is believed that tramna wvolves a vsjo boss, whereas wsot all losses ae trannas.
Bonnie L. Gresn, Tranmatic Loss; Concepiial and Empirical Links Bervesy Tranme amnd Bereavamend,
5 JoURMAL OF LOSs AND TRAUMA 1. 2-4 (20000 Jous H. HARVEY, PERSPECTIVES ON LSS AND
TRAUMA: ASSAULTS ON THE SELF 5-6 (Sage, Thousand Oaks CA and London, 20020; Joluy H. Harvey
and Enie I, Miller, Preface, in LOSS AND TRAUMA; GENERAL AND CLOSE RELATIONSHIF PERSPECTIVES
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There are two primary reasons for focusing on these two modes of representing chald-
related tranma. First, state agents, HROs, and individuals in IstaclPalestine increasingly nse these
modes of representation; public claims are increasingly made through the language of “tranma™,”™
and there is growing uwse of photography and videography, including abundant images of
“suffering”.”® Therefore, exploring these modes of representation in relation to childhood can
advance understanding of the Isracli-Palestinian conflict in general. Second. psychology and visual
mmagery have each playved a central role in shaping modem thimking on, and constructions of,
childhood.™ Wotwithstanding the uniqueness of the Isracli-Palestinian context, it can hence serve
as a test case for the broader utilisation of psycho-legal and viswal representation with regard to
childhood.

The recourse to these two modes to represent psychological trauma is not coincidental,
Unlike physical trauma,”™ which leaves visible bodily traces,”™ psychological trauma poses a
mnique challenge to law and representation alike, in that its traces are believed to reside first and
foremost in the tranmatised person’s inner world. ™ As we shall see, in an attempt to overcome this
challenge. the Israch legal system amd s HRO critics often tum to psycho-legal and visual
representations; mental health practitioners are referred to, since they are regarded as “experts”

xal, x1n {John H. Harvey and Enc Dn. Mller eds, . Routledge, New York and Abingdon. 20007, For the
prevalent psychologieal defindtion of tranma see sprs note 771,
™ Didier Fassin. The Humanitarion Politics of Testimony: Subjectification through Trauma i the Ieraeli-
Falessinian Confict, 23 CULTURAL ANTHROPOLOGY 331, 534 (2008); Edna Loansky-Feder and Eval
BeneAn, Trmnwa, Therapy and Responsibility: Pochology and War in Contemparayy Tsrael, THE
PRACTEE OF WAR: PRODUCTION, REPRODUCTION AND COMMUNMCATION OF ARMED WIOLERCE 111,
117-11%, 122-123 {Apama Eao et al 2ds,, Berghalm Books, New York and Oxford, 2007}
™ Seg, eg.. Allen, supro note 19, at 162-163. 166, 170-171 {discussing HROs" frequent use of images of
“suffermg” Palestimans — including Palestinian chibdren), See ofze Rutlie Ginsharg, Toking Picrures
aver Soldiers ' Shoulders: Reporting ow Hunnan Rights Abuse from the foroall Oevapied Tervitories, 10
JOURMAL OF HUMAN BIGHTS 17 (2011}
O childlvood as a product of visual insages see, @ g ANNE HIGONNET, PICTURES OF INNGCENCE: THE
HISTORY AND CRISIS OF IDEAL CHILDHOOD { Thames & Hudson, New York, 1998); HOLLANTY, s
note 98 [Spy: REFRESENTATIONS OF CHILDHOOD (Catlerine Felily et al eds. LB, Tauris, London and
New York, 2000, On the inflnence of psyeholomy and related disciplines on the legal constriction and
concephialisation of clildhood see BING AN PIRER, sigprer wote | 1D, a1 63-72; White, sibea pote 772, 4
279=287, Om the infleence of psychology on shaging the meanmg of childbood m geperal =ee. e.g.,
CHUDACOFFE, supra note 469, at 66-69, 135-167: Hart. supre pote 712, at 6; JAMES, JENKS AND PROUT,
supra note 2, at 20-24, 38, 133; KENNEDY, seipra nede 467, at 4=5, 7=9, 15, 63-66, &%, 76-T8, 98-09, Sae
ofzo Ernberley, sippre tote 149, at 379 Carguing that the figure of the child and the meanang of childhood
are, 1o a grear extent, products of representational mechanisos and practices).
™ In its physical sense, “tranma” denotes (m medical discourses) a wound, espesially one produced by
sudden phyvsecal urjory. FELMAM, s note 770 at 171,
™ Om Palbestimians” and HROs" "use” of these bodily traces to demonstrate snffering to governing
authogities and international observers see, eg Allen supra pote 19, at 163, 167-168. 170-171: Fassin,
spen note 775, At 553; Petest, supew ootz 19, at 109, On Israell low’s use of Palestinian cluld
defendaits” bodies as evadence see srpra teXt acconpruaiying notes 547-264,
O FELMAN, supre wote 771, a8 171, This fascmating challange 15 ome of the reasons for the tocus hers
om peyclelozical rather than plyysical trauma. Notwithstanding this, chaldremn in the OPT are frequently
represented as saffering from plosicnd anna (bodily fnjuwies) and e psychological traws is
sometimees linked to a physical trauma,
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capable of tracing and interpreting psychological trauma; ™ psychological vocabulary is utilised to
make sense of that trauma; and wvisual artefacts — a photo, for example, or a drawing by a
tranmatised child — are wsed to “capture” allegedly traumatic events

Onr interest hies mot in whether the “reality” of children’s tranma in the OPT can be
“captured” and “represented”.™ Instead, we will investigate how this “reality” has been
constructed, framed, and rendered legible through the above modes of representation; ™ and we will
discnss the implications — symbolic and practical — of this representational dynamic

Section 2 of this chapter will examine psyeho-legal representarions of childhood (which
make use of the terms “rawma™ and “loss™), in three contexts: (a) HRO publications which depict
Palestinian children as rawmarised and deprived of their childlood, in Israeli custody and generally:
(b} Transcripts of Isracli parliamentary meetings, in which the suffering of children in the OPT,
Isracli and Palestimian, is charactensed as “trauma”™ or “loss™ {(and represented through visual
mmages); and (¢) Court rulings conceming Israch soldiers who abused Palestinian children, which
portray these soldiers as traumatised children. These three “sites of representation”™ will be shown to
revolve around a central theme of the previous chapters: the spatiotemporal boundaries of
childhood

Section 3 will focus on HROs™ use of visual representations of Palestinian children’s abuse
in Isracli custody, The main theme of this section will be the represenraifonal boundanes of
childhood/mauma — namely. the boumdanes of what can be seen and kmown about Palestinian
children’s “trauma”, Images HROs use of abused Palestiman chaldren, it will be suggested, can be
envisioned as problemartising these boundaries by rendering them a conspicuons “part of the story™.

As in previons chapters, Section 4 will discuss how themes of this chapter have manifested
themselves beyvond IsraelPalestne. and what this suggests about the socio-legal construction of
childhood. in the OPT and generally.

L See alse Brice J. Enmis and Thomas B. Litwack, Prvehiatry and the Presumption of Experdise; Flipping
Cloies in the Courtrose, 62 CALIFOBRNLA LAW BEVIEW 683 { 1974} {ertcally discussing the assinption
of mamny judges and junies that psychiatrists are “expert="); Lomsky-Feder and BeneAn, sipvw note 775,
at LUE-119 {describing the growing place paycliolegiars toutisely occapy in lsraeli public diseoumises).
Cf. Jessica Catherine Licherman, Trmoratic fovager, 1 PHOTOGRAPHIES 87 {2008) (arguing that neither
photos mwor payclde traina represent “realiny™).

O JUDITH BUTLER, FRAMES OF WAR: WHEN I5 LIFE GRIEVABLE 7 §%=70, 79, §1, 83-84 (Werso, Lomdon
aiwd Mew Yook, 2009) {arguing that photes nsterpret, aisd establish te tnuh of, the events deey piesent, to
the extent that they beconse cmcial to e very status of these events as reality). See also Fassin, sigea
nofe 775, at 333,
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2. PSYCHO=LEGAL REPRESENTATION: "TRAUMA™ AND “LOSS™

Palestinian children’s psychological distress,™ and (1o a lesser degree) Israchi children’s

psychological distress,™ have drawn substantial attention from mental health practitioners in and
beyond IstaclPalestine. During and following Isracl’s “disengagement” from the Gaza Strip.”™
Isracli mental health practitioners were particularly preoccupied with how this event mught
psvchologically affect the evicted Istacli settler children.™ As in other child-related contexts, ™
these psychological disconrses have feamred two terms — “tranma™ and “loss™ — whose fimctioning

we shall now explore,

TE?

There are abundant publications on this topic, See, 2., Ahmad Baker and Madera Shalhoub-Kevorkian,
Effecis of Politien] and Military Trawmas on Ohildren: The Palesfielny Caze, 19 CLINICAL
PSYCHOLOGY BEVIEW 935 (1999); Thomas Miller et al.. Emations! and Behaviowral Prableors and
Trawrn Exposure of Sclool-age Polestiuian Ohildren i Goza! Some Prelimiinary Findings, 15
MEDICNE, CONFLICT AND SURVIVAL 368 (19997 Raija-Lenma Punamiikl et al., The deteriorasion and
aradlization effects of rawra on sockal supports Childhood maliveanvenr and adwlfiood miiiamy
viglewce i o Palestinian cowmmnrify saoiple, 29 CHILD ABUSE & NEGLECT 351 (20035); Samar Quota e
al.. Prevalewee aud determinants of PTSD ameng Polessinian ehilldran expased tomilitarn: violence, 12
EUROPEAN CHILD & ADOLESCENT PSYCHIATRY 263 (2003); Roney W Srour, Childvew Living Under o
Muln-rranmatie Evvirosrent; The Palesiinion Case, 42 [SEAFLL JOURNMAL OF PEYCHIATREY 88 {2003,
See, eg., Avigdor Klingman, Stress Responses awd Adaptasion of Isaeli School-age Chilidren
Evaciated Frow Homees Duving Massive Missile Arocks, 14 ANXIETY, STRESS, AND COPING 149
(2001, Examplss of studies of both Palzstigan and Israeh children’s psychological well-being are:;
Alean Al-Erenawi, John B Graham asd Yaniv Kanat-Mayuwoa, dsaleidis of taine exposire,
symptomatelogy and finmctionimg in Jewid lsraali ard Palestimon Adolescents, 195 BEITTSH JOURNAL
OF PEYCHIATRY 427 (2004 Zaluva Soloanon aiwd Tamaea Lavi, The Poeliofogieal Toll of the fanifada;
PTED, Distress and Fafure Qrientation of frraeli and Palestinian Youth, in PROTECTION OF CHILDEEN
DURMG ARMED POLITICAL CONFLICT: A MULTIDISCIPLIMARY PERSPECTIVE 155 (Charles W
Greenbanm et al. eds,, Hart, Oxford, 20063,

O thie “disengagement” see sapig text acconipanying nofes 7, 63-54 67-60, and 33%-344,

For a collzction of studies on this topic sez WHEN THE ROAD CONTINUES: EDUCATIONAL THERAPEUTIC
INTERVENTIONS IV RELATION TO THE DESENGAGEMENT PROGEAMBE (Shai Hen-Gal asd Y ochd Simai-
Tov eds, Israeh Mmistry of Edocation, Jemsalem, 2009) (Hebrew), Om the impast of the
“disgingageinent” on the evicted sertlers in general see Hall et al., sprer mote 134, On how some Lsaeli
menial healtl practitioners framed the “disengagement” as mammatic see GALLA PLOTEIN-AMRAMI, THE
NATIONAL CONFLICT AND MENTAL TRAUMA: CONSTRUCTION OF NATIONAL TRAUMATIC NMAREATIVE
THROUMEH THE EROWLEDGE AND PRACTICE OF MENTAL HEALTH PRACTITIONERS FROM DIFFERENT
EPISTEMIC CULTURES (Ph dissertation, Tel Aviv Unsversity Faculty of Humantties, 200 0 {Hebrew?),
See, eg. José Bonves, Traowg and Jugieer The Moval Greasianar of Trauwea Ditceourse fom
Wilhelmime Germnany to Post-Apartheid Sowth Africa, in TRAUMA AND MEMORY: READING, HEALTNG,
AND BAAKTNG LaWw 97, 111 {Anstin Sarat. Nadav Davedovitel and Michal Albesstein eds., Stanford
Trmaversity Press, Stanford. 2007 ) (describing the special attention which the South Afmcan Truth and
Reconciliation Comossion report gave o clildren’s tranma), Emberley, sipre note 149 &t 378-379
(“The testinsoary of children who experience the trawm of mulitary vieleoce is constinitive of the
contemporary politicization of the chald and [, .| the meaning and memenalization of childhoed, ™),
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2ia). Palestinian childhood — traumarised and lose

Several HRO reports have cited psychological stedies pointing to the prevalence of PTSD (Post-
Traumatic Stress Disorder) among Palestinian children,™ and some reports have gone as far as
describing all Palestinian children as collectively tranmatised,™

The explicit term “trauma™ has played a sigmificant role specifically in HRO reports on

Palestinian children in Istacli custody.™ For instance, a book on Isracl's detention of Palestinian
children which was published in collaboration with DCT — Palestine extensively uses the terms
“trauma’” and “PTSD".™ The book specifically characterises Isracl s armest, transport to detention,
acmal detention, and imprisonment of Palestnian children as psychologically “traumaric™ for these
children.™ In this book — as in other HRO publications on Palestinian children™ — “trauma™
functions as diagnosis not only of Palestinian children’s psychological state, bt also of their legal
and political condition.”™ For example, the book reads:

imprisonment is not the sole rauma that Palestinian children will sustain
during their childhoods. The very poor child rights situation in the [...] OPT
[...] is a function of a political simation that results in simultaneons
violations of children's rights on a daily basis, ™

=l

£ 3

CO0E. HANIEH AND KAY, supro note 28, &t [30-131; THE PALESTINIAN CENTRE FOR HUMAK RIGHTS.
BLoon on THER HARNDS; CHILD KILLINGS BY THE [SRAEL] OCCUPATION FORCES (10F ) IN THE GAZA
STRIP, JUNE 2007 - JUNE 2008, at 36-38 {2008): The Palestinian Centre for Humman Rights. Folations of
Children s Righis {2007, rvarimtiie i
hitp:erwow pelogaza orgiportal ‘enfindex php toptico=cmn_content&view=article &id=302 4 violatons-
of-childrens-nghts-&catid=52: theme-packages; The Palestiman Human Rights Monitoring Group,
Chillran in Confliet e in e Madin (2030, averilable i)
bt/ Swrww, phrmg org'articles'Children_m Conthet_and Bedia btm,

PALESTINIAN CENTRE FOR HUMARN BIGHTS, supra note TEY, at 36-38 {using the sub-tiile “Collective
trauma: the psychological mmpact of I0F [Israeh Occopation Forces] killings on children m Gaza™;
citing a Palestinian paychologist as explicatly saying that “[e]hildren in te Geazs Styip age suffeinge fom
collective rawma™; and descnibing a “collective exposurs [of Palestimians] to psychological tramma™ ),
Agwther, more inrplicit examgple is OO0, HANIEH AND EAY, sipra nofe 28, &t 130-131 (aiguing thai
Palestimian children’s “daily exposure to traumatic events [ .. ] can become ‘normalised”.™),

See, e g, DCT - ISRAEL AND DT — PALESTENE. sipeo note 493, at 24-2%3: DOT - PALESTINE. supin note
32, at 6 (both these docoments identically assert: “Clabdren are [...] mistreated durmg the transfer
process and arrive at the mtermogation and detention centies tranmatised ™)

CO0E, HANIEH AND KAY, s nvte 28, atix, o1, 7, 27, 54, 66, 83, 102, 1132, 124-131, 133, 135, 137,
139, 141

T at g, 34, 66, 83, 102, 112, 124-127, 129, 131, 135, 137, 139, 141

See, eg.. DCT — PALESTINE, BEARING THE BRUNT AGATN: CHILD RIGHTS VIOLATIONS DURING
OPERATION CAST LEAD 3 (2004 {*This report 15 dedscated fo [ .. ] the [Palestinin] survivors living wiih
memories of travma and loss and hoping that the perpetrators will someday be beld accountable for thear
actuies. ") Tle Palestindsds Humean Rights Mogitedang Gaoug, sagero soede 7RG (- Palestiman childyen e
the most tragic victims of the cngoing occupation and [ ] are dmby sufjected fo trawmatic phiysical and
miental deidents of violence.™).

Om the wse of “tranma™ for socio-political judgments m other confexts see Bronner, supra note 7EE, af
99 Fassin, sigea note 775, at 532-533, 544-546, 1 consider “apolitical psychology™ to be isapexistent;
St Sapoer ivote TTA.

CO0E, HANIEH AND KAY, sipry note 28, at 1x,
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The title of this book, Sralen Fouth: The Polirics of Israel’s Detention of Falestinian
Children, formmlates Palestinian children’s traumatic expeniences in Istacli custody m terms of a
significant loss — that of their childhood. The book firther wams, in a developmentalist fashion,™”
that Palestinian child pnsoners’ “age, level of emotional maturity, physical stature, and other factors
leave them [...] less prepared [than adul's) for the trauma of prison. [...] The experience mav
constitute the end of childhood and the beginning of their lives as adults.”™™® In a similar vein, a DCT
— Palestine social worker 15 quoted in this book as saying:

Every amrested child is ranmatised because he is a child, is immature and nof
an adult, even if he has an adult’s phyvsigque. The [Palestmian] commmmity

doesn't allow child prisoners to be dealt with as children as theyv are
considered heroes and political prisoners.™

This image of Palestinian childhood as something which has been lost or stolen is salient in
other HRO publications on the abuse of Palestimian children in Israch custody. Thus, a 2005 report
by Palestimian HRO Addamesr on Palestinian child prisoners inclndes a segment entitled Early
Adulthood, Srolen Childheod ™ Interestingly, this image also appears in non-HRO texts on this
topic — including an Tsraeli military court mling™ and an academic stdy ™

Moreover, HROs also portray Palestinian childhood as lost or disappearing in
circumstances beyond being i Israch custody. Across varions HRO publications, phrases can be
found such as: “It is impossible to assess the long-term psychological harm caused to [Palestmian]
children [...]. Many have simply lost their chiidhood™*® “Palestinian children are Josing thefr
ehildhood in ciroumstances widehy known to the anthorities that have the primary responsibility to
protect their rights™;™ “Witnessing losr childhoods [... Palestiman] Children are losing their
childhood. As one parent put it: *[..] our children behave like grovm-ups, ™ “Palestinian children
are the most ragic victims of the Israeli occupation policy: Their collective childhaod is stolen as

they are subjected to frawnatic incidents which leave mental as well as physical wounds they wall

O developaneintalist conceptimes of childhood see sipra notes 467-471 and acconypanying text.

Co0K., HANIEH AND KAY, snpra nofe 28, at 83 (emphasis added),

. at 135 (emphasis added). See alzo falat 129 (“Adolesceists are especially vulnecabile to torhue for a

mumber of reasons — their specific stage m development places them at especially lagh nsk.™)

M Addameer. supra note 483,

ML MG $041/98 The Military prosecutor v, Jazal [2001] (Samaria Mil. C1.) (noting that according to the
appellant, a Palestindgan girl, “her prison rerm deprived ber of her childhood™),

M HaJIAR. snpre note 21, at 191 (“In the West Bank and Gaza. an idealized notien of the *imocence of
vouth” finds no resonance in carceral govermment, and vouthfulness provides nesther sanchmry nod
protection from the grip of law enforcement.”). This is a less explicit posteayal of childlwod as bost

e 2082 EEPCORT OF THE SPECIAL RAFPORTEUR OF THE COMMISSION ON HUMAN REGHTS, MRE. JOHN

DUGARD O THE SITUATION OF HUMAN RIGHT=S B4 THE PALESTINIAN TERRITORIES OCCUPED BY ISRAFL

SMCE 1947, EiCH, 4 2003/ 52 (6.3, 2002}, available al

hitp:/fundspal uneorg UNISPAL MESFOASR2AIE01 3304840852 56BETO03E 1051 {empliasis added).

SAVE THE CHILDEEN — SWEDEN AND SAVE THE CHILDREN — UK, GROWING UP UNDER CURFEW:

SAFEGUARDING THE BASK RIGHTS OF PALESTINIAW CHILDREW 4 (2003), avadoble o

hitp:erwow savetheclnldren.or g ukend'docs’ growing_up onder_curfew. pdf (engdhasis added).

M5 g, at 10 {emphases added)
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carry for the rest of their lives™* “these conditions [of living under Isracli occupation] premarrely
force children into adult voles and rob them of their childhood™:* “helplessness Palestinian parents
are feeling towards protecting their children 15 just a part of the mounting pressure these srofen
ehildhoods are under”™;*™ and a Palestinian mother described as complaining *“abont how her oldest
daughter has been robbed of her childhood” ™

Usnally, it 15 not the loss of childhood per se that is socially considered traumatic, since —
as philosopher David Archard observes — childhood is not generally considered useful for adult
life.*™ Rather, what the above HRO texts characterise as traumatic largely concems the particular
fime and place in which childhood is supposedly lost: premamrely, and in the “childhood-
depriving™ spaces of Israeli law and occupation. The image of Palestinian childhood as lost or
stolen thus further illustrates HROs™ fixation on, and their desire to fix, the spatiotemporal
boundanes of childhood (which we discussed m Chapters 3-4)

Additionally, in depicting Palestiman childhood as lost, stolen, and therefore as non-
childhood. HROs take active part in rendenng the boundanes of childhood ehisive (an elusiveness
we discussed in Chapter 3*''). Thus, HROs symbolically reproduce that for which they heavily
criticise Israeli law: the dissolving of Palestinian childhood** This can be seen as yet another
convergence between the Istachi system and its HRO critics, alongside the points of convergence
discussed in the previous chapter (namely, the use of the image of Isracli prison as a wmiversity, and
the pro-separation unanimity).*"

!]-1

It is worth clanfying that. in line with the non-nghts-based approach of this stdy.
point here is not that Palestnian children should be granted a “rght to childhood™. This “111;1.11“—
invention of the Romantic era — reproduces a particular notion of childhood as a sacred space. as the
happiest time of life, whose innocence should be protected and prolonged ** Alongside an

@ The Palestinian Centre for Human Rights, sigea note 789 (emphases added),

M7 Catherine Cook, Palestinian Children and the Second Infifada (2004). svailable af htprarwwdei-
pal.orgenglish PrinferF cim™Docld=1 83 &Categoryl D=3 arwd A

- hetp:/wrww mifiah org display cfin"Docld=3451 & Cateperyld=3.

Miftah — The Palestindan Imtiafive for the Promotion of Global Diadoge and Democracy, Acomsaifon
Faoifows Oecwpation for  Palesfiion Ohtldver (Tane 14, 2004%, maidfable o
bt/ Fwrwew  muftah.org Thsplay. e fm?Docld=39%9 &Categorvid=3 {emphazis added),

9 SAVE THE CHILDREN SWEDEN, sagwa note 262, at 13 {emphasis added),

AT ARCHARD, supwa note 2, at 30. At the same time, as already mentioned. it is commonly believed that
childhood contimaes to exist, latently, thooughout aduls life, Sypra notes 396-598 and accompanying
e

Sapra text accompanying notes 587-601

M Needless to say. the effects of the legal treatment of Palestingan clildren differ fandamentally from those
of HROs' crificism.

Sapra text acn:mmmlying notes £55-665,

ST text accompanying notes 52-54,

B3 Hugh Cunnigham. 4 Right to Childiood” (papa presented to the University of Kent Department of
Edlwcatuion, Oictobes 20110, available at
bt/ fwww, ustoryandpolicy ﬂrgn'dnm:uuumghnm childhood],pdf; Hart, srpre note 712, at 67,

Ell
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increased emphasis in recent international child law and policy on child participation,*® the “right
to childhood™ is still usually understood narrowly as a nght to be protected, rather than as a right to
actively participate in adult life. " Indesd, in the previous chapter we saw the questionable

implications of the increased removal of Palestinian children from adult Palestinian space, ™

The image of Palestinian childhood as lost also illustrates a more fimdamental limitation of
the “nght to childhood™: its disregard of the comtext-specificity, mther than universality, of
childhood ** The taken-for-granted universality of childhood serves as a means for HROs to
“iternationalise™" Palestinian children’s plight: if “childhood™ means the same to all readers
across the world, then the “loss of childhood™ can effectively wanscend Palestindan childrens
complex — and comtext-specific — 1ssnes. This is part of a broader phenomenon discussed in
previous chapters: HROs™ desire to globalise childhood — to impose a single, supposed]y universal
model of childhood ™' Throungh this supposedly universal model, HROs produce, perhaps
mwittingly, very specific social scripts for children. These scripts. in turn, allow for certam
discourses abowt who really constitutes a “child”, while repressing other discourses and
possibilities. ™ Hence, Palestinians whose lives deviate from this supposedly universal script are
readily marked as having no childhood. ™ This illustrates the importance of critical development
psvchologist Erica Burman's argument, that

Rather than subscribing to a westem-defined polarization between 'normal’
childhood and *stolen” childhood, we should explore, first, what chuldhood
means [...] within particular moral and political economies, and, second,

what these assumptions about children structured into theories and practices
pass over and fail to help us address. ™™

26h). Jaintly last: childhood and the homelond

Ina 1988 article, Israch-Palestinian writer Anton Shammeas lnked two supposed lossas — the loss of
childhood and that of the homeland: “The Stafe of Israel hasn't only confiscated the land from

BE Seg eg. BUCKET AL.. sapeo note 101, at 139-130; Lewis. supoa note 48, ar 14,

BT Jefferess, suprn note 4335, at §1-82, 90-91; DIMITRA HARTAS, THE RIGHT TO CHILDHOODS : CRITICAL
PERSFECTIVES 0N BIGHTS, DIFFERENCE AND ENOWLEDGE IN A TRANSIENT WORLD vid-viil | Contimmm,
London and Mew York, 2008),

M3 Sagwo text accompanying notes 640-659, 682-T13, and 727-73%,

B¥ Supea notes 497 and 629 and accompanying text.

® On HROs™ desire to “intermationalise™ local issues in other confexts see Sam Gregory, Transnationa
Srorwrelling: Hunwen Righes, WITNESS, and video advecocy, 108 AMERTCAN ANTHROPOLOGIST 195,
201-202 (2006); Meg McLagan, Mokmg Human Rights Claims  Pebiic, 108 AMERICAN
ANTHROPOLOGIST 191, 191 (2006).

Bl Supro notes 627-639, 694, and 713 and sccompanying text.

B2 Dmssel sigea note 289, at 193 and the sources mentioned there.

3 For a critique of the conception of Westem standards of childhood as “proper” and of the sterectyping of
Third World children see, eg.. JAMES, JENES AND PROUT, sipra swote 2, at 140-141 and the sources

- mentioned tfeere.

Burman, s mote 435, at &1
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under the feet of the Palestinians m the occupied temritonies: it has also taken away their
childhood. ™

This linkage has political and culmral resonance in Palestinian discourses generally, ™ and
can be foumd in at least two HRO publications:™’ a 2008 report by DCT — Palestine™ and a 2001
report by The Council for Avab-British Understanding ™ Both these reports are also relevant to our
broader discussion: they use the vocabulary of “trauma” and “PTSD", and comment on Palestimian
children in Israchi custody,

The Council for Arob-Brittsh Understanding report stipulates:

Children represent the dreams of the Palestinian community. their aspirations
and their hopes for the funure. But [... ] Palestinians [ ... ] have been unable to
prevent the steady erosion of childhood. [...] The nakba™ [..] had a
devastating effect on all Palesunians, mcluding children. [._.] Palestinian
cluldren’s dreams reveal [...] the desperate desire to liberate their people
amnd regain their homelond. But their day-to-day reality fails to live up to the
world of fantasy. ™!

The DCT - Palestine report provides a more hopeful version of this story.™ This report
contains interviews with three Palestinians. whom it describes as “representing three generations™
of 4 family living in a refugee camp in the West Bank: 16-vear-old Sh'aban, his father, and
srandmother.** Among other things, Sh™aban’s father is said to blame Istacl “for rabing i of his
ehildhood” ¥ and Sh’aban is quoted as saying that “Palestinian children do not lead nommal lrves,
We are forced to grow up while we are still ehildrer™ P8

¥ Anton Shammas, 4 Srone's Throw, 35 NEW YoRK REVIEW OF Books (March 31, 1988), available ar
hstp:/www nybooks, com/articles/ 4432

®5 For two additional examples of this linkage in Palestinian discourses see Petest, supra mote 260, st 166,

¥ For another publication similarly reproducmg this link see DCT — PALESTINE, TWENTY YEARS OF
BULDMNG A PALESTINIAN COMMUMITY FIT FOR CHIDREN — P991-2011. at 46 (3011). avallehle af
bt/ wwew, dei-palestine. org sites/defanit files 2 0vearsen, pdf.

B3 DCIPALESTINE. sigpoer note 704, See alvo DCT — Palestine, 81 Years affer the Nakba: the forael! arnmy is
sl enacing the calasramie {2005, miriinbie ar hittp:{wrwror dci-
pal.orglenglish/'display. clin?Docld=1 1528 Cateporyid=1 (a statersent priblished a veas lates, advocatosg
the Palestinian right of retum),

¥ Maria Holt, The Right af the Child Dented: Patestinian Chifdven Under Ovenpation 1 (a briefing of
CAABL - The Cowncil  for  Arab-Brinsh  Understondicg, 20001}, aveilahle o
e Vorww  nabss, o uk CONTEN T aricles FronnAsabia CHILDREEN pdf (enpleases added),

B0 The term Nakba (Arabic for “catastrophe™) has come 1o desiznate, in Palestinian and pro-Palestinian

discourses, the displacement of Palestinmns that followed the Ismach Declamation of Independence in

1948 ENCYCLOPEDLA OF THE [SRAFTT-P AL ESTIMIAN CONFLICT. sigava note T, af 1557-1368.

Haolf, swpre note 829, at 1-2, 17 {emphases added),

We shall refrain froon speculating about this disparity berweein the two repodts.

Om the significance of the concept of generation for the cultea] prodoction of Palestiman nahonhood

seg COLLINS, supra note 19, at 10, 14-14,

TeCT — PALESTINE, st mobe 704, at 2,

. at T {emphasis added).

ol at 2, 9-10 (emphasis added). See alse i, at 9-10 [Sh'abans] advice to Palestinian children [is]:

'[...] Protect your lives becanse the occupation makes no distinetion betwesn young and old”, ™.
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The two following extracts from this report illustrate its tving together of this purported
demise of childhood with the loss of the Palestinian homeland:

Because of the ever-increasing restrictions on movement within the [_. . OPT]
and the construction of the [Separation] Wall, mary ... Poalestinian] childven
herve never ser foor on what was once thelr familv's land, Nonetheless, o
shared marrathve ond collective desive fo veturm home Binds each siccessive

generation of Palestinians™

[...] the interviews [presented in the report] clearly revealed [. .. ] common
themes such as srolen childhood, innacence lost, a longing to renon home,
and an undying hope for a better furare. [. .. ] Palestinian boys hope to survive
through voung adulthood and live life free from the arbitrary arrest and
detention that cruelly steals the vouth of thousands of Palestinians. Having
last their own childhood to forced displacement [ .. ]. the Nakba™* generation
has witnessed the inmocence af their children s vouth lost 10 the occupation
and the first Intifnda,*® and that of their grandchildren to the second Jrtifada.
[...] After decades of waiting for their right to return 1o come to fruition, the
Nakha generation now hopes that their grandchildren will return and bury
their remains on what was once their land >

The loss of childhood and the loss of the homeland. which the last extract partly links to
arrest and detention by Isracl. are thus characterised as intergenerational expeniences collectively
shared by Palestinians. These collective losses are depicted as almost cansally interconnected: each
consists of the other, and as long as the homeland remains out of reach — so will childhood.
Palestinian children are said to hold the promise of retuming to the stolen homeland. The
Palestinian right of retum — a comerstone of the Palestinian political-legal struggle®™ — is presented
as & nght to return not only to the homeland but also to childhood. In this sense, the child and the
homeland become metonymic: on the one hand national displacement leads to the demise of
childhood, and on the other hand children embody the homeland throngh their potentiality

The linkage between the supposed loss of childhood and a certain place (the Palestinian
homeland). as well as a certain moment in history (in which this place was lost), sheds further light
on the cultural politics of childhood — the socio-political practices and forces through which

. at 1 (emplasis added).

Om the Nakba see supra mote 830,

O the faiifada see supra note 27

TCT — PALESTIME, sagwa nofe 704, at 10 {emphases added — except for the emphases of the words
“Makba'" and “Intifada™ which are in origienal).

Om Palestinian refugess and the “right of rehen ™ see. 2 2., ENCYCLOPEDIA OF THE ISRAELI-PALESTINIAN
CONFLICT, sagwa mwote 7. at 1233-124%: Rashid 1, Klalidi, Ofsepvations on the Right of Reton, 21
JOURMAL OF PALESTINE STUDIES 29 (1992), For an intemnational baw perspeciive see. e . John Chngley,
Dsplacad Palesifniaws and o Right of Reden, 39 HARVARD INTERNATIONAL LaW JOURMAT 171 {1908
O the place the “right of retorn® occnpies m Zwoaust and Palestimian discourses tee Peteel, suprn note
260, at 162, 165-167
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childhood is constructed.® In this case. the loss of the homeland, to which the loss of childhood 15

tied, is a basic starting point for Palestinian national namatives,**

This linkage to local, national, namatives coexists alongside HROs™ previously discnssed
desire to globalise childhood * Palestinian childhood is thus “glocalised” — jointly informed by
local and “global” factors.™ In the previous chapter, we saw another example of the glocalisation
of Palestinian childhood: Palestimian childéren’s joint detention with their elders is conceptualised
throngh a mixture of “global™ (developmentalist) perceptions and local namatives (the image of
Isracli prison as a “political university” for Palestinians).* These examples of the glocalised nature
of childhood in the OPT illustrate that, rather than {or in addition to) asking ro whar extent the OPT
are an excepronal case. it is inportant to pary due attention to the imersection of local and “zlobal™
factors in this setting,*’

These two HRO reports constmuct unified mtergenerational namatives. of Palestinians being
continnously “exiled” from their homeland and childhood. Interestingly, in neither of the reports
(that of DT — Palestine and that of The Council for Arab-Brirish Understanding), and m fact in
none of the HRO documents quoted m this chapter (including those im which children are
interviewed), are children’s testimomnies (a5 they are presented by the authors) refiermmng to childhood
as stolen. It is always individuals identified as “adults™ — be it the adult authors** or aduli
interviewees™™ — who use this terminology. Of course, Palestinian children might elsewhere depict
their childhood as “lost™ or “stolen™* but the fact that this is not the case in any of the above

®2 O the “cultoral politics of childbood™ see s note 460 and sccompanying text.

i ROBERT BOWEER, PALESTINIAN REFUGEES: MYTHOLOGY, IDENTITY, AND THE SEARCH FOR PEACE 57-

28, 95 (Lynne Rieniner, Loosdod, 2003 )

e notes 627639, 654, awd 819-823 and accompanving text, Indeed, Westemers have been the mam

andience for the rwo HRO repons (writtes s Euglish}, as well as for Shannnas's previous]y mentioned

arficle (published in the New York Review of Bopks), Om Palestmian refogess” use of an imagery of
themselves as dependent wpon external assistanee. during the 199005, a3 a means o garse domateons from

external parties, see penerally BOWKER, mpre node 843 at 54,

B O glocalisation see. o.g., Gregory, sipra note 820, at 201-202. Roland Robentson, (Hocalization. Time-
Space and Homageneitv-Heterogereity, in GLORAL MODERNITIES 25 (Mike Featherstone et al. eds,
Sage, Loadon, 1995}, On the glecal nanme of childhood see Hulgvist and Dahibesg, supea note 629, a
=101, JTAMES, JTEMNKS AND PROUT, sugsra note 2, af 34, 144

BE Supea text accompanying notes 638-639 and 655-663. On developmentalist conceptions of childhood
see suprer nobes 467=471 and accompanying fext.

"' 0 Louise Holt and Sarah L. Holloway. Editarial: Theorising Other Chtidhoods i a Globalised Wovld,
4 CHILDREN'S GEQGRAPHIES 135, 137-138 (2004 {arguing that instead of dichstomismg the word mto
the Global Marth and South, children's geograpbers should explose the “glocalized” inrerconnestions
between the Morth and South).

M8 Supro text accompanying notes T9T-T9E, $00, BO3-E08, §30-831, and 538-840. T assume that the

anpoayyuvons authoss of DCT s report are adults. Washef contenrds that under lseaels occupation. a practice

of not naming Pakestindan authors and publishers achieves tao purposes: firstly, 1t creates a space out of

reach of Iaaeli povermment’s sorveillsmce praciess; and secondly, if reproduces the il of a

Palestimian collzctive which nesds not be named. MASHIF, supn note 26, at 106-03

Sara text accoapaiying notes T9, B0S. 809, and 833,

Jer SAVE THE CHILDREN — SWEDEN AND SAVE THE CHILDREN — UK., LiviNG BEHIND BARRIERS:

PATESTIMIAN CHILDRENW SPEAK ouT 1 (2004, ervaifeiie et

hitp:/scasavethechildren. seDocnments Besources Living %2 0B ehind %2 0B arriers%a 20-

o2 0Palestinians X chilbdren?s 20speak ¥l dom %2 %62 BEMGLISHY:2 9,pdf (quoting a Palestmon chuld

=5
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documents may mdicate the limited extent to which children’s testimonies actually inform the
supposedly “shared narrative™! that HROs construct. Later i this chapter we will examine another
aspect of this margmality of children’s testimonies in HRO publications, and discnss this issue at
greater length.*

2fc). Psychological vocabulary meers the visual image: Tsraell and Palestinian childven

Similarly toits salience in HRO publications on Palestmian children, the language of “tranma™ has
also occupicd a major place in Isracli legal discourses on the eviction of Israch children from their
semlements in the Gaza Strip.

Very few depictions of the evicted children™s experiences as “trauma” can be found in court
judgments conceming these children.* In one case, three settler girls*™™ sued the police for non-
pecuniary damages. for treating them violently and illegally when amresting them during a protest
against the “disengagement”. The court accepted their suit in part, awarded them compensation.*
and described the police actions as “undoubtedly rrawmaric for the claimants,™*

In contrast, frequent references to the evicted children as “traumatised” children were made
in the Knesser (Israch parliament)®” Since 2004, the issue of the evicted children has been
discussed repeatedly in public meetings of the pariamentary Child's Rights Commirtee ™ the
Constituion, Law, and Stamite Commiree™ and another (subsidiary) committee*® Speakers in

as saying that the separation wall “prevents us from the most beautiful teing we own which is our
childhood™, ).

Bl Supea note 837 and accompanying text. See ofto BOWKER, supre note 843, at 17 (A key goal of the
organizations and individuals promoting particular imagery [...] is the use of collective memory to
cotsineet a distinet national identity and culhare. ™).

3 Ifra text accompanrying notes 9E2-003,

Here, Ta referving only to noa-pouth court cases. Civil youwth court cases are leld behind closed doois,
as explained supra text above note 309

B9 On the salience of settler girls against the backdrop of the “disengagement™ so¢ supra note 253 and
BCCOMPATTYIE bext,

CiwC 4300506 Marzel v. Bar [2007] (Jemsalem Magistrate Cr).

I, art, 35 (emphasis added),

Aceording to informateen provided by the Kisesset, parliamentary conuniftees dedicated 137 public
mestings to the “disengagement”, in addition to dozens of deliberations on this topic m the Knesset
a=einbly. The Kiwsset's reply to petifion HOT 1213700 Mr v, The Erescer Clhafrperson [2011] (Sup,
Ct. ), ervadledile o litpedwoarar e L oo S oar CurrentFile aspxTFilelD=3879.

THE CHILD"S RMGHTS COMMITTEE 2005, sivpra mote 47; THE CHILDS RIGHTS COMMITTEE — THE 16TH
EMESSET, TRANSCRET Mo 142 (November 8. 2005) (Hebrew), ovaileble af
hitp:/www knesset goval protocols/data i veled 20051 1-08 rif: THE CHILD" S BIGHTS COMMITTEE -
THE 1 7TTH ENESSET, TRAMSCRIPT B0, 25 (March 13. 2007) (Hebeew), THE CHILD" BSGHTS COMMITTEE
— THE 18TH KNESSET, TRANSCRIPT Mo, 6 (June 23, 2009% (Hebrew), available ar
hitp:farwow Enesset. gov il protocoels/datarif yeled 2008-06-23 1if. THE CHILD S RIGHTS COMMITTEE —
THE 18TH KNESSET, TRANSCRIPT No. 23 (November 17, 2009) (Hebrew), muwailable ar
hitp:ferwow Enesset. gov il protocoels/datamiyeled 2000 1 1-17 a1f

THE CONSTITUTION, LAW, AND STATUTE COMMITTEE 2004, srprn svote TH6, THE CONSTITUTION. LAW,
AND STATUTE COMMITTEE, supre niobe 767 THE COMNSTITUTION, LAW, AND STATUTE COMMITTEE —
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these committees often termed the “disengagement™ a “waumatic event”* particularly for the
evicted children,**

Of special relevance to our discussion is a meeting of the Child s Rights Committes, which
took place m June 2009, and was dedicated to reviewing the evicted children’s wellbeing. In
preparation for this meeting, the commuttee chair, MP Dani Danon, arranged for child evacuees’
drawings to be displayed in the Kiesser.* The children’s drawings soon mmed out to possess great
political and legal potency: as soon as the exhibition was mstalled. the Knesser Officer ordered its
removal. After MP Danon intervened, the exhibition was pat back in place. Danon told the Israch
press that the Knesvet management opposed the exhibition becanse it confained “harsh political
messages” (for example, one of the drawings included the text “we will not forget or t‘urgiue"j_m

The meeting of the Child s Rights Comirittee commenced with MP Danon refernng to the
drawings, saying among other things that “most of us have watched the exhibition of children’s
drawings, an exhibition which speaks for isself ™ A representative from the Ministry of Education
thanked the committee chair for “the opportunity to make the children s voices heard through the
drawings™ * This depiction of the drawings, as speaking for themselves and for the children,
reproduced the belief (which is popular among child psychologists and others) that drawings can

illuminate children’s inner world, often more meaningfully than words,*’

16TH KNESSET, TRAMSCRIPT N0, 459 (Jupe &, 2005) (Hebrew'); THE CONSTITUTION, LAY, AKDSTATUTE
COMMITTEE, sigerer iiste 340; THE CONSTITUTION. LAW, AND STATUTE COMMITTEE — 16TH KNESSET,
TRANSCEIFT WO, 648 (December 21, 200%) (Hebrew], avilable af
hitpeerwow Enesset. gov il protocels/dataitfhnka2005-12-2 Lrtf. The issae was also discnssed in
pElEEi.I‘la.l:l:l THE COMNSTITUTION, LAW, ANDSTATUTE COMMITTEE — 16TH KNESSET, TRANSCRIPT MO, 360
{December 26, 2004) (Hebrew]); THE COMSTITUTION. LAW, AND STATUTE COMMITTEE. supra note 764,
THE COMSTITUTION, LAW, AND STATUTE COMMITTEE — | 6TH ENESSET, TRANSCRIPT MO, 365 (Angast T,
20080 (Hebrew); THE CONSTITUTION, LAW, AND STATUTE COMMITTEE — [ 5TH KNESSET, TRANSCRIPT
Wi 143 (Jameary 1%, 2010) {Hebrew),

¥ THE SUBSIDIARY COMMITTEE ON THE STATE COMPTROLLER "S REPORT OM THE DISENGAGEMENT — THE

17TH  KNESSET, TRANSCRPT Moo 3 (Tuly 4, 20060  (Hebrew), oweilable  af

hutpeforwew knesset gov il protocola’datamihilooret 2 006-077-04. 1t

For exampls, MP Yuri Stern sad that “the trauma has st begun™, and the legal advisor fo the

govermment referred to the “disengagement’’ as “tlis traunsatic evens”. THE CONSTITUTION. LAW. AND

STATUTE COMMITTEE, sup nite 340

¥l See, eg. THE CHILD'S RIGHTS COMMITTEE 200%, supvn note 47 (in which the commintee clai
emphasized the need fo ensure that “the children. even if this process entanls frmama, [... ] be harmed as
muziially as possible.”): THE CHILD's BIGHTS COMMITTEE 20048, sigpra note 828 (o which bP Gila
Finkslstem descnbed the evicted children as bemg ~in a state of pest-tranma™),

¥ Further  information  (in  Hebrew) om e exhibition is  ovaileble
hutpeForwrw hebpsy_net/calendar.asptid=1770 (posted by te exhibition curabos ad by the therapist who
wirked with the children),

¥4 Arik Bendar, Danon Threatened — and the Drawings of the Gush Konf Childran Wonld be Displayed in
the Covvidor, KRG (June 22, 2009, qvaifable af hitpz/vww nrg.coalionline VART 1/907/DET hifml
(Hebgew).

*'  THE CHILD'S RIGHTS COMMITTEE. TRANSCRIPT No. 6 (June 23, 2009}, sipra nofe 858 (emphasis

added).

Id. (emphasis added),

Elbedour et al.. supra note 149, at 221 and the sowrces cated there; Claire Golomb, Drgaisg as

Representation. e Child's Acgiisiiton of o Meaniegfid Graphic Largruage, 20 VISUAL ARTS

BESEARCH 14 {1954,

(1)
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At the same time, the drawings were seen as incapable of speaking (for themselves and for
the children) without & mental health professional who would “translate”™ what they were “saymng”™.
To this end, the committee mvited the therapist who had worked with the children. The therapist™s
participation m the meeting brought into convergence the two modes of representation examined

this chapter: visual representations and a psvchological conceptual framework

T2 NI aTvin ' —"-T_*g
Ni¥N - *INN 03 YI1TIN 9'0p Wil T Jul':]}.l. ]

The therapist intevpreting e children ‘s dronving for the commities,

As seen ow the Tomelf Parlimment relevizion channel

The therapist noted that she had examined the drawings with the help of a developmental
pavehologist and two other therapists, and then clamacterised one of the cluldren’s drawings as “a
drawing by a girl who underwent ranma” ** Another drawing was described by the therapist as
demonstrating that the child who made it “contains the trauma, he contains the eviction [...].**
Thus, visual imagery was presented as necessary for obtaining access to the children’s suffering,

while psychological vocabulary was seen as necessary for deciphening this visual image

ﬂ THE CHILD S BEHGHTS COMMITTEE, TRANSCRIFT MO, & (Jae 23, 2009, supea note 358,
id,
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Like the HRO publications analyssd earlier,™ here too children's trauma was linked to the
loss of the homeland. The therapist presented a drawing showing two palm trees (a trademark of the
evacuated settlements) on which a big “X™ was drawn, and above which appeared the words; “this
15 absent™

TINNDD A ' | 5=
NA¥D - *INN D3 YIIN 0P wia 1 | 099

A slide of the child ‘s dravitng. As seen ow e Farliamert choamel

“The absence is very visible™ ¥

commented the therapast, “[wlhar they are missing. Amd thar 15
mainly home.” The sertler children’s trawma was similarly linked 1o the loss of their home in an
earlier meeting of that comanitee by the director-general of the frraeli National Council for the
Child .5 and also in a High Court of Justice miling which confirmed the legality of the

evacuation ™™

L)

- Sepea notes 827-8321 and accompanying text.

Later in thas chapfer we will explors in depth this id=a, that absence can be rendered visible. Fyfo text
ACCOHNHETYILE totes GI0-082,

THE CHILD''5 REGHTS COMMITTEE 2005, siypra note 358 (“Thess chaldren have undergone wanma, [They
..] left lpane, the place whete they lived [...] They had [...] to leave their destroyed T ™).

HCY 1661/05 Cowst af Gaza Regional Cowredl v, The Trraeli Knessert [2005] (Sup, O, art. 239 of the
miajority oporon (“the psychological effect of the evacnation on isinors 15 not less thaw ifs effect on
adults: [...] the misors oo are required o leave their place of residence. [, ] and to move o a new,
unfamiliar place™). See also id., arts, 238-239 of the majority opinion.

[ 5]
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Also similarly to HRO representations of Palestimian children. in the Child s Rights
Commiftes too, the term “loss”™ was used alongside “trawma™. But here. a dispute broke out about
the psychological terms applicable to the evicted children: the committee chair compared the
children’s sitnation to “a simation of mourning”, whereas MP Awi Dichter opposed the term
“mouming” and contended: “There are other applicable [...] concepts in psvchology instead”. To
this, other MPs responded that “mouming” 15 “a term wsed by professionals. [...] This 15
psychotherapists” terminology [... and] even if we do not like this term. [...] ot [... 15] a
psvehological term. ™ A 19-year-old speaker, who had been evicted from the Gaza Strip four years
earlier, added his own perspective on the matter, by distingnishing “mowmning” from “loss™: “This

term [“mourning '] has been explained to me [...]. [The evicrion] is nmch harder than logs. ¥

The deliberations of the parliamentary committees thus further illustrate the widespread
reference to psychological thinking and expertise. The substantial role psycho-legal langnage has
played. in these debates and in HRO publications alike, attests to the widespread, appealing image
of psyvchology as an “objective” and “scientific” knowledge; addinonally, it attests to the
assimilation of psychological vocatmlary into popular discourses.*™ Interestingly, the above debate
about the “true”™ meaning of mowming demonstrates the tensions browght forth by this dual stats of
psvchology, as both scientific and popular

The Child s Rights Commirtee has dedicated far fewer meetings to Palestinian children than
it has to Istacli settler children*” In these few meetings. only a single reference was made to
Palestinian children’s trawma — by a child psychiatmist who worked in collaboration with HRO
Physicians for Human Rights — Israel. The psychiatrist was invited by the committee. to talk about
his interviews with Palestinian children who had been harassed by Israeli settlers. Similarly to the
HRO publications we discussed earlier,™ the psychiatrist too used “trauma” as a mixture of
diagnosis and admoniton:

As apsychiatnst, know there are traumstised children on both sides. Israelis
and Palestinians [ . ._]. After we examined these [Palestinian] children for an
hour, let them play and draw, we found that they suffered wauma [ ] [...]

in all the regions we work [in the OPT]. we find the same issues with the
[Palestinian] children. They suffer, and [ . ._] they arow up with hatred [

¥ THE CHILD'S RIGHTS COMMITTEE, TRANSCRIPT NoO. 6 (Tune 23, 2004, supre note 858, These bao MPs
were Uri Orbach and Orli Levi-Abeksis.

T,

O these characteristics of paychology i contemnporarny (W estern) society see Lomsky-Feder and Ben-

Arl, sipra note 775, at 124-125,

1 The committee dedicated 8 meetings (since 2005) to Isgaeli settler children. as compared with 3
me=stings (simce 2004) dedicated to Palestinian children,

¥ Supra notes 794-796 and accompanying rext.

¥ THE CHILD'S RIGHTS COMMITTEE — 16TH KMESSET. TRANSCRIPT NO. 88 (MNovember 2, 2004) (Hebrew).
avilaie af hitp:iwww knesset,gov.il protocols'dataimliveled 2004-1 1-02 tml {emphasis added),
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The psychiatrist™s reliance on children s drawings, and his use of psychological concepts to
enable these drawings to “speak™ (for themselves and for the children), are vet another illustration
of the interrelationship and interdependency between psycho-legal and wisual representations
constmcting children’s plight,

2id). The Israell child-soldier

So far, we have examined psycho-legal representations of children’s trauma, in HRO publications
and in Isracli parliamentary committee meetings, This section will demonstrate that, on the one
hand, in Israeli parliamentary commirmee meetings, Israeli childhood was militarised. by referring to
the evicted settler children as soldiers in the making: on the other hand, courts trying Isracli soldiers
for abusing Palestiman children have sometimes infantilised these soldiers, by chamcterising them
as children or childish.*® Thus, in these legal sites, the vocabulary of “trauma™ and “loss™ has
constmcted the figure of “the tranmatised child™ as mutually tied to another category: “soldier™

2.(d).1. Militarised children

In parlhiamentary cominittee meetings, before and dunng the “disengagement”, some noted to the
Isracli settler youths™ credit their future military service, A government worker involved n assisting
the evicted settlers said. in a meeting of the Child s Rights Committee: “These youths are essentially
wonderful youths, these are vouths who ate supposed to go on infa serving in the militmry.”® In a
later meeting of the comummiree, MP Gila Finkelstein similarly remarked: “These are the best youths
in the State of Isael [...]. They are in the finest [militaryf units and are the [sic] excellent
soldiers” ¥ Ina meeting of the Constitution, Law, and Statute Committes, the committee chair MP
Michael Eitan argued against trying settler youth who had participated in violent anti-evacuation
protests, “as some of them are stll minots, are going fo the most combative units we have, and
should be allowed to do so”.** In the same meeting. a mother of a sertler minor who was held in

¥ Teraeli cowrts-martial have infantilised soldiers beyond the particular context of the abuse of Palestinian
children, For instanecs, soldiers who stole military weapons were portraved as childizsh in the following
cases: WM 33001 NMujfidar +. The Milary Prozecitor [2001] (Appeals Ct-Martial), BMlC 12801 The
Military Prosecutor v, Gal [2002] (Ground Forces Dist. Ct-Marhal), MilC 13402 The Military
Proseestor v, Dfal [2002]) (Ground Forees Dhse. Ot -Maitial): BGGLIC 3290/03 The MUy Prozecubor .
Feres [2003 ] {Ground Forces Dist. Ct.-Martialy. Recently, a civil court held that Border Police soldiers
should be treated lendestly due to thedr youmg age awd lack of experience: CrimiC 2 19262-02-10 e St
af fzrael v. Ofir [2011) (Beersheba Dist, Ct.),

THE CHILD S BEHGHTS COMMITTEE 20038, sapra note 47 {emphasis added).

THE CHILD S BHGHTS COMMITTEE 2003, sapva note 358 (emnphasis added).

THE CONSTITUTION, LAW, AND STATUTE COMMITTEE, stipra note 340 (emphasis added)

ERE

158



detention warned: “our children [...] are nor interested in serving fn the milirary, [...] In the name of
the parents I tum to you [the MPs _..]. to [...] ask for general pardon [of the settler protesters ... ]. ™!

These depictions of the evicted children as soldiers-to-be, whose enlistment might be
hindered by cniminal proceedings or reduced motivation, exemplifies the prominence of militarism
in (Zionist) Istacli society,™ and the role of military service as a primary rite of passage to
adulthood and full citizenship (especially for men).*

In later mectings of the parliamentary committees, similar concems were sometimes
interwoven with claims about the settler youth's tranma and loss.™ For example, in a meeting of
the Cownstitution, Low, and Starure Committes, several months after the evacnation of the
semlements, MP Sha'ul Yahalom described the “dizengagement” as an unprecedented
“traumatismg” event, and added:

filing charges [against minors] can stain them for life. [The State Attorney”s
Office is ... ] now gomng to destroy the lives of undreds of yvoimg guys, the
salt of the earth, who protested against a ternble ranma [.. ]. [...] some of
these minors are also nof conseripred. [The military says ...]: before you
enlist, go to the military Mental Health Officer {a psychiamst/psychologist

authorised to assess snitability for military service.]. So they [the military]
destroy any motivation fo serve in the milirary [...]*

MP Yahalom proposed, on this basis, that charges agamst all settler vouth be withdrawn, except
when there is evidence of physical violence (3 proposition that eventually became a reality, as
described in Chapter 2%%). Yahalom further suggested that, in any case, “no measures should be
taken against [settler] minors prior fe thelr recruimmens™ ™ Other speakers m that meeting

¥ d {emphasis added),

¥ Henriette Dahan-Kalev, Oficers az Educators: The Ex-Mifitary in the Traeli School Syeteam, 12 ISRAEL
AFFAIRS 268 (2006); KIMMERLING, svpra nofe 65; MILITARISM ANT ISRAELI SOCIETY {Gabnel Sheffer
aid Oven Barak eds.. Indiana University Press. Bloomington TN, 20000 MOTTARISM IM EDUCA TN
{Hagit Gur ed., Bavel Publishing, Tel Aviv, 2005) (Hebrew); THE MILITARY AND MILITARISM IN
ISRAELL BOCTETY (Edna Loansky-Feder and Eyal Ben-Ar eds.. Stare Univessity of New Yook Press,
Albany WY, 1999,

¥ Danny Kaplan, The Military a5 0 Second Bar Mitzvoh: Combat Service as Tnittarion fo Fionist
H-:Hmff.'r.fﬂ'. i IMAGINED B ASCULINITIES: MALE IDENTITY AND CULTURE I¥ THE MIDDLE EAST 127,
127-128, 130, 135-136, 139-140 (Mai Ghonssonb and Eunma Sinclair-Webb eds.. Saqi Books, 2000,
Normally, Tsrach soldiers are conscrpeed an the age of 18 vears: men serve thres years, and women
SETVe TWi Years

¥ Anieties abour the sertler youth's motivation to serve in the military were also publicly expressed
clsowhers, See, e.g.. Amwos Harel, Jnffvenced By the Dizengagemeny; Less Religtons Jewish Soldiers
Polumiear  for Command Cowrses, HAARETE (July 19, 2005 (Hebrew), moilable ar
hitp:/‘news, walla.co il To—=21/748958; Amos Harel, High-Ranking Milioy Offficers: The
Diisengrgemant Caused Fouth fo Evade Conseviprion, HAARETZ (Tannary 9, 2007 (Hebpew), avalladle
af httpewwar haaretz coal/mise/1, 1377206,

¥ THECOMSTITUTION, LAW, AND STATUTE COMMITTEE. TRANSCRIPT Mo, 648 (December 21, 200%). spra

note 859 {emphases pddad)

Sagera text acopnpanying notes 340-344,

THE CONSTITUTION, LAW, AND STATUTE COMMITTEE, TRARSCRIPT WO, 648 (Decemiber 21, 200%), sipra

note 559 {emphasis added),
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expressed similar sentiments.*" The language of militarism and that of trauma thus intertwined in
constructing the interrelationship between the categories “child™ and “soldier”

2.0d).2, Infantilised soldiers

As explained in Chapter 1. I obtamed court files in 12 cases of Israch soldiers who were convicted
of abusing Palestinian children.®* The vocabulary of “trauma™ and “loss™ occupics a substantial
place in these documents. Thus, claims were repeatedly made in the courtroom — and usually
backed by psvchological assessments — that the abmwsers suffered from PTSD or “harsh
pavchological fatigue”™ as a result of their military service, or had experienced “loss™ after the dearh
of fellow soldiers. In at least four cases, the courts accepted these claims as a basis for mitigation™”
—which illustrates the mitigating potential that the image of the soldier as traumatised holds ™ At
the same time, two other courts did not consider it to be a mitigating factor;™ another court
conchuded that the soldier's PTSD resulted from his offences and tmal rather than his mulitary
service™ (but these courts too described military service in the OPT as potentially tranmatizing).

In three of these cases, the courts not only described the soldiers as waumatised, bt also
infantilised them, by underlining their childhood or childishness. Thus, in 2003, a court-martial
convicted two military police soldiers of physically assaulting two Palestiman children while
transferring them to a detention facility.™ The court, and the Appeals Court-Martial which later

¥l The committee chair, MP Michael Eitan. described as “a disaster” the scenario in wihicl clearges against

a 1 3=year-pld settler would later lmat his militery service options, And MP YVitzhak Lev asked e

Dreputy Attorney General to expedite the coosclusion of chasees against vouth settlers wlho are awaiting

mulifary service. THE CONSTITUTION, LAW, AND STATUTE COMMITTEE. TRARSCRIPT Mo, 648 (December

21, 204068), supra note B39,

Sapra text accompanying nofes 232235, Six of these cazes do not mise issues of relevance to oor

disensspon, sk are therefore ot asalysed in fhis chapter: BAIC 280002 e Midiims: Prosecuior 1. Sl

[2002] (Central Dist. Ct.=bartial); MIlC 291/02 The Military Prasecadorv, Czerd [2002] { Central Dast,

Ct-Martial); BAC 84004 The Milttary Prosecuor v, Elbve [2002] (Apgeals Cr-Martial ), CovC 6326004

Al-Shwalin v, Barazani [2006] (Jersalem Magistrate C1); Ol 654505 Jabars v Albifia [2008]

(Tersalen Dist. O MilC 145708 Tve Miliney Prosecistor v Shmeor [2008] CAppeals Ct.-Martial). See

also THE CRIMINAL LAW OF THE IDF, supra note 236, at 506 {mentnomng a convichon by a conrt-

martial of & reserve soldier whe raped and assaulied oo Palestinian children while their eads were

covered and hands were tied. i the early 1990s].

¥ MIIC 272102 The Military Prosecitor v, Colven [2002] (Central Dist, Ct,-Martiall; MibC 291/02, supra
node 892 MGIC 22203 The Military Prozecuror v. Lieberman [2003] (Cewtre Dast. Ct.-Magtial); CrineC
2420=05=11 The State of Lsrael v, Uzerd [2011] (Terusalem Dast, Cn.),

B See, g Loansky-Feder and Ben-Adi. ssprer note 775, at 121-122 (argudng teat emnpliasising vieleat
perpetrators’ trawmatic military service ahsolves them of moral responsibility),

B MIKC 146703 The Military Prosecutor v. Rozmer [2003] (App. Cr.-Martial); CrineC 390004 The State aff

Terael v, Brier [2005] (Temsalem Dast, Tt}

Crmil” 15703 T Sieare af farae! . Butvilka [2008] (Jerusalem Ddist. C1).

MG 222003, sgwra note 393 MO 2228003 The Milttary Prosecivor v. Roower [2003] (Centre Dast. Ct.-

Martial).
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increased the soldiers” sentences,™ both described one soldier’s childhood as difficult, and
considered this to be 4 mitigating circumstznce. ™ The appellate court remarked that the defendant™s
imtegration into the Isracli military and sociery, despite his difficult childhood
[... 15] to lus credit. [...] Although it is not the court™s custom to do so, we
allow oursclves to address Litor [the defendant] with words exceeding the
bounds of law. Although our verdict is substantially harsh, we are deeply

mpressed by his past and by his ability to overcome the pain of his
childhood,**

In another case, m 2002, four Border Police soldiers entered the Palestinian city of Hebron
with a mulitary jeep. took onto the jeep a 17-year-old Palestinian, assanlted him, shoved hum outside
the jeep while it was moving — which resulted in his death — and left the site without checking his
condition. They were bronght to trial, convicred of manslanghter (some as perpetrators and others as
accomplices) and kidnapping for the purpose of battery (alongside other ::ha.t‘gesm')_ and were

sentenced to prison sentences of 4.5 1 &5 years, in addition to probation sentences. ™

Here, it was a defendant’s alleged childishness (rather than his past childhood) which
emerged in the heanngs. The defendant’s attormey submitted as evidence, in his plea for leniency, a
psvcho=diagnostic evaluation which (according to the eventual court mling) descnbed him as
“childish, of immature personality”™. On the basis of this evalnation, the court found that “the
defendant s mvolvement in committing the offences can be attributed o his weak personality,
which made him feel helpless and passive.” Further to this mfantlisation of the detendant, the cour
riling also termed him a victin:

the acts of violence to which he was part can be scen as a venting of
cumulative frustration by being mferior and o wierm himself, Om of

“identification with the aggressor’, the defendant was drawn to experience
control and strength vis-a-vis an inferior and helpless object. ™

¥ The appellate court mcreased one soldier’s prison sentence from five monrhs to ten months. and tee
other soldier’s senfence from five months on probation to seven months o prison m additon fo o
probatwed sentence and demotion, MMalC 12803 The Milttar Prosecator v, Lisbermar [2003] (App. Ct-
Martial) (joint miling concerming both appelless): MulC 146/03, svpre note 595,

MEKC 138503, sipra note 808, MO 232403, swpra note 523,

MEKC 128003, supra note 808,

Some defendants were convicted of obstnection of justice, for reasons descnbed below, fofrg tex
accoinpanying note 929 Two defendants were also clharged with harassing a witness. There were
additional charges conceming adult victmms.

This is a necessary simplification of their hearings. which were quite elabogate by two main fespects.
First, they were tried separately due to their differsnt roles m the abose. For the separate court decisions
seg CrunC 13703, saprg note 896, CrmC Q0708 The State of Treael v. Faliali [2005] (Fensalem Diss,
Ct.y; CrmC 3172707 Thve State of Israel v Lalza [2008] (Tensalem Dist. C.), Second, the State and two
of e defendants appealed to the Supremse Cowt. For the prdgements see CrimC 10594/05 Serssem 1.
The Stere gy Laraed [2006] (Sup. Cr): CrimiC 3136008 The Stove of Brael v, Lalza [2008] (Sagp. Cr).
" CimiC 907405, swpra note 902 (emphasis added),
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Interestingly, the defendants i this case were further imfantilised after the completion of
their trial. When their sentences were published, Isracli nght-wing MP Michae] Ben-An told the
Isracli press: T feel that our sofdiers and children have been betraved, Even if they failed, they are

still on childven. ™™

In 2011, an Isracli Border Police soldier was convicted of abusing and threatening a
Palestinian child detainee, and was sentenced to three months in prison, three months of commumity
service. and nine months on probation.™ The soldiers attorney advocated a lenient sentence on the
basis of her being just “a 20 year old g™ who served in the Border Police in difficult locations™,
Judge Anmon Colen accepred this porrayval of the defendant, and in his moling stpulated: =T am
taking into consideration the defendant’s [..] voung age. [...] if it was not for the Probation
Service's recommendation, T wonld have imposed on the defendant a long prison sentence, ™

Thus, alongside the Palestimian children — the abuse victims — the soldiers’ trials in vanonus
ways revolved around other children: these soldier-children. The soldiers’ childhood. or
childishness, affected their sentences and the court rhetoric generally. In this respect, further to our
discussion of the elusrveness of childhood in the contexts of age (Chapter 3) and the “loss of
childhood™ disconrse (this chapter), the child appears, again, to be a more ambiguous legal figure
than formal statutory definitions of childhood suggest,

As the above cases illustrate, the instability of the adult/child divide can be accompanied by
the mstability of another distmction: that between victim and perpetrator. The atfimity between these
two concepts — “child” and “victim™" — is perhaps unsurprising, as both of them are paradigmatic
categories for innocence and passivity.”™

Evidently. the courts’ description of defendants as ranma victims and as children'childish
15 ot exclusive to such circumsiances. Yet in cases such as the above. this psycho-legal disconrse

¥ Avitad Glikman. 8§ Fear Sentence to the Policaman Who Eitled 4 Polestoaian by Theowing Hiw oo a

Jeep, YNET NEWS (April 27, 2009} (Hebrew), maiiable af hitp:oww ymet.ooal/arckes 0, 7340,L-

3707 4949,00 himl.

CrnmC 2420=05=11, sigeo note 393, The soldier was also comvicted of recklessnes=, for hightmg her

miatcls near defonating caps which she had found in e child®s possession.

The attormey wsed the Hebrew word “yalda™, which refers exclusively o female children,

Cramil 2420-03-11, s note £93,

O the relation between childhood and victimbhood see, eg. Modgan Genevieve Blue, decidennaf

Deaths: the Violence of Representing Childhood in Law & Order; Special Victims Unit, RED FEATHER

1, & (2012) (*childhood iz mextricable from victunhood™), HOLLAND, supea note 598, ai 159

(“Chaldhood 15 about impotence and weakness. Acceptable victimization 1s part of the viznzl reperfonre

[...] of childhood ™).

" Om this conception of the victm see. 22, Arthur Kleinman and Joan Klemman, The Appeal of
Expevienee; The Diswioy of Images: Cultwral Appropsations af Saffer g dn Qi Tioes, 125 DAEDALDS
1, B=10 {1996}, On this conception of the child see. eg., Pia Handrp Chostense, Childiood ard fhe
Crltaral Conssitution of Fauluerable Bodies, i THE BODY, CHILDEOOD ANDSGCETY 35 (Ala Prout ed.,
Palgrarve Machillan, London and New York, 2000, JAMES AND JAMES, supr isobe 115 at 50: JAMES,
JEMES AND PROUT, s nobe 2, ot 13=15; ROSEN, sapeo ot 19, at 1, 7. 122, 12426, 129-31, 133,
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has particnlar significance: it grants Israch soldiers access to the symbolic position of child/childish
victims of the Isracli-Palestinian conflict.””

Additionally, the courts” depiction of the abusive soldiers as children/childish and'or as
victims, may well exemplify a general shift in the dominant imagery of soldiers in Israel. While i
the past the image of the soldier in Istach public discourses was mainly of a responsible adult, now
a prevalent image is that of the soldier as a vulnerable and dependent child*"" The widespread
mmagery of soldiers as children may comncide with two social changes in Israel, which have been
argued to mcrease the focus on soldiers” emotional health. First, the growing place psychology and
therapeutic models occupy in Tsraeli public discourses about the military, and their growing
importance in how the military itself deals with simations of pressure and crisis. Amnd second. the
growing mvolvement of soldiers” parents in the military, including, for example, the inflnential ad
hoc political movements min by soldiers” parents: an increase in the complamts submitted by
parents to the Military Ombudsman; and the itroduction of regular parental visits to military

bases @2

Interestingly, a similar dissolving of the boundaries between the soldier-perpetrator and the
child-victim — appeared m a meetng of the parliamentary Constiniion, Stonce, and Leaw
Conngithes, 8 year prior to the “disengagement”, During this meeting, the potential effect of the
legslation concerning the evacuation on settler children was discussed, and the Deputy Legal
Advisor of the Ministry of Justice commented that sending sofdiers and police to evacuate the
settlements is a precanons matter, In response, MP Yitzhak Levi noted: “we are talking abont
children now™ (as opposed to talking about soldiers and police) — to which MP Reshef Hen
immediately responded: “Yes. This soldier too, who only vesterday was a child. "

lsraeli legal discourses about child victims — be they offence victims or “victms™ of the
“disengagement” — thus appear to be “havmted™ by other children (and victims): the children thar
Israeli soldiers are imagined to have been.

" of Brummer, supra note TES, at 106-107 (“Until the inception of PTSD, the moral grammar of tranma

disconrze drew strict boundaries berween victins and perpetratess, [...] The motion of PTSD [...]
transformed this diclwtemist moral granomar, falbowing ] soldiers wlho had conundtred war crines
[...] to enter mto the role of travmatized [war] victim=")

I Lomsky-Feder and Ben-Ari, supra note 775, at 120, 123, See ofso Duschinsky, sigra note 149, at 41

{describing how formerly-captured Israch soldier Gilad Shalit was recently depacted as a child m Israeh
_ public discourse).

"2 Yoram Bilu and Eliezer Witztum, War-Related Loss and Syffermg in fsraeli Societv: An Histovical
Parspeciiva, 3 [SRAEL STUDIES 1. 24 (2000); Hanna Herzoe, Fawilv-Millta Belations i Ieael as o
Fenderizing Seciol Mecharisor, 31 ARMED FORCES & SOCIETY 5, 9 (2004); Lomsky-Feder and Ben=An,
supia dwvte TVS, at 114-115, 120-122,

¥ THE COMSTITUTION. LAW. AND STATUTE COMMITTEE. TRANSCRIPT Mo, 360 (December 26, 2004). sty
nofe 559,
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3. VISUAL REFRESENTATION OF PALESTINIAN CHILDREN 5 ABUSE

After examining psycho-legal representations of childhood and trauma in several contexts, let us
now tum to visnal representations. We will focus on vanous factors which hinder the visual
representation of Palestimian children’s (alleged) tranmatisation during their amest and
mterrogation. Agam., we will examine these factors, among other things, through trials of Isracli
soldiers who abused Palestinian children. Then. we will analyse some of the images which. despite
these obstacles to visnal representation, HROs produce to represent Palestinian children’s trauma im
Isracli custody, These mmages. it will be argued, can be read (mterpreted) por only as limited by
representational obstacles of sorts, but also as rendering these obstacles conspicnons — and in this
sense rendering the mvisibility of Palestimian children’s tfranma visible,

o). Palestinian children’'s imvisible rawmatisation

According to HRO reports, Palestinian child ex-detainees frequently report having been abused
during their srrest and interrogation. For example, DO — Palestine recently reported that of 311
Palestinian children it had inferviewed, 234 {75 percent) complained they had been subjected to
physical violence, 178 (57 percent) complamed about having been verbally threatened, and 169 (54
percent) reported having been verbally atused or humiliated * Similar HRO reponts abound *"
HRE.Os argue that the main — and sometimes only — source of evidence agamst Palestinian children is
the confession Israeli interrogators obtain from them. ™ This is one of the reasons why Palestinians
who were interviewed after bemng ried in the military cours tended to view the mterrogation. rather
than the courtroom trial, as their “real” trial ™’

The story of Palestinian child detainees’ purported abuse — especially during their
interrogations — is largely determined by ooportant mvisibilities of different somts. First, as
explained in Chapter 2, interrogations of Palestinians (children and adults) are almost never

M DT - PALESTINE, siqpra note 26, at 67,

M See, ep. B'TSELEM. supra note 39, at 23-25: B'TSELEM, supra note 96, ar 38 DCT— PALESTINE, v
nofe 32, at 2546, For further information on Istacl’s armest and interrogation of Palestiuman children see
s wotes 383-39T and accompanying text.

M DT — PALESTIME, siipra note 249, at 2 (of 140 Palestnian child ex-detainses. £1% of those detained in

2000 anpd $0%: of those detadmped by 2010 veported 1o have confessed during thesr interfogation ). 1

COMMITTEE AGATNST TORTURE, supvn nofe 492 (expressing its concemn regarding allegations that 95%

of convictions of Palestinian children had relied on cmefession).

HAITAR, supra wote 21, at 138-1%90, Prior fo the mriemegation. a prelaminary questionng takes place —on

whicl see B TSELEM, saipvor note 96, at 20-30. Another sense o wlhich Palestinian childven's trial could

be sand to largely take place cutside the courtroom concerms the prevalence of plea bargaims by tlitary
court trials. See supra note 97 and accompanymg fext
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recorded audio-visually™® — unlike interrogations of Israclis. Isracli law also does not grant

Palestinian children the right to have an attomey or a family member present in the interrogation.*™*

These interrogations are therefore invisible to anvone but the Isracli imterrogators and the
interrogated Palestinian child, ™

This mvisibility 15 further mtensified by the tendency of Israch authoritics to deny

accusations that abuse takes place during their interrogations.”™! According to information provided
by the Israchi Mimistry of Justice, over 750 complaints about the abuse or torture of Palestinian by
the Isracli Security Agency mtemrogators were submitted to the Israch State Attomey’s Office
between 2001 and 2010 — but in none of them was a criminal investigation ordered, ™

id

#19

1

S note 428 ad accompanying text. Recenthy, the police inexplicably made audio-visual records of
two Palestimian chaldren”s imerrogations. While thess recordings do not show physical abuse, mome of
these cases the defeince used the recording to argue that the ¢ldld' s confession was inadmassible, baf the
cort rejected this claom, Ml 136711 T Mifitar Prosecwitan v, Avord [2012] (Todea Mil. Youth
Ct,), For HRO reports on this case see ATRI — Assoctateon for Civil Rights m Tsrael, ‘MWirar 4, ° from
Nabi Salel: The Rights of Miners v Crvimingl! Proceedings v the West Bank (2012), avallable af
bty www acTl o il e ovpecontent uploads 201 202 Minors pdf ; B Teelem, Jidze alids confession of
Polestinian mivor admissibile, althougl i was odoined dirongh breack of iz vights (January 13, 2012,
avarlable af hitp:/arorw biselem crgttortare 20120115 _flawed confesson_of manor held admassable,
For media reports veg. ¢ g lsabel Kershwer, Palestinian s Trbad Shines Lighs cn Moy Jusfiee, THE
MEW YORE TIMES {Febnary 18, 20120, aveilnhle af
huttpeforww nyitikes cons 200 20201 9ol d'meddleeast palestinians-trial -shines-light-on-justce-
system. himi? =2 &ref=madidlesnst; Humet Sherwood, The Poletimianr civlaren — nlowe and bewilidered
— M Jwaals Al Jolome Jail, THE GUARDIAN  (Jaovary 22, 2012), msvallsble  ar
bty Foreew, goardinn. conkoworld 201 2an' 2 2 palestininn-chaldren-detained-jal-1sracl; Catring Steward,
HHonw Fivael rkes irs revenge o Bons vlio tvow sfoees, THE INDEPERDENT (Auguast 26, 200 1), availalile
ot bt wenw ivdependent . oo, uk news world ‘middle-easthow-ismel-takes=its-revenge-on-boys-who-
throw-stoaes-2 344037 Juanl.

Sugrr notes 395-357,

L fact, the mberrorees themselves often do not fully see their interrogation. if they are hlindfolded. This
1ssue and 15 sigmficance will be below, Hpfro notes 961-562 and 965 and accompanying fext

Tleere are few potable ecoceptions to thas t=ndency, suclias the 1987 Ladsdan Covmnassiod repodt, which
was commiszioned by the Ismel govermment. For a critical discnssion of that report see, 2.2, HAIIAR,
g nofte 21 at T0-12. Another exceptional exanmgple is the [srael Higl Court of JTestice mlneg i HC)
5100v94 The Public Commnittee Agamnst Torinre m Sraed v. The Ismoell Goversmrent [1999] (Sop. Ct.)
(Hebwew s, cviialide ot intpowoana stoptoriure. org. i/ filestormue®e 20bawat 2% 2 Opaak ¥ 20din. pdf. For
critical discnssion see HATTAR, supew note 21, at 75; Imsels, supra note 83; Bana Shoughry-Badame, A4
Dpeande aifer e High Cowmd af festice “Tovture " Rulig, Flar's Charged”. in THREAT: PALESTINLAN
POLITICAL PRISOWERS [N ISRAEL 114 { Abeer Baker andd Anat Matar eds,, Plato Press, New York, 201 1),
See alva Cohen, supre note 34, at T1-72 (conteding that the Tsaeli military teads 1o hold accomitable
soldiers whe individually violate its orders, vatlver than soldiers who bnpleasent policies decided on by
the higher levels of malitary command),

The Public Comnittee A ganst Torture in larael. Drfernatione! Huwnm Right: Doy Prass Relecse (2001)
{Hebrew), availoble of https fwwow stopeorture org.il henode/ 1778, Lasa Hagjar adds that only two Israch
Greneral Secret Seqvice intermogators have ever been seitenced to paison {to six months, fod kicking to
death a Palestindan). HANAR, supre note 21, at 73, For clums that lsrael superficially and
unsatisfacionly investigates allegations of violent treatment during mberrogations. and allegations of
deaths of Palestinians as a result of Ismeh military achons see, respectively, B TSELEM, sipra maste 96,
at 41-43; Cohen, supra note 34, at T2 For futher wfosmation sea, &g, Catherime M. Grosso.
Jieterwaiforol Law fm the Domaitic Areme: The Case of Torfure i fsrgel. 86 10WA LAW REVIEW 305
(2000,
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The Palestiman children’s trials render their alleged abuse imvisible in yet another,
metaphorical sense: the mumerons military conrt transcripts examined for this stdy rarely record
clamms by the defence that the child’s confession had been coerced, Om the rare occasions that such
allegations are recorded, the courts tend not to investigate them.*™ Indeed, none of the military
court judges sociologist of law Lisa Hapjar interviewed recalled ever having excinded a confession,
and the attomeys she interviewed considered challenging a confession ineffective and even

potentially harmful in terms of the eventnal sentence ™

Thus, four main representatonal mvisibilinies sumound the alleged abnse of Palestinian
child interrogees: the absence of andio=vizual record, the absence of other witmesses (e ¢hild"s
artormey or family member). the interrogators” de focto iy, and the military courts” endency
to disregard abuse allegations in children™s hearings.

Since Israch mterrogators have not been brought to mal for such allegations, we are lefi
with no court transcripts to analyse. However, the 12 court cases [ obtained involving Isracli
soldiers who were comvicted of abusing Palestimian children (m circumstances other than
interrogation)™ are valuable to our broader discussion, as they exemplify another form of potential
imwisibility; the concealment of the abuse by the abusers **

Spoliation of evidence (1.e., the withholding, hiding, altering. or destroying of evidence),
while exclusive neither to cases mvolving children nor to the OPT, has particular importance in this
context.”™ Two of the court cases examined earlier in this chapter™ illustrate this: in one case, the
defendants videotaped their abuse of the Palestinian child, but later destroyed the potentially-
incriminating tape, and disposed of the (dzad) child’s coat. They also coordinated their stofies to

T See, eg., MIlC 1270709 The Military Prosecution v. Sweir! [2000] (Mil, C1. App.) (refraining from

recommending an investigation of a child s coanplaints abont being beaten dunng ks interrogation and

deiied sleep): BMIIC 276300 4l v Te Militery Prosecwtion [2009] (Ml Ct App) (boefly
mentioning, but effzctively ignoring. the defence attomey™s clnim that the child was beaten dunng has
interrogatio).

HATAR, s mote 21, at 109, Furthermore, thess judges and prosecistors sometunes inferred thnd

tortire was nod comnmion, often argued thas Palestinans confessed o ~show off” to the dntervogators oo fo

appear heroic i their commumnity, or confendsd that Palestmian defendants allzged to having been

tortired so as to o appear as cowardly. & For an exceptional case. inwhich a malitary cowrt excluded a

confession on the grounds that it had besn coerced, see B Trelem, supvir note 96

Oy the cases mivalving abusive soldiers wlhich this sredy examines sea infia fexi accolnpanyig nofes

232-134,

O the other hand, recently — especially with the rise of onlme social netwark (such as Facebook) - o
erowing mmnber of plotos (taken by Tsrasli soldiers) depacting thewr abuse of Palestinian detainees has
been brought to ight, and has evoked public debate in Istacl, On this e see. 2.8, B TSELEM, sugho
note 96, at 28-20. Another aspect of this invisibility might be the mininsal attention paid to e torure of
Palestimian child detainess in debates about Israel’'s practice of torture, accordmg to CO0K, HANIER AND
KAY, supra note 28, at 137-158.

REN

1 In order for us not to impose preconceptions on the subject matter, we should not downplay any
pheismmenon simply becanse it resonates with contexts beyoad the OPT. o0 becanse it puts childrenina
- sapilar posdtio &5 adulis,

Sargra motes F01-907 and accompanying text.
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avoid suspicion, and altered the joumey records of the jeep in which they had abused the chuld.
When a police investigation was opened, the defendants initially demied all accusations, and two of
them even harassed and threatened a colleagne who had testified against them.™ In the other
previously mentioned case, a soldier who witnessed the abmse of the Palestinian child, rather than
stopping or reporting it, made certain nobody would see it, "

Twao similar cases further illustrate this form of imvisibility. In one case, m 2000, a Border
Police soldier was convicted of assanlting three Palestinian children during their transfer to a
detention facility, and was sentenced to 14 months in prison and 15 months on probation;” " soon
afterward, the Israeli Supreme Court increased his prison sentence to three years.”™ In this case,
when an investigation was indtiallv opened (following a complaint by Israeli HRO Hamaoked). two
Border Police officers who had witnessed these offences denied the allegations, and only confessed
after being told of the existence of corroborating evidence,”” The abuser himself denied most of the
accusations thronghout his hearings. Also duning the tnal, the abused children testified that he had
presented himself to them under a false name. and that his two colleagnes who had been present had
also referred to him by that name.** The defendant confirmed this accusation, and admitted that
there had been an accepted practice within his military company of using false names in front of
Palestinians to avoid prosecution in the event of 3 complaint,**

Om another occasion, in 2005, three Border Police soldiers were convicted of aggravated
assault and abuse of two Palestinian children (and of obstmuction of justice); their prison sentences
ranged from six to ten months, and their probation sentences ranged from eight to 12 months,™® In
this case. after abusing the children, the soldiers attempted to conceal their actions. by avoiding
filling out any report or record of the event, and by deciding to disavow the event completely if
asked abour it

Silencing and covering up by abusive soldiers and their colleagues might s be a
significant cause for the potential invisibility of Palestinian children's abuse.™ To borrow literary
scholar Shoshana Felman's words, the above four cases can be seen as “dramatizing [.. . Ja[...]

= CrmC 13703, CrimC $136/08, and CrimC 10594/05, supra note 896, Two of the defendants were also
convicted of harassing a witness,

B According to Amended indictment in CrimC 2420-08-11 The Sarte of Ferael v. Sivilie [Tuly 4, 2011].

®l CimiC 204/99 The State of Isroel v. Nakash [2000] (Jerusalem Dist. Ct.)

CramiC 1752000 The Stre gy Svaved v Mobash [2000] (Sup. Ct).

Mo charges were pressed against these tao witnesses

Crmil” 20499, sipra note 931, arts. 4. 30, 34, 36-37,

I, arts, 42, 47, CF id., art, 44,

CrmC 39004, siypra note 895,

¥ HROs have additionally reported of lsraeli soldiers fabricating evidence to incriminate Palestinian
children, See. ... B TSELEM, supre node 96, at 57-38,

EEEHE
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relation between [...] a violence that harms or that secks to hurt or kall and a violence that blinds or
secks to prohibit sight.**

We have so far seen that whatever can be seen, known, or said about Palestinian children’s
trauma is largely determined by vanous forms of mwvisibility, In this regard, childhood can be
understood as delimited not only within spatiotemporal boundaries (as discussed thus far), but also
within certain representational boundaries — the boundanies of what can and cannot be re-presented
and witnessed

Representational mvisibilities such as those descnbed above tend to confine discussions
about thar rauma to a scemungly inescapable cycle of allegations, demial, counter-allegations,
counter-denial. and so forth. Notwithstanding the immense importance of addressing such grave
allegations, can there be another way of thinking about Palestinian children’s abuse — a way of
thinking bevond invisibility and beyvond this deadlock of allegations and demal?

This section will outline such an altemative path: Invisibalities such as those described
above deserve close attention not only as problems or obstacles (although they may indeed be both),
but also as factors that significantly inform the meaning of childhood and mauma o the OPT.
According to social theorist Susan Sontag, visnal representations always hide more than they
disclose. " Contrary to Sontag's claim, hiding — rather than simply being the opposite of disclosing
—can in itself be as a form of disclosure. ™ Indeed, since absences and invisibilities can have just as
potent effects as explicit naming and visibility, disconrse analysis includes reading for what 15 not

said or seen.”

®  FELMAN, spra note 771, at §5, See alse Robert Cover, Fiolence and the Word, 95 YALE Law FOURNAL
1601, 1601 (1986) (arguing that legal interpretation sigials awd occasions the viposition of violence.
and conshituies justifications for violence); Teresa de Lauretis, The vielerce of rietoric: Considerations
o g taiion and gender, i THE VIOLENCE OF REPRESENTATION: LITERATURE AND THE HISTORY
OF VIOLENCE 239 {Mancy Armstrong and Leonard Tennenbouss eds, Bowtledge, London and New
Yook, 1989} (dizcussing the violence of representation mote gererallyl: Anstin Sarat, Fladenes,
Represenfafion. and Responsibility i Capral Triols; The Frew frowe the Sy, 70 INDIARA LAW
JoURMAL 1103, 110591100 (1995 (arguing that lasy is violent, anog ofler things. o the ways it uses
langusge, m its representational practices, m s slencing and demal mechansms). Inreacthion to thess
related forms of vielenee, Iarseli veteran combatants who had served in the OPT established HRO
Breaking the Silence, to collect and publish soldiers” testmonies about mstances of abuse towards
Palestinians: for a similar end. Tsraeli HRO & 'Tielam distribuges video cameras to Palestingans in the
OPT, to enable them to docnment ifringerpents of teer rightz, Onthese “anti-silencing’” enterprises sae
Breakmg the Silence — Israeh Soldiers Talk About the Oocupied Termitories, Ao s — Orgomzeivon
(last visited oy Dieceiber 16, 201107, aeilafile et
hitp:/www breakingthesilence org il about/'organization: B Tselem. & Trelem s camern projecs [last
visited oa December 17, 20010, available or heepyVorwnw biselean org'video'odp backornousid.

SUSAN SONTAG, OK PHOTOGEAFHY 23 (Penguin Books, Landon and New York, 1979)

LY Fassin, supwra note TTE, at 535-5236 (argunng that festimony is of valoe fmdanventally by votoe of
what 15 absent from if, by bearing witmess fo what cannot be witnessed). Fassin's argument draws on
GIORGH AGAMBEN. EEMNANTS OF AUSCHWITZ: THE WITHESS AND THE ARCHIVE (Zone Books, New
Yoak, 19997,

ROSE, s note 12, at 165
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Thus, rather than asking onby what it 15 that we are prevened from seeing. we will explore
what we do sec — particularly through visual representations that HROs produce of Palestinian
children’s abnse — and contemplate the wavs in which these representations are affected and
“hannted” by inwvisibility,

Poststmcturalist theonst Judith Butler suggests that visnal images possess the critical
potential of not only failing to capture their referents, but also displaying this very failure.** Insofar
as this is the case, visual representations can be interpreted as inviting us to consider the potential
mvisibility of the abuse of Palestinian children.”” We shall thus see that HROs’ visual images of
Palestinian children’s abuse, while preseming rwo elements as invisible — the abuse irself and the
face of the abused child — can be imerpreted as also rendering the invisibility of these elements
visible, More accorately, it will be arpued that these elements are constituted as neither mvisible nor
enfirely visible, but rather as representational borderlands, oscillating between mwisibality and
visibility **

oty The visible ovisibifiey of the abnse

A report by HRO Save she Children — Sweden, dealing with Israel’s detention of Palestinian
children, quotes 1 6-year-old Palestiman Sawsan Abu Turka s clamms that she was abused durimg her
mtermogation. Among other things, she 15 quoted as alleging to have suffered body position abuse
during her detention:

seven or eight gnards pushed me down on my back onto a hard iron [bed]

frame. They strefched out my arms and legs and chained them to the four
comers of the bed. T had to lic there like that from the evemng till the next

moming,**

Accompanying this verbal account is a visual testimony — a drawing Abu Turdd made of

this abuse position:**

“!  JUDITH BUTLER, PRECARIOUS LIFE: THE POWERS OF MOURNENG AND VIGLENCE 146{Verso, London and
New Yook, 2004). See alse id. at 144,

™ On visual studies concerning the potential of images to invite certain kinds of seeing see generaily
RamsE. i pote 12, a0 11-12.

" Of Hans Belting. Image, Medium, Bodv: A New Approach fo feonograpiv, 31 CRITICAL INQUIRY 302,
312 (2005 | descrbing images of e dead as images which vsabitai the body"s absence and e it wito
“visihle absence™); Guering and Hallas, supea note 770, at =10 {“1mages do not merely refr thet
whicl has beconse absent. [...] images replace absemnce with a different kied of presence').

x SAVE THE CHILDREN SWEDEN. supwia note 262, at 18,

Id.at19
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The drawing not only attempts to visually represent Abu Turki’s abuse: since it is a drawing {as
opposed to a photo), and especially one characterised by naivety and childlike simplicity, it also
draws attention to one of the previoushy discussed obstacles to witnessing Palestinian children’s
abuse: the absence of an audio-visual record of the mterrozation.

The absence of this record is rendered all the more manifest by another image, which
accompanies Abu Turkd’s drawing — a photo showing her holding a notebook with her drawings of
the prison abuse positions:=*"
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Abu Turka’s presence m this photo not only awthenticates the drawing; it also underscores the
disparity between her “real” self and the drawn representation of herself. By highlighting this gap
between the drawing and the “reality”™ to which it refers, the photo further reminds that it 15 in the
absence of an audio-visual recording that a child amatenrly and retroactively created this drswing. It
15 thus a child who provides verbal and pictonial testimonies about her abuse, but whose appearance
simultaneously renders patent the invisibilities which “haunt™ these testimonies,

Some might argue that “convincing evidence™ 15 evidence which appears to be an
unmediated record of events.”™ Yet, precisely by emphasising their mediared nature, Abn Turki’s
drawing and photo could be said 1o gain particilar evidentiary potential; the potential of testifying
not only to Palestinian children’s abuse, burt also to the invisibiliry surrounding that abuse.

As Judith Butler observes, images can only be conducted within certain kinds of frames,
mnless the mandatory framing somehow becomes part of the story, part of what i1s seen. While this
might only rarely occur, when it does the mechanisms of restriction, regulation. and censorship are
exposed and open up to critical scoutiny. ** Images which render Palestinian children’s interrogation
visibly imvisible may do precisely this: expose the “representational economy™ of Palestinian
children’s abuse — the forces and practices that determine what can be represented in relation to that
trauma, what representations can gain prominence, and on the other hand what representations will
be (or will at least seem to be) marginalised or excluded **

In rendening visible the invasibility of Palestinian children’s abuse, the above visual images
can be said not only to potentially remind their viewers of the existence of vanous forms of
invisibility such as those discussed earlier. These images may also be interpreted as bringing to
centre stage the fundamental impact invisibiliry has on their viewers, on what the viewers “know™
about Palestinian children's (allegedly) raumartic abuse.

Furthermore, in a sense, these images allude to broader “erises of representation™" far
exceeding Palestinian children's particular circumstances — “crises” with which existing literature
has associated each of the main themes of this chapter: psychological trauma, childhood. and the
visual image. Thus, in rauma sdies. a claim has often been made that ranmatic events, while
demanding nrgent representation, defy representation;™ artempis af representing such events, it has

M See e.p., Nick Lee, Faith i the Body? Chtldhood, Subecthond and Sociological Enguiry, it THEBODY,

CHILDHOOD AND S0CETY 149, 132 (Alan Prowt ed., Palgrave Machlillan, London and New York,

204040,

BUTLER, siqgrer note TEI. at T1-T2, See alvo & at T3,

“Bepresentational sconomy™ 15 a widsly nsed term in academic writing, with vanous meanmgs assigned

to it See. ¢ g Abigail Bray asd Claire Colebyook, The Haioited Fleslh: Corporeal Fesulm and the

Palitics of (DizlEmbodiment, 24 SHN5 35 (1998); Webh Keane. Samiotics and the sacial analvsis af

aerrardal thiugs. 23 LANGUAGE & COMMUNICATION 409 (2003).

Om the term “cnisis of representation”™ and its uses i eultural, plilosophscal, and ssonotic theory see,

ez, Winfried Nisth, Crisis af represaniaiion”, 143 SEMIOTECA 9 (2003 ),

¥1  FELMAM. snprea note 771, at 83; Guering and Hallas, supre note T70. at 2-3. Bus see [sabelle Wallace,
Trawma o5 Representation; A Mediation on Maner and Jolees, in TRAUMA AND VISUALITY N

2
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therefore been argued, do little more than point to their own limitations™ and evoke pronounced
scepticism.™ Similarly, some writers have argned that attempts to represent childhood sometimes
reveal that the child/adult divide is unstable™ (which resonates with our discussion of the fluidity
of childhood™), and that in this and other senses childhood is troublesome for representation. ™’
Similarly, in visual stedies, pictures — despite their populanty and their privileged authority and
presence — have been said to evoke skepticism about their possible manipulation or bias.**®

Before advancing further, three complementary clanfications (which are almost a given in
muich of contemporary visual smdies) are worth making, about what our “reading”™ of the HROs"
images does por profess to do. First, it does not aim touncover the e meaning of these images,
since no image has a single and’or tue meaning. Second. it does not profess to describe what acnal
viewers are likely to see in these pictures; indeed, the interpretation offered by this chapter differs
from how some viewers would be able or willing to respond to these images. And third, our inferest
lics not in the mtentions of those who produced these images, but in the images themselves, in the
“stories” they can tell, and in the conceptual possibilities they can open™ Thus, rather than
caphuring any “tme” meaning of reaction, our reading of these images has a twofold aim- first, o
illuminate the significance and effects of the wwisibilities we have discussed; and second, to
(modestly) expand debates about children’s abuse in the OPT, bevond the existing deadlock of
allegations and demal, In other words, the reading set forward here does not claim to be “true™, but
helpful and relevant

ifc). Looking invisibility in the face

Alongside the visible invisibility of the abuse. some pictures in HRO publication evince an
invisibility of another element: the abused children’s faces. For example, ar least rwo DCT —
Palestine publications on Palestinian chikdren in Israeli custody include the following drawing,
which depicts five figures in what HROs rerm “position abuse” (prolonged tying up):™

MODERNITY 3, 3 (Lisa Saltzusan ad Enc Rosenberg eds.. Dartimonth College Press, Lebanon WH.
20046) (describmg a view of representation as “a way of remembering an event whose traumatic nature
mandates renewed aftention’),

% Wallace. supro note 932, at 3.

¥ Guering and Hallas, snpra note 770, at 2-3

¥ HOLLAND, swpra node $98, at 13-16 (argning that although behind many pictures of children lies a desire
i secure the boundaries between childhood and adulthood, vlimately these bomdanes "wall not hold™,

- Sigerd text acoodnpadying notes $E7-601,

"7 Rohson, supra note 149, at 64, 66-67 (arguing that “childhoad is always a matter of imagmation [and a]
fantasy™; that tf is “froublesoire for representation™: aiud et “Clarscferistically mthe discoarse aroend
the repressmtation of children, the threat is seen to e m the mmage iws=if),

¥ Guering and Hallas, supra note 770, at 1-3.

E O these three complementary inferpiefative approaches see, eg., RIOSE. siger note 12, atxav, 110 19,

CO0E, HANIEH AND KAY, snprr note 28, at 79 DCT - PALESTINE. sigre nofe 542, 08 3,4, 7, 13, 43,

172



Again, the nse of a drawing (as opposed to a photo) can be interpreted as a reminder of the
masibality of the abuse which is alleged to have taken place dunng interrogation. Addittonally, the
heads of four of the fipures are covered. and the fifth figure is blindfolded.

We have seen that, due o the absence of andio-visual evidence and the spoliation of
evidence, the abuse of Palestinian children might become invisible in retrospect. Bur here, the
patently coverad or blindfolded faces bring to mind that o the detainee himselfherself. the abuse
might be invisible as it happens. According to a recent report by DT — Palestine, of 311 Palestinian
children interviewed about their detention, 281 (90 percent) complained that they had been
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blindfolded during their amest or detention ™' Images presenting detainees” faces as covered or
blimdfolded thus create some affinity between their viewer and the abused mterrogee: both of them

are rendered “viswally impaired”, are prevented from seeing the actual abuse

Like the above visnal images of interrogated children, some images of arrested children
also present the children’s faces as fully or partly invisible. For example, a DCT — Palestine report
on child prisoners includes a drawing depicting a blindfolded Palestinian child amrestee, two photos
presenting Palestinian child arrestees whose faces are imvisible (or only partly visible) to the viewer,

and a photograph depicting a Palestinian child whose back faces the viewer:™

DT - PALESTINE, suprer note 26, af 67, An example of this 1= Amended indictment in CrimC 2420-05-
11, sipra note 30 (there, the soldier covered the minor™s bead with has coat in the Ismeh police station
to which the minor was taken followang les arrest. The soldier teqnporadaly took the coat off the mine's
face — o show him she was putting hus detonating caps m his pocket — and then coversd his face again
aied nurned ler lighter on 1o amke him think she was going 1o light the caps ).

®! D1 PALESTINE. supra nofes 542, at 20, 32, 35, 46~47, A smmilar drawing — also depicting a child from
the back — appeared i a DCT — Palesting repmt oo another context: Palestinian refigees: DCT -
PALESTIME. siqira wiote T, ar 11, The latter iosagze i also wsed by tle BDS iwverment (cainpaigring
Boveott, Divestment and Sanctions on Israel) as 15 logo: httpsdwarss dsmovement.net
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In contrast to mferrogations of Palestimans. which are publichy imvisible, there are photos —
such as the above ones — docomenting arrests of Palestinians. Bur what happens when a Palestinian
child’s amrest too has not been photographed? One reaction by HROs might be to depict the armest
throngh a drwing, such as the above one, Another representational techmiqne, which DCT -
Palesting has emploved in at least two of 1ts publications, 15 to photograph Palestiman children re-

cnaching their -"l'ﬂ'l:-‘.ii'm"i

L]

GIRE009 03 42 am

This visual representation of what appears to be a “mere sinmiation”™ of “real™ events can be
interpreted as reminding the viewer of the mvisibiliry of the acal arrest, an mvisibility resulting
from the absence of a camera in real time, Furthermeore, like another phato we exammed earlier — of
16-vear-old Abu Turki holding her drawing™ — these pictures are meta-representational: they
represent a representation (in this case, a re-enactment), and can therefore be located simmltanecusly

within and bevond representation. during amd after it

¥ DCI-ISRAEL AND DCI - PALESTINE, suprm mote 493, at 47, 49, 51; DCT - PALESTINE, sty mee 794, ad
53-34, 101, 105 (these two publications share two identical meages ) DCT-PALESTINE, sigpra isote 32, &l
RE.

pe

Segrra motes 347=-050 and accompanying text
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In addition, like previons pictures, here too the child’s face 15 often visibly invisible, as
some of the children appear to be blindfolded, or have their backs facing the viewer, or have their
eves hidden by a black stmipe®™® — which firther emphasises the interrelationship of abuse and
imwisibility in this context,**

Toa great extent, this invisibility of the children’s faces is surprising. Images of suffening
and traumatised children are part and parcel of the dominant conception of childhood;™ and the
child’s face — which is seen as an almost transparent mirror of the child’s soul™* — is often a central
component of such images, In particular, images of crying children have been prevalent in modem
times. Such images, which reproduce the dominant association of tears with children.™ can signal
that the spectator is expected to respond ae-n]-::u[in::mll;.r.’:'mI and can also mark the gravity of broader
social issnes.”"! Indeed, in their attempts to appeal emotionally and morally to global and local
andiences,”” HROs have often used photos of weeping Palestinian children,”™

Moreover, the Isracli-Palestinian case demonstrates an additional potency of the child’s
face. In at least two cases, Palestimans charged with attempting to camy out terronist attacks in
Isracli cities testified that they had decided to abort the attacks at the sight of Israchi children’s
faces, In 2002, a military court sentenced Palestinian Murad Ahmad bin Muhamad Tawalbe to 11
vears in prison and five years on probation,”” for attempted voluntary manslaughter and other
offences.”” According to the conrt documents, by the time Tawalbe was armrested, he had already
deactivated his explosive device and disposed of it safely; in his interrogation. he mentioned among
the reasons for his change of mind his mercy towards the Isracli children and women he had seen

" Interestingly. some of the children's whose faces are not covesed appear to be smiling. This might be
understopd not (only) as a “failure’ to represent the trammatic arrest, bot also —as was suggested earlier
— a3 exposing the representatioasal ecomsoyy of Palestindan children’s suffermnge. Swpra e
BCCOMPAITYInE notes 245050,

" S alse BUTLER. supre note 783, at 94-9% (arguing that the obscuring of the face can finction as fe
visual trace of suffering).

" On the extent to which the Israeli-Palestinian case resomates with other contexts see alve Infa text
sccompanying notes 1064-10854,

" This is yet another indication of the significance of the child's body. which was discussed suprae notes
547=564 amd 779 and accompanying fexi,

" O this association see HOLLAND. supre note $98, at 160

" HOLLAND, supra note 598, at 15; KAREN WELLS, CHILDEGOD ¥ A GLOBAL PERSPECTIVE 35 (Polity
Press, Cambridge and Malden MA. 30047,

¥l WELLS, supra note 970, at 42,

2 Allen, spra note 19, at 169 (2009); Kleinman and Kleinman, supra note 909, at 1,

3 See, eg. DCI - PALESTINE, supra note 794, at 46, THE PALESTINIAN CENTRE FOR HUMAN RIGHTS,

suprd mote 280, at 10-11, 2223, 27-29,

Taaalbe was indteally seitenced to 135 vears in prison and 3 vears od probation. MIlC 6169001 The

Military Prosecufor v, Tmvalbe [2002] (Samana Mil. Ot ). However, the Court of Appeals shortered the

prison senteisce. MilC 22302 Fowalbe v, The Military Presecaror [2002] (Ml O Apg. ). The muleing of

the first instance conrt 15 not publhicly available, and Tam thersfors rebying on the mibing of the Court of

Appeals,

¥ The other offences were membership in &n illegal association. aidimge a criminal participating in
nnpenmitted military traimng. and camying a bamb withont permission,

76



nearby, who had reminded him of his siblings and mother.”™ In a similar case, in 2004, a military
court convicted Palestimian Arin Ahmad of attempted voluntary manslanghter, and sentenced her to
three years in prison and two vears on probation.*”’ During her trial, Ahmad explained the reason
for her change of mind:

the thing that mcreasingly made me think about this was secing small
[Isracli] children, T saw young people. T started thinking that the people
among whom I was walking, I do not have the right to [ ... ] temminate their
lives [...].""*

Later, in an interview on Israeli television, she would reconnt (in English): “at that moment I looked
at a woman have a baby [sic]. That baby smiled and look [sic] at me. [._.] this thing, I think, that
sanile froan that baby [-..] served/saved [unclear pronunciation] e,

An immense affective potency is thus attributed to the child's face: HROs harmess thas face
to generate greater empathy for Palestinians” plight, and defendants in military courts descnibe this
face as capable of preventing terrorist attacks. In light of this potency, the mvisibility of the child™s
face i the above visual images is all the more conspicuons,

What sense can be made of this conspicuons covering of Palestinian children’s faces? One
possible interpretation may be that the visible inwasibility of these faces represents not only the
actual inferrogation techmaques described above, but alse as allegonical of the imasibility of the
child-witness. Alongside the previously discussed hurdles to representing these children’s trauma
ithe absence of an audio-visual recording, the absence of an attomey or family member in the
mterrogation. and spoliation of evidence), children are also subject to a representational imvisibality
of another sort: in addition to the doubts which generally tend to arise around testimonies,”™ and
around Palestinian testimonies in Lsrael in particalar,™' a Palestinian child's testimoary (be it verbal,

OMERC 22502, supre note 974, In the Cowrt of Appeals mling in the matter of Ahinad. the description
was shightly different — of the defzndant seeing a woman holding a baby, MilC 274604 The Mty
FProsecutor o Abmed [2004] (Ml Ct. App)

T OMEIC 1914002 The Military Prosecutor v, Ahmnad [2004] (Judea Mil. Cr.), Both Ahmad and the military

prosecution appealed this ruling, The Military Coust of Appaals rejected tle prosecufion’s appeal, and

based this decision (nmong other thingsi on Ahmad s explanation of her change of mind to the firsi

instance cowt. However, Abusad's appesl was also rejected. MilC 2746004, suga iobe 976

MikC 191402, spra note 977,

Heniike Zivmmerman. D Story of Al Alwiod — The Svictde Bombey Who Becawe o Pegee derivizr,

CHANMEL 2 MEWS (December 23, 2004079 (Hebwew), availabde of hitpoiwwarimakoe.co.ibiveas-

mulitary/security! Article-addadSec 202 7o 52 1004 bt (English mistakes in ongimal)

1 On doubts about succeeding to tell “truth” as inherent to legal discourses see. eg., BUTLER, ngvo note
783, at &1; Shoshana Felman, fv an Era of Testiwary: Clande Lanizonan s Shoah, 79 YALE FRENCH
STUDMES 39, 39 (1991): ELAINE ScarpY, THE BODY IN PAT: THE MAKING AND UNAMAKING OF THE
WORLD 10 {Oxford University Press, Crdford and New YVork, 1985)

¥ On these doubts see, &g Allen. sapra note 19, at 173 (describing the mistrust — prevalent especially in
the Israeli and 1S press — towards the Falestiman word and mumgel; HATAR, sugreo note 21, at 67, 69
{describing low Issaeh officials have oocastonally depicted Palestindaiss as immoral termorists who
wioitld easily fabricate stories about being abused). ln one of the abuse cases discussed above, the
defendant suggested; “Perhaps they [the Palestimian children whom he was charged with abusing)
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pictonial, or other) mught evoke especially heightened doubts. These doubts concern children’s
ability to distimgnish fact from fantasy. to accurately recollect past events, and to clearly

communicate that record. ™

HR.Os often reproduce such douwbts about Palestimian children’s testimonies, in varionus
ways, For example, a recent report by HRO B 'Tselem on Israch amests of Palestiman children m
East Jermsalem, which makes use of children’s testimonies, remarks:

Since these are comments made by elidldren, often with no other material o

commoborate them, we relate to them eontionsy, However, some of the
parents reported that they saw brwdses on the body of their children and some
of the children were examined by a physician.™

Thus, the adult (parent, physician) and the child's body are treated. vet again."® as more reliable
evidence than the cluld"s own verbal |n.=.s-.1:i.111|-::||1.:,.'.gsi Simalarly, HROs' cries to change Israeli law to
require that adults — a family member and an attomey — be present in Palestinian children’s
interrogation”™ implicitly reproduce the premise that a child's testimony alone does not do

Another context in which HR.Os have cast doubt on the weight that should be accorded to
Palestinian children’s testimonies is the convichion of Palestinians (adults and children) solely on
the basis of a child's confession.”® For example, Isracli HROs Fhysicians for Human Rights —
Israe! and Adaloh, together with Palestiman HRO Al-Mezan Center for Human Rights, have
recently published a position paper on Pelestiman children’s coerced false confessions. Among
other things, this paper quotes & general comment by the TN Conmittes on the Righes of the Child,
according to which “[t]he age of the child, the child’s development, [...] the child's lack of
understanding, [,..] may lead him/her to a confession that is not true,™" The report presents itself

coordmated their testimonies. Arabs tend to exagaemte, And 1if they get # chance to knock over 1.2, to
frame] anybody — ey would do so by a big way "™ Croned 304090, sageea note 931, aim. 42,

*  For further discussion of these donbts see KING AND PIPER, supva note 110, at 66-72; Nick Lee,
ChillaFeosd anvd Salf-Represernation. the wew from feclinelogy, 5 ANTHROPOLOGY N ACTION 13, 16-17
(1995 Les, suprn note 507, at 462465

" B'TSELEM. supre note 59. a1 23, See afso B'TSELEM. supra note 96, at 48 (*it is hard to justify e

almost exclusive relinnce on informaton thad the [Palestimaan] mmors provide [in their intemrogations| as

a basis for arrestmg ofher youths, ™)

Ser sprd text accoImpAnyIng nofes 547-564,

# Omthe prevalent preference of children’s bodies over children's spoken restimonies as evidence see Lee,

supeg epte 948, at 149,

ADALAH, THE FUBLIC COMMITTEE AGATNST TORTURE ¥ [SRAEL AND IMCT — PALESTINE. LETTER TO

PRME MINISTER BEMIAMIN = METANYAHU  {September 2nd. 200100,  ovetlable  af

bt/ www, stoptorturs, org 1l files Adalab-DCT-PCATIY 2 (letter. pdf DCT— PALESTINE, st node 350,

at 30; DCT — PALESTIME, sapea dwivte 26 &t 192 TN HUMAN BYGHTS COMMITTEE. COMSIDERATIONS OF
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a5 based on a detalled opinion by an Istacli psychiatrist, which unsurprisingly 15 pervaded by a
developmentalist conception of childhood: the psychiatric opimon hists “developmental™ factors,
biological and psychological, that supposedly make children more susceptible to coercive
interrogation techniques and more likely to suffer from PTSD following their interrogation;”™® in
conclusion, the psychiatric opinion asserts that “every child has the right to be a child” * These are
yet further examples of the prevalence of developmentality (a term discussed carlier in the
dissertation™"), which we have already seen in this chapter with regard to the psycho-legal
discourse of “tranma” and “loss™," and in previous chapters with regard to debates surmounding
children's age and placement.™

AT the same time. HROs not only cast doubis about the child-witness, but also repeatedly
base their claims about the abuse of Palestinian child suspects on children’s testimonies”™ — thereby
treating children as reliable witnesses. Thus, in addition to its other ambignities,™ the figure of the
child is constructed as ambignons in its oscillation between the status of a rehiable (and, in this
sense, “visible™) witness and that of an untmstworthy (and in this sense. “mwisible™) source of
evidence. This bears some similanty to the tension discussed earlier. in relation to the photo of 16-
vear-0ld Abu Turka: there too, a child sionltaneously provided evidence and reminded of the
limitations of that evidence.*® The representational economy of Palestinian children’s traumatic
expenience in Istach custody, it seems, is replete not onky with potentially visible wsibilities, but
also with ambigity

4. “TRAUMATISER"LOST" CHILDHOOD BEYONWD [SRAFL/PALESTINE

The representational “landscape” of childhood and tranma. explored tns far. resonates with global
“currents” in the representation of childheod. Visual images of harmed, suffering. or raumatised

bt/ www 1w, eduemeanrts'cre/'comment 10 html, Cited in PHYSICIANS FOR HUMAN RIGHTS —
TSRAEL, ADALAH AND AL-MEZAN CENTER FOR HUMAN BIGHTS, sigpra note 428, at 5.

GFRACIELLA CARMOM (FOR PHYSICIANS FOR HUMAN BIGHTS — [SRAEL ), COERCED FALSE CONFESSIONS —
THE STATE OF PALESTINIAN CHILDREMN: A PSYCHIATRIC OPINION 2-5 (201 1) (Hebrew)), aqvailafle ar

EISEE

hstp:/phr.org il uploaded %607 %3 T DTS 50T 400 %D T A A %I 0% D T+ 3% D T AT %D T AA YD
(PaDTHAIYD THAT WD THARMD T4 3 5D T 400D T 400D T e A A %2 02D TH 04 %D T4 506 D T
93%D THA0%D TR 5 %D T A A YD T A 0% D T4 0 S DN a0 32 D T4 e 2 0% D T4 A2 S D 7209 1 %
DTaARs DT DT eA A D Ta D TS5 A D T2 AR D T %A 1 9D T %@ 34D 729 T do,

Jd. at &

See sipra notes 467-471 and accomparing text

Seipea wotes TTT, T97-T90, and 846 and accompanying text.

Sapra notes A67-471, 554-564, 579580, and 627-639 and accompanying text,

Exangples abound. See, ¢ g B 'TSELEM. TORTURE OF PATESTINLIAN MINORS B THE GUSH ETZION POLICE
STATION (2001) ovaiialie at
hitp:farwow bselem orgsites defanlt Rles U publication 200107 _tortare_of_mibses_engdoc; DCT -
PALESTINE, snprn nofe 26 (based on 311 festumomies of Palestinian children); SAVE THE CHILDREN
SWEDEN, supra mode 262, at 15,
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children have a long history in armed conflicts — inchding iconic photos such as that of Kim Phnc
{the so-called Napalm Girl) from the Viemam War,™ or that of the Jewish boy driven from the
Warsaw Ghetto with his hands up during World War 115

Yet, far from being exclusive to armed conflicts, such images are illustrative of an
increasing global visibility/ representation of circumstances that are deemed potentially tranmatic
Furthermore. such images (of hammed or tranmatised children) are also integral to the broader
modern and late/post-modern conception of childhood. "™ Images of this sort reflect and reproduce
the socially dominant view of children as vulnerable, passive, and dependent,"™" and — largely for
this reason — are believed to engender relstively widespread empathy. '™

A major theme we have extracted from representations of childhood and tranma in the OPT
— the portraval of Palestinian childhood as lost or stolen — bears & particularly significant
resemblance to representations of childhood across modemity, An incredibly wide range of
populations have been descnibed as having had therr childhood stolen or robbed from them -
mcluding, among many others, the children among whom Brtish child rescuers worked in the late
19th cenmury™” (as mentioned in the previous chapter™); displaced indigenons populations in
Anstralia, Canada, and the US'"™" (also mentioned in the previons chapter™®); slave youth in 19th-

®  For discussion of this photo see, e.g., Nancy K. Miller, The Girl in the Photograph: The Viatnam War
el e Making of Neetfowal Menropy, 24 TAC - A JOURNAL OF COMPOSITION THEORY 261 (2004).
For discusston of this photo see, e.p, REICHARD BASEIN, A CHILD AT GUNPOINT: A CASE STUDY IN THE
LIFE oF & PEROTO {Asrlus University Press, Aarhus Demnark, 20043,

Ser, e.p., FELMAN, sipra node 771, at 171 {descnbing the 20th century as "the century of trauma’™);
Crregory, sapea note 5200 at 194-195 (discussing HROs' growing wse of video i the advocacy
strategies, and the technological and social developments which sccount for this trend); Lomsky=Feder
aind Ben-Ari. supa sote TTA at 112, 117 (claiming these to be a global rise of a tranma discoirse in
relation to war and large=seale collective violenes): McLagan, swpre node 320, at 191 (describimg the
deployment of vianal insages as foremost auong the strategies HREOS nse fo conunuanicae “Jocal”™ tzsnes
o international audiencesk; Mocl Whitty, Seldier Phorography of Detoivee Abuse w Jrag: Digital
Techwolopy, Human Rights ard the Death of Balia Mousa, 10 HUMAN RIGHTS LAW REVIEW &89, 680-
590, 701 (20100 (discussing the expansion of visuml record of military conflict by nuliteres and media
of anisatvods, and the reasons for s expansswms).

See. g.p, Margaret Hagan, The Inmnan 1gits reperfore: s sirategic lagre. expectations and tactres, 14
INTERNATIONAL JOURMAL OF HUMAN BIGHTS 559, S64, 572 580 (20100, HOLLAND, supra sote 398 al
143; WELLS, supry nofe 970, at 33-44,

M HOLLAND, supre note $98. at 19, 143, On the view of children as vulnerable and dependent in general
see, ., Christense, supre note 909, at 33=47; Steva Jackson and Swe Scott, Risk awvrety ond the social
conshuetion of chifdood, i RISK AND SGCIOCTULTURAL THEORY: MEW DIRECTHRE AND PERSPECTIVES
36 (Cambridge University Press, Cambridge and Mew York, 1999),

O Fassin, svpra ote TTE, at 343 (“The discowrse of mental lealth [ ... reveals] a reality thas seems
miore familiar to the Westem reader of humanitaran testiveeny: & vilnerable teenager engenders & more
consensual smpathy than a provocative or violent adolescent,™),

™5 Shurdee Swain, Swest Childhood Lost: Idealized Twages of Childhood i the Brirish Child Rescne
Litergfure, 2 JOURMAL OF THE HISTORY OF CHILDHOOD AND Y OUTH 200 {2009

Sapera potes TA0-T42 and accompanying text.

Cassidy, sapwo note 744, at 132-134; Victoria Haskins and Margaret I, Jacobs, Stolen Generations and
Fanisliing Tndians: The Remonval of Indigernons Children ax o Weapow af War in the Daited Srates awd
Awstrolia, 1870-1940, i CHILDREN AND WAR: A HISTORICAL ANTHOLOGY 227 (Tames Marten ed., New
Yook Universaty Press, Mew York and London, 20020, Bobert van Erieken, The Stolen Genaraiion’ awmd
Crltaral Genocdde: The Foreed Removal of Avsralion Trdigenovss Clitlaven frowe Teedr Families avd its
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century US; "™ Argentinian children in the 1970s;"™* street children; "™ child soldiers:"™" children
amid political violence generalby;™" “Third World™ children;'™" child victims of sexual abuse; "
“underachieving” (mosthy non-white, male) pupils in the UK; "' and poor or working-class youth in
urban centres. "'

Yet, the image of childhood as lost or stolen emerges not only in relation to such
populations, whom some might {mis)charactenise as “exceptions” to “normal” childhood, Quite the
contrary: as education scholar David Buckingham and others have observed, the disappearance or
loss of childhood 15 one of the most popular laments of modemity and late modemity, mcluding
discourses relating fo “ordinary™ (read: Western and well-simated) children."™® Contemporary
thinking abourt childhood evinces a growing sense of anxiery about changes in the way society rears
children, about changes in children’s behaviour, and about the changing power relations between
children and adults. Critics offer a range of “evidence™ that children are deprived of “childhood™,
and that the distinction between children and adults is disappeanng. These mclude, among other
things. children’s increased access to sights and kmowledge which used to be concealed from them;
the erotic nse of children in commercials and films; the homogenisation of children’s and adults®
langnage, eating habits, and leisure pursuits; and the supposed rise of sexual activity, drug taking,

OF LOST CHILDREN: AN AUSTRALTAN ANKIETY (Cambridge Univessity Press, Cambridge. New York
and Melbourns, 1999),

1M Supwa notes 743-T44 and accompanying text.

1 WILMA KNG, STOLEN CHILDHDOD: SLAVE YOUTH M NMNETEENTH-CENTURY AMERICA (Ind ed.,
Tidizina University Press, Bloooiagton IN, 2011).

M8 Dussel, s note 289,

1™ See, e.p. in relation to Brazil. Mary Lorena Kenny, Orators and Outeasts. Wanderers md Workers:
Steeet Children in Brazil, in SYMBOLIC CHILDHOOD 37, 54, 57 (Danel Thomas Cook ed., Peter Lang
Publishing, Mew Yook and Oocford, 2002).

MY See, e, JMMIE BREGGS, INNOCENTS LOST: WHEN CHILD SOLDIERS GO TO WAR {Basic Books, New
Yok, 2008) Thomas Honplweys, Clhuld Sofdiers: Reseuing the Lot Childhood, 13 AUSTRALLIAN
JOUBRMAL OF HUMAN BIGHTS 113 (2007} Mayr, sigea note %9,
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2011},
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145 (2003).
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and crime among the young.'™"” Thus, disappearing or being lost has become an almost infrinsic
characteristic of childhood

Hence, the image of Palestinian childhood as stolen carries a twofold effect; it posinons
Palestinian children as exceptions to “ordinary”™ childhood, while at the same time framing their
childhood in terms that are all too ordinary (1., are integral to childhood in its modem form). In a
sense, then. the image of Palestimian childhood as “stolen”™ points less to Palestinian children’s
particular circumstances than to some general, context insensitive, "™ anxiety that childhood has
been “tainted™.

5. COMCLUSHON

This chapter has investigated how the “reality™ of children’s psychological trauma in the OPT 15
framed and rendered legible through psycho-legal and visnal representation — two modes of
representation which have dominated both OPT-related discourses and the modem conception of
childhood

As we have seen, HRO publications constme and envision Palestinian children’s tranma as
amounting to the loss of Palestinian childhood. This loss is constructed through an amalgamation of
global and local conceptual frameworks: on the one hand, HROs™ portrayal of Palestinian children
as children without childhood reproduces a supposedly global, vet very specific model of
childhood. through which the particulantics of the Palestinian case are believed to be made
comprehensible cross-globally. On the other hand, this supposed loss 13 sometimes mumally linked
to the loss of the Palestinian homeland, which s a comerstone of Palestinian national narratives,
This “glocalisation” of Palestinian childbood is reminiscent of the framing of Palestindan children's
joint incarceration with adults through both global (developmentalist) conceptions and local

imagery (of prison as a wniversity), as discussed in the previous chapter.

With regard to visual representation, Palestinian childrens tranma is related o various
invisibilities: the allegedly abusive interrogations of Palestinian children are not recorded andio-
visnally, and the child's family member or amomey are not present during them: Israeli
interrogators are granted de facte immumity from abuse allegations: the military conns fend to
disregard such allegations; and even when Israch soldiers are brought to tnal (in circumstances
mnrelated to inferrogations), spoliation of evidence 15 common. However, visual depictions of
Palestinian childrens abuse are not only impeded by mvisibility, but also render invasibility visible.

7 BUCKINGHAM, suprn note 467, at 21, 25-33, 35,

W of TAMES AND JAMES, supra note 115, at 50 {arguing that describing children in difficult circomstances,
sucly as war zoqes, as “children witheot childbood™ — 13 msensitive to the culhmal comtext of tese
clildren’s lives and to the possibdlity that “resciing” these children fiom these circunstaces megld 5ol
be the best way to assist them)
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Thus, some pictures, by rendening the mvisibility of the abuse conspicuous, bear witness to that
mvisibility, and highlight that i this context invisibility and abuse are inexmcable. Other pictures,
which wnderscore the mwasibility of the abused child’'s face (despite the tendency to atiritate
immense affective potency to that face), allude to the “imwisibility™ of the child-wimess, whose
testimony evokes increased doubts

These two modes of representation — psycho-legal and visual — sometimes mmtually bld
npon cach other in their constmction of the meaning of children’s trauma. Thns, in meetings of
Isracli parliamentary committecs, mental health practitioners depended on children’s drawings to
obirain access 1o the children's tranmatised sonls, while the drawings needed these “expents™ to
enable them to speak for the children.

Further to previous chapters, a thread interwoven throughont this chapter 1s the revolving of
legal and HRO representations of trauma around the boundaries of chaldhood, Thus, the “loss of
childhood™ discourse primarily mamifests anxieties about the dissolving of the *“normal”
spatiotemporal boundaries of Palestinian childhood. Additionally, the distinction between the
categories “child” and “soldier™ is permeable: on the one hand. Istachi settler children were
presented, in the Israeli parlianment, as soldiers-in-the-making — which reflected and reproduced the
militarism prevalent in Istach society, On the other hand, in line with changes in the image of
soldiers in Isracl, soldiers convicted of abusing Palestinian children were conceptualised as children
and victims, which often led the court to take a more forgiving position. Furthermore, child-related
trauma revolves not only around spatiotemporal boundanes. that is on the question of when and
where childhood disappears; this auma is also delimited within, and affected by, certain
representational boundaries — the boundaries of whar can be seen. witessed, and known. This
chapter aimed to tease out these representational boundaries and their implications. by
deconstructing the visual images which, despite these boundaries, HROs produce.

Also repeatedly emerging throughout this chapter is the question of the status of Palestinian
children’s testimonies in HRO publications. As we have seen, HROs appear to marginalise such
testimonies in two senses: first, they produce and disseminate a “loss of childhood™ narrative,
whereas none of “their™ estimonies of children actally refers to childhood as lost. And second,
while often presenting themselves as relying on children’s testimonies, HRO publications often cast
doubr on Palestinian children’s reliabiliry. constinuting child wimesses as oscillating berween
visibility and invisibility. This issee too resonates with the previous chapter, in which HROs'

dominant separatist discourse was shown to overlook children’s anti-separatist testmonies.
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CHAFTER 6

CONCLUSION

. SIBMARY

This dissertation has aimed fo provide an empincally-rooted and theoretically-informed
examination of the relationship between law and childhood in the OPT. The first two chapters
provided general foundations for this exploration: Chapter 1 presented the key research questions;
explained the framework and mporance of this smdy. provided basic backaround information:
analysed the existing literamre and explained the contribution of this snedy to that literamre;
discnssed the research methodology and sources; and clarified rerminological 1ssues.

Chapter 2 described the basic legal contours for this stady: the Israeli stanmory law relative
to child offenders m the OPT. including both domestic Isracli criminal law applicable to Israch
settler children, and Israeli military criminal law applicable to Palestimian children. The maimn
provisions of each of these systems of stanutory law were described, under three categones: “the
trial”, “sentencing”. and “outside the courroom™ (with the latter category encompassing children™s
arrest, interrogation, detention, and incarceration), The collective pardoming of Israeli child
opponents of Tsracl s “disengagement™ from the Gaza Strip was also discussed, Necessary context
was provided — such as conviction rates, common charges, and bail mtes — on the basis (among
other things) of my sample of military court cases. The chapter concluded with some remarks abont
the disparity between the two Istach legal systems concerning child offenders in the OPT. and with
a comparative table summarising this disparity. Additional legal information (not directly relevant
1o the discourses and pracuces examined i the dissertation) can be found in Appendices 3 and 4.
which deal (respectively) with additional legal provisions in Israeli juvenile law. and with the
pertinent infernational law.

Chapter 3 focused on legal issues pertamning to the age of child defendants. Nationality-
based differentiations, as well as developmentalist conceptions, were explaimed to inform the age
demarcations through which Israeli law constructs childhood. At the same time, we examined four
ways in which Israeli military law also undermines its own demarcations, amd thus renders
childhood and age ambignons, equivocal. and elnsive: (a) while Israch military stantory law
requires the military courts to consider children’s young age when determining their sentence,
practice the courts have been inconsistent regarding the vonth consideration, with some judges even
regarding youth as aggravating (and therebyy challenging its culturally dominant association with
vulnerability and innocence). (b) the military courts have interpreted the age categories in use by
the military legislation (such as “minor” asd “tender adult™) in competing ways, often ar odds with
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the letter of that law: (c) the military statutory law attaches two different ages to many defendants —
their age at the time of the offences (which the court is supposed to consider when determining their
sentencing), and their age at the time of the sentencing (which determines their eligibility for
maximum-sentence limitations). This simmltancous application of different ages was argued to both
destabilise and intensifv age and time; and (d) when determuning children’s sentences, the military
courts have sometimes given precedence to their apparent age over their chronological age. After
discussing these four interrelated phenomena. we examined the legal system’s anxions reaction to
its Palestinian and Isracli subjects” supposed obscuring of their “real™ age. The law’s need to retaim
the power 1o ascertain children’s age was thus illustrated. in addition to its previonsly discussed
complication, and even undermining, of that age.

Beyond demonstrating the law’s fascination with age and its construction of childhood as
chusive, it was also argued that the above phenomena illustrate the mstitutional incoherence and
mnpredictability of Tsracli military law, which we have descnbed as part of the Israch occupation’s
“control through nncertainty™ or “effective ineffectiveness™. HROs, due to their ignomance of the
disparity between Isracli military stamtory law and military court practice, were shown to have
overlooked this important aspect; consequently, their approach to the 1ssue of Palestinian children i
Isracli custody has been significanthy misinformed. Tt was also explained that Isracl’s recent raising
of the age of cnminal majonty for Palestimian children has not had the consequences that either
official Israch statements or some HROs have attributed to it

From this discussion of age-based boundaries, Chapter 4 tumed to exploring the spatio-
lezal demarcation of childhood — and paricularly the recent shift toward increased separation of
Palestinian children from their adult connterparts during their trial. detention, and imprisonment. A
separatist coalition of sors has been created between the rwo “camps™ traditionallv considered
opponents — the sraeli legal system and its HRO critics. We discussed the different ways in which
each “camp” has problematised the non-separation of Palestinian children, with Israeh judges
dreading intergenerational Palestinian natonalistic indoctrination, and HROs stressing children’s
supposedly distinct stage of development. Two points of convergence between the Israeli legal
system and its critics were identified: first, an HRO was shown to have adopted the Israeli
judiciary’s reasoning that Palestinian adults are a negative nationalistic influence: second, the image
of [sraeli prison as a “university™, which Israeli jndges have used to problematise intergenerational

mfteractions in prison. has been shown to have origiated from the Palestiman inmates themselves.

The separation of Palestinian children from their elders was argued to be part of a broader
project of governance and identity-construction through separation in the OPT. Inaddition 1o being
separated from therr adult connterparts, Palestinian children rarelv see their parents, and this
separation o prevents, perhaps unwittingly. Palestinian intergenerational interactions. The project
of separation in the OPT also rakes place along lines of nationality (by separaring Palestinians from
lsraeli settlers) and gender (since almost all Palestingans in Israeli custody are nale).
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Additionally, we examined tensions in, and hmitations of, the scparatist discourses
regarding Palestiman children, First, contrary to Isracli statements, Palestinian children’s increased
separation has not significantly changed the way the Israch legal system treats them, and has imstead
beeen chiefly a symbolic means to normalise the boundaries of childhood. Second, we unveiled the
contradictory nature of HROs” separatist discourse — a discourse which on the one hand is blind to
noteworthy justifications of joint incarceration, but on the other hand contains such (overlooked)
mustifications (inchoding in Palestinian children™s testimomies). Moreover, HROs™ delayed
engagement with anti-separation considerations (i.c., only after the shift to increased separation
cecwred) amests to their limited separatist imagination — their inability to problematise the

separation oplon in a wmely manner.

The chapter closed by twming to Israch settler children in the context of Israel’s
“disengagement” from the Gaza Stmp. In contrast to the mcreased separation of Palestimian
children, the Isracli legal system prescribed jomt detention with adults to some settler children who
would be detaimed against the backdrop of the “disengagement”™. Bevond further exemplifying the
legal disparity between Isracli and Palestinian children m the OPT, this particular issue was
explained to also challenge Israch statements, which portraved the mcreased separation of
Palestinian children as bnnging their legal status closer to that of their Israch equivalents.

Chapter 5 cxamined visual and “psycho-legal” representations of child-related trauma in
the OPT. “The loss of chaldhood™ was shown to be a prevalent theme in HROs™ psycho-legal
representations of Palestinian children s trauma. This image was explained to be glocal — it merges,
o the one hand, a (supposedly) giobal developmentalist model. which prescribes a limited social
scripd for what counts as childhood, with, on the other hand. local Palestinian narratives conceming
the loss of the omeland.

Also discussed were several “invisibilities™ — obstacles 1o representing children’s trawma:
the lack of recording of Israel’s interrogations of Palestiman clhildren, the absence of children’s
family member or antomey during their intzrrogation, the de facto inmmunity of Ilsmaeli interrogators,
and spoliation of evidence (wWhich emerged as a conumon practice in trials of abusive soldiers). We
then murned to images of Palestnian children's rauma. in HRO publications. These images, while
limited by such “invisibilities”™, can also be interpreted as rendering conspicuons and visible at least
rwo invisible elements: the abuse itself and the face of the abused child. Picnires which render
conspicuous the mvisibility of the abuse (especially in the context of interrogations) can be
envisioned as bearnng witness to that invisibility and foregrounding its inextricability from the
abuse; and pictures which highlight the invisibality of the abused child's face can be interpreted as
allegorical of the invisibility (ie.. the doubrs) surrounding the clild-witmess.

We also analysed the interrwining of the two modes of representing children’s tranma —
visual and psycho-legal — in Israeli parliamentary committes meetings. These meetings exemplified
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mental health practitioners’ reliance on images as a gateway to children’s trauma, as well as the

counter-"reliance™ of the images on these practitioners to enable them to “voice™ that tranma.

We further discussed the revolving of these two modes of representing children’s trauma
arovmnd the boundaries of childhood — the central theme of the previous chapters: the portrayal of
Palestinian childhood as lost primarily evinces anxicties about the dissolving of the spatio-temporal
boundanes of childhood; Isracli legal texts render permeable the boundanes between “child™ and
“soldier”; and the above (conspicuous) invisibilities concem the representational boundaries of
childhood — the boamdaries of what can be seen (and known) abont childhood. Also resonating with
previows chaprers is HROs" marginalisation of children’s festimonies, by producing the “lost
childhood™ narrative which is alien to these restimondes. and by frequently casting donbts on
children’s reliability.

2. META-THEMES

As explained in Chapter 1. this study is generally mfluenced by poststucturalist literature, "
Indeed, in line with poststructuralist thinking, our analysis has acknowledged multiple meanings
and indeterminacies, rather than attempting fo distill them into some unequivocal “trth™,"**

Upon concluding this dissertation, Jean-Frangois Lyotard s (and others”) skephicism toward

W seems particularly relevant, Rather than

totalising grand-pamatives, o meta-namatives,
attempting to condense this dissertation mto a unified “conclusion™ or “argument”, the above
sununary comprises a plurality of nuanced micro-narratives, which hopefully convey some of the
richness of the examined phenomena.'™ As anthropologist and sociologist Didier Fassin has
commented, “the simation in Palestine is the subject of discourses thar are not only politcally
contradictory bt profoundly heterogeneous. It is this “discursive field” in which concurrent

interpretations meet, particulardy those related to children™. "™

Stll, inxportant recurrent themes have emerged, explicitly or implicitly, in the dissertation.
Let us now discuss four such meta-themes and their interrelations: {a) “spatiotemporality™; (b}
boundaries; (c) adulthood; and (d) the child as a source of evidence.

03 Sugwia note 49

"™ ¥ Banakar aned Travers, spea note184, at 17 (mentioning “writing that celebrates multiple meanings™
as one of the forns of research which have developed following the poststruchiralist challenge to
positivism,),

W JEAN-FRANCOIS LYOTARD, THE POSTMODERN CONDITION: A REPORT 0N KNOWLEDGE (Manchester
Trnaversity Press, Manchester, 1954)

1 O the importance of studving discursive complexities and contradictions. and of being attentive to
dafferent voices aed texts, see ROSE, supea node 12, at 164-165, 168,

M Fassin, supra note TS, ot 543,
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2.fa), Spariotemporality

Throughout the dissertation, Istacli law and its HRO cntics have been shown to construct and
conceptualise childhood in the OPT through, and i relation to, spatiotemporality — a tenm used here
to denote the inferrelations of space and time. "™

In child-centred discourses worldwide, the child 15 often conceptualised as a multi-temporal
fignre — as embodying and invoking the past and the futre. Childhood is often used as a platform
for thinking about where society comes from. and about how to secure a desired fumre."™ Literary
scholar Karen Sanchez-Eppler ascribes this conception of childhood to the temporanness which is
at the heart of the category “child™ — the clhildhood that is every adult"s past, and the adulthood that
is every child's fumre, "™

Indeed, in this dissertation. in addition to the child’s age (Chapter 3), two other temporal
themes are the retrospectivity and prospectivity of many child-related legal and HRO texts — their
preoccupation with the past and the fiture, We encountered an example of such retrospectivity in
Chapter 37 a military court miling which justified regarding youth as an aggravating factor by
bringing up events of a decade earlier (Palestinian adults allegedly sending children to commit
offences). Somewhat similarly, Chapter § examined HROs" preoccupation with the “loss™ of the
Palestinian homeland m 1948,

Prospective texts mclude the Istacli court milings which portray the separation of
Palestinian children from their elders as a battle over the Palestinian child’s future (Chapter 4). For
Israeli judges. winning this battle required producing a future Palestinian generation, “cured” of the
nationalism and terronsm of its predecessors. Another fumre-onented “bartle™ is undertaken by
Palestinian children's attomeys: the battle to have their clients sentenced before their birthday
(Chapter 3)."™" Also prospective are HROs' depiction of Palestinian children as the future
redeemers of the homeland, and the depiction of Israeli settler children as soldiers-to-be in the
Israeli parliament (Chapter 5).

The spanality of law and childhood was broached explicitly in the context of spatial
separation (Chapter 4). but has also emerged elsewhere in the dissertation. It appeared in the form
of (the loss of) national territories — with HROs linking the loss of the homeland to that of

1 O these interrelations see gemarally Mike Crang. Time. Space, in SPACES OF GEOGRAPHIC AL THOUGHT:

DECONSTRUCTING HUMAN GEDGRAFHY 'S BINARIES 199 (Panl Cloke and Bon Johnstone eds., Sage,

London, 2005).

JAMES AND JAMES, sapre note 115, at §3-6-4; JENKS, appra note 3.n¢ 100 105 KENNEDY, sigoen node 467,

at xii, 4: LESEO. supra note 467, at 107-130,

W S ANCHEZ-EPPLER, supri e 289, at xxvi, See alse LESKD, supra note 467, at 107-139,

7 As explained these. it is clildren®s age at the time of their sentencing. rather than at the time of the
affences. wlich detesimnes wlsether certzin maxinmnun senfence restrictions apply. Sapre noses 537-546

and accompanying text,
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childhood, and with judges, as well as speakers in the parliament, tying (Isracli) chuldren’s tranma
to the loss (evacuanon) of their settlements. Legal spaces —such as the detention or prison facility,
the interrogation room. the courtroom, the vehicles transfermng children to detention — have also
ocenpied a central place in this study, both as material spaces and as discursive constmicts

These various temporal and spatial dimensions intertwine."™ For example, Chapter 5
demonstrated that anxseties about the “loss” of childhood largely revolve around issues that are both
temporal (the concern that children mature prematurely) and spatial (the worry that children are
placed in childhood-depriving sites), Specifically, as noted above, the linkage berween the loss of
childhood and that of the homeland is both temporal (it concermns the collective past and fiumre) and
spatial (it concerns the national territory).

Warthy of particular attention is the separation of child offenders, which is not onby spatial
but also temporal- age-based (since offenders are separated according to their age) and, as explaimed
above, prospective (1.¢.. seen as a battle over the child’s future). Interestingly, recent spatial changes
— the increased separation of Palestinian children — coincided with temporal (age-related) changes.
Thus, the transfer of responsibility over Palestimian prisoners, from the Isracli military to the Israclh
Prison Services, raised the age up to which Palestimian child inmates are separated from their elders
from 16 to 18 years (Chapter 4)."™ Similarly, the establishment of the military youth courts (3 legal
space) changed the e facro age of criminal majonity (a temporal demarcation) from 16 to 18 vears,
as these courts assumed jurisdiction over all Palestinians under that age. "™

This concmrence of spatial and temporal changes m the demarcation of childhood might
not be coincidental "™ Chapter 4 characterised the sites Israeli law recently established for
Palestinian children — namely. the military vouth courtrooms and the child-specific detention/prison
facilities ' wings — as “heterotopias™, counter-sites of sorts, which spatially differentiare Palestinian
children from their elders. "™ Cultural scholar Ariella Azoulay suggests that heterotopias should be
mnderstood as merging two spaces: the phiysical space where things are placed, and the lingnistic or
concepual space of words.'"™ Following Azoulay, the emergence of legal heterotopias for
Palestinian children can be understood as consisting of a sinmltaneous transformation of both the

M3 Another example of the infertwining of temporality and spatiality. not discussed in the text. is fe effect
of children's age (temporality) om their mobility (spatiality). Thoes, young Palestiman children are often
the oily edes o whom Isgaeli autorities grant sccess o Palestindan prisoners, Supro nofe 668 amd
accoinpanying text. Similarly, in some cases, only Palestinians of certain ages ane granted perndssion to
pass Israch baamiers, See, ez, Lea Nirgad, fs @ Sleeping Baby a Humaritarion Case?, in BIMEOM —
PLANNERS FOR PLANNING EIGHTS, WHERE PLANNING MEETS GENDER: PLANKING POLICY FROM A
GENDER PERSFECTIVE 134, 136 (20805 (Hzhrew), avaifiale at
htpeSforwew binkoin org/'dynC outent aiteles' render web heb pdf

Sarpra notes §10-613 and accompanying text.

Sapera text accnpanying notes 62 1-623,

iOm the regulation of childbood as both spatial and temporal see JAMES, JTENES AND PROUT, supre node 2,
at 55-57: JENKS, supoa twote 3, at Te-T7.

Sagrre wotes T14-T18 and accompanying texi.

W Azoulay, supra note 268, at 108 (emphases added),
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physical space (the sites in which Palestimian children are placed) and linguistic space (the terms,
such as “minor™, throngh which the temporal boundaries of childhood are configured),

Also conceming the intertwiming of spatiality and temporality is HROs” preoccupation with
“normalising” the spatiotemporal boundanes between childhood and adulthood, m the contexts of
the age of majority (Chapter 3)"* and the separation of children from adults (Chapter 4),"*%
Additionally, the boundanies between childhood and a social category nommally associated with
adults — “soldier” — have been shown to occupy a sigmificant place in Israch legal discourses
(Chapter 51"

2. Boundaries

We have explored, in this dissertation, three main types of boundaries:
{a)} The spatiotemporal boundanes of childhood (Chapters 3-5);
ib) Representational boundaries — the boundaries of visibility and knowledge (Chapter 5);

(¢} Wational boundanes (physical and conceptnal) and their mtersection with the boundanes of
childhood (a topic explicit in Chapter 4, but present throughour the dissertation).

Interestingly, these different boundanies share a common characteristic: a duality of stabiliry
and mstability, of rigidity and fuidity. Thos, the age-based legal boundaries of childbood, while
generating potent distinctions between different age groups, are at the same time elusive, elastic,
even potentially extunguishable (Chapters 3-4). Thas sort of duality seems salient well beyond
Israel/Palestine. as education scholar David Buckingham argues:

The bowndaries [between adults and children] have [...] become blurred [in
recent years): vet in several respects, they have also been reinforced and
extended. Thus, on the one hand, children have increasingly gained access to
aspects of “adult’ Life. and [... on] the other hand — and particularly in
response to this — children have been increasingly segregated and excluded,
[...] One fairly obvious way of interpreting these developments is through
notions of risk and security [...]. Thus. it conld be argned that children are
mereasingly nnder threat from dangers of vanous kind [ ... ]. The boundanes,
in other words, have to be perpemally drawn and redrawn: and they are
subject to a constant process of negotiation. '™

W S notes 497-498 and accompanying fext.

" Sagr text accompanying notes 627-639, £94, and 713

1058 Sapwa text accompanying notes 8R0-913.

T Sapra notes 669676 and accompanying text.

™ BUCKINGHAM. supra note 467, at 74-77. See alto &, at 3-6; FLEXIBLE CHILDHOOD? EXPLORING
CHILDREN'S WELFARE TN TIME AND SPACE 14, 49-51. 54 (Helga Zether et al eds.. University Press of
Southen Denmark, Odense, 2007,
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While Buckingham depicts the bluming of boundaries as engendering a social desire to
reimforce these boundaries, this study has demonstrated that the reaction to blwming can be not only
reinforcement, but also firther blumring, HROs, alongside their calls to reinforce the “normal”
spatiotemiporal boundaries of Palestiman childhood (Chapters 3-5), also symbolically blur these
boundanes, by disseminating an image of Palestimian childhood as lost (Chapter 5). Istachi law, too,
has been shown to simultancously “fix” and render elusive these boundanes (Chapters 3 and 5)

Buckingham also claims, above, that the blumng of boundaries stems from nisks to
children, and that the social reinforcement of these boundaries aims at (re-=)securing childhood. But
this smudy suggests thar these nisk-related processes, too, are more complex, Often, whar socially
constinutes certain phenomena as “risks o children”, in the first place, is their blwring of the
conventional boundaries — spatiotemporal, moral, or other — of childhood. In other words, it is not
simply that there are pre-existing nsks which blur boundaries, but rather that boundanes often
mfiorm what wonld be socially considered a risk. HROs™ concems about the nisk non-separation
supposedly poses to Palestinian children clearly illustrates this, since they seem to be based on the
assumption that non-separation violates the “nommal™ spatiotemporal boundaries of childhood (as
explained in Chapter 4).

Risk is a valuable lens throngh which to examine the relationship of law and childhood in
the OPT. In the eyes of the Israch legal system. children in the OPT are not only at nsk and
threatened, but also risky and threatening. "™ Revisiting briefly our above discussion of temporality,
legal conceptions of children as nsky can be retrospective (e.g.. concemn the child’s offences) or
prospective (e.g.. concern the adult into whom the child might tarn, as discussed in Chapter 4). Like
threars to children, whart often makes the law regard certain behavionrs of children as threatening in
the first place is their transgression of the supposedly normal boundaries of childhood."**

The Israeli legal discourse(s) we have exanined generally constitute Palestinian children as
transgressive in two senses. First, as cluld offenders, thev challenge the traditional adult/child
binarism, according to which innocence, dependence. and helplessness are the hallmarks of
children. while cormuption, independence, and agency those of adults.'"™ Second, as “security
offenders”, they occupy a category of acrive. ideologically motivated. polinical actors, which is

%0 Kenny. supra note 1009 (discussing the dual image of Brazilian sweer children as risky and ar risk.
and the way this image fusls and funds political and legal camprigns). See oire BUCENGHAM, simo
nofe 467, at 3-4 (discnssing social perceptions of cluldren as both flyeatened and thyeatening ). On how
peresptions of children as a threat to public secunty mtonn their treatment by the law see HARTIEN,
s et 90 at 32: Muneie sl Goldscdr, s tote 103, at 208, 207,

Cf TAMES AND JAMES, supea nedte 115, at 135 (discossing anthropelogist Roy Gigengack™s claim, that
the insage of street children, either as a “problem” to e dealt wath by the State or as a “cause™ to be
taken by HROs, is revealing of the mmplicit transgressive companison with “nommal” chuldhood that thess
children engender). Omn childhood aid trapseression see generally BUCKINGHAM, sigpda node 467, at 14,
JEMES. supra note 3. at 145, 130,

FLEGEL, sigera miote 742, at 147=-148; JENES. supre node 3, at [28-131
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traditionally reserved for adults, As such, these children pose a special challenge to the adult/child

divide, to the Isracli occupation, and also to power relations in Palestinian society. "™

Thus, Israeli law constructs Palestinian childhood in the OPT within a matmx of rwo
mutually constitutive dualities: that of in‘stability and that of nsk. The duality of stability and
mstability revolves not only around spatiotemporal boundaries, but also around representational and
national boundaries. As regards representational boundanes, Chapter 5 discussed at length how, on
the one hand, Isracli law and practices produce such boundarics by restricting visibility and
kmowledge about the abuse of Palestinian children: and how, on the other hand, HROs use visual
images which can be interpreted as destabilising these representational boundaries, by rendering

childhood, by highlighting their im/stability. Similarly, national boundanes — be they boundaries
between termitories (Israel and the OPT) or populations { Palestinians and Isracli settlers m the OPT)
— are not entirely clear=cut, but rather ambignons, conceptually and practically (as noted in Chapter
1)."™ This ambiguity too can be used, socially and politically, as a basis on which to contrive
possibilities beyond dominant national boundaries.

As jurist Andreas Philippoponlos-Mibalopoulos suggests, “space”™ can be defined. broadly,
as the sphere of possibilities in which the violence of boundary-drawing. of dividing. and of
partitioning takes place."™ According to this definition, the legal construction of childhood in the
OPT constitutes a fertile context through which to explore and rethink the workings and
mterrelations of various “spaces”, symbolic and physical, territorial. social. verbal, and visual. If, as
jurist Sarah Blandy and geographer David Sibley have argued, a main concern of the law is
boundaries of varions kinds — boundaries which represent something to be both desired and
feared'™ — then these various spaces, and the boundaries they produce, are of great jurisprudential

Impot.

2icl. Aduiltheod

As education scholar David Kennedy explains, the modem “invention”™ of childhood can in fact be
Better understood as the wvention of adulthood (in its moedern form) — from which childbiood could

™2 O the challengs Palestinian children wha actively participate in the bi-national conflict pose to Isracli

annd Palestinian social ooders see JACQUELINE ROSE, THE CHUESTION OF Z10M 129 (Prosceton University
Press, Princston NI, 2005); ROSEN, syo note 19, at 1122113, 116, 113-121; Gad Vair and Mabil
Ehatab, Chargdng the Guards: Toaseher-Student Interaciion v the Tnrifada, 68 SO0CIOLOGY OF
EDCATION 99 (1995),

1093 Sapwa pote 268 and accompanying text.

104 Andreas Philippoponlos-Mihalopoulos, Law s Spotial Turn: Geography, Justice and o Certain Fearof
Speree, T LAW, CULTURE, AND THE HUMANITIES 187, 189-196 (2011).

MY Sarah Blandy and David Sibley, Low, Bewndarfes and the Production of Space. 19 SOCIAL & LEGAL
STUDMES 275, 277-278 (2010}
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be separated and to which childhood could be compared.™® Similarly, the discourses and practices
this smdy has examined can be interpreted as discourses/practices of adulthood.

Thus, among other things, seemingly child-centred legal discourses are often primarily
preoccupied with adults, As demonstrated in Chapter 3, some military courts have presented their
consideration of youth as aggravating as ammed primanly to deter Palestinian adults {who allegedly
sent children to commit violent offences), Israchi legal anxictics about the non-separation of
Palestinian children have also been shown, in Chapter 4, to revolve around adults: not only the
adults into whom those children mught tum (a5 mentioned abowve), but also the allegedly
nationalisticterroristic adulis to whom the children might be exposed,

Moreover, as we have seen. the Ismeli legal system explicitly classifies some “children” as
“adults™: Israeli military law applies the developmentalist term “tender adults™ to 14- and 1 5-vear-
old Palestimian defendants {Chapter 3}, and Isracl parliamentary committees have depicted Isracli
settler children as soldiers- (and hence as adults-) in-the-making (Chapter 5). Conversely, the law
has been shown to apply the category “childhood™ to “adults™ (specifically, to abusive soldiers;

Chapter 5).

Additionally, the practices we have examined implicitly regulate adulthood through the
category of “the child™ ™" As jurist Martha Minow has noted, “both sides of a boundary are
regulated, even if the line was supposed to distinguish the regulated from the unregulated. ™™ The
mcreased separation of Palestinian children in Israch custody (Chapter 4) illustrates how adulthood
can be regulated through childhood: establishing military youth courts and youth-specific
detention‘prison facilities'wings means that the “regular” (i.e.. non-youth) cowts, detention centres,
and prisons have been increasingly devoid of children;'™ these “regular” legal spaces are, in this
respect, not reallv regular, bur rather adult-specific. This may affect the power relations, discourses,
and penal regimes surrounding these places. For example, the more these sites are “purged” of
children, the less they would be expected to meet “children’s rights” standards; indeed. cluld-
specific HROs (e.g., DCT - Palestine and Save the Children) and human rights bodied (e.g.., the UN
Committee on the Rights af the Child) now direct significantly less atention to these increasingly
aduli-specific sites. Hence. with these legal sites now subject to less scratiny and expected 1o meet
different standards, the law’s treatment and concepmalization of the Palestinian adults occupying
theimn could quite possibly change.

184 KENMEDY, sipre note 467, at 5, 63, TE-TH.

™7 Om the construction of adults through, and in relation to, childhood see BUCKINGHAM, stpra note 467, af
10-11. 34-35; HOLLAND. sepra note 598 at 15-17. 126 KENNEDY, suped note 467, at [B-19; Sue
Ruddick, Conmrentary: Imagining Bodies, in CONTESTED BODIES OF CHILDHOOD AND YOUTH 97, 1040
{Eathrin Hérschelmann and Rachel Colls eds.. Palgrave Macnullan. Basogstoke and New Yok, 201400,
MARTHA MOw, BAETNG ALL THE DIFFERENCE: INCLUSION, EXCLUSION, AND AMERICAN Law 277
{Corell University Press, Ithaca WY, 19500).

8% O the constination of adult spaces as “purified” of children see, generally, SBLEY. supoa note 600, at

3639, VALENTINE, supra niote 467, at 8], 95-97
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2.0d), The child as a sowrce of evidence

Isracli law and its HRO cnitics use children as a source of evidence, and base some of their tnith-
clamms on this evidence. This study has paid special attention to three types of evidence which the
law and HR.Os call on children to present. First, in Chapter 3, we discussed the desire of the law and
HROs to ascertain children’s “real” age, and their recourse to “childhood bodies™* for this end, as
“bodies of evidence™. We examined cases m which judges gave precedence to children’s apparent
age over their chronological age. Additionally, we explored anxieties of those who conld not infer
defendants’ “real™ age by looking at them HROs™ anxieties about their inability to know whether
certain Palestinian defendants were children, and concerns within the Israeli legal sysrem abont the
inability to know Isracli settler girls” age. We also discussed the judicial anxieties which arose when
a Palestinian who had appeared to be a child turned to be (chronologically) adult.'™!

Another type of evidence, whose use by HROs was discussed in Chapters 4 and 5, 15
children’s verbal™” testimonies. Chapter 4 demonstrated that some quotations from Palestinian
children’s testimonies. in HRO publications, challenge the HROs™ assumption that non-separation
from adult inmates harnms Palestinian children. The HRO publications quote these testimonies bat
igmore their implications — an indication that separatist discourses about Palestinian children are
more complex and self-contradictory than might first meet the eyve. Chapter 5 pointed out that, in
none of the HRO texts charactenising Palestimian childhood as lost or stolen, 1s that image used by
children {even when children’s testimonies are mchuded). We also discussed HROs™ twofold
approach to Palestinian child wimesses: on the one hand. repeatedly making claims on the basis of
children's testimonies. and on the other hand. often casting doubt on the reliability of such
testimondes. It was suggested that images in HRO publications, which sinmltanecusly present
Palestinian children and hide their faces, can be interpreted as allegorical of this ambiguous stats
of the Palestinian child wimess — a witness whose testimony is, in this sense. both “visible™ and
“mvisible™.

Lastly, Chapter 5 also examined the use of another type of evidence: children’s drawings.
Such drawings were presented. utilised. and/or referred to in parlimmentary comnyities meerngs, as
a gateway 1o children's invisible psychological tramma. Mental health practinioners fimctioned as
expert “decipherers” of this rype of evidence —which denponstrates the interrelations between visual
and psvcho-legal representations of children's trauma. HRO publications also used a Palestinian
child’s drawing, in an attempt to represent the child's interrogation {(which was not audio-visually

"™ This term was used to convey the complexity of the child-body relationship. Supra note 557 and
AC IRy eXE
" Interestingly, in the latter case, the defendant’s chronological age was eventually conclnded through his

body (fingerprings). Supre note 368 and scoompanying text.
O thee sigpotance of twie-verbal materials and actions as part of children's testinonies see supra note
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recorded). In this context, it was suggested that the drawing can be interpreted as possessing the
potential of rendering conspicuous the invisibility of the child’s mterrogation; according to this
interpretation, this evidence “bears witness™ to the limitations placed on its “testimony™,

3, THE CONTRIBUTICR OF THIS STUDY

Chapter 1 outlined the general conmbution this study aims to make to existing academic and public

NIkt

discourses.”  Let us now discuss, more cancretely, how this study contributes to discourses on law,

childhood, and related i1ssues, in the Israch-Palestinian context and generally

Jda), Israel/Palestine: I, ehildhood, and more

The Isracli occupation has often been descnibed as legalistic, ™ vet the existing legal literature has
neglected the actual Isracli law on which this occupation is based, despite the immense unportance
and mfluence of that law."™ This has to do with the practical obstacles to obtaining Israeli military
documents, and with the difficulty of producing knowledge atmost ex nihilo about this under-
studied legal system. "™ Having overcome these challenges, this pioneermg study of Tsmeli military
legal texrs and pracrices should significantly advance, and hopefilly mvigorate, research and public
discussions on Israchi military law, It moves beyond merely recognising the legalism of the Isracli
occupation, to exploring whart this legalism entails and how it operates.

Thus, key findings of this smdy are the significant points of divergence between the
military legislation and military comt practice. as well as the inconsistency in military court nilings
(Chapter 3)."™" Two important implications of these previously unreposted phenomena are
noteworthy at this stage. First. these phenomena illustrate that Israeli military law functions as an
apparatus of control through wpredictability and ambiguiry. Israeli nulitary law thus conforms to
sociologists Yelmda Shenhav and Yael Berda's characterisation of “colonial bureancracy™ as a
hybrid of legalities and decisionism.'™ In fact, Chapters 2-4 showed Israeli military law 1o also be
part of what Shenhav and Berda describe as another feamre of colonial bureaucracy: the application
of separate laws and regulations on the basis of ethnic hierarchy. '™ Second, Isracli state authorities

jlemt]
1054
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Sapra text accompanying notes 1059-171

Saipera wotes 21-23 ad accodmpaiying text.

Sarpra notes 24-32 and accompanying text

Sagra text accmanpaying notes 139-163.,

S motes 482=490, 499316 and 519 and accompanying text,

™% Sheahav and Berda, supre note 512, at 363. See also id., at 347, 355-351.

19 1 at 340. CF HANAR. sapro note 21, at 4 (describing the Israeli military occupation as a combination
of colomal mile and a state of emergency),
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should be analysed not as uniform instimtions, but as replete with mternal inconsistencics —
althongh this apparently does not diminish their potency and impact. Critical writing on the Israch
occupation ought to bear this latter point in mind, if it aims to be attentive to the complexity of this
situation

Due to the limited existing kmowledge on the Isracli military legal system, even when
certain issues in the Istach military law have recerved attention, important aspects of these issues
have been overlooked. The recent changes in the military law — the raising of the age of criminal
majority (Chapter 3) and the increased separation of children from adults (Chapter 4) — clearly
illstrate this, As we have seen, HROs extensively advocared these changes, and have subsequently
observed their implementation — but have been unaware, for example. of the above consequential
dispanity between the letter of the military law and military court practice. They have similarly not
considered the desire, within the Israch legal system, to separate Palestiman children from their
elders in order to discontimie intergenerational Palestinian interactions (Chapter 4)

Further to their unawareness of such important aspects, we have also shown HROs to hold
essentialist, developmentalist, and scparatist preconceptions about childhood. These preconceptions
take for granted a supposedly universal social script for what counts as “nommal” childhood and
what is best for children. Weighty socio-political considerations which challenge these

preconceptions are, as we have scen, often neglected

Moreover, as explained in Chapter 4, constituting Palestimian childhood as an increasinghy
separate space can be seen as a divide-and-rule mechanism. And. as argued earhier i this chapter,
this mechanism is aimed ar Palestinian adulrs no less than ar Palestinian children. In this sense, the
increased separation — which HROs diligently advocated — might have enabled an expansion of
Israeli state power over OFT Palestinians. This illustrates Sénchez-Eppler’s claim. that “ideas abont
children's [...] separateness coincide with the growth of povernmental power [...]. Such an account

sees children less as the object of control than as a mtionale for it.™*™

As reiterated throughout the dissertation, our aim is not to offer specific alternatives to
either Israeli law"s or HROs" agendas or practices regarding children in the OPT, as this study is not
policy-oriented. Instead. the contribution of this smdy lies. in part at least, in its bringing to centre
stage overlooked issnes such as the above. and thereby deconstmcting taken-for-granted “trths™
about childbood and law,

This study has nonetheless treated existing discourses not only as limited or problematic,
but also as a resource through which to rethink law and childhood in the OPT. For example. in
Chapter 5. images in HRO publications were used as a basis on which to problemarise existing
limitations on representing Palestinian children’s suffering. In Chaprers 4 and 5, HROs were argned
not only to disrepard childrens testimonies. but also to rely extensively on these festimonies. In this

" S ANCHEZ-EPPLER, s note 289, at xix,
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sense, like Israch law, HROs™ conceptualisation and constmction of childhood in the OPT has been
shown to be replete with mtemal tensions and dualines.

The contribution of this study also concermns the relationship between HROs and the Isracli
legal system they criticise. Rather than bemg viewed simply as “opposing camps™, Israeh law and
its HRO cnitics have been shown to have some conceptual convergence (Chapter 4). In a similar
vein, since similanties are as important as differences, we have discussed some cormesponding
aspects i the construction and conceptualisation of Israch and Palestinian children (e.g. the
centrality of “tranma™ and “loss™ — Chapter 5),

The contribution of this stady, as it has thus far been described. concems both the Istacli
law in the OPT generally. and the legal reatment of children in the OPT specifically. Since children
are the majority of the OPT population, and have plaved a substantial role in the Israeli-Palestinian

%1 ctudies of this topic are conspicuous in their absence. This research project has

conflict,
endeavoured at providing a comprehensive and nuanced analysis of this topic and of varions issues
it entails, such as identity constmiction and negotation, or national narmatives. The contribution of
this study lies not only in the scope of 1ssees it addresses, but also in its broad, mterdisciplinary,

theoretical basis, which hopefully facilitates a richer understanding of these mmltifaceted issues

Additionally, by discussing issnes concerning the legal treatment of Tsrach settler children,
this study opens a window mto another under-studied topic;: the broader relationship between law
and Israch settlers m the OPT. Among other things. this study provides a unique comparative
analysis of the legal treatment of Palestimans and Isracli settlers in the OPT, although — as
explained in Chaprer 2 — this comparison is not aimed to be exhaustive,'"™

Afb). Law and childhoad beyond Isrnel/Palestine

Chapter 1 pomnted to six characteristics of the existing literature on law and childhood:
(a) Comperehensive socio-legal smdies of childhood are scarce:

ib) Most socio-legal child-cemmred scholarship takes for granted essentialist (including
developmentalist and separatist) assumprions about childhood.

{c) The existing literature neglects theoretical questions that are not easily translatable into policy

ferms;

id) The few studies with a rich theoretical basis often make broad generalisations about law and
childhood. and insufficiently heed cross-contexmal dispariry:

™1 Sy notes 15-19 and accompanying text.
2 Supra paragraph above note 409
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ie)} Legal scholarship has neglected important child-related themes — mcluding age, space, and

representation (in its non-legal sense);

(f) The existing literature tends to equate childhood with children: it neglects the legal constction
of adults through, or in relation to, the category of “the child™ "™

This study aims to challenge the preconceptions of the existing literature, broaden the scope
of 1ssues it explores, infise it with relevant msights from “extra-legal” scholarship, and. with a
broad empincal basis. remam attentive to contexmeal specificity, Thus, alongside its above
“findings”, this stmdy aims to generally conmbute to legal scholarship by putting forward new
avennes for smdying childhood — conceptual, methodological. and thematic (including the themes
and sub-themes of the previons chapters, as well as the above meta-themes). Fumre legal acadeniic
discnssions of “children’s nghts”, “the best interests of the child”, and similar topics will hopefully
pursie and develop these avenues, and by so doing provide a ncher understanding of these topics,

Additionally, some junsts may wish to use Isracl Palestine as a test case for specific child-
related 155ues which resonate with other contexts. Notwithstanding the uniqueness of the Isracli-
Palestinian case — for example. the Istacli accupation is the longest military occupation i modem
history'™* — it indeed bears significant similarities to other contexts, as several scholars have
suggested."™ The Isracli-Palestinian case — an amalgam of legal systems, of vanous (often
competing) conceptions and constieents of childhood — can thus be read as a “super-experiment™
for law and childhood.

Wartous 1ssucs discussed in this dissertation are, indeed. not unigue to Tstack Palestine. Here
are four random examples: US military law."™ and some US states,"™ set the age of criminal
majority at 16 years — as Isreli military law did until very recently (Chapter 3'™%); the criminal
laws of Germany, Switzerland. Finland, Hong Kong, and other conntries employ “fragmentary™
models of age classification,"™ reminiscent of the model used by Israeli military law (Chaptet

9 Sagr text accompanying notes 140-144

108 HATAR, s note 21, at 96; Inseis, spro note 70, at 67.

45 Allen, supra note 19, at 162 (“the political mobilization of [ .. Palestinians’] suffering sharss much in
commnon with muemerons other cases.”™); Fassin, sipra note 775, at 535-530 (“ile Lseaeli-Palestinian
conthict [... ] enhghtens many of the 1ssues nnmanrtanan workers are confronfed to [sac] when they wani
to transforin their witiessing info advocacy and make themselbves spokespersons for the supposed
viiezless, [, ..] The Palestinian case is thus both exceptional and exemplary,™); HARAR, sigmn 1ete 21, &t
=T [“Mairy aspects of the [Tsraeli] mdlitary conrt systen lend themselves fo or evoke compagizon with
other legal systems. and wnch abowt the nses of law i lsraelPalestine resembles other contexts in
which people are embrodled in conflice, ™) and at 243-246 (companng the legalistic nature of the Israch
occupation to tat of the US during the post-2/11 Bush administration).

1™ Melissa A. Jamison, Detention of Jivenile Eneny Combatants at Guantanamo Bay: The Special
Concarns of e Clifldran, 9 UC DAVIS JOURNAL OF JUVENILE Law & POLICY 127, 136, 139, 151-153
(2005),

187 HARTIEN. supro note 99 at 6-8; JAMES AND JAMES, supe note 115, at 44

48 Sapra note 490 and accompanying text

1™ For example. German law uses the categories “child™ up to the age of 13 vears). “juvenile” (ages 14-
170, and “young adult™ (ages 18-20). JUVENILE JUSTICE S¥STEMS, supre isobe 99, at 171-20%, See also
INTERNATIONAL HANDBOOE ON JUVENILE JUSTICE, supea mede 99, at 127-128, On the fragmentary
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3™ the image of prison a5 a university (Chapter 4'") can be found beyond Isracli-Palestinian
discourses;""™ and the notion that children can somewhat influence society’s perception of their age
(Chapter 3" appears in other settings,'™"

Another globally relevant theme, recwrrent throughout this dissertation, is the intertwining
of childhood with other social categories."™ Across the globe, legal systems have long
differentiated between children. de jure or de focre, on the basis of their race. gender, nationality,
socioeconomic class, ethnicity, and so forth."*™ The differences we have examined between the
legal treatment of Palestnian and Isracli children particularly resonate with the discrimination
against, and overrepresentation of, ethnic minority children (such as non-white children o migrant
children seeking asvimm) across Global North juvenile justice 5:,'51&.':15."“"'7 Another aspect of the
interrelations of childhood and other social categories. which we discussed in Chapter 4, is the
dual separation of children in the OPT — both as children (who are separated from adults) and as
belonging to a certam nationality {and therefore separated from the other national population). This
aspect too 15 not exclusive to the OPT. For example. m Belfast, many children were kept within
homogenous religions and socio-cconomic groups., and only met adult and child members of the
other group in violent clashes. "™

Three additional specific global issues which are manifest in the Isracli-Palestinian case
were discussed explicitly (thongh non-exhaustively) im this dissertation. First, in Chapter 3, it was
argned that the elusiveness of age is far from exclusive to Israch military law, and is in fact part of a

models of age classification wsed in Switzerland, Fimland, Hong Kong, the Cayman Islawds, the

Philippanes., and Nigeria see DELINQUENCY AND JUVERILE JUSTICE SYSTEMS [N THE MNON-WESTERN

WORLD 56, 90 (Pavl C. Friday and Xm Ren eds., Criminal Justice Press, Monsey WY, 2006); HARTTEN,

i dete 99, at 5-6; JTUWENILE JUSTRCE SYSTEMS, sigera tote %0, af xae-xiid, 21%.

Sergra motes 461-477 and accompanying text.

Seipea notes 848-662 and accompanying rexi.

See, eg, STANCIU STROIA, MY SECOND UNIVERSITY: MEMORIES FROM BOMANIAN COMMUNIST

Prisoms (Dan L. Dusleag trans., iUndverse, Bew York, 2004).

Sapra text accompanying notes 573-583

™ For sociologieal writing on children's ability, under certain circumstances, to mnake their social age older
of younger, see LESED, suprn note 467, at 144-145; Anne Solberg, Negamated Chiildhood: Clangrng
Copsiruetions of Age for Nerweglan Ohildren, s CONSTRUCTING AND BECONSTRUCTING CHILDHGOD:
CONTEMPORARY ISSUES IN THE SOCIOLOGICAL STUDY OF CHILDHOOD 126 {Allison James and Alan
Prout eds.. d ed.. Boutledge, London, 1997, See also Valentine, sipra sote 45, at 38, On children’s
ahility to destabilise social demarcations of the catepory “child™ see Inn Bammon and Liz Jones,
Parforming  Ohildfiood), CHILDREN & SOCETY  (forthooiwmng w2002 aweiloble  of
hetp:Conlimelibrary, wiley.com/dos' 10,111 17, 1099=-0860, 201 2.004 53, x/abstract,

1 See, ep., JAMES, JENKS AND PROUT, sagea niote 2, at 46, 33, 36, 164, On the interrelationship between
childhood and other secial margmalisations see, eg., Taefl, sgva note 103, at 347-348,

¥ See generally HARTIEN, supra note 99, ot 51-55. On the different legal treatment of male and female

Juvednle delinguents see Gelsthorpe and Worrall, supre note 103: Taefi, supre note 105, at 358,

See, ez, Morgan and Newbum, sgwa pote 740, at 1052-1053; Muncie, swpra nofe 103, at 112-113;

Muoncie and Goldsosy suprer sote 103, a1 205-207. With repard to black yourh specifically see. o,

Bridges and Steen, supra note 1086; FELD, sypng note 106, at 73=-108; SARR] AND SHODK. siprT nofe

781, ar §7-22.

ST mobes 669=676 and accompanying texi

™ Lawra Gilliam, Rastrierad Expariences in o Confliet Socteny: The Local Lives of Belfast Children, tn
CHODREN'S PLACES: CROSS-CULTURAL PERSPECTIVES 39, 45-46 (Karen Fog Obwig and Eva Gulley
eds,. Routledge, London and MNew York, 2003}
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fundamental, innate fiwdity of childhood. "™ Second, in Chapter 4, we juxtaposed the recent shift
toward increased separation of Palestiman children to comparable processes in other semings. Isracli
mudges” desire to distance these children from the supposedly harmmful influence of their elders was
argned to be reminiscent of the sort of sentiments which, thronghout modemn history, have inspired
the separation of “other(ed)” children — such as native chuldren in colomial societies and working-
class children elsewhere, This imter-confextual similamty, it was suggested, calls for some
skepticism toward this recent reform in the OPT. We then mmed to discussing the possible effect of
global child-centred disconrses on the local simation i the OPT: HROs™ preoccupation with cross-
global deviations froan the separation of child offenders. it was argued, may have influenced their
approach to the particular case of non-separation in the OPT."™ Lastly, Chapter 5 explained that
although children’s circumstances in the OPT are often envisioned as exceptional, images of
traumatised children — and specifically of chuldhood as lost or stolen — are exclusive neither to the
OPT nor to armmed conflicts generally, but are rather integral to the modemn conception of childhood,
In this regard, portraying Palestinian childhood as lost may illustrate a cross-global sentiment abont

childhood, rather than reflecting Palestinian children’s particular circumstances, "™

Additionally, HROs™ tendency to promote an image of childhood that is sharply contrasted
to adulthood is not wnique to the Istacli/Pslestinian case."™ Neither is HROs" engagement with a
project of “saving children” as a distinct age category.”™ This study can therefore be of value to
examining HROs" approaches to children globally. Moreover, HROs operation in the OPT cannot
be detached from global trends and discourses, as argued in Chapters 4-3; in this regard,
Israel/Palestine is already global (or rather. glocal).

4. AVENUES FOR FURTHER STUDY

This study hopefully opens more doors than it closes. The followimng are four of these doors — four
avenues for further study — which T myself aim to pursue.

First, as argned in Chapter 1, there is urgent need for more comprehensive, theoretically
informed, inmovative research of law and childhood. and this dissertation can serve as a staming
point from which to develop such broader research.

Second, this dissertation has theoretical and thematic potential and relevance beyond
Israel/Palestine. The non-exhaustive comparative discussion this dissertation provides can benefit

from being developed into a more comprehensive comparative examination of youth justice issues.

1089 Sapwa text accompanying notes S87-601.

B Sapr text accompanying notes 75%-T60
M2 S two paragraph bebow note 1015,
M3 gag g Dahlbeck. supre note 631.

B See, e.g, Hart, supva note 712, at 6-7

200



Third, writing on the under-stdied Isracli law in the OPT — beyond the particular context
of childhood — would be highly valuable, to lawyers and non-lawyers alike. The relationship
between this legal system and its HRO critics also deserves further examination

Lastly and conversely, childhood is highly important in IsraclPalesting, practicallv and
symbolically, and should therefore be further stundied beyond the scope of the law
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APPENDIX |

ACRONYMS AND ABBREVIATIONS

The following acromyms and abbreviations are used in the dissertation:

Acronyms

s  ACRI- Association for Crvil Rights in Israel

o CRC - Convention on the Rights of the Cluld

* DCI - Defence for Children International

e  HCJ - (Israeli) High Court of Tustice

 HRO - nman rights organisation

o IDF - Israch Defence Forces (an acronyim most Israelis use o refer to the Israeli mulitary).

o [OF - Israch Occupation Forces (an acronym some critics of Isracl use m reference to the
Tsracli military),

e [PS — Israchi Prison Service
NGO - non-governmental organisation
o  OPT — Occupicd Palestimian Temitories

s  PTSD — Post-Tranmatic Stress Disorder

Abbreviations

s App. — Appeals

e CivC — Civil case

e MIlC — Military case

e Ml Ct. — Military court

o  CrimA - Criminal Appeal

¢ Cnime — Crimdnal case
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APPENDIX 2

DETans oF HROs

Below are concise descriptions of the HROs mentioned in the dissertation — NGOs and
mtermational mman nights badies. The description draws on the HROs' websites, unless
mdicared otherwise,

NGOs:

ACRI — the Association for Civil Rights in Israel: One of Israel s leadimg NGOss,
founded m 1972. It works with policymakers, advancing legslation and encouraging them
to change policy, and seeks legal precedents through the Isracli Supreme Court, '™

Adalah — The Legal Center for Arvab Minority Rights in Israel: An [racli NGO
established in 1996, Works to protect the hnman rights (individual and collective) of

Palestinian citizens of [srael "™

Addameer — The Palestinian Counselling Center: Established in 1992, this NGO offers
support for Palestinian prisoners, advocates political prisoners™ nights, and works to end

7
torture, '™

Breaking the Silence — Israeli Soldiers Talk About the Cocnpied Territories: An
organisation of veteran Isracli combatants, founded m 2000, These veterans amm 1o expose
the Israeli public to the routine violatons of Palestinians’ nghts i the OFT, to which they

have been witness

B Tselem — The Israeli Information Center for Human Rights in the Occupied
Tervitories: The foremost Israeli NGO that concerns itself, almosr exchisively. with lmman
rights violations in the OPT. It has published scores of reports, many of which are

comprehensive in scope, on various kinds of human rights abuses, '™

CAABU — The Conncil for Arab-British Understanding: 2 London-based lobbving
group aimed at improving relations between the UK and the Arab world,

The Concord Research Center for Integration of International Law in Israel: A legal
chinic at the Israeli College of Management. Founded im 2004, this clinic aims to raise

awareness in Isracl of developments in mtemational human rights and bumanitarian law,

1085
s
e
{ic+]

ENCYCLOFEIMA OF THE [SRAFLI-PALESTINIAN COMFLICT, srpre node 7, at 133,
Jd, at 10,
Jdl, at 10,
Id..at 217
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and to promote their acceptance and mtegration imto Istach legal discourse and decision-
making.

« DCI - Defence for Children International: Founded in 1979, this HRO works o protect,
advocate, and promote the rights of children and young adults in conflict with the law, on a
global and local level. DCI researches and monitors this issue, works with government
bodies, and many of its national sections represent children in conflict with the law. DCI
crrrently has 40 natonal sections and associated members worldwide — including Israel and

the OFT (see below) — and an international secretarial in Geneva.

o DCI - Israel: The Israeli branch of DCT was founded in 1987, and works to promote
and protect the rights of all children in Israel, mainky throngh reports on relevant

155185,

< DCI - Palesting: The Palestimian section of DCT was founded in 1991, and aims to
promote and protect Palestiman children’s nghts in accordance with the TN
Convention on the Rights of the Child. In addition to disseminating reports on
violations of Palestinian children’s rights, DCT — Palestine is the iggest provider of
lezal counsel to Palestinian children in conflict with Israeli law. and is also involved
in lobbying, documenting and monitoring, training, and nerworking activities '™

+  Hamoked — Center for the Defence of the Individual: An Israeli NGO established in
1988, Irs main work is to assist Palestinians in the OPT whose rights violated by the Israeh
anthorities or as a result of Israeli policies. It pertions Iseaeli state authorities on belialf of
Palestinians, and when necessary files legal claims and submits petitions to the Israeli
Supreme Court. Often collaborates with NGO B Tselem, "™

« Human Rights Watch: one of the world s leading HROs. established in 1978 (ongmally
named Helsinks Watch), This HRO broadly works to focns international attention where
human rights are violated

s  Machsom Watch: Established in 2001, this 15 a movement of Israeli women who observe
and document, on a daily basis, Israeli military checkpoints, the offices of the Israeli Civil
Administration,'™" and Israeli military cowrt hearings.

o Adiftah — The Palestinian Initiative for the Promotion of Global Dialogae and
Democracy: This NGO, founded in 1998, seeks to promote the principles of democracy and
good povernance within Palestinian society, by disseminating Palestinian narratives

globallv, and influencing local policy and legislation.

1 Supea notes 42-46 and accompanying text.
1 ENCYCLOPEDIA OF THE ISRAELFPATESTINIAN CONFLICT, snpra note 7, at 493,
L Om the Civil Administration see spra note 722,
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The National Council for the Child: Established i 1980, this 15 the oldest and largest
NGO specialising in children™s nghts in Israel. This organisation provides legal connsel for
children, conducts research and provides education on children’s nghts, and nms grass roots
PrOETAIIIES.

New Profile — The Movement for the Civil-ization of Israeli Society: A group of sraeli
feminists, disseminating information m support of the de-militarisation of [sraeli sociery.

No Legal Frontiers: Founded in late 2009, this Isracli organisation aims at raising
awareness, among the Israch public and policy makers, of the discrimination existing in the
lsraeli military couwt system. and has thus far published one report on this topic.

The Palestinian Centre for Human Rights: Established in 1995 and based in Gaza, this
NGO documents and investigates numan mghts violations, provides legal aid and
counselling to individnals and groups, and prepares research articles on the human rights
situation and the mle of law in the OPT, '

The Palestinian Human Rights Monitoring Group: Founded in 1996, this NGO monitors
human rights vielations in the OPT, mostly by the Palestinian Authority, "™

The Palestinian Prisoner Club: This HRO publishes information on the violation of
Palestinian prisoners” rights in Israeli prisons, and provides legal counsel and other forms of

suppodt o these prisoners.

Physicians for Human Rights — Israel: Established in 1988, this NGOs deals with health
1ssues of various groups, such as Palestnians i the OPT. prisoners (Israehi and
Palestinians), and migrants, The organisation provides medical treatment through s
volunteer physicians, works on bringmg abont changes in Israch policy on health issnes.
and often utilises legal means, such as appeals to the Tsraeli Supreme Conr. "™

The Public Committee Against Torture in Israel: Founded in 1990, this organisarion
focuses on an information campaign ammed at raising public awareness of torture in Isracl,
and also wses legal means. inchoding appeals to the Isracl Supreme Cowrt: support of
relevant legislation: provision of legal counsel. and advice and assistance to aftorneys
representing rormure victims, '™

Save the Children: Founded in 1919, this HRO now worls in 120 countnies to protect
children and their nghts, by mmning education programmes. providing Life-saving
essentials, and publishing reports. The orgamisation defines its work as based on the UN

it
a3
1084
bLitH]

ENCYCLOFEIMA OF THE ISRAFLI-FALESTINIAN CONFLICT. snprg note 7, at 1083,
T, at 1095,

Jal, at 1163-1164.

Id.. at 1193,
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Convention on the Rights of the Child, and two of its biggest branches (which are
mentioned in this dissertation) are the Swedish and UK Branches

UAT — The United Against Torture Coalition: A coalition of 14 Istach and Palestinian
NGOs, thar collaboratively aim to combat abnse and tormure in Israel and the OPT. through

docnmentation and reporting of incidents of ill-treatment and torture,

Yesh Din - Volunteers for Human Rights: An Israeli NGO established in 2005, This
NGO documents and disseminates information abour systematic human mglits violations in
the OPT. and applies public and legal pressures on Isracli government agencies to end such

violations, "™

Infernafional human rights bodies:

UN Commission on Human Rights (now replaced by the UN Human Rights Council'™"):
Esmablished in 1946, and composed of 53 States members, this UN organ acts as a formm for
countries and NGOs to voice their concerns abour humean nghrs 1ssnes, and aims o respond

o such issies.

UN Committee on the Rights of the Child: The commuttee defines itself as a body of
mdependent experts that momitor the implementation of the UN Convention on the Rights
of the Child and its opmonal protocols. All State parties (ncluding Isracel) are obliged to
submit regular reports to the Commutiee on their implementation of the rights anchored in

the Convention.

UN Committee Against Torture: The committee defines itself as a body of mdependent
experts that monitor the implementation of the UN Convention against Torure and other
Cruel, Inhuman or Degrading Treatment or Punishment by its State parties. All State parties
(incloding Israel) are obliged to suboat regular reports to the Committee on their

implementation of the rights anchored in the Convention.

UN Human Rights Committee: The committee defines itself as a body of independent
experts that monitor the implementation of the International Covenant on Civil and Political
Rights by its State partics. All State parties (incloding Istacl) are obliged to submit regular
repoats to the Commirtee on their implementation of the nghrs anchored in the Covenant.

14 1 at 1649,
17 Reference here is to the Commission rather than to the Council. since it is the former and not the katter

which 15 mentioned m the disseriation.
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APPENDIX 3

ADDITIONAL PROVISIONS IN [SRAELI LAW RELATING TO CHILD OFFENDERS

In Chapter 2, we looked at on certain aspects of Isracli law’s treatment of child offenders. which are
most relevant to the 1ssues examined in Chapters 3-3, The following 15 a concise descniption of
other important provisions i Israchi law relative to child offenders, which were not covered by
Chapter 2. These additional provisions are grouped under the same categones used in Chapter 2:
“the mial”, “sentencing”, amd “ourside the conrtroom”,

1. DOMESTIC ISRAELI LAW APPLICABLE T ISRAELI CHILD OFFENDERS

1.da). The trial

According to Istachi law, minors under the age of 13 years may not be bronght to trial unless a
probation officer has been consulted."™ The court is authorised to order that the minor not be
present at any stage of the tmal (exclnding the verdict or other decisions concerning the minor), if it
deems this to be necessary for the minor’s best interests, and provided that the minor is represented
by an attormey. "™

Although for most purposes Israeli legislation defines a “minor™ as anyone under the age of
15 years,"™™ the criminal legislation marks soldiers as an exception to this definition. Thus, court-
martials are authorised o try soldiers under the age of 18 years,"™ and for certain criminal
procedure purposes a “minor” 15 defined as “anyone under the apge of 18 years except for a

soldier ™

8 YoUTH LAW, supr note 3000 art. 120k, Sea alwo &l at. 1500 the development of the juvenile
probation legislation and services in Israzl, see Hazsin and Horovitz, supre node 107, at 215,

™ YoUTH LAW. supra note 300, art. 17. See alvo fd. at. 17h.

UM See, g.g. THE LAW OF LEGAL COMPETENCE AND GUARDIANSHIP ( 1962), art. 3 (A person nnder the age
of 18 years is a minor; 3 person Wl has torned 18 vears old is an aduals.").

M ouTH LAW. supra note 300, art. 46.

U THE PENAL PROCEDNRE LAW — BODY SEARCH, sipra note 479, art. 1
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1.ih). Senrencing

According to the law, when 8 minor is found guilty a probation report on his or her personal
circumstances is submitted to the youth conrt, to guide the court in determining the sentence. The

litigants may read this report, but may not receive copies of it unless the court orders otherwise, '™

I.fe). Quistde the courtromn farrest, interrogarion, detention, and imprisonment)

In addition to limitations which the law places on the shackling of detainees i general,"™ it
specifically requires that minor detainees not be shackled if a less harmfill means can achieve the
purpose of the shackling. The law also requires that the shackling of minors — when indeed
employed — be as short as necessary, When deciding whether to shackle a minor, the police are
required to take info consideration the minor's age and the effect of the measure on his or her
wellbeing. '™

Whenever arresting or indicting minors, the police are required to mform probation officers
(who work for the Welfare Ministry), In addition, the police are authonsed to press charges against
minors under the age of 13 years only after consulting their probation officers.'™

Detaimess under the age of 14 vears should generally be brought before a judge within 12
hours of their arrest'™ (as compared with 24 hours for older detainees'™). At this stage, the court
can either order that the minor remain in detention or, if it deems it necessary for the minor's
wellbeing, pursue a number of alternatives to ordinary criminal proceedings, including among
others supervision by a social worker or rehabilitative treatment '™

As regards indictments. the law requires that indictments mention the nunor s date of birth,
as much as possible. "™ Charges may not be pressed against minors a year after the date of the
offence without the approval of the Government's Attorney."" Once the charges are pressed. a

"5 oTH LAW. supra note 300, arts. 22-23, combined with THE PENAL CODE (1977). ar. 37.

"M THE CRIMINAL PROCEDURE LAW — ARRESTS, supra note 276, art, a,

M Y ourmH LAW, supra note 300, art, 10%,

4 K. art. 12,

U pd, art, 10c(2)(a). See also id,, arts. 10e(2)(b), 10d

"®THE CRIMIMAL PROCEDURE LAW — ARRESTS, supra note 276, art. 29,

" youTH LAW, swpra note 300, arts. 104z)

WL arnt 16,

W pd | art. 14, This authority has been delegated fo the Government's Attomey and her'lis deputies, The
Lagal Advisor to the Goverinnent, frsfrreiions on the Duration o the Provecution s Proceadings Uil
FPressing Charges {Angnst 20100 (Hebraw), averiibie ar
hitpeferwow justice. gov AUNE rdonlyres T T 51 5 TE-BET4-4319-B 1D A-

BT7338B 4B 22304041 202 doc. For anodler relevant restriction on bringing oinors to trsal see i, ait,
15
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youth court may order the minor’s placement under a probation officer’s supervision, and the
officer wonld periodically submit reports to the court.""" The court can further erder that the minor
be placed in a protection centre, uswally subject to the minor’s consent and to his or her receiving

legal representation. '™

2. THE ISRAELI MILITARY LAW APPLICABLE TO PALESTINIAN CHILDREN

Ia). Senrencing

Military courts are not awthorised to sentence to death defendants whose age at the time of the

offences is under 18 years of age,'"™

When fining a defendant younger than 18 years, the mulitary court can mandate the

defendant’s parents or guardian — after hearing their opinion on the matter''™ — to either pay the

fine'"" or provide bond that the defendant would not offend again. If such a bond is indeed
provided and the defendant eventually reoffends. the court may either tum the bond to a fine or
impose 3 sentence of up to six months,"""

2(b). Outside the courtroom (arvest, interrogation, defention, and imprisonment}

Military commanders are authorised to order Palestinians whose 12-17-year-old child has been
arrested on suspicion of breaking the law to deposit a bond. in order o prevent their child from

M2 yiourmH LAW. supra note 300, art. 20,

Y g, arts, 20n-20¢.

M ORDER 1651, supra note 74, art. 165(b). Until 2007, the military conns deduced from the military
lemslation another restmction: Palestinans under the age of 18 vears conld not be sentenced to more
than 10 years b prison for any aftempred crime. However, pursuant to the military coint judges”
criticism of this restriction as being too kenient, 1t was recently removed from the mihtary legislation,
il art, 204, See alvo, eg., MilC 12802 sepra oote 447 BOIC 30004, supre note 455 BIC 2891706,
s Teote 443; M 155307, sipea note 247 (Indge Bemischon's concuming epimaen). It should be
noded that the Israeli military conits have rarely sentenced (adulf) Palestiinians to death, and wome of
these death sentences has been carried out. Ofer Ben Havam, Deail Penaline i e Buding of e Militay
Courts in ferael and o the Adwinisteren Territeries, 10 MISHPAT VE-Tsava [Law & MILITARY] 35
(1988 (Hebrew)): Boaz SBanjero, Deail Peralty i Gereral mnd Pavvicadarly Deatl Penaltv in Tervoriss
Acts, 2 ALEITMISHPAT [ON Law] 127, 184=-187 {2002 {Hebrew),

U5 ORDER 1651, sipra note 74, art. 178,

M pd art, 176, If the fine is not paid, it will be converted into a prison sentence which the parsut or
gnardian might be ordered to carry ont. ol For statistical information of the fures the malitary cousts
imposed m 20052010 on Falestinian momors who were coovicied of stone throwmg see B TSELEM,
Supin dete 96, at 22,

M7 ORDER 1651, sipre note 74, ant. 177, The wording of this article is unelear in relation to whether it is the
defendant or the grarantor on whom this sentence can be imposed,
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reoffending. '™ Not depositing the bond conld lead to the parent™s imprisonment for a year. If a
bond is deposited and the child commits another offence, a military court can order his or her
parents to pay the bond as a fine.""™ Originally, the military enacted these provisions during the first
Intifada,”™ in an attempt to eradicate the then-widespread phenomenon of stone throwing by youmg
Palestinian children.''! At the time, these provisions applied to parents of children under the age of
criminal responsibility (i.c.. under 12 years of age)."'™ An appeal against this order was quickly
made to the Israch High Court of Justice, which rejected it and stipulated, among other things. that
the order actually protected Palestinian children by holding their parents acconmtable mstead of

punishing the children themselves "'

With regard to charges, the military legislanon requires indiciments against minars o
mention their date of birth, when possible,''* If two years or more have passed since the offences
were committed and the offender was a minor at the time of commutting these offences, the military

prosecution’s approval is required to press charges.''™

"3 1 have found no information on the frequency in which this measare is msed,

¥ ORDER 1651, siupre note T4, art. 181

"2 O the first Intifada see supre note 27,

L ORDER 1235, supra note 482, For Israeli accounts of the purpose of this order see STRASHNOV, supra

nofe 76, at 32-34; MIC 17391 Hebesh v The Mifiney Proseceior [1991] (Racsalah Mil Ci), f

MILITARY ATTORMEY GEMERAL'S OFFICE, SELECTED BEULIMGS OF THE MILITARY C0URTS IN THE

ADMINISTERED TERRITORIES — WOL. 7, at 271, 275-276 (1993); HCJ S91/8E Tofa v the Mintster of

Defence [1991] (Sup, CL), arts. 1, 17, 20,

Accordingly, in this context the term “mined” witially denoted defendants wsder 12 years, s was Eater

changed to denote defendants aged 12-17.

N3 HCT $91/8R, spwa note 1121,

UM ORDER 1651, swpra note 74, art. 145

N g art. 144 (amended in 2011 by ORDER 1676, supra note 346, arts 5. 7). In a munber of specific
affences — such as inpersonating & poblic servant or msulting a person — the pemod for requiring the
prossciution s approval is a year rather than two years. &7

11
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APPENDIX 4

THE PERTINENT INTEENATIONAL LAW: SOURCES AND APPLICATION

Lawyers, HROs, Isracli State authonties and others have deployed or referred to mtemational law to
legitimise, or contest, Israel’s use of force and the Isracli governance of the OPT."™ Even Isracli
military courts have made occasional references to intemational law. "™’

The domestic Isracli law applicable to Istacli chuld offenders is generally considered to be
in line with intemational child’s rights legslation — all the more so since its extensive revision
2008,""** which implemented many of the recommendations of an expert commission which the
Isracli government had appointed to review the statutory law”s conformity to the DN Comvention on
the Rights of the Child (hereingfter: CRC).M™ In addition, Israel’s ratification of the CRC seems to
have been one of the major developments mereasing (non-military) Israeli courts” incorporation of
“children’s rights~,""*

Omn the other hand, Isracli mulitary law — which as explamed abowve grants Palestimian child
suspects and defendants significantly less protections and entiflements than those given to their
Isracli peers — has been repeatedly criticised by NGOs'! and inter-governmental bodies, ™ as well

as by some scholars' for contravening international law, and particularly international child’s
rights law.

Surveying the broad body of pertinent international law far exceeds the present space
restrictions. Unlike the relevant Israeli law, this body of international law has been the subject of
methodical scholarship — to which references are made thronghount this appendin. Furthermore,
since it is Israeli law on which this study concentrates, and considering the socio-legal rather than
rights-based approach of this project, this appendix does not aim 10 assess the extent to which
Istaeli law or practices meet international legal standards. '

¥ Guy Davidov and Amnon Reichman, Profonged Armed Conflict and Diminished Deference fo the
Milirary: Lessons from Forael, 33 LAW & SOCTAL INQUIRY 919, 926-027, 929 (2010) HANAR supva mwide
Z1, at 248, Om the legalistc character of the Ismeh occupation in general see sipro notes 21-23 and
acconpanying text.

Fofrn nodfes 1158-1162 and accompanyimg text, See alse Hadar, supra note 76, at 178-179,

Snpra notes 300-301 and accomgraimying st

"3 bforag 2010, sipra note 100, at 69, The report of the sub-commirtee on minors in the criminal procedure
i= available (in Hebrew) at hitps/wwra jestics, gov llNErdonlres' CADS 3B4C- ABSDO-LAEDD-BOAE-
JOFEACAIFRa 3 WVDOCHPLILY padf.

Morag 2006, supra note 1040, As Morag notes elsewhere, her analvsis does not imclsds the Istacli yoath
courts. sinee thedr records ae inaccessible. Mogag 2000, supee note 100, ar 74,

Spe, eg., B'TSELEM. supra mate 86, at 6-8; DCT — PALESTINE. supen note 250, at §=8; N0 LEGAL
FRONTIERS, sipa tsote 26, at 15-16; YESH DHM, supra node 26, af 154-155.

See, g, UM COMMITTEE Of THE BIGHTS OF THE CHILD, sigra pote 159,

Cavanaugly, supra note 67 Weill, supra note 26,

There iz an abundance of relevant right-based lieranme. See, o g.. INTERNATIONAL LAW AND THE
ISRAELI-PALESTINIAN CONFLICT: A RIGHT:BASED APPROACH TO MMIMDLE EAST PEACE (Susan M,

1un
1173

113
1151
1132

1153
1154
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For these reasons, this appendix will not discuss some sources of international law''

which, notwithstanding their potential relevance to the sitmaton at hand, are not wsnally refermred to
by HROs or Israeli authorities in this context."™ Instead, the main sources of intermnational law to
which HROs and Isracli authonties often refer in this context will be mentioned, Then. we will
proceed to discussing questions surroundmg Isracl’s application of these sources m the OPT.

1. RELEVANT S0OURCES

The relevant sources of international law can crudely (and somewhat artificially) be grouped into
three caregories: the first is international children’s rights law, under which the most prominent
treaty is the CRC," and alongside it are numerous relevant UN resolutions and declarations,
mcluding some focusing on the treatment of young offenders."™®

A second category is the law of belligerent occupation. in which the most central treaty 15
arguably the Fourth Geneva Corrvention of 1949, which grants various protections to the civilian

Akram et al eds., Foutledge, Abmgdon and Mew York, 2011); KRETZMER, supre nofe 33; THE
PALESTINE (QUESTION IN INTERMATIONAL LAW (Wictor Kartan ed.. British Institute of Interational and
Comparative Law, London, 2008]

"33 For discussion of some of these additional sourees see BUCK ET. AL.. supro note 100, at 23, 89-00, 289-
290, 2192, 295, 299-301; Clark, supra note %8, at 311, 312-313, 317-318; Carobyn Hamilton, Chifid
Profecion fn Cowigler Ewevgencies, 1 PROTECTION OF CHILDREN HRMG ARMED POLITICAL
CONFLICT: A MULTIDISCIPLINARY PERSPECTIVE 269, 269, 273-275 (Charles W. Greenbaum et al. eds.,
Hart, Cocfiord, 20067 KUPER, supea note 100, at 8 20,23, 25 2731, 40-45, 49 51-55, 60, T2, 108-109,
125, 130, 134, 141-142, 147-148, 155-156, 177-173; 182, 191-192, 196-200, 202-206, 210, 212-214,
118, 236-237.

¥ Nevertheless, the sources which will be discussed m this appendix do mention what lowyers generally
consider the main legal framework for protecting juvenies during armed conflict. See. o g . Jaimsos,
sypra note 1066, at 145-151,

N5 CRC, supro note 431, Literature on the CRC is abundant — see, e g BUCK ET. AL, sipre note 101, a1 88-
164; REVISITING CHILDRENS BIGHTS, sapre note 101, For dizcussion of the CRC in relafion fo armed
conflicts see BUCK ET. AL, supwa nofe 101, at 202-200: Clask, supea oote 98, at 313-318; Hamltoo,
supranote 1135, at 272-274 (Bock t, al. and Hamulion also discuss the Optrawal Provocad fo the CRC on
thee Sevodvernment of Clilldrer in Arsved CongTics, which came into force on Febrary 12, 2002, KURER.
srpra note 101, at 44=51,

13 UNITED NATIONS GENERAL ASSEMELY RESOLUTION 40/33: STANDARD MINIMUM RULES FOR THE

ADMINISTRATION OF JUVENILE JUSTHE (adopted: November 29 1985)  avoilehle  af

Ittpeeanarard obichr orgenglish law pdEbegjingrules, pd £ U BULES FOR THE PROTECTION OF JUVENILES

DEPRIVED OF THEIR LIBERTY, supea mote 4310 UNITED NATIONS GEMNERAL ASSEMBLY EESOLUTION

45/112: GUIDELINES FOR. THE PREVENTION OF JUVENILE DELINQUENCY (adopted: December 14, 1950),

averilable af litpowarar 2 ohely ong'english lawjuvenile litn, See alvo Clark. sigeo note 98 at 315-317;

KUPER, supra note 100, at 51-52,

FOURTH GENEVA CONVENTION RELATIVE TO THE PROTECTIHON OF CIVILIAN PERSONS: IN TDME OF WAR

(12.8.1949), avaiinhle ar

112

Iattpefwnarar_tere. org/ihlna 38 Sec0B 20500 Taed | Z36T 3000303646 T304 82dE6 146808 1 2504 Le0Ddaade

5, For diseussion of the convention (and its two optional protocols from 1977) in relation to children see
BUCK ET. AL, siprer note 101, at 286280 Hamilton, supra note 1135, at 270-272; KUPER. sipre note
101, at 61-68, T1, T3, 77-97, 111, 1536-158. Tsrael is a pacty to the Foarth Gemesa Comveniion, but oot to
its two additional protocals,
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population in a war zone. Also of significance are the Hague Regulations of 1907, which among

other things define the occupying power's responsibilities. ™!

The last category is international treaty law not exclusively concerning children and/or
armed conflict. The fternarional Covenant on Civil and Polirical Rights'™ and the Convention
against Torure'"™ are the two “general” treaties which appear to be most often cited in relation to

children n the OPT

These three categories are in fact interconnected. Thus, among other things, the CRC
requiTes its state parties to respect the applicable miles of mternational hmanitanan law which are
of relevance to children. "™ mversely, the Geneva Convention and its optional protocols award
special protections to children in armed conflicts "™ Additionally. the Covenans an Civil and
Politieal Rights deals, among other things, wath children’s rights and mterests in conrt proceedings
and elsewhere, '™

As noted above, rather than elaborating on the provisions of these sonrces of fernational
law, we will now discuss how Israch state authonties have used this legal framework in relation to
the OPT.

2. APPLICATION

Israc] has ratified all the human nghts treatics mentioned above — the CRC (and its Oprional
Protocol on Children in Armed Conflicrs™™), the International Covenant on Civil and Political
Rights, and the Convention against Tormwe™™ — and it is also parnty to the Fourth Geneva

N9 COMVENTION (TV) RESPECTING THE LAWS AND CUSTOMS OF WAR ON LAND {signed: October 18, 190T),
mvailinble o httpelaarerdore org/ihl nsEFULL/195, For discussion see KUPER. svpre note 101, at 60,

141 For information on the relevant enstomsary intemational humanitarian law, ielnding Rules 87, 90, 100,
and 135 of the Hogwe Reguintions, see. &8, JEAN-MARIE HENCEAERTS AND LOUISE DOsWALD-BECE,
CUSTOMARY INTERMATIONAL HUBANTTARIAN LAW (ICRC and Cambridge Uhnivessiny Press. Candbridge
and Wew York, 2003),

N INTERMATIONAL COVENANT 08 CIVIL AND POLITICAL RIGHTS {adopted: Decemsber 16, 1966; entered imnto
foree: March 23, 1976), available af hitpfareror2 ohchr.org'english lwcepr him

NS CONVENTION AGAINST TORTURE AND OTHER CRUEL, INHUMAN OR DEGRADING TREATMENT OR
PUMISHMENT (adopied: December 10, 1984: ewtered into force: June 26, 1987L avallable af
hittpstwarw 2 ohchrorg/english laes cat, htm.

N4 CRE, sapra note 431, art. 38(1). For discussion see BUCK ET. AL, sipra note 101, at 202-204; KUPER,

sipra note 101, at 98-107; Veerman and Gross. sypra note 147, ot 324-325,

Swpra note 1139,

INTERMATIONAL COVENANT ON CIVIL AND POLITIC AL RIGHTS, supea note 1142, arts. 14, 18, 2324, For

discussion of these articles of the Covenant see KUPER, sapee note 100, ar 20, 27-29, F50-152. 198, 206,

08, 214, 238, In comparison, the Canvenfon agoinst Tortire (also meotioned above) makes no

reference specifically to clhildren.

O thas protocal see sigea note 1137,

"8 pen-Naftali and Shany, spra note 155, at 25-26,

1145
1135

na
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Comvention.""™ Accordingly, Isracl has submitted reports to the relevant treaty monitoring bodies of
“1': mlllm

However, the position of Tsraeli governments'™' (on the basis of arpuments exceeding the
scope of this appendix'***) has been that these treaties do not apply to the OPT. " This position has
been rejected by the UN treaty monitonng bodies,' ™ and it has been highly criticised by vanous

scholars. '

In particular, while considering the Geneva Convention imapplicable to the OPT de jure,
Isracli govermments have declared that they would de facte act in the OPT m accordance with the
humanitarian principles of the Convention. as much as possible "™ Furthermore Isracli milisary
officials have described the Geneva Comventian a5 a basis for Istael's establishment and operation
of its military court system, '™

"% However, lsrael is not party to the two 1977 ddditional Protocols of the convention. On these protocols

see spra note 1139, On Israel’s reservations to the treaties to which it 15 a party see Geneva Acadenry of

Infesisatiodal Humanitarian Law and Humadn Baghes — Bale of Law i Asosed Conflicts Propect. Torael —

Internationn! freaty adherence (last visited: August 5, 2011) gvailable o hittpe'wareadh-

genevachRULAC infernatioial_treaties plyp?id_state=113.

See, g, COMMITTEE AGAINST TORTURE, supre node 492,

1 The lsraeli Supreme Court las taken a somewhat more nuanced position, bt for methodological and
practical rensons I concentrate on the pestion expressed by the Tsragli govermments. For a similar
approach see Ben-Maftali and Shauy, sapee note 155, at 24,

"2 On these arguments see Ben-Naftali, Gross and Michasli, swpre note 21, at 567-570; Ben-Naftali and
Shawy, supronote 153, ar 26-40, Benvenisti, sapre pote 1535 at 27 note 17, 34-35; Colueny, supre sote 34,
ot 3640, 45-7%; Shamgar, srpra note 158,

5 In fact, when the Israeli amyy first entered the Wesr Bank. it publizhed an ordinance decreeing that its
court system would comply with the Gareva Comvendion, but this ordinance was soon rescinded,
ERETTMER supre node 83 at 27, 32-33; ZERTAL AND ELDAR. supeer note 23, af 333-334, Fasly Lagaeli
military court mlings similardy considered the Geneva Convention applicable to the OFT., See, 2.2, MIlC
13106, sipra wote 449, It should be noted teat sccoading to Tsrael law (like otleer conmson systems of
law), ratification of infernational freaties by the govermment 15 not snfficient o make them oo lw of the
Land. and they st be nnplemented tlhooueh specific legislation o become effective domestically.
Bemvenistl, sipra note 155, at 26; Eval Benvenist, The fffvence af Tnfermational S Rights L on
thee Lireralt Lega! Svstem: Precend omd Futave, 25 [5RAEL LaW BEVIEW 136, 1358-141 (1994} Veemman
and Gross, supre note 147, at 295-299

1 Ben-Naftali and Shany. supra note 153, at 18-21, Recent examples ane COMMITTEE AGAINST TORTURE,
supra note 492, at paca, 11 USN COMMITTEE 03 THE FIGHTS OF THE CHILD. suprg nofe 139, at para. 4,

U5 See. eg. Ben-Naftali, Gross and Michaeli, supra note 21, at 567; Ben-Naftali and Shany, suprs note 155,

at 40-58: HAIPAR suprm note 21, at $3-36: luseis, s obe 70, at 65, 92-101; KRETIMER. suprn note

83, af 31-35; Roberts, supra note 155, at 62-66; ZERTAL AND ELDAR, swpra note 23, at 3136-318,

Supre ote 1132, Sea alve STRASHNOV. tupra note T, at 37-38. For HCT miluags redterating the position

see, 8@, HOT S91/EE, snpra note 1121, at 33; HCT 1661/05, sypra note 873, art. 4. Israel’s posthion n

telation to the Hapie Remoriors has been different: the HCJ has affomed their spplicabality and

enforceabality to the OFT. and Istneli governments havve not rejected this posifion, Tmseis, supre note 70,

at ¥ KRETZMER. siwpra note B3, at 34-40.

W Gee eg. Benichou, supro note 26, at 295 STRASHNOV. supva note 76, at 37, See alse Hadar, supea note
Th, at 173175,

115
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References to provisions of intermational humanitanan law specifically applicable to
Palestinian children, accompanied by clarifications that the military is not bound by these

115k

provisions, can be found in rulings of the Israeli military conrts'™* and courts-martial, "'

In & somewhat similar manner, Isracl’s formal position (mentioned above) that the CRC
does not apply to the OPT has not prevented Isracli military conrts from refemng to this treaty
{albeit rarely and sporadically). One can thus find references i military court rulings to the
prohibition of the CRC on sentencing minors to life,'"™ a reference to the CRC’s influence on the
2008 revision of the domestic youth legislation,"™® and even a remark that “the spirit of the
Convention [...] require[s] [... giving] subsrantial weight to the age of the minor at the time the

offense was committed. and ar the tme of seuteuq:iug.""ﬂ

Tsracli rthetoric and practice with regard to mtemational law in this context demonstrated the
legalistic nature of the Istacli occupation — as discussed in Chapter 1'%

S gee ez, MIlC (nnnnmbered) The Military Prosecutor v, Salem [2003] (Tudea Mil, ©t ) MilC 4156701
e Military Provecuvor v Abw Isf-Shadale [2003] (Beir-El Mil, Co); MIlC 1707 Meshilvrame v, The
Milivary Prosecutor [2006] (Ml Cr. App.): MR 333507 Dar-Halif v. The Militoy Prosecution [2008]
(Mil, Tt App.) See plse DRORI swpra note 155, at 171 (the aothor served m the Israch Military
Prosecution at the time of publishing this book}.

Crimd 40004 The Military Prosecitor v. Caplain £, [2005] (Souwth Dastrict Court-Martal) {concermng
an lsraeli soldier who killed a Palestiniad ¢hild).

BT 12802, supra note 447 {clarifying that this reference 12 mads “aithout going into the question of
the applicabality™ of the CRAC); MElC 346703, supra wsote 715

MIIC 291 209, supr novte 502, Om the 2008 revision see s text aboree notes 300301,

M2 flC 494108 The Military Prosecutor v. KD, [2004] (Judea Mil. Ct). Cited in B* TSELEM, suprg note
05, at 25,

Supre nofes 21-23 and accompanying fext,

n=
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AFPENDIX §

MAP OF ISRAEL/PALESTINE! '™

Map of interrogation centres and prisons in Israel and the Occupied
Palestinian Territory

Military Courts

[A] Ofer Military Court
[B] Salem Military Court

|
|
|

Salem

Al Jalame [Israel)

Huwwara ;
Ma‘ale Adumim (police station
Etzion

Kiryat Arba (paolice station)
Al Mascobiyya (Jerusalem)

AR

Prizsons

1. Ofer
9, Telmond Compound (lsrael)’
10. Magidda (Israsl)

11. Ketziot (Israsl)
12, Damoun [lsrael)

Hospitals

13. Ramie Prison Hospital
14, Hadasa Ein Karem Hospital

18 B eproduced from DCT — PALESTINE, s note 32, at 12,
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MIIC 355003 Abivar v. The Military Prosecuror [2004] (Mil. Ct. App.).
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MilC 2274/05 The Military Prosecutor v. Abda [2005] (Mil. Ct. App.).
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MIIC 361707 Daraf v. The Military Prosecution [2007] (Mil. Ct. App.).
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o MilC 1334/09 Dib v. The Military Prasecution [2009] (Mil. CL App.).
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o MIlC 2919/09 The Military Prosecutor v. Abw Ralma [2009] (Mil. Ct. App.).
o MIlC 323909 The Military Prosecution v. Salameh [2009] (Samaria Mil. Cr).
o MIlC 3291/09 The Military Prosecution v, Joln Doe [2010] (Samaria Mil. Ct.).
o MilC 3921109 The Military Prosecution v. Kashak [2009] (Samana Mil. Ct.).
o MIIC 477009 The Military Prosecution v, Sgfadi [2009] (Samana Mil, Ct.).

o MIlC 136711 The Military Prosecution v, Avvoud [20012] (Judea Mil, Youth Ct.).

f.fe). Conrt-Martial rulings

o MiIlC 3301 Nujidat v. The Military Prosecutor [2001 ] (Appeals Ct.-Martial)

o MIlC 12801 The Military Prosecusor v. Gal [2002] (Ground Forces Dist. Cr.-Martial).
o MIIC 134/02 The Militory Prosecutor v. Dingd [2002) (Ground Forces Dist. Ct.-Martial)
o MIC 240002 The Militory Prosecutor v, Saban [2002] (Central Dist. Ct.-Martial).

o MIlC 272/02 The Military Prosecutor v. Cohen [2002] (Central Dist. Cr.-Martial).

o MIlC 291/02 The Militory Prosecutor v, Uzeri [2002) (Central Dist. Ct.-Martial).
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o MIIC 12803 The Militwy Prosecusor v, Lieberman [2003] (App. Ct.-Martial) (jomt mling
concerning both appellees).

o MilC 14603 The Militory Prosecutor v. Rozwer [2003] (App. Ct.-Martial),

o MIlC 222003 The Military Prozecutor v. Lieberman [2003] (Centre Dist. Cr-Martial).

o MIlC 222a/03 The Military Prosecutor v. Rozwer [2003) (Centre Dist, Ct.-Martial).

o MIIC 32903 The Mility Prosecutor v. Rami [2003] (Ground Forces Dist. Cr.-Martial).
s MilC 84/04 The Military Prasecutor v. Elbaz [2005] (Appeals Ct.-Martial).

o MIIC 145/08 The Militory Prosecusor v, Shneor [2008] { Appeals Ct.-Martial),

T, TRANSCRIPTS OF ISRAELI PARLIAMENTARY COMMITTEE MEETINGS

¢ THE CHILD'S RIGHTS COMMITTEE — 16TH KNESSET. TRANSCRIPT MO, 88 (November 2,
2004) (Hebrew). available ar htp:/fwww knesset. gov il'protocols/datahtmliveled 20041 1-
02 himl.

s THE CHILD's RIGHTS COMMITTEE — THE 16TH KNESSET. TRANSCRIPT NO. 135 (July 26.
2005) (Hebrew), mvailable ar http:/f'www knesset, gov il/protocols/datahtml yveled 200507-
26.himl.

¢ THE CHILD'S RIGHTS COMMITTEE — THE 16TH KNESSET, TRANSCRIFT NO, 142 (November
8, 2005) (Hebrew), mvailable ar http:feanw kmesset, gov. il/protocols! datarif yeled/ 2005-11-
g1t

e THE CHILDS RIGHTS COMMITTEE — THE 17TH KNESSET, TRANSCRIPT Nov, 11 {October 17,
2006) (Hebrew), available ar hitpe/fwww knesset. gov il'protocols/data i veled 2006-10-
17t

¢ THE CHILD'S BIGHTS COMMITTEE — THE 17TH KNESSET. TRANSCRIPT No. 25 (MMarch 13,
2007) (Hebrew).

% THE CHILD's RIGHTS COMMITTEE — THE 1 7TH KWESSET, TRANSCRIFT No. 32 (June 12,
2007 (Hebiew).

¢ THE CHILD's BIGHTS COMMITTEE — THE 18TH KNESSET, TRANSCRIPT NO. 6 (Tune 23,
2009) (Hebrew), available ar hitp:/fwww knesset. gov il'protocols/data‘riff veled 20009-06-
23xtf

# THE CHILD's RIGHTS COMMITTEE — THE 18TH KNESSET, TRANSCRIFT No. 23 (November
17. 2009) (Hebrew ), available ar http/www knesset. gov.il/protocols/data it yeled/ 2009-
11-17.mf.

« THE CONSTITUTION, LaW, AND STATUTE COMMITTEE — 16TH KNESSET, TRANSCRIPT NG
360 (December 26, 2004) (Hebrew).

¢  THE CONSTITUTION, LAW, AND STATUTE COMMITTEE — 16TH KNESSET, TRANSCRIPT MO
366 (December 27, 20045 (Hebrew.

o THE COMSTITUTION, LAW. AND STATUTE COMMITTEE — 16TH KNESSET, TRANSCRIPT NO.
367 (December 28, 2004) (Hebrew.

o  THE CoMSTITUTION, LAW, AND STATUTE COMMITTEE — 16TH KENESSET, TRANSCRIPT NO.
404 (Febrmary 7, 2005) (Hebrew).

¢ THE ComsTrTumion, Law, axD STATUTE CorsITTEE — 16TH KNESSET, TRANSCRIPT Mo
499 (Tune & 2005) (Hebrew).
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#  THE CONSTITUTION, LAW, AND STATUTE COMBITTEE — 16TH KNESSET. TRANSCRIPT NG
565 CAugust 7, 2005) (Hebrew).

# THE COMSTITUTION, LAW, AND STATUTE COMMITTEE — 16TH KMESSET, TRANSCRIPT MO
579 (August 28, 2005) (Hebrew).

¢ THE CONSTITUTION, LAW, AND STATUTE COMMITTEE — 16TH KNESSET, TRANSCRIPT NO,
648 (December 21, 2005) (Hebrew), availaile ar
htpe/fwww kmesser govil/protocols/data i lnka2005-12-21 nf.

o THE COMSTITUTION, LAW,. AND STATUTE COMMITTEE — 1 7TH KNESSET, TRANSCRIPT MNO.
32 (June 12, 2007 (Hebrew). availalie at
http:fwarw kmesset. govil/protocols/datahtmlyeled 2007 -06-12 html..

+ THE ComsTrTuTIoN, Law, AND STATUTE COMMITTEE — 1 8TH ENESSET, TRANSCRIPT Mo
143 (January 19, 2010) (Hebrew).

# THE SUBSIHMARY COMMITTEE ON THE STATE COMPTROLLER 'S REPORT ON THE
DISENGAGEMENT — THE 17TH KNESSET. TRANSCRIPT NoO. 3 (July 4. 2006) (Hebrew).
mvarilable af hitp:/fwww knesset govil‘protocols/'data/rfhikoret 2006-07-04 11

T INTERMATIOMNAL LAW SOURCES

s AFRICAN CHARTER ON THE RIGHTS AND WELFARE OF THE CHILD (adopted 1990; entered
mto force 1999),

»  CONVENTION AGAINST TORTURE AND OTHER CRUEL, INHUMAN OF DEGRADING
TREATMENT OR PUNISHMENT (adopted: December 10, 1984: entered into force: June 26.
1987), available ar http:arww2 ohchr org/english/aw/cat. i,

s ConNvENTION (IV) RESPECTING THE LAWs aND CUSTOMS OF WAR ON LAND (signed:
October 18, 1907), mvailable ar http2www.icre.org'thlnsfFULL/195,

+ CONVENTION ON THE RIGHTS OF THE CHILD (adopted 1989 entered into force 1990).

o  FourTH GEMEVA CONVENTION RELATIVE TO THE PROTECTION OF CIVILIAN PERSONS IN
Tive oF War (1281949, available af

http:/www.icre.org/ihl.nsf 38 5ec0B2b509e T6c4 1 256 T3M003e6364/67 564824861 46898 125
&4 1ed04an3cs.

e INTERNATIOWAL COVENANT 0N CIVIL AND POLITICAL RIGHTS (adopted: December 16,
1966 entered into force: March 23, 1976). available at
htp:/fwww2 .ohche orgenglish/law/ copr. .

# LEGAL CONSEQUENCES OF THE CONSTRUCTION OF A WALL IN THE OCCUPIED PALESTINIAN
TERRITORIES, ADVISORY OPINION (INT'L CT. JUSTICE, JULY 9, 2004}, 43 TLA 1009 [2004].

#  UniTED NATIONS GENERAL ASSEMBLY RESOLUTION 40/33: STANDARD Muivus RULES
FOR THE ADMINISTRATION OF JUVENILE JUSTICE (adopted: November 29 1985), availabie
at hitp:/waww2. ohchr.org/enghsh/law/pdfbeijingrules.pdf.

#  UNITED NATIONS GENERAL ASSEMBLY RESOLUTION 45/1 12 GUIDELINES FOR THE
PREVENTION OF JUVENILE DELINQUENRCY (adopted: December 14, 1990), available ar
htpewrww 2 ohehr orgenglish/law/ juvenile hiim.

¢  UNITED NATIONS GENERAL ASSEMBLY RESOLUTION 457113 RULES FOR THE PROTECTION
OF JUVENILES DEPRIVED OF THEIR LIBERTY (adopted: December 14 1990) available at
http:/fwww, un,org/documents/ga/tes/45/a4 511 13, him.
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&, PUBLICATIONS AND OTHER DOCTUMENTS OF ISRAELL STATE AUTHORITIES

ia) Israeli milivary bodies:
o The legal advisor to the IDF, The Establishment of o Military Juovenile Conrt in

Judea and Samaria (Angnst 26, 2009). avaiiabie at hip:dwww law idC il 163-3161-
he/patzar aspx?pos=1 (Hebrew).

o The Military Attorney General, Comygletion of The Order Concerning Security
Provisions {Integrated Fersion) (November 19, 2009) (Hebrew )., avaifable af
http:www law. 1df 11/1 63-3820-he/Patzar aspx Tpos=4.

@ THE MILITARY PROSECUTION, ANNUAL ACTIVITY EEPORT — 2009 (2010)
(Hebrew), aviailable ar himp:/ forww Taw idf.il'sip_storage/FILESAVT 50 pdf,

o THE MILITARY PROSECUTION, ANNUAL ACTIVITY REPORT — 2010 (2011)
(Hebrew), avirilafle ar hitp:/woww. mag.idf.il'sip_storage/ FILES/7/967. pdf.

o Phone conversation with Ran Cohen, Head of the Security and Criminal Law
Department, office of the Legal Advisor to the Judea and Samaria area [i.e. the
West Bank), the Isracli Defence Forces (Movember 29, 2009,

2 The Spokesperson of the Istacl Defence Forces, Response fo the Fesh Din report
Draft: “Backyard Proceedings ™ 9 (November 12, 2007) (Hebrew), available ar
http:www, yesh-din, org/site/ images BPIDFResHeb, pdf.

—-, Amendment ta the Military Law: The Age of Minority in Judea and
Samaria Has Been Roised from 16 to {8, THE ISRAEL DEFENCE FORCES

WERSITE (October 4, 20011} (last visited: Febmuary 18, 2012) (Hebrew),
available at hotpwana idfil1133-13408-he/Dover aspy.

o Tamir Yaniv and Damel Yom-Tov, A Miliray Fouth Court Has Been Estabiished,
ANNOUMCEMENTS OF THE OFFICE OF SPOKESPFERSON FOR THE ISRAELI DEFEMCE
Forces (November 2, 2009 (Hebrew), available af
http:doveradf il TDF News _Channelstoday 091 1/0202 html

(b Israch Police:

o Suz Ben-Bamuch, Youth Gffending: The Situation and Police Coping Ways 2
(Istach Police, 2007) (Hebrew), availabie ot
hrtpeifwww police. gov.il'mehozovagaf A HM hativatHalarovDocumenis mziot._noar
_ale.pdf,

i+ THE ISRAELI POLICE AND CENTRAL BUREAU OF STATISTICS, OFFENDING 1990.
2008 (2009 (Hebrew). available at
http:www. chs, gov. il www/statistical 'crime08h. pdf.

2 The Youth Section of the Israch Police, The Legal Prescriprions and the
Instructions Relating to Treating Minors fmvolved in Acts of Resistance to the
Disengagement Plan and in Acts of Resistance ro the Evacuation Relared to the
Disengagement Plan — Updated Fersion to the Time of Closing the Evacuared
Tervitories and of the Evacwarion Period (21,4.2005) (Helbrew)

(¢} Israeli Prison Service:

& ISRAEL PRISON SERVICE COMMISSION ORDINANCE NO. 04.05.00:; THE DEFINITION
OF SECURITY PRISONER { 200k3).

o The Israeli Prison Service, 4 Recruit's Guide (1ast visited: February 11, 2010)
(Hebrew), available ot hitp://www.ips.gov. il NE/rdonlyres FTB1AESE-C118-
AACF-98E0-BC20FC434D5 10512007 _pdf.
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»  THE OFFICE OF THE ISEAELI PRISON SERVICE'S SPOEESPERSON, SECURITY
PRISONERS INCARCERATED IN THE [SRAFLI PRISON SERVICE (2007} (Hebrew),
available at hitp-/www.ips. gov ilNR/rdonlyres B696DAG3-1D78-441 T-ABCC-
ODE64BAET1DS/Obitchonim_heb 2007 pdf

o THE OFFICE OF THE [SRAEL] PRISON SEEVICE 'S SPOKESPERSOM, ANNUAL REMORT —
2008 (2009) (Hebrew). available at
http:www.ips, gov iNE/rdonbyres 5 1 EGC TOD-2 38 D-40D 7-8D1 0-
CES68CEF0ASY/WReport 2008 Ips.pdf.

o THE OFFICE OF THE ISRAELI PRISON SERVICE'S SPOKESPERSON, THE ISRAELI
PRISON SERVICE — AN IDENTITY CARD (2008) (Hebrew), availlable ar
huttp:fwww.ips. gov. ilNR/rdonlyres 26908 766-4 1 6D-4F AB-89C0-

1 SE4008EDC 10/0/Shabas_Id_Heb 08 pdf

o Romi Shaked, Security Prisoners in Isvaeli Prisons, 23 SEEING SHABAS — THE
JOURNAL OF THE IPS 26 (2008) (Hebrew), ovedlable ar
horrpe e ips. gov ALNE rdoalyres 094 75 56F -F6D6-49C9-BETS-
ACETITFREAIB/ OV Asinim_bithony 2326, pdf.

2 The Israchi Prison Service, The Recruimment Process ro the IPS (Febrary 9, 2010)
(Hebrew), available at hitp:/fwww. ips.gov.il'Shabas PIRSUMIM/Shabas-
Guide/ JOIN+SHABAS 09, hitm.

(d) The Israeli Central Bureau of Statistics, Selected Data for International Child Day (2008)
(Hebrew), mvailable ar
httpedfwww 1 .chs, gov il readermewhodaothodaa_templare, html Thodaa=200811235,

(e} THE PUBLIC DEFENDER S OFFICE, THE CONIMTIONS OF DETENTION AND IMPRISONMENT IN
POLICE AND PRISON FACILITIES I¥ THE YEAR 2008 (2009) (Hebrew), mvailable ar
http:/fwrww justice, gov, iVNR rdonlyres 8CAC2F1 C-3F34-4E1C-9F 1 E-

S30AEDSSTAAF/ 15102/ DohKliaa2008. pdf.

----- wee, DETENTION AND IMPRISONMENT CONDITIONS IN THE FACILITIES OF THE
PRISON SERVICE AND ISRAELI POLICE (201 1) (Hebrew), availoble ar

burtpe dwewrw justice. gov iV INR rdonlyres 87 T63C09-FBC346A6-A885-
B355TCB25C3EN/Doch20092010.pdf.

if) Research and Information Centre of the Knesset, The Governmental Treatment of the
Children of those Evicted from Cush Katif — a Follow-up Report (2009) (Hebrew),
rvailoble ar htp-fwrwnw kmesset gov il mmmy'data'pdfim02 257 pdf.

(&) The Legal Advisor to the Government, fnstrictions an the Duration af the Prosecution 's
Proceedings Unnll Pressing Chorges {August 2010) (Hebrew), available ar
http:/www justice, gov. il NR/rdonlyres D751 5786-BET4-4319-B1DA-
87338B14B41 9 22300/41 202 doc.

ih) Coordimation of Government Activities in the Termitonies. Hisrory (last visited: August 14,
2011}, mvailable af hitp:farww cogatidfil’ 1 280-en'Cogat.aspx.

(i} lsraeli Justice Aunthonty. Yourh Cowres (last visited: July 12, 2011) (Hebrew), available af
http:/felyonl.court, gov.il'hebvrashut/tm_naor. him.

fj]' MEIR HOWVAY, LEGAL AND ORGANISATIONAL EEGULATION OF THE PROBATION SERVICES
I ISRAEL 14 (Tsrach Mimstry of Welfare and Social Services, Jemusalem, 2011) (Hebrew),
mvailable af
http:/fwww. molsa. goval/About/'OfficePolicy/ Documents e D 7% 24% D 7% A 1 %D 7% 93% D7
LA Rt D T e 04 20 D T VoS T Ve D T e A D T 0 A T D T Ha 00 DT 40 A A 05 20 % D e A 1 %D T
GA0 DT A4 %D TRa090 e 20 1 %0207 %6 201 1 doc-2a2 006D T4 e% T4 D T2a0 540 D 70 1 %D T 1 -
UNION. doc,
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%, OTHER

« Britsh and British-Mandate legal sources:
(a) THE CHILDREN AND YOUNG PERSONS ACT (1933)
(b} THE JUVENILE OFFENDERS URDINANCE (1937}

(c) Minures of the 605th Meeting of the Evecutive Councl] Held at the Governmient Offices,
Jerusalem, on the Sth Jomeary, 1937 — arv. 21, in GOVERNMENT OF PALESTINE —
Executive Coumcil DECIsions (1937).

o Geneva Academy of International Humanitarian Law and Human Rights — Bule of Law
Armed Conflicts Project, fsrael — Internasional treaty adherence (last visited: Augusi 5,
2011). available ar hitp:/farww . adh-
geneva. ch/RULAC intemational_treaties. phpTid_state=113,

s  The Israeli Policy Center, dbout Us (last visited: June 3, 2012), available at
hitp:/metkazmeding org/index phpionr staff’,

¢ Office for National Statistics, Censwes 2000 (20010, available at
htp/fwww _statistics. gov. ubkcensus 200 1/pop2001 funited kingdom.asp.

o  The Sconish Parlinment. SPICe Briefing: Children and the Scottish Criminal Justice System
(July 14. 2011), availabie ar hitp://dera ioe_ac b/ 10457/1/8B11-53 pdf.

o The World Bank, Data: West Bank and Gaza (1ast visited: April 24, 2001), available ar
hitp:/‘data. worldbank.org/couniry/west-bank-and-gaza.

o The World Bank, Dvta: fsrael (last visited: April 24, 2011), available at
http:/‘data. worldbank org/comntry/israel.
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