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Abstract

This work sets out to critically reconstruct humiaghts as both an ethical ideal and a
political practice. | critique conventional moraisjifications of human rights and the
related role they play in legitimating politicaltaority, arguing that the pluralism and
political content of human rights cannot be elinbéak | reconstruct the relationship
between ethics and politics through an engagemattt pragmatist and pluralist
moral theory, which | then develop into a demosiag account of human rights by
incorporating work on agonistic democracy. The Itesy view of human rights is
situated and agonistic, seeing the act of clainmagan rights as a political act that
makes demands on the social order in the namepaftacular ethical ideal. Rather
than seeing the political act of claiming rights @sdermining human rights as
universal moral principles, it becomes essentialgtobal ethics as such. The
international political aspect of rights is therapxned by looking to the drafting of
the Universal Declaration of Human Rights in higtalr context, and contrasting
human rights practice as expressed in popular Isow&ements with conventional
state-centric and legalist accounts. In the enddéfence of human rights that is
offered aims to preserve the transformative powehwman rights claims, their
democratising content, while undermining their listag tendency, in which a
singular conception of humanity provides certainrahgrinciples to legitimate
political authority.
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I ntroduction
Reconstructing Human Rights

‘Now architect, now archaeologist, now a man whueed is in the past.
Somebody is made to face the changes; somebodyltisdlast.
What do you know, still living so young?
Tomorrow is no burden; time can be overcome.’
-The Constantinegjime Can Be Overcome

I. Beginnings

Beginnings are difficult. Whether it is the firshé of a treatise or the first action
taken by a social movement, creativity requiresgenity to the world that surrounds
us, and the boldness to move beyond that startigt.plt requires us to be both
experienced and earnest. And beginnings matter.tighat is our fundamental
philosophical beliefs or the political commitmenmts carry forward, our starting point
delimits the immediate horizon of our ambition -elsihat the problems we face, the
challenges we overcome, the point in the distaneenove towards, and the manner
in which we travel are determined both by our cengnd our character. These basic
premises are as true for the academic as theypaenyone else engaged in a creative
and critical project.

In this work | seek to reconstruct human rsgisé an ethical and political ideal. The
motivation for this work comes out of dissatisfaatiwith the moral and political
thinking generally mobilised to defend human riglas well as scepticism about the
use of human rights to justify the actions of pdwleactors in world politics. This
dissatisfaction, however, does not result in a detapejection of human rights as an
ideal or a political project. Nonetheless, the diag indictment of human rights is
extensive and serious. The most basic critiquéas it repackages and reaffirms an
ethics and politics of exclusion and superidrityon this reading human rights are a
contemporary expression of a tradition of Westeariversalism that served to justify
and enable an imperial politics with moral prineff In its modern form, critics

argue, human rights imposes an essentialised cbocey humanity upon the world

! Makau W. MutuaHuman Rights: A Political and Cultural Critiqu@hiladelphia, PA: University of
Pennsylvania Press, 2002).

2 Anthony Pagden, “Human Rights, Natural Rights, Bndope’s Imperial LegacyPolitical Theory
Volume, 31, Number 2 (April 2003), 171-199.



at large® while justifying the dominance and exploitativetiass of western liberal
powers’ This is a profound and multi-dimensional critiquehich is addressed
throughout the work that follows. While | share maof the doubts and damnations
that the harshest critics of human rights expréss fundamental question | want to
answer is: what can human rights become? | am atetivto ask this question
because many of the values that underlie the huights project — particularly those
of moral equality, political participation, and $alcrecognition — are of great
importance, even as their affirmation in converdidtheories of rights is problematic,
they point to real goods that we desire and figint Further, human rights have a
central place in world politics; they are one o frimary ways that we understand
ethical relations in a global context, thereforehaman rights continue to be used by
groups and individuals struggling to improve tHaies, it is important to understand
the limits and possibilities of human rights as amplex political practice. The
question of what human rights might become requbbeth understanding what
human rights have been, in their ambiguity and estability, and what sort of

political transformations they might enable as@nstructed political ethos.

This is a speculative question and requiresesqualification. The method of
approach in this work is not the one we usually seghilosophical or social
scientific work on human rights. | do not begin lwia defence of foundational
premises; the fundamental question is not: whaharean rights? Nor do | set out to
study the existing world of human rights enforcetneand institutions; the
fundamental question is not: are human rights unsénts effective in altering the
behaviour of actors in world politics? | begin frahe premise that human rights exist
— as an ethical ideal, a set of political instdng and varied social practices. No
amount of philosophical critique will ensure theamtinued existence or result in their

disappearance. Also, no amount of empirical inquitg existing human rights can

® Critics argue that the image of human experiehaeis imposed upon humanity is essentially that of
white men. See, Catharine A. Mackinnéme Women Human? And Other International Dialogues
(Cambridge, MA: Harvard University Press, 2006)p@&e A. Ackerly,Universal Human Rights in a
World of DifferencdCambridge: Cambridge University Press, 2008); @odia Tascon and Jim Ife,
“Human Rights and Critical Whiteness: Whose HumatiifThe International Journal of Human
Rights Volume 12, Number 3 (2008), 307-327.

* Costas Douzinagjuman Rights and Empire: The Political Philosoplfiyzosmopolitanism
(Abingdon: Routledge, 2007); Tony Evans, “Interontil Human Rights Law as Power/Knowledge,”
Human Rights QuarterJyvolume 27, Number 3 (2005), 1046-1068; and Sla&ibgk, “Against
Human Rights,'New Left Review/olume 34 (July — August 2005), accessed 3 Febr2@0g,
http://www.newleftreview.org/?view=2573




reveal their value in world politics. Both convamtal endeavours are important, and
throughout | depend upon such work, but they dd@mis on the critical questions of
how we evaluate the consequences of human riglttsvéiat potential they have to
continue to influence and transform world politidghe language and method of
reconstruction | deploy are drawn from the worklohn Dewey and his view of the

purpose of ethical inquiry.

A fact known does not operate the same as a faeiroaived. When it
is known it comes into contact with the flame oEide and the cold
bath of antipathy. Knowledge of the conditions theded incapacity
may fit into some desire to maintain others in ttate while averting
it for one’s self. Or it may fall in with a charactwhich finds itself
blocked by such facts, and therefore strives tokassvledge of causes
to make a change in effects. Morality begins a$ fwint of use of
knowledge of natural law, a use varying with theivac system of
dispositions and desires. Intelligent action is aotcerned with the
bare consequences of the thing known, but with equsnces to be
brought into existence by action conditioned ori kmowledge’
Not only does a Deweyan method of reconstructiggsst that social inquiry should
not stop at facts alone, it is also an active athimmquiry into existing conditions and

the possibility of further action to change the aitions of our experience.

So, while this is a work on human rights,sitalso about how we justify human
rights, why we find them necessary, and, more bypambout how we approach
political ethics in world politics. Along with theswider issues of how we conduct
ethical inquiry, the reconstruction carried ousea key questions of political theory
regarding the nature of authority and communityiorld politics. Human rights, |
argue, are a central political and ethical ideabur contemporary world, and an
inquiry into how they function in world politics veals problematic aspects of human
rights as an ideal and their place in political gige. Reconstructing this ideal
requires addressing deeply held presumptions @heutature of moral principles and
their relationship to the legitimation of authorityworld politics. The first part of the
work is dedicated to this task. First, | critiguee tdominant approaches to global
ethics, which share a conception of morality asvigling certain and absolute

principles that, especially in the case of humahts, determine the requirements of

® John DeweyHuman Nature and Conduct: An Introduction to So&iaychologyAmherst, NY:
Prometheus Books, 2002), 299.
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legitimate political authority. Second, | examingtdominant accounts of the place
of human rights in a just political order and ¢ite their dependence upon idealised
and static notions of political community and legdte authority. The second part of
the work reconstructs these key relationships wéen ethics and politics, and the
place of the rights-holding individual and the giol community in world politics —
in alternative ethical and political terms, whicte avhat | term democratising and

which emphasise plurality and contingency in pcéitiethics.

Throughout, | use the terms global ethics\andd politics, which are chosen with
some care. The inquiry here contributes to theystdigholitics in specific ways. First,
I am concerned with the ethical dimensions of mdjtwhich is more than the attempt
to determine normative principles that should gupditical action® and includes
understanding how we make ethical judgments, tleethat ethical values and moral
principles have in politics, and how political ethiare developed. The sphere of
political ethics that | am concerned with, howevier,explicitly global’ which is
distinguished most simply as the sphere of sodf@ that involves political
relationships that exceed the conventional soghéses marked out by the domestic
state and the inter-state system. More refinedndisbns, | fear, are only possible as
the inquiry progresses, but the use of the terrbadlethics is meant to distinguish the
focus here from a personal, domestic or strictigrimational ethic.

Second, | am concerned to investigate theeptd@thical values in world politics,
or, the ways in which ethical ideals structure aurderstanding of legitimate
authority, political community and the subjectstthave rights and obligations in

world politics. | use the term world politics asweay to distinguish the more

® Daniel McDermott, “Analytical political philosopkiyin Political Theory: Methods and Approaches
eds. David Leopold and Marc Stears (Oxford: Oxfdrdversity Press, 2009), 11-28. While
McDermott’s contribution quite starkly delimits tbeundaries of normative political theory, the book
as a whole raises important issues about the fqdelical theory as a form of evaluative inquiry.

" A basic but clear discussion of the distinctivenassd ambiguity of global ethics can be found in
Kimberly HutchingsGlobal Ethics: An IntroductioiCambridge: Polity, 2010), 1-7.

8 All of these terms are contested in various waygslavould not want to suggest that personal or
“private” ethical matters cannot have a global disien, nor that states and the inter-state system a
not key actors and institutions in a global ethithat | want to emphasise is that the work heresdoe
not take these distinctions as given or unproblenaaid for that reason the ambiguity of “global
ethics” is desirable.
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ambiguous object of inquiry here from internatiomal global politics The first
distinction pushes against the notion that we adwagyd already know that the
political structures and actors of concern are estatstate-officials and their
relationships. While the second distinction, betweeorld and global politics, is
meant to avoid the presumption that internatiomditips is being transformed into a
global (and therefore more consolidated) politidghat | want to preserve is the
openness in the idea of world politics, which psibeyond a politics of states, and
their agents and institutions, without assuming @arlav of convergence toward
increasing global governance, required by an inyng and expanding process of

globalisation.
II. A Quest for Certainty: Rights, Authority and i@munity

In his work The Quest for CertainfyJohn Dewey attacked a central presumption of
moral philosophy, which he intended to unseat, Wwhvas the presumption that moral
authority finds its justification in principles reawed from contestation and change,

made secure and near absolute by the techniqumeraf theorising.

If one stops to consider the matter, is there notething strange in
the fact that men should consider loyalty to “lawgrinciples,
standards, ideals to be an inherent virtue, acedunonto them for
righteousness? It is as if they were making upstone secret sense of
weakness by rigidity and intensity of insistentaatiment. A moral
law, like a law in physics, is not something to awby and stick to at
all hazards; it is a formula of the way to respomden specified
conditions present themselves. Its soundness atidgree are tested
by what happens when it is acted upon. Its claimawthority rests
finally upon the imperativeness of the situatioatthas to be dealt
with, not upon its own intrinsic nature — as angl tachieves dignity in
the measure of the needs served BY it.

Chapter 1 pursues this line of critique against temporary philosophical
justifications of human rights. The first claimtisat theoretical accounts of human

rights are engaged in this quest for certainty wihey seek to justify universal moral

principles, expressed as individual rights, so thay are rendered incontestable and

® For a further discussion of how “world politicsirfctions as a looser and more encompassing term
see Kimberly Hutchingsfime and World Politics: Thinking the Preséhtanchester: Manchester
University Press, 2008), 9-10.

1% 3ohn DeweyThe Quest for Certainti.ondon: George Allen & Unwin, 1930), 264-265.
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absolute, rationally acceptable and necessarilyliGgipe to all humanity. My
contention is that this quest is not only impossitlit also undesirable. Yet, the quest
for certain moral principles continues with greatvbur in the literature on human
rights and suggesting an alternative ethical thdorythinking about those rights is
difficult. A large part of the difficulty is thatuman rights play an important role in
justifying contemporary political theories, whetheommunitarian/nationalist or

cosmopolitan in character.

The central claim in chapter 2 is that humaghts are fundamental to
contemporary accounts of legitimate political auitiyo and community. In
contemporary human rights thinking, the individuights holder is thrust into the
centre of legitimate sovereignty, as power mustvesend protect the fundamental
moral rights of the individual member of the pal#i community. This vision of
politics, however, is built upon idealisations bétpolitical subject and the political
community, which are actually contingent identitisd formations, and thus are
always at risk of being undermined by plurality wndone by contingency. This
critique is developed, in part, from the work ofriB@e Honig, who argues for an
understanding of ‘rights and law as part of pditicontest rather than as the
instruments of its closure,” and ‘that attemptshoit down the agon perpetually fail,
that the best (or worst) they do is to displacetigslonto other sites and topics, where
the struggle of identity and difference, resistaand closure is then repeatétil’ike
Dewey, Honig provides a starting point for critiggi contemporary accounts of
human rights as a cornerstone of contemporary itingnkbout legitimate political
order.

Building on these critiques, the global dimensof human right as universal
moral claims and their role in justifying visionsworld political order are considered
at length. The third claim that is developed infin& two chapters of the thesis is that
this quest for certainty of moral principles andital ideals intensifies when we are
addressing ethical questions of global scope aridogty in world politics. In part
this is a response to the diversity and pluralisen fimd between individuals and
communities at the global level, which increasesahxiety at the root of our desire

' Bonnie HonigPolitical Theory and the Displacement of Politi¢®ndon: Cornell University Press,
1993), 15-16.
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for certainty. It is also that world politics isrggrally analysed in light of two opposed
but highly idealised frames; on one hand the natgonhe authoritative political
community, the independence and sanctity of whiclviges legitimacy, while on the
other, there is presumed to be a universal soufcauthority, which calls for
transformations of world politics, whether towafdgerations of legitimate states or
cosmopolitan institutions of global ord€rThe conclusion of this inquiry into the
nature of human rights is that they necessarilgyppose absolute moral principles
so far as they are intended to legitimate idealigsidns of world politics. This is the
case whether we conceive of the human rights ha@dest minimal or a substantive
political subject, and whether the ideal politic@mmunity, justified through its
protection of human rights, is exclusive and patéc or maximally inclusive and
cosmopolitan. Moving beyond this understanding ights, then, requires both an
alternative approach to global ethics that can en#rather than seek to overcome
plurality and contingency, as well as a differenderstanding of world politics, one
not dependent upon idealised political subjectsctmount for legitimate authority and
which does not seek to eliminate contestation a$¢hdeals.

lll. Rights as a Democratising Ethos and the Paditof Humanity

Moving from critique to reconstruction, in the seddhalf of the work | engage with
the work of a series of thinkers to develop thaidehuman rights as a democratising
ethos. To begin with, | look at Isaiah Berlin’s \woon value-pluralism, the basic
premise of which is that the values that give conte our moral principles and
political practices are plural and incommensurabdg¢her than singular or ordinal.
This account of values contrasts with dominantdseim ethical theory that seek to
place some central value in a privileged positidtewdefending human rights — such

that human rights protect our autondrhgr guarantee our basic needs for sustenance

2 The framing of debates in these terms, betweemuanitarianism and cosmopolitanism, owes much
to Chris Brown; see Chris Browmternational Relations Theory: New Normative Amgarbes

(Oxford: Columbia University Press, 1992). Whiléd not use this framing in the work done here, |
do build upon work that analysesdy these dichotomies arise rather than trying todidate between
them, in this regard the work of Kimberly Hutchireysd Molly Cochran provide a critical starting
point. See Kimberly Hutching#ternational Political Theory: Rethinking Ethias & Global Era
(London: SAGE, 1999) and Molly Cochraormative Theory and International Relations: A
Pragmatic ApproactiCambridge: Cambridge University Press, 1999).

'3 For a contemporary example of this approach tifyirsy human rights, see James Griffdn

Human Right$Oxford: Oxford University Press, 2008).
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and security® Further still, Berlin’s account of pluralism undgnes rationalist
attempts to guarantee value through a privilegeocgaure or form of insight,
suggesting that affirming the central importancey particular value is a political

act that involves a form of existential commitment.

While elements of this pluralist sensibilityeashared by many contemporary
thinkers — including liberal theorist like John Rawvho try to overcome the reality of
diversity® as well as postmodern thinkers like Jacques Deewmiko affirm difference
and contestabilityf — | argue that Berlin’s work can be developed imiajue way by
focusing on its historical and psychological basdse pluralism | want to develop
from Berlin’s work, which | term a deep pluralisaienies privilege to any particular
ethical value but maintains that we can still digtish between what is and is not
valuable. Yet, the objectivity that values may hdwes not allow us to authoritatively
or finally settle moral disputes — such as what ebout human beings that human
rights should protect — instead they provide a ddsr understanding ethical
commitments and judgments across the differencasdivide human beings. This
account of the deep pluralism of values providd#farent starting point for thinking
about human rights and in fact reveals the ambjguiherent in an appeal to
humanity as a singular and determinant moral itkentivhere Berlin’s account,
however, falls short is in offering an account tfieal judgment, a sense of how we
make our ethical choices and how those choicesqlayn our social practices, such
as our practices of declaring, fighting for, ingiibnalising and protecting human

rights.

In further reconstructing the ethical basishaman rights | turn to the work of
John Dewey, whose ethical theory and account ofodessy as a form of social
intelligence provide central supports to the retmasion of human rights | defend.
Dewey shared Berlin’s scepticism of moralities eftainty, but he provided a more
developed account of ethical judgment under commstiof uncertainty and pluralism.

Adding to the idea of deep pluralism, Dewey’'s walggest that we need to

* The most famous example of this justificationtisyided in Henry ShudBasic Rights: Subsistence,
Affluence, and U.S. Foreign Poli¢iPrinceton, NJ: Princeton University Press, 1996).

'3 John RawlsPolitical Liberalism(New York, NY: Columbia University Press, 1993).

18 Jacques Derrid&pecters of Marx: The State of the Debt, the WbRaurning and the New
International trans. Peggy KamAbingdon: Routledge, 1994).
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understand the social and psychological functioetbfcs, importantly including the
way that ideals function as guides to future acaowl the way in which rights are
social customs that institutionalise political telaships based on accepted ethical
claims. This analysis, however, is dynamic and static. Dewey did not provide a
defence of any particular ideal, instead affirmtheir plurality, nor did he try to
articulate the correct set of rights required fgust society, in place of this quest for
certainty he pursued the reconstruction of practeason into what he called critical

intelligence®’

Dewey'’s ethics, which | characterise as situagt, begin with the idea that ethical
judgments are required by problematic experienocesnents when our customary
and habitual ways of acting fail us, when the atmess of our values are in doubt.
The important ethical work is done, then, not istedctions that guarantee certainty,
but in the specific situation where judgments aciiba are required. This account of
practical reason relocates the source of ethic#hoaty from the universal and
abstract to the specific and practical, resultingai view of ethics as an always-
ongoing process of judgment and action, what Dewegcribed as the critical
application of social intelligence. This is impartdor thinking about human rights
and their place in world politics because the @ntteals are opened up as sites of
contestation rather than closed down as sites thioaty. This reveals that basing a
human rights claim on the moral significance of common human identity not only
affirms some particular aspects of what “being hohtan mean, but it also responds
to a particular situation in which an appeal toné&versal and ambiguous status, like
humanity, importantly dislocates established pmditideals. So, along with opening
up a politics of humanity, a pluralist and situatgi ethics also reveals that human
rights open up, rather than close down, a contest the basis of legitimate political
authority. The basis of legitimate authority is eged to contestation through human
rights because they are rights claims that apmeal ton-exclusive political identity

(the human) that anyone can take up and undermy@aticular institutionalisation

" This reorientation in ethics is similar to thaufa in virtue ethics, particularly as a critique of
consequentialist and deontological moral theory differs in its positive articulation, which foces
on reforming institutions and habits through a fatariented experimentalism. For a collection of ke
writing on virtue ethics, see Roger Crisp and Maltalote, edsVirtue Ethics(Oxford: Oxford
University Press, 1997).
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of the authoritative political community.This function of human rights, | argue, is
democratising because it enables fundamental clygteto idealised conceptions of
world politics, including nationalist/communitariaccounts based on the enclosed

moral community and cosmopolitan accounts baseal wmversal individual.

The final thinker | engage with in attemptibg reconstruct human rights is
William Connolly. I turn to Connolly’s work to prade a fuller and more
contemporary account of democratic politics. The ey points that come out of an
engagement with Connolly are, first, a clearer antmf what human rights as a
democratising ethos entails, and, second, a rederdion of the political
consequences of pursuing this reconstruction ofdmunghts. In the first case, the
democratising ethos of human rights responds eng&ral concern in Connolly’s work
to reveal the violence inherent in attempts to mlate ambiguity and uncertainty
from political life. This concern with the disciphry forces that construct the normal
individual or the liberal nation-state as normailgsideas, including the construction
of reasonable or limited forms of diversity, rur@inter to the inherent ambiguity of
humanity as a moral and political identfyConnolly’s pluralising ethos, in contrast,
responds to this sort of ambiguity with a call tppgort the virtue of agonistic respect,
which makes room for difference without convertiignto otherness. Given the
power of human rights, as a practical politicsjnigpose a conception of humanity
upon diverse groups, this is a vital reconstructiome that reorients human rights
away from normalisation of identity and toward atsgoing contestation. Along with
respect, a democratising account of human rigles e#quires an awareness of the
exclusions generated by the values and identitesffirm in the name of humanity
and which are implemented on a world political scdlhese virtues are argued to be

important basic commitments for the account of humights defended here.

'8 1n a similar vein, Bonnie Honig highlights the iorpance to democracy of founding figures that
exist outside of the established community and foofridentity — while the logic | argue for in rétan

to the productive ambiguity of humanity as a poditiidentity is not tied to foreignness, it doespend

to the same difficulty created by the presumedul®f political community. See Bonnie Honig,
Democracy and the ForeignéPrinceton, NJ: Princeton University Press, 2003).

¥ This project, of bringing agonism to humanisminisension with more critical perspectives that
conceive of themselves as anti-humanist, findirgappeal to humanity too fully compromised to be
worth reclaiming. It is noteworthy that this tensis potentially more productive than an engagement
between agonistic humanism and conventional uravénsmanism, or between anti-humanism and
universal humanism — Connolly in particular hasedeped this tension through his engagements with
Friedrich Nietzsche and Michel Foucault. For Folitagtatement of anti-humanism, see Michel
Foucault,The Order of Things: Archaeology of the Human Seis(London: Routledge, 2002).
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The second contribution | take from Connollyierk is his recent attempts to
rethink the basis for legitimate authority. He igtical of both national and
cosmopolitan accounts of sovereign authority anférdts a form of democracy that
does not depend upon an ideal of national comnasnidtr a universal individual —
instead focusing on the contingent nature of scaal political relationships which
enable new claims to authority that exceed theonagtate and visions of a singular
cosmopolis. In relation to human rights, this implithat we should not hope for or
expect a single human rights regime, leading taoeenaomprehensive global system
of cosmopolitan governance, nor should the demiocradtion-state be granted
exclusive privilege as a sight of authority. A demadising account of human rights
would be institutionalised in plural ways, as wel being subject to ongoing
contestation, resulting in a diverse human righislip or a human rights assemblage.

This idea is further developed in the chapters fibladw.

IV. Human Rights: Ethos, History and Practice

The reconstruction of human rights developed in tiinesis does not issue in a
definitive account of the universal values thatifyghose rights, nor does it result in
a comprehensive list of rights that should be tnstinalised at the domestic or
international level. Instead, what is developedaisvay of thinking about human
rights, which are analysed as claims upon fundaah@ofitical relationships, defining
both the individual and collective political subjeanade by appealing to a
substantively ambiguous but formally inclusive humidentity. Along with this
analysis, | defend the idea of human rights as raodeatising ethos that calls for
respect for difference and an awareness of exclusiod vulnerability, without
sacrificing a commitment to the substantive godldemnocratic inclusion and respect
for individuals. Even this ethos, however, is omygeneral sensibility and the
implication of the reconstruction pursued is thia¢ré will be many accounts of
human rights that are affirmed. For this reasormdu rights will not definitively
support any particular vision of legitimacy in webrpolitics, they grant no final or
special privilege to nationalist or cosmopolitadens, which leads to the suggestion
that we think of human rights as a plural assenmiblagher than a regime or singular

movement.
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This account of rights is further developed lbgking to the history of human
rights, with particular attention being paid to tdhafting of the Universal Declaration
of Human Rights (UDHR). This historical study istanded both to clarify the
analysis of rights set out here by attending toptlueality and contestation at what is
generally taken to be the founding moment for cmmterary human rights and to
suggest that critical accounts of human rights hewme historical president. This
critical position is furthered in the final chaptamere | contrast an account of human
rights focused on the use of rights by social masets seeking to democratise
political authority and subvert existing forms amnemunity with a those that seek to
consolidate authority through human rights thawifgge either the international
system or a cosmopolitan vision. These are verfgréiit accounts of what human
rights mean in practice, as one is an account giftsi as tools to challenge and
reconstruct social life, while the other treatsnthas values and principles that justify

authoritative institutions of governance.

What is further clarified in the final chapterthe different levels of argumentation
presented throughout the work: at the base of rmgn&ruction of human rights is an
analysis of how humanity is mobilised as politigdntity to challenge or privilege
particular political orders, in light of that analy | argue that we should see human
rights as a democratising ethos that is charaetkty plurality and contestation, but
broadly supportive of individuals and groups segkim challenge existing power and
institutions. More controversially, | make the césean account of human rights that
is radically democratic and concerned with transiog social structures in a
fundamental way. These elements of the overallraggi are related but do not build
to a singular statement of human rights or call &or authoritative political
transformation. The contribution of the work, | lepps to provide a comprehensive
critique of the place of human rights in world pick, an alternative pluralist and
pragmatic approach to global ethics and a recoctgtruof human rights that focuses
on the ongoing contestation over the meaning ofadnity and legitimate forms of

political order.
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Chapter 1
Human rightsand the ethics of uncertainty

‘The imperative, like everything absolute, is deerilill men give up the search for a
general formula of progress they will not know wdhas look to find it.’
-John DeweyHuman Nature and Conduct

I. Human Rights and the Morality of Certainty

For supporters of human rights, my task must seenecessary — if not pernicious.
Many who defend human rights see the job of justgiyor grounding these rights as
either accomplished or unnecessary. At the same ¢ipponents of human rights see
the case against human rights as already madehanddrk of trying to reconstruct
them as fruitless.

In answer to both charges, | begin from treuagption that human rights are a fact
of the contemporary world and an important featfrevorld politics. This does not
imply that the moral priority of human rights isdemiable. What cannot be denied is
that we live in a world where human rights are deai with real effect, which has
been institutionalised at various levels, from wabakce policies to international
institutions. Given this reality, it is necessaoyunderstand human rights as moral
principles. Whether we reject, accept or remainoaga toward human rights, we
must understand them in order evaluate them igegitly. This understanding is all
the more important, as human rights have becomaadaimental element of global
institutions and discourses. Few areas of our kbees fail to generate human rights
claims — corporate responsibility, the conduct oérwthe protection of the
environment, economic development policies, hunaaiaih intervention, domestic
violence, reproductive rights, human traffickingdamigration have all been framed
in terms of human rights. At the same time, humahts have been used as
justification for coercive political actions by mastates and have a central place in
most international institutions; the use of humigihts in the legitimation of military
interventions and the emergence of a functioningrirational Criminal Court (ICC),

for example, attest to the effective political pow€&human rights.

The further reason for engaging with humattagequires more explanation. If

one asks ethical questions in the context of wpdlitics, then one is confronted with



questions of moral universalism. Are moral prinegpluniversal in scope? Do they
apply to all human beings or do social and politmarders mediate our obligations?
Can (and must) these principles be universallyfjabte? Perhaps more importantly,
what does a universal justification entail? Answgrithese questions, as well as
examining how we understand both the questionstlamé@nswers we find, is central
to what it means to evaluate world politics andstygest principles to guide those
politics. Human rights have been the lens througiichvthese questions have been
addressed most often and influentially; they anerdfore, central to the study of

global ethics.

Again strong opinions exist on both sidess@se writers claim that maintaining a
comprehensive and coherent universal perspectivigais Fred Halliday claimed that
‘if we ditch rights we’re lost. Rights are the lagand narrative and if we get into the
netherworld of relativism and identity politics thewe are sunk® Just as
categorically, opponents of human rights univessaldeny that grand narratives are
possible, and claim that moral judgement is reéatty one’s particular perspective.
Arguing in favour of an anti-essentialist readiridrnan” as a social construct, Slavoj
Zizek passes judgment on human rights, saying ‘irey as such, a false ideological
universality, which masks and legitimises a corecpailitics of Western imperialism,
military interventions and neo-colonialisft.Given the central place of human rights
in understanding moral universalism in global ethiit seems an idea worth

investigating at length if one hopes to understandevelop new ideas in the field.

It is important to ask why justifying humaghis has been seen as vital, while — as
the sheer number of rival alternatives attests se dleing extremely difficult to
achieve. Alternatively seen as a challenge anccassary compliment to the norm of
Westphalian sovereignty, human rights share pronc@ewith sovereignty as a
fundamental principle of legitimate order in wopdlitics > The optimistic view is

2 Marysia Zalewski et al “Roundtable Discussion: IRetfons on the Past, Prospects for the Future in
Gender and International Relation§fllennium Journal of International Studiegolume 37, Number
1 (2008), 171.

2L Slavoj Zizek, “Against Human Rights.”

2 There are a number of accounts of how sovereigmiyhuman rights came to be seen as
complementary. See John Charvet and Elisa KaczyNakaThe Liberal Project and Human Rights:
The Theory and Practice of a New World Or@@ambridge: Cambridge University Press, 2008), 42-
59; also Christian Reus-Smit, “Human rights andgtbeial construction of sovereigntyReview of
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that there is no necessary conflict between thaseprinciples, which relies on the
premise that legitimate state power can be heldutable to moral principl@. In
which case, human rights are vital to the moraleptability of state power. Yet,
recent history is a depressing testament to thalityaof human rights institutions to
constrain the power of stat€sStronger critics of the state would suggest that t
protection of human rights requires a more fundaaianstitutional transformation,
undermining state sovereignty in a more radical.fWdyg this case, the protection of
human rights provides the justification for, ance tgoal of, a global political
transformation. In either case — limiting the povedrthe sovereign state or the
transformation of the inter-state system — the mpmaciples that justify such work
must be of great and absolute importance, or sacdneentional framing suggests.
Yet, while the cosmopolitan activist or committedlifician may use the presumed
moral importance of human rights to motivate ingiitnal change or political reform,
a more troubling doubt about the universal priresphat the heart of human rights

lingers.

Critics of human rights have raised a numlfelundamental objections to their
suitability as universal moral principles. As wasted above, Zizek accuses human
rights of foisting a liberal capitalist ideology tonthe rest of the world in order to
justify a coercive and oppressive politics. Furtbetiques include the suggestion that

human rights reflect the experience of men, misshe exclusions and distinctive

International StudiesvVolume 27 (2001), 519-38; and Mervyn Frdsthics in International Relations:
A Constitutive Theory of IndividualiCambridge: Cambridge University Press, 1996);139.

% Tim Dunne and Nicholas J. Wheeler, “Introductiboman rights and the fifty years’ crisis,” in
Human Rights in Global Politiceds. Tim Dunne and Nicholas J. Wheeler (CambriGgenbridge
University Press, 1999), 1.

%4 The effectiveness of international human righis fa constrain states or improve respect for human
has been put into question by empirical studies;Gena Hathaway, “Do Human Rights Treaties Make
a Difference?Yale Law JournalVolume 111, Number 6 (April 2002), 1935-2042; &ndilie M.
Hafner-Burton and Kiyoteru Tsutsui, “Justice LoBHe Failure of International Human Rights Law to
Matter Where Needed MostJournal of Peace Researctiolume 44, Number 4 (2007), 407-425. For
a response to these findings and a broader discustrecent empirical work on human rights see
Ryan Goodman and Derek Jinks, “Measuring the ESfeEHuman Rights Treatiesuropean

Journal of International LayVolume 14, Number 1 (2003), 171-183; and EmilieHafner-Burton

and James Ron, “Seeing Double: Human Rights Impagtigh Qualitative and Quantitative Eyes,”
World Politics Volume 61, Number 2 (April 2009), 360-401.

% The work of thinkers liked David Held and Danidlechibugi traces out both why such a
transformation is necessary and what it might lidkk For recent articulations of their positiorese
David Held,Cosmopolitanism: Ideals, Realities and Defi¢iBambridge: Polity, 2010), and Daniele
Archibugi, The Global Commonwealth of Citizens: Toward CosttimoDemocracyPrinceton, NJ:
Princeton University Press, 2008).
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forms of violence faced by woméh;and that they are based in a Western
understanding of morality and society that presgppadts own superiority and the
necessity of rescuing savage others from their backwardnes$. Not only does
this counter narrative question the universal fatioshs of rights, it also suggests that
human rights enable powerful states engaged imwidisie but “ethical” political
activity, which is not limited to declared wars amditary interventions, but includes
more pervasive and less dramatic forms of contndliaterferencé® These critiques
undermine the political work human rights are expeédo do, leading to profound
anxiety among supporters of human rights, who gteigo redeem the moral
universality of human rights. Given the work hunraghts are expected to perform,
the necessity of defending their status as imporad absolute moral principles is
clear. In what follows | want to trace out how tipgest for moral certainty has been

undertaken in attempts to justify human rights.

Chris Brown suggests ‘that some idea of natasa must underlie all genuinely
universal approaches to human righfslUsing this as a starting point, | want to
examine influential attempts to fill in this ‘sondea of natural law,” giving specific
attention to why the question of human rights aratahuniversalism is phrased in
this way. The idea of natural law, in its most ba®rm, presumes that there is an
objective order to the world, whether metaphysarahatural, that can justify moral
principles applicable to all of humanity. And whiteany defenders of human rights
loudly proclaim that their theories only depend mip®asonable and acceptable
presumptions, this is a proclamation that | aimridermine by exposing the quest for
certainty inherent in conventional human rights oties. Accomplishing this,
however, will require altering Brown’s charge, ke tommitment to natural law as a
specific tradition of political thinking is not @ervasive as he suggests. Natural law is
only one form of justification that has been usedstipport human rights. Brown,
however, is right about the logic at work in unsarjustifications of human right, as

% Catharine MacKinnon, “Crimes of War, Crimes of &s4in On Human Rights: The Oxford
Amnesty Lectures 1998ds. Stephen Shute and Susan Hu(Ngw York, NY: Basic Books, 1994),
83-110.

2" Makau Mutua, “Savages, Victims, and Saviors: Thretdhor of Human RightsHarvard
International Law JournalVolume 42, Number 1 (Winter 2001), 201-245.

%8 DouzinasHuman Rights and Empire: The Political PhilosoplfiCosmopolitanisy250-257;and
Mutua,Human Rights: A Political and Cultural Critiqud4-47.

29 Chris Brown, “Universal human rights: a critiqtia’Human Rights in Global Politic407.
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they depend upon an appeal to some universallyedHaature of human experience
that justifies the limitations placed upon our acf, both individually and socially.
Natural law thinking depends upon the identificatiof some privileged feature of
humanity, inherent to human beings and imbued witral significance. The other
major line of universal rights thinking is ratiorstlin approach, looking to the a priori

nature of reason to justify universal moral priheg

The demand for moral principles that legitienaind restrain politics is basic to
political theory, but in the context of human rigthis is a demand for universal
principles of the widest generality. This need finerality brings the problem of
universalism into stark relief — finding a univdrgeaoral principle for a social world
that can seem incomprehensible in its diversitypagsible at all, requires profound
sensitivity to difference in tandem with strongnmiples that apply to everyone. If
some universal and essential human feature isrigcki seems that there is little that
can justify the system of human rights that hasmdadlt. Equal liberty, the rights
bearing individual, the modern state and the Isgdlisocial relations built into the
notion of liberal rights, which are generally takém form the conceptual and
historical foundation of human rights, are all edllinto question. Thus, the
contemporary imperative is to find or constructravarsal justification for human
rights that is appropriately sensitive to globdfetence but preserves the dominant

liberal political order.

If my framing of the issue is correct, themsistriking that the dilemma presented
by human rights seems to also be the central dilminmodern ethical and political
theory, which is to justify moral principle in agal world where common custom
and shared religion are no longer the basis foa@ount of the good, and in which
the power of reason to replace conventional souotesuthority is profoundly in
doubt® What has gone unexamined is why we need a universaality — the
necessity of moral universalism to human rightgléar enough, but one might be
tempted to forget the whole enterprise and resiggself to the diverse and fractured
moral world that we live in. What are human rigimtended for that is so important?
Minimally, defenders of human rights claim that ytheet limits on the legitimate

%0 Alasdair MaclintyreAfter Virtue(Notre Dame, IN: University of Notre Dame Pres3)?). See also
William E. Connolly,Political Theory and Modernit{Oxford: Basil Blackwell, 1988).
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actions of states, which, for all the diversity bfiman cultures, are now the
predominant political institutions that human beitige within3! Human rights mark
off a space where the state cannot legitimatelyd® into the lives of its citizens or
interfere with other sovereign nations. Yet, thigiimal conception goes beyond a
modus vivendias it articulates substantive understandingefindividual, society
and legitimate political power. This individualistand legalistic account of state
legitimacy must amount to more than historical oagency if it is to have moral
content? Even in a minimalist formulation, human rights deg upon a morality of
certainty that grants legitimacy to a given so@al political order, in this case a
modern liberal order. This returns us to Hallidagfaim; the stakes for human rights
defenders are high, as they represent a set ofirmseoral principles that should
mediate the relationships between all human beitigs,loss of which seems to
threaten the very possibility of making the sorftsnoral judgments necessary to act

ethically in world politics.

This quest is pursued, however, on a terrainedd by a particular tradition of
moral thought that prioritises moral duties tha arior to and divorced from specific
circumstanced® Moral duty is expressed in universal moral pritespapplicable
regardless of circumstance, which must find thestification in either an essential
human nature or the demands of reason, as auth@itonventional justifications
have been lost It is this construction of the modern dilemma thegates the threat
of subjectivism and relativism, undermining the gbgity of morality as such. The
failure to provide an essential or rational founmtator morality must result in world
of incommensurable and irrational preferences, lmckv final justification becomes
impossible. This unpalatable conclusion explairsithportance given to the idea of
moral right, expressed as truth or the conditiotrath, in opposition to the good, as

the merely conventional or contingently valued.géir Habermas defends universal

%1 Jack Donnelly explicitly defends human rightshiede terms. See Jack Donnelly, “Human Rights: A
New Standard of Civilizationhternational Affairs Volume 71, Number 1 (2002), 1-23; and “The
Relative Universality of Human Rights;fuman Rights Quarterl29 (2007), 281-306.

%2 The lingering minimal universalism in such appteegcan be seen by comparing John Rawls and
John Gray — though Gray may be guilty of such limgesentiment as well, the difference in degree
illustrates the point. See John Rawlbe Law of Peopled.ondon and Cambridge, MA: Harvard
University Press, 1999), and John Grayo Faces of LiberalisrtNew York, NY: The New Press,
2000).

% Bernard WilliamsEthics and the Limits of Philosopk@ambridge, MA: Harvard University Press,
1985): 174-196.

% MacIntyre After Virtug 51-53.
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principle in just these terms when he describessitlike a knife that makes razor-
sharp cuts between evaluative statements andlystnotmative ones, between the
good and the jusf® To maintain this distinction, to keep separateghed and the

just, is not only to establish an objective normatorder but it is also to locate the
ultimate source of moral authority in a space whe@annot be questioned, or can

only questioned in the proper way.

The project of establishing the basis for rmoight finds distinct expressions in
both the essentialist discourse of natural righis af rationalist a priori right¥. In
what follows | critique both traditions, but devatere space to the rationalist rights
tradition as this line has been more influentiatamtemporary political theory and, as
| will argue, offers a more sophisticated respdisthe problem of diversity in a post-
conventional age. While the accounts of rightsrefileby these traditions differ, in the
conclusion | suggest that the vision that emergas feach of them is one of human
rights as a way of mediating between the merelytipal and the moral. Human
rights are intended to mark out where differencieggtimate and where it must be
constrained, where it cannot be tolerated. Humgtnisiembody the moral law behind
the positive, or merely conventional, law of anyegi society. Much of the difference
in the concept of rights advocated by the theoriséxamine is a result of how
extensively morality determines the content of lgggtimate law, but the basic logic

is the same. It is this logic that | attempt toorestruct in later chapters.

In the rest of this chapter, | substantiaie #nalysis of human rights by offering
an extended critique of contemporary accounts afdrurights. My critique of human
rights begins with the natural rights traditionstpaularly the work of James Griffin
and Martha Nussbaum, and then moves to a longeagengent with rationalist
theories, which moves from Immanuel Kant to Jurgbermas and then to John
Rawls. Throughout, | focus on the way these appresa¢to human rights seek to pre-
empt the political by privileging particular valuasd identities that are then excluded
from further contestation. In addition, | point tee ways in which the model of

human rights generated by these theories resulimlitical prescriptions that are

% Jurgen Haberma®joral Consciousness and Communicative Ac{i@ambridge: Polity, 1992), 104.
% Ackerly, Universal Human Rights in a World of Differend@-69.

%" The separation between these approaches is raltighsbut the distinction is useful to analyse and
critique dominant conceptions of human rights.
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unjustifiably limited, that disable our politicainagination. In the end, the point of
fundamental disagreement is how to respond to tiséitrbetween moral principle

and the world, or to the various ways of being phalal values that challenge human
rights norms as they are articulated by philosoplaed in the institutions of world

politics. Rather than trying only to constrain fh@itical, as a realm in which values
are contested and exposed to contingency, | sugbastwe should rethink the
understanding of morality that lies behind humaghts in a way that places
contestation and contingency at the centre of altlineory.

A few final comments about my own perspective necessary before getting to
the body of the argument. This is certainly not fin& critique of human rights that
takes aim at the objectionable assumptions of myrahd politics contained within
the idea. My own perspective is influenced by mahthese, but in particular | want
to point to the idea of remainders and the polititgpistemology, which inform my
critique. The idea of remainders refers to thatawhs excluded and devalued when
moral principles defining political legitimacy ateeld to be universal rather than
partial. Bernard Williams identified ethical remders as the values that are ignored
in the principled response to moral dilemmas, dssa of the good that the right
cannot properly acknowledge or modfrBonnie Honig develops a related political
notion of remainders, which highlights the valued @&entities that are marginalised
in order to justify overly abstract conceptionglod just society, suggesting that these
loses should be acknowledged and our politics dpemngoing agonistic challenge
from different values and ways of beiffg.In both critique and eventual
reconstruction, | try to take this concern for remdars seriously, remaining sensitive
to what is lost when one moves from critique toifpges articulation. The second
critical element that | draw upon is the importalmé¢eacknowledging the politics of
epistemology, well articulated in Brooke Ackerlydork on human right& In her
work, she offers a powerful critique of the thetisipotential blindness when they
take an uncritical stance toward their own expegeand way of thinking, which

compromises the universal ambitions of theorieshwian rights by limiting the

% Bernard WilliamsProblems of the Se{€ambridge: Cambridge University Press, 1973);832
%9 Honig, Political Theory and the Displacement of Polifi¢s17.
0 Ackerly, 70-90.
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contest over values to those whose knowledge pesctiare presumed to be
authoritative.

There are two further critical points thatregs throughout this chapter, which
reflect the primary contribution | hope to makethe discussion of human rights. A
fundamental assumption of modernist moral theagethat moral principles should
be complementary, that if there is not a singleversial moral law, at the least the
demands of morality will be coherent — the presuomptsaiah Berlin identifies as
moral monism and which makes it difficult for comi@nal moral theory to fully
acknowledge its own remaindéfsin response to this assumption, | develop an
account of deep pluralism, which suggests that ma@kes are many and at times
incompatible. A second resource | employ is thei-esgentialist pragmatic
philosophy of John Dewey, using his perspectiveplace of approaches to moral
philosophy that seek to establish objective stadgldrat are absolute and permanent,
instead focusing on the practical role played byahprinciples in guiding concrete
experiencé? These points are developed at length in chaptensd34; for now it is
only necessary to note that these ideas opposariugtal assumptions in the type of

moral and political theory examined in this chapter

[I. Human Rights and Moral Essentialism: NaturagRis and Well-Being

Griffin and Natural Rights

Historically, the idea of natural rights developg of natural law thinking, which is
part of a broader historical movement in which theanan good as defined by the
nature of God is replaced by a vision of the goaseld on reason and laws of nature.
While the arguments that define and justify thettinainess” of these rights changes,
the conception of right remains remarkably simildatural rights are rights that are
held by human beings because they are human béhege rights are distinctly pre-
social and pre-political, and further they entéaims not just on institutions, but also

on other individualé® There is certainly an important story to be tadarding the

“!|saiah Berlin, “The Pursuit of the Ideal,” The Crooked Timber of Humanigd. Henry Hardy
(Princeton, NJ: Princeton University Press, 192)9.

“2 This basic point of Deweyan pragmatism is statedrty in John DeweyReconstruction in
Philosophy(Mineola, NY: Dover Publications, 2004), especi&R-123.

3 Mark C. Murphy, “Natural law, common morality, apdrticularity,” The Globalization of Ethics,
eds. William M. Sullivan and Will Kymlicka (Cambigg: Cambridge University Press, 2007), 134-
138.
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development of natural rights from Christian nosioof natural law to secular
accounts of natural right, but my concern hereith #he contemporary legacy of this

idea?*

From the inception of debates about explidiistitutionalised human rights, the
natural rights perspective has served as a chedkeommbition of both legislators
seeking to define human rights as only those riginésited by state authority and
advocates enthusiastically identifying all worthiehsocial goals with human rights.
A dominant strain of philosophical work on humaghts attempts to clarify (or
discover) which legal human rights are truly unsaémoral right$> James Griffin is
a contemporary exemplar of this tradition, as h&asalear in his recent book where
he suggests that has been no significant developméme basic idea of human rights
since the seventeenth and eighteenth centuries) Wieeidea of natural rights was
secularised® In his work he critically examines the UDHR antiext United Nations
(UN) documents with the intention of showing thahtemporary legal discourses of
human rights lack justification, requiring some dém$or establishing true rights from
the merely desirable or praisewortHyin trying to develop a more philosophically
sound argument for human rights, he begins withcthrecept of human dignity, as
this vague idea is the lynch pin in human righeaties that self-consciously avoid
endorsing any particular ethical viéf.

Griffin wants to give substance to the idealighity; he begins by asking, what is
special about human beings that can ground hunudntsri His answer is agency,
which he defines in terms of autonomy and libeftye distinct importance of agency
is that it is inherent to humanity and represents&tws most distinctly human, and
thus must be what we mean by human digfifights in turn make claims upon the

actions of others, whether institutional or indivad, to enable and protect agency,

4 pagden, “Human Rights, Natural Rights, and Eumpaperial Legacy,” 173-181.

> Charles Beitz, “What Human Rights Meab&edalus Volume 132, Number 1 (Winter, 2003), 37.
“ Griffin, On Human Rightsl 3.

" bid., 32-33 and 191-209. See also, James Griffiiscrepancies Between the Best Philosophical
Account of Human Rights and the International Léwiaman Rights,’Proceedings of the
Aristotelian SocietyVolume 101 (2000): 1-28.

“8 Griffin, “Discrepancies Between the Best PhilosephAccount of Human Rights and the
International Law of Human Rights,” 6.

49 Griffin, On Human Rights33-37.
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and in this Griffin’s account echoes Ronald Dwoikidefence of rights as trumps we

play against others to limit what they can do t3%s

This defence of both human rights, based oesaentialist account of humanity, is
intended to reconnect the human rights discour#ie the Enlightenment tradition. In
connecting his moral essentialism to the politfcaiction of rights as protections for
our agency, Griffin defends a conception of humigihts that includes social and
economic rights, but without expanding the idedwhan rights to cover all possible
human goods. Some economic and social rights atiigd because of the role they
play in supporting agency. We need food, sheltdrextucation to live a life in which
liberty and autonomy have meaning — but despiteamcing the notion of natural
rights beyond its conventional association withlawnd political rights that preserve
negative liberty, a characteristic reductionisrsti# maintained. The moral claim of a
natural right is derived from the essential humapacity for agency, whatever the
particular circumstances that give determinate shiaghat right. This defence takes
little account of attempts to widen the notion ights beyond a primary concern for
liberty and autonomy, and, because of its unaptiogessentialism, provides a

contemporary example of the moral logic of cladsiedural rights thinking.

In response to this exclusive focus on agedolin Tasioulas argues that Griffin
misses the point on a number of important righéd #re related to agency only in a
secondary way. Is a human right against torturyrbased on the damage it does to
autonomy as opposed to the pain it inflictsSimilar questions can be asked about a
right to education or economic subsistence, arehoh case Griffin’s relentless focus

on agency seems to marginalise many other impoatadtdistinctly human goods.

*0 Griffin, “Discrepancies Between the Best PhilosophAccount of Human Rights and the
International Law of Human Rights,” 22-26. See aRonald Dworkin, “Rights as Trumps,” in
Theories of Righted. Jeremy Waldron (Oxford: Oxford University $5£1984), 153-167. It is
important to note that Griffin, however, partiatBjects Dworkin’s rights functionalism, which means
for Griffin that rights may serve as trumps givem oontemporary legal order, but this is a restilt o
what he terms “practicalities” which determine hee best actualise the distinctive value of agency
preserving human rights. See James Griffin, “HuRayhts and the Autonomy of International Law,”
in The Philosophy of International Lawds. Samantha Besson and John Tasioulas (Oxdafdrd
University Press, 2010), 345-346.

*1 John Tasioulas, “Human Rights, Universality arel alues of Personhood: Retracing Griffin’s
Steps,"European Journal of Philosophyolume 10, Number 1 (2002), 93. See also, Jolsiotiéas,
“Taking Rights out of Human RightsEthics Volume 120, Number 4 (July 2010), 647-678.

*2 Tasioulas, “Human Rights, Universality and theiés of Personhood: Retracing Griffin’s Steps,”
88-94.
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By suggesting that human rights are founded onretyaof human goods, none of
which are necessarily primary in the way Griffinggests, Tasioulas poses the
guestion: why should we privilege autonomy and rijpeover other goods?
Confirming Tasioulas’ argument for a plurality otihan goods, Mark Murphy
suggests that the natural law tradition acknowledgel can accommodate a core set
of human goods that result in an objective and ensal account of natural right, but
do not require convergence among all de facto meyatems? Yet, what this
concession to the variety of ethical life retaiaghe privilege granted to some pre-
social account of universal human goods, which mesnaroblematic. Whether we
base natural rights on a single value or a hamaffluman goods, we are suggesting
that there is a common human essence that is mpisbared, but exists prior to our
social and political lives, which must be enactebagh legal rights that serve as a

barrier that protects what is most dear to us ftieenintrusive hands of othet5.

This view of natural rights is questionableagsistification for moral and political
duties, as it assumes that certain core valued examal force on all people in the
same way. It also depends upon the presumptiorethet if there are many human
goods, these goods form a rational and knowablelevhownhich is to say that the
commands of morality are accessible to our reasdnda not fundamentally conflict
— and if they appear to, then it is because oflithgations of particular women and
men and not the possibility of moral knowledge. Hssentialist argument depends
upon unjustifiable presumptions, upon first prinegpthat define humanity and moral
duty, and in this way mimics a morality of fathWhile the metaphysical version of
this view is unconvincing to most philosophers tgdthe felt need for secular
replacements of the certainty lost to contemporeopditions of scepticism and
diversity is great and the search for an escapma fwacertainty is pursued with no

small degree of intensity.

>3 Murphy, “Natural law, common morality, and pariisity,” 198.

> Tasioulas, “Taking Rights out of Human Rights”56868. Tasioulas highlights the way Griffin’s
own work skirts around the issue of defining maigihts, and their relation to human rights, while
implicitly depending upon an account of individuabral rights defined by the values of personhood
(or by a plurality of values, as Tasioulas suggesthich create duties and give human rights moral
force.

% Richard Rorty, “Human Rights, Rationality, and Seentality,” Truth and Progress: Philosophical
Papers, Volume 8Cambridge: Cambridge University Press, 1998)-185.
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One could suggest that communal history anderstandings underwrite the
objective importance of values like autonomy areriy, but when we try to define
universal human rights this conceit simply cannoldh- either the full weight of
human diversity overwhelms the notion of a commaman nature that can provide
distinct moral goods or we must insist that whaison tells us is valuable for one is
valuable for all. Alasdair Macintyre argues thgirtig to impose values developed in
a particular cultural and historical context upamfanity defines the unanswerable
question of modern moralify. Arguing that natural rights are a fiction, he déses
how they emerged from a ‘situation in which sulbsgitartifacts for the concepts of an
older and more traditional morality were requiresdipstitutes that had to have a
radically innovative character if they were to geaen an appearance of performing
their new social functions” The natural rights perspective highlights the oeafor
our concern with how to reasonably accommodatemiffce; the lack of belief in a
common conception of the good leaves us struggdingebuild an ordered moral
world with only the all too human tool of criticeéason at our disposal, a task that
haunts both domestic and international politicaotly. Next | look to defences of
human rights based on an alternative essentiabs® focused on human well-being

as a minimal form of moral universalism.

Nussbaum and Human Flourishing

An alternative response to this problem of humarerdity has been to articulate a
conception of the good that is based in human hbalthg, which is logically similar to
but also revises arguments for human rights basednoessential human natdfe.
Where this approach differs is that the idea oflAveilng is argued to be acceptably
universal, as the focus is not on what is esséntraluable in human nature, but on
the essential conditions for leading a fulfillingrhan life. 1 will focus on the work of
Martha Nussbaum, whose fundamental project is twumte and defend the
necessary and universal goods that we need farjoyment of any flourishing life.

An approach to human rights based on well-beingtraddress the tension between

°% MaclIntyre After Virtue 68-78.

*"Ibid., 70.

%8 An early and influential defence of human righéséd on well-being comes from Henry Shue, who
argued that basic needs for security and subsstemmvide the necessary foundations for a basiofset
human rights — namely the rights to life and mirie@onomic provision. Henry ShuBasic Rights:
Subsistence, Affluence, and U.S. Foreign Pdrynceton, NJ: Princeton University Press, 1998):
34.
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the universal and the particular. On one hand usalsm can be purchased at too
dear a price, if the morally relevant needs aredhaf basic survival, then almost any
political order could be justified so long as murded starvation were prohibitéd.
As a general problem, minimal accounts of well-gemn the risk of evacuating
rights of all moral content. On the other hand, seheell-being is interpreted as
entailing robust duties the opposite problem enger@ace we conceive of well-being
as more than bare survival then the debate ovet pdrticular account of well-being
to privilege return§? Determining which needs must be met, and to wéee!|of
satisfaction, in a just political order will reqeie more sophisticated account of well-
being as a political concept. We find responsdbhése important questions in Martha

Nussbaum’s work on human capabilities, which | twrmow.

The goal of Nussbaum’s moral theory is to tlgvea universal and substantive
account of human well-being as flourishing, whilsoaallowing that the way in which
that flourishing finds expression will be diverselaiming against sceptics of

universalism that

it is one thing to say that we need local knowlettly@nderstand
the problems women face, or to direct our attenttosome aspect
of human life that middle-class people tend to takegranted. It is

quite another matter to claim that certain veryegahvalues, such
as the dignity of the person, the integrity of thedy, basic

political rights and liberties, basic economic ogipnities, and so
forth, are not appropriate norms to be used insa§%g women'’s

lives in developing countrié¥.

The overriding moral end is to maximise flourishirgut flourishing takes many
forms depending on the broad social context in twhae find ourselves and on
individual choices. The general account of humaurfshing is based on what
Nussbaum takes to be a consensus on the humanilitegsabecessary to any good
life. Her account of human capabilities begins fratentifying those things that
people value as part of a worthwhile human life ahe then goes on to analyse the

% Charles R. Beitz and Robert E. Goodin, “IntrodmetBasic Rightsand Beyond, Global Basic
Rights eds. Charles R. Beitz and Robert E. Goodin (@kf@xford University Press, 2009), 20-21.
Also, Thomas Pogge, “Shue on Rights and Duti€pbal Justice 113-130.

%0 Beitz and Goodin, “IntroductioBasic Rightsand Beyond,” 23-25.

®1 Martha Nussbaum¥omen and Human Development: The Capabilities Aqr¢Cambridge:
Cambridge University Press, 2000), 41.
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social conditions necessary for the developmewuoffaculties, which then enable us
to choose how we further develop our capabilitfes.is the full development of our
human faculties that is demanded by justice, asetpeovide the basis for the creative
development of our capabilities, through our frdeice and action, which is

characteristic of a flourishing Iif&.

Her account of human capabilities is partlyperoal, as Nussbaum says, ‘it is an
attempt to summarize empirical findings of a braaad ongoing cross-cultural
inquiry.’®* Yet it is an empirical inquiry into the conditiotisat make up a universal
conception of the good, and for this reason itvial@ative and there are normative
limits to the empirical inquiry. Nussbaum takes h&lr of central capabilities to be a
form of overlapping consensus but while it may be tesult of cross-cultural
investigation, that investigation does not resnlti simple factual account of what
human beings value. The capabilities approach gesvihe frame for the question,
such that the account of truly human functioningl dhe imperative to enable
flourishing give one reason to reject the morahiigance of particular valués.So,
while Nussbaum is clear there are many ways fordmbeings to flourish, there are
also clear limits to acceptable diversity — sheuasgthat these limits are vital to the
protection of individuals as ends in themselvesp whould not be sacrificed to the
will of others®® There is a tension in Nussbaum’s work between Aréstotelian
influences, which implies a contextual account leé good achieved through the
embedded experience of developing our capabiliiesommunity with others, and
her Kantian aspirations, which lead her to defdral independence and irreducible
moral value of individual§’ Her later works document a trend towards a unaters

and liberal account of the capabilities approaatused on the individual's ability to

62 NusshaumyWomen and Human Developmerit-73.

%3 |bid., 75-80. The list of capabilities that Nussbmsuggest includes: life; bodily health; bodily
integrity; senses, imagination and thought; ematigmactical reason; affiliation; expressing concer
for other species; engaging in play; exercisingmdmver one’s environment, both political and
material.

%4 NussbaumSex and Social Justi¢®xford: Oxford University Press, 1999), 40.

%5 NussbaumWomen and Human Developmers-77.

% Nussbaum, “Beyond the Social Contract: Capabslitied Global JusticeDxford Development
Studies Volume 32, Number 1 (March 2004), 3-18.

7 While Nussbaum rightly identifies the universaé&ments of Aristotle’s ethical thought, his
commitment to an overriding human good, she alsarbt} rejects the metaphysics that lead him to
these conclusions. This is why she must rely ortremaccount of the human good, which she draws
from an uneasy alliance between Kant and Marx. BassbaumyWomen and Human Development
73-74.
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choose her own account of flourishing, which se&rse the necessary development
if one is going to defend a robust and universabant of well-being® We can see
this move, and its limitations as a defence of honaversalism, by considering how
the capabilities approach is applied directly tanln rights.

In the context of capabilities, the questidnrights explicitly becomes one of
legitimacy, as they suggest ‘a set of basic humatitlements, similar to human
rights, as a minimum of what justice requires fitr & Legitimate government must
provide for minimum human capabilities by ensurthgt individuals are able to
develop the full range of human faculties necessarfyeely develop and lead full
lives. This is a not an austere minimalism but maked for the necessary basis to lead
a full life. Once these functions are provided filwe multiple ways that individuals
develop their capabilities will be legitimately dirge. Nussbaum provides a
comprehensive list of capabilities that must bebéed but not necessarily privileged,

by any just political ordef®

Referring to the necessary process for legtiing the human rights regime,
Amartya Sen clarifies the conditions under whiclechsia consensus attains moral

force:

The universality of human rights relates to theaidd# survivability in
unobstructed discussion — open to participatiorpéssons across national
boundaries... through aimteractive process, in particular by examining
what would survive in public discussion, given asenably free flow of
information and uncurbed opportunity to discusgedifig points of view'*

While Nussbaum'’s list of capabilities is open teis@n, it provides a robust and
universal account of the demands made upon pdlpicaer, expressed in terms of
human rights — a right to the social basis for falilman capabilities. Sen adds
important qualifications to capabilities approaohrights; first, he limits the idea of
human rights, even before we engage in an openulise, to those capabilities that

%8 Nussbaum, “Beyond the Social Contract,” 12-15.
69 [11;
Ibid., 4.
pid., 13.
" Amartya Sen, ‘Elements of a Theory of Human RigtR&ilosophy & Public AffairsVolume 32,
Number 4 (2004): 321.
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are both of very high importance and open to sdaifilence’” and second, he is
more cautious of definitive lists, acknowledgingtitithey may need to be modified

more often and may be less universal than Nusshsimlined to make therf?.

Even with these additions an important assionps unexamined, namely, that we
find consensus in-itself a compelling moral justition. The discovery of an actually
existing consensus on what people take to congibattheir well-being does not
necessarily provide us with a reason to give tivadeations moral primacy. The final
moral importance of this consensus can only be ncd when we include further
normative premises regarding the importance ofcHpabilities necessary for human
flourishing. For the capabilities approach the psams not clearly identifiable, as
what makes capabilities valuable is their contidouto flourishing, but flourishing, if
universalism is to be maintained, must be defingdsdme further account of the
human good beyond a de facto consed$&ar both Nussbaum and Sen this further
account involves a defence of the moral value @braamy, as their concern is to
provide for a range of choices that individuals aievelop freely. Consensus is
therefore valuable because it is itself an expoessif the autonomous choices of
individuals, and those values that harm or undesnantonomy can therefore be
excluded. As Aristotle’s account of the virtuesthe end, depends upon a best life for
human beings (the life of rational contemplatiomjch is the life of the most certain
fulfilment), the capabilities approach depends uponaccount of the best life —
namely the life that expresses our freedom andigityain pursuing our distinctive

conception of the good expressed in a communiggofls’

For Nussbaum in particular, there is an empghas the need to defend
universalism so that we can critique accepted rlltpractices, particularly as they

relate to the treatment of woméhThis leads her to privilege the capabilities of

2 Sen, ‘Elements of a Theory of Human Rights,’ 319.

3 Amartya Sen, ‘Human Rights and Capabilities’, Mdrk GoodaleHuman Rights: An

Anthropological ReadefOxford: Blackwell Publishing, 2009), 86-98.

" Maclntyre in many ways reaches the same conclubiatrather than replacing what he takes to be a
lost universal moral tradition (one that would lbéfisient to give content to the idea of flourisgjn

with a Kantian account of human dignity based itbaamy, he concedes the impossibility of such
universal tradition in our contemporary modern dtods.

> NussbaumWomen and Human Developmes®.

® NussbaumSex and Social Justicg]-33.
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practical reason and autonomy as vitakteryflourishing life’” This is necessary,
she argues, in order to preserve the equal redogrtitat is so often denied to women
as active subjects. In earlier works she arguedHerobjectivity of a virtue ethics
drawn from Aristotle, which required dropping Ao#e’s account of the inherent
superiority of a certain kind of male subject ouderior subjects such as slaves and
women’® While her work on the importance of emotions aadipular circumstances
in our moral thinking suggests an opposition torlyveationalistic and formalistic
forms of moral reasoning, it is hard to square thith her work on cosmopolitan
universalism — which seems to suggest the supgriofian abstract and principled
moral logic that constrains the pluralism that nhigh expressed in diverse contexts.
Perhaps the best way to understand her posititinatscontext is morally valuable
only so far as the contextual elements of life,ghdicular relationships and practices
that define us, enable and express equal and saiveroral personality, instantiated
by freely developing our capabilities, as deterrditteough our privileged faculty of

practical reason.

In many ways it is difficult to oppose Nussbes account, she expresses a
substantive concern for the importance of diverstroad basis for defining human
flourishing and a tough-minded insistence thatvitlial human beings have a value
that cannot be denied. The political ethics sheemts is a robust but tolerant
conception of global justice that seems to endarsgde-ranging definition of human
rights, while allowing that different states wiligtect, promote and institute human
rights in different ways. Yet there are reasongdccritical — reasons revealed most
clearly in the inherent tensions of her work. Fitee tension between the capabilities
that every individual must have the opportunitydevelop and particular expressions
of the good life that may deny the value of certeapabilities, which is resolved
though an appeal to a universal form of situatedamionomous moral agency that
requires the full development of our faculties. sThequires a universal account of
moral identity, a claim that all humans have themeanoral nature, which remains an

ungrounded assumption. Second, in her reliance han rtotion of consensus

" Ibid., 48-49.

8 Nussbaum, “Non-Relative Virtues: An Aristoteliapgroach, The Quality of Lifeeds. Martha
Nussbaum and Amartya Sen (Oxford: University of@eafPress, 1993), 242-269. See also, “Human
Functioning and Social Justice: In Defense of Atelian EssentialismPolitical Theory Volume 20,
Number 2 (1992): 202-246.
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Nussbaum presupposes the terms that make suctlsensus meaningful — it supports
autonomous moral agency — and in doing so claim¥tice of the women to whom
she attributes the work of developing this conserssi her own. She does this by
taking the existence of shared values — a facttabeuvorld — as a morally important
fact, without making this move explicit, which rassthe question of why there is not
a further engagement wittow andwhy those women valuehatthey value. Instead,
she claims that the capability approachasfreestanding moral ideanot one that
relies on a particular metaphysical or teleologiciw.’”® Yet the force of this
freestanding moral idea clearly comes from the iblplays in supporting human
development aimed at the moral end of developitwated and autonomous moral
agents. While this is an improvement on less sulatt®unts of human essentialism,
the end toward which Nussbaum puts here theoryniempinned by a teleological

sense of the best human life and presumptions ahmimoral agenc}’

There is a further assumption that human aaped are a harmonious whole and
that joint and fundamental commitments to autoncemg equality are not only
justified as such, but they lock together in an am@nt way. What if this is not the
case? From an individual perspective, we may not be ablelevelop capabilities
that we value in tandem, but is this a failurelomufish or moral maturity? We may
have to sacrifice one capability for the sake obthar as they conflict either
practically or conceptually. For example, the el ©f independent practical reason
conflicts in both practical terms with our commitme and affiliations, not only
practically but also at a deeper level where inddpace and communion push us in
opposite directions. Further, we may be attachedhtdtiple communities and be
pulled to prioritise certain capabilities at thengatime, which may not be possible.
While from a social perspective we may not be ablenable all functionings at all
times because of a lack of the necessary resou@@esvorse, we may find that
enabling the development of some capacities resultseing unable to ensure the

requisite level of provisions for all other funatings. The need to make “hard

9 NussbaumWomen and Human Developmes8.

8 Anne Phillips, “Feminism and Liberalism Revisitéths Martha Nussbaum Got It Right?”
ConstellationsVolume 8, Number 2 (2001), 249-266.

8. Richard J. Arneson, “Perfectionism and Politi&&thics Volume 111, Number 1 (October 2000),
48-49.
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choices” is often abused in the course of politieg, it is a real dilemma we must face

in ethical life.

Also, Nussbaum sets certain choices off lirh#sause they undermine autonomy
and equality. They can be done with one eye opetg speak — subsuming one’s will
to God, for example, but insisting that one caryald this where one has the freedom
to choose for oneself. This seems to involve wreahBrd Williams calls ‘one thought
too many,* as the force of religious devotion is not firsstjfied by whether it

affords me autonomous and rational choice.

The level at which these criticisms are aingennportant. The primary concern is
with the meta-ethical framework, particularly thesumptions about the necessity of
universal principles to establishing moral certaifthis should not obscure that there
is much to be said for Nussbaum’s work, not onlyl@veloping a richer account of
well-being as a moral value to guide political Jiteut especially in exposing often
neglected capabilities of the poor, of women andha&f disabled, who are often
unconsidered. Rather, what is problematic, andaledein her defence of universal
human rights, is the presumed need for an ethicsedfinty that can discipline
pluralism and control political life, and which deps an account of an essential
human nature to justify this effort.

How should we respond to the difficulties emai@red in grounding human rights
in something essential to human being? It seeniBitwavn is right, universal rights
require a shared notion of human nature, but ghigaach is deeply problematic and
necessarily involves a form of unjustifiable moedsolutism that constrains and
disciplines. Not only do the many peoples of thelv@alue different things, even
within the Western tradition the exalted valueibétty and autonomy has often been
wilfully abnegated or left intentionally unclaimedrawing on a colourful allusion by
Alexander Herzen, when suggesting that most mefemprgood government to
freedom Isaiah Berlin makes the point that ‘menirdeeedom no more than fish
desire to fly. The fact that a few flying fish eixdoes not demonstrate that fish in
general were created to fly, or are not fundamgntplite content to stay below the

82 Bernard Williams, “Persons, character, and moralioral Luck: Philosophical papers, 1973-1980
(Cambridge: Cambridge University Press, 1981), 1-19
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surface of the water, for ever away from the sud e light.®® It is the need to

overcome this impasse that leads me to a consioeraitrationalist theories of rights,
as the thinkers in this broadly Kantian traditicels redeem moral universalism by
locating its warrant not in an account of humanuratut in the nature of reason

itself.

[ll. Human Rights and Rationalism: Transcenden@hmmunicative and Public
Reason

Kant and Transcendental Reason

The failure of the theory natural rights to grouinededom, or any other value, in
something more than convention leads to the rdigintheories of morality and

human rights, in which we see a sharp dividinghef inoral from the good, as the
notion of morality becomes more closely associatéd notions of undeniable truth

or validity. In examining this influential perspaa on rights | begin by looking at
Kant who laid the groundwork for rationalist thexsriof rights.

It is useful to consider Kant's own interpteia of his task — his critical
philosophy and appeal to transcendental reason waereattempt to reconstruct
philosophy, which he saw as threatened by the ‘elangf unfounded dogmatism on
the one hand and rampant scepticism on the cthéidt only did David Hume's
scepticism inspire Kant's epistemological wétkthe implications of Hume's
empiricism undermined the possibility of human aotoy, which was central to
Kant's moral theory® Hume was content for morality to consist in ination
supported by habit, for Kant this made an adequatfence of human freedom
impossible, since it is often sacrificed to thessyvforces, thus moral obligation
‘must be soughé priori solely in the concepts of pure reasbhiKant gave the value
of autonomy a rational basis, but it is not enotagyassert that reason tells us that man

8 |saiah Berlin, “Herzen and his Memoirégainst the Currented. Henry Hardy (London: Pimlico,
1997), 207.

8 Kimberly HutchingsKant, Critique and Politic§London: Routledge, 1996), 12.

8 Immanuel KantProlegomena to Any Future Metaphysics: with Sedestifrom the Critique of Pure
Reasonged. Gary Hatfield (Cambridge: Cambridge Universitgss, 1997).

8 Kant, Critique of Practical Reaso(Mineola, NY: Dover, 2004), 52-9. See also, Dahlisme, A
Treatise of Human NaturgHarmondsworth: Penguin Books, 1969), Book III.

87 Kant, ‘Grounding for the Metaphysics of Moralsi,Ethical Philosophytrans. James W. Ellington
(Indianapolis, IN: Hackett, 1994), 2.
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is free despite his chains, as natural rights thipkloes. A critique of reason itself is
necessary before we can be confident in our uratesigs and intuitions. The value
of human freedom, of autonomy, must be absolutd, tancomplete this task Kant

argued that this value was written into practiealson itself.

As a result of Hume’s scepticism, conceptshsag time and space could not be
established empirically, therefore in Kant’s foramidn they were necessary to reason
as such® The rules that regulate understanding, implicitcognition, also imply
rational ideals such as freedom. Because the fafrcausation cannot be empirically
proven, it must therefore be a constitutive ideaunflerstanding; therefore, our
understanding of causality entails free will. ltais ideal that does not exert influence
as a necessary orientation until we consider mactieason and its attempts to
influence the world® As beings limited by reason but existing in theterial world,
the human will is motivated by both the reasonalld the sensuous, and where we
act from reason we demonstrate a transcendentddne of the will. When we act

upon inclination, our will is merely determined amat free, and so cannot be moral.

Free action is moral to the extent that itaads with the good will, which is
initially defined by a categorical imperative tolmonly those actions that could be
made a universal law. This implies that moral freedom must take a ursakform,
that the imperative of the good will is the samedweryone, as a matter of reason —
not convention or faith. The good will is, esselhjarational freedom; its rationality
is defined by the obligation to respect every ottaional will as an end in itself,
which the principle of universalisation ensutésTranscendental freedom is
necessarily moral freedom, because the imperatitteeagood will is expressed as the
inexorable logic of autonomy, of the will as an ansed cause. The rational will is
the self-legislating will and its highest expressis found in a kingdom of ends,
where there is no external law and every autonomlliss respected? This is why
morality becomes concerned primarily with duty, as obligation to respect the

autonomy of every reasonable will supersedes anyastional good we may wish to

8 Kant, Critique of Pure ReasofMineola, NY: Dover, 2003).

8 Kant, Critique of Practical Reasqr804-314.

% Kant, “Grounding for the Metaphysics of Moral&thical Philosophy7, 30 and 41.
*!Ipid., 36 and 41.

%2 Ibid., 37-40 and 42-4.
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pursue. This moral law of the categorical impe®is not based in any phenomenal

desire or interest, and in turn, it serves to aeéind limit the just pursuit of ends.

While Kant's formulation of moral obligationeems to avoid the problems
associated with the natural rights tradition — rntityrés a postulate of practical reason
itself, neither an empirical nor God given end earset of problems is created. First,
not only are Kant’s examples of moral duty notosiguunconvincing, many have
suggested that the categorical imperative is in@tieas it can be taken to be both
overly abstract, implying that nearly any rule ablle justified, and, alternatively,
that any just rule would be far too demanding t@taetical. Second, the gulf created
between the worlds of reason and experience, mypi@hd inclination, seems to be
unbridgeable. Which suggests that Kant has boughtrational grounding of the
moral law at too high a cost, since it is not cleaw it can exert influence on human

action or become effective in political and sodtial.

A common criticism of Kant is that his view dbity requires us to expunge all
inclination if our actions are to have moral worffhis criticism is based on his
examples inThe Grounding for the Metaphysics of Morgsrticularly the lover of

mankind who loses his sympathy for humanity. A®P8inger puts it,

it is only when such a person somehow “loses athithy with
the fate of others”, so that the person is no longeved by an
inclinations, but acts from the sake of duty alotgyt “for the first
time his action has moral worth”. Here is a dodriat might
wring a grimace of recognition from an early Chast saint
mortifying his flesh in the deseti.

Barbara Herman convincingly argues that we can nsdfese of Kant's view by
distinguishing what is done for the sake of dutysus what is done in accord with
duty® The true meaning of duty is seen clearly in momevitere we have lost all
inclination to act in accord with duty and our omhptivation is to do what is right.
Duty plays two roles: partly it limits justifiabiaclinations where there is no positive
duty, asking if an act is permissible; while whea act for the sake of duty we do

those things that the good will demands of us, @mg then do our acts have moral

% peter SingetHow Are We To Live@Amherst, NY: Prometheus Books, 1995), 216.
% Barbara Herman, “On the Value of Acting from thetie of Duty,” The Philosophical Revigw
Volume 90, Number 3 (July 1981), 359-382.

42



worth. Though this moral worth need not precluggad inclination, so long as duty
is our motivatior?” ‘Morality sets limits to the ways in which and tireans by which
we conduct our lives; it does not give them di@tti Thus morality apparently
sanctions any way of life which is compatible wktkeping our promises, telling the
truth and so on’® Kant's perspective is not so severe as it may sémmdid not

demand that we behave as saints in order to aclipor

Kant's intention was to explain our common sgemotions of right and wrong,
which entails both freedom and responsibility, eatthan offer a radical critique or
suggest new moral conceptions. As our attemptsttovahin the phenomenal world
reveal a determined natural order, our sense thatometheless choose between right
and wrong reveals the transcendental freedom shituei basis of the moral will. The
more profound problem with Kant's moral theory ikatt by separating the
phenomenal and noumenal realm, he suggested aipdijosubjective will that is the
sole author of legitimate values and eAdé/hile Kant argues that reason ensures that
every will would pursue the same moral ends, tlisdobne via the test of
universalisation in the categorical imperative, ehhas proved unconvincing as it is
practically possible to fit nearly any end to th@versalisation test As Maclntyre
argues, the rationalist claim of Kant's imperatweas that the demand to treat all
humanity as a means and not an end could not ¢ensisbe violated, yet we can
‘without any inconsistency whatsoever flout it; tl&veryone except me be treated as
a means” may be immoral, but it is not inconsistantl there is not even any
inconsistency in willing a universe of egoists afl whom live by this maxim?®®
Kant's formulation of transcendental freedom andsti@et moral reason has
unexpected consequences: if we are unconvincetiebgtility of reason to give the

categorical imperative substance, then what isitefin existential subject free to

% bid., 381.

% Alasdair MaclntyreA Short History of Ethic_.ondon: Routledge, 2002), 190.
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Nationalism,” ed. Henry Hardyhe Sense of Realifzondon: Pimlico, 1996), 232-48.

% Berlin, “Kant as an Unfamiliar Source of Natiorsafi,” 244-245. See also, William&thics and the
Limits of Philosophy63-64.

% Maclintyre,After Virtue 46.

43



choose nearly any end for themseli®er a deeply conventional moral subject that is

compatible with any given end%

Kant was not unaware of these problems arttierCritique of Practical Reason
he suggested that reason presupposes a teleoldgamakwork for his moral
project'®? This not only provides a way to bridge the gapveen the good will and
inclination, as moral education and cultivationvisfue support rather than undermine
moral action, but it also makes clear why Kant éaedd convention imperfectly
reflected the moral-will. Conscience is a natuealulty drawn to the consideration of
the good will, making progress toward closing th&p goetween morality and
inclination possible, though never compl&t&Further, the development of human
freedom is a natural end, it is in a sense whatdmity was made for, and the
development of virtue and the possibility of moeducation give us reason to hope
that we may yet get closer to the moral id&While this framework cannot be
proven, it is a hopeful supposition; it gives soteterminate content to Kant’'s moral
theory, as reason, partially expressed in our mataltions and customs, is moving
toward a more perfect realisation. Yet if we firgk tmetaphysical presumptions of
Kant’'s noumenal-self unconvincing, it seems unijkilat his theory of the perpetual
progress of conscience sentiment would resolveptbblem. A formal moral law
attached to a particular and largely Protestanteption of human nature, which is at
best a historical artefact, hardly seems to progidenvincing reason to accept Kant's
moral theory’®® From this perspective we can make sense of th@isimg fact that

Kant set the stage for Hegel and Kierkegaard, édn historicism and existentialism.

While Kantian moral theory aims to provide @res basis for establishing a
universal moral order in the face of diversity, tmetaphysical system it depends

upon leave us with an unattractive formafti- so what explains the continued

190 Berlin, “Kant and Individual Autonomy,” 23; Maclyre, After Virtug 47. Further, this line of
existential reasoning is taken to apotheosis by Peaul Sartre iExistentialism is a Humanisrad.
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influence of his deontological approach? In libgyalitical theory, Kant’s distinction
between the moral and ethical has set the terrdsludte, and those inclined to accept
the autonomous subject at face value can jettisertroublesome metaphysics. This
leads to a Kantian legacy in which universal moigtits are based on the necessary
conditions for the respect of autonomous and ratiagents, and the messy world of
politics, with its diversity, change and many goadsuly limited by the demands of

equal moral respect’

For Kant, however, the struggle of practicgson to remake the world was of
primary concern and a direct result of his critipallosophy'®® This broader context
explains his approach to law and politics as imgmrftools for drawing the
transcendent and the practical closer togethethatathe moral law can be expressed
in the world, though this process is neither guteah or smooth’® Right is
concerned with the external relations of wills, math motivation, thus the right that
is derived from the moral law is only an a priaiaredard to be met by positive law
that can coerce one’s action. Right action is thlaich accords with universal law,
where right choice respects the autonomous chdicethers™'® | do not want to
consider Kant's political theory here, but merelgim out his sensitivity to the
problem created by radical separation of moral gypie from the world of
experience, which is rarely considered by Kantiapired liberals. The moral law
does not sanction or demand any particular comrmepmif the good state, instead it
articulates minimal conditions of representativegitiemacy and disavows
revolutionary action, leaving the achievement ditjgal further reform to forces of
natural history and the persuasive force of repabliideals! This political

quietism, which is a result of the separation @& thoral realm from the political,

maintain the authority of moral principle in the@visions to Kant's theory, whereas | am takingiéss
with the problem Kantian theory sets for itselfeStr example, Onora O’'NeilGonstructions of
Reason: Explorations of Kant's Practical Philosofi@ambridge: Cambridge University Press, 1990);
Barbara HermanThe Practice of Moral Judgme(ambridge, MA: Harvard University Press, 1996);
and Christine Korsgaar@reating the Kingdom of End€ambridge: Cambridge University Press,
1996).
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brings out a persistent feature of the quest fotagey, which is that it affirms or

permits the political status quo to remain unchmajés.

Kant’s rationalist deontological theory falits convincingly liberate morality from
an unjustifiable particularity, and his articulatioof a transcendental moral
universalism raises further problems. Practicatlye sharp distinction between
abstract morality and political life means that flehsaints are engaged in
introspection, burly sinners run the worfd? At the same time reasonable morality
‘lays down principles which are universal, categaiand internally consisterit:®
Meaning that oppositions to the good will are sasrdispositions and appetites for
the merely contingent, inessential but always tlestme phenomenal self? Rather
than provide an adequate moral universalism, Keains to highlight the remainders
left by his abstract rationalism: morality loses éffective power in political and
social life, motivations other than respect forefrehoice become inessential in an
ideal order of universal moral right, as all valuaesst pay service to the value of
autonomy, whose supremacy is determined in abstrafrtom all actual conditions

and concrete experience.

| turn to the work of Habermas next as an msitsn of the rationalist defence of
moral universalism, and for his explicit defencecohtemporary human rights. | have
chosen Habermas because he gives significant wiighe critical aspects of Kant’s
work, such that, while liberal political theory tnto accept the presumption of the
autonomous individual as well as modern politicahaitions without much anxiety,
Habermas’ theory only offers a more critical venswf moral universalism. Finally,
in explicitly trying to rescue the Kantian projeetabermas responds to a number of
critigues mentioned above, particularly those ofcMgyre regarding the troubling

effects of modernity on ethics.

Habermas and Communicative Reason
Habermas’ discourse ethics, particularly in comtamawith his theory of law and
politics, responds to the claim that Kant’s ratigtamoral theory was unacceptably

metaphysical and individualistic. Further, Habermaaims that his theory of

12 hewey,Reconstruction in Philosophg13.
113 MaclIntyre After Virtue 45.
4 Honig, 19.
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communicative action presents a critical perspectim our contemporary condition
that recognises particularity, while making good thke promise of a legitimate
commitment to universality — and in this recastassical notions of practical
reason-* First, | will examine how Habermas defends monaiversalism via the
nature of normative discourse. Second, | turn ® umderstanding of our current
social and political condition, and how, in thahddion, we find normative validity.
The breadth and complexity of Habermas’ work lintite scope of this analysis, and
here my focus will be on Habermas’ explicit defermfehuman rights, discussing
other aspects of his thought only in the necessepyh.

As quoted earlier, Habermas draws a sharpndigin between the just and the
good — what he terms the normative and the evakiatihis distinction is a legacy of
Kantian moral theory, which Habermas intends toiseevwithout recourse to
metaphysical claims or unacceptable formalism. Takengood on this promise
Habermas develops a theory of communicative actidn¢ch analyses the forms of
reason oriented toward understanditigThis is opposed to systemic logics that are
oriented toward successful action. This communreatiationality replaces Kant's
pure reason, and thus provides a critical persgecwithout recourse to the
transcendentdf.’ Reason’s orientation toward understanding is keyit implies that
rational agreement is based on the inter-subjec&gegnition of criticisable validity
claims. There are three types of claims that comaoatime action is concerned with:
the factual, the normative and the authentic, eaclwhich represents different
motivations for action: determining the truth, thght and the sincere in expression.
My concern here will be to show how communicativetiam concerned with

normative validity responds to the limitations cdri€ian moral theory.

In discourse ethics the source of moral olilbgacomes from the idea of inter-
subjective agreement through rational discourstherathan as an imperative of
reason to follow the good will, as expressed indaiegorical imperative. Building on
his more general discourse theory, Habermas ariipa¢ghe claims we make when

seeking mutual understanding — in the case of nireatatements, agreement

15 Jiirgen HabermaBetween Facts and Norn@€ambridge: Polity Press, 1997), 1-8.

116 3iirgen Haberma$he Theory of Communicative Action, Volume 1: Reasal the Rationalization
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regarding their rightness — contain the conditifmrstheir own validity'*® What this
means is that while the process of normative dismus intended to produce
rightness, the process by which this occurs linpiisces limits on the forms of
agreement that can be considered valid, as a amaii communicative rationality.
The general principle of discourse ethics is bagauh the conditions of possibility
for the transcendental-pragmatic justification adred principle, which is established
by revealing the ‘assumptions that are inevitablagny argumentation game aiming at
critical examination,” the derogation of which rksuin a performative
contradiction**® The act of giving reasons for a normative statenrercessarily
involves stepping outside of any given ethical disse, and engaging in a practical
discourse that supplies the conditions for norneatialidity as such. These conditions
areintuitively known buttheoreticallyrestated in the universalisation principle, which
concludes that a contested norm cannot meet witiserd ‘unless all affected can
freely accept the consequences and the side effectshiihgeneralobservance of a
controversial norm can be expected to have fos#tisfaction of the interests each
individual.”?° For Habermas, this is the only moral principled éike the categorical
imperative, it functions as a test of acceptabiidyany further moral principle. This
is restated as the principle of discourse ethidschvis that ‘only those norms can
claim to be valid that meet (or could meet) witle tipproval of all affected in their

capacity as participants in a practical discoutse.’

Habermas argues that this derivation of mpriciple avoids Kant’s problematic
transcendentalism and does not make unredeemaligmysical claims, as it is a
necessary consequence of communicative reasore #re/ arguing in order to reach
an understanding, we must accept the rationalitiyinge that activity — this is
transcendentalism through pragmatic semantics. theerisation of our intuitive
expression of these conditions is fallible, but tlezessary logic of communicative
action is not-*? Also, discourse ethics are not susceptible tacthigism of excessive
abstract individuality, such that anyone can disseuvith themselves in order to

produce valid norms for everyone else, insteadustninvolve actual discourse that
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results in inter-subjective consensus among akéeéhaffected. The reality that this
may at times only be approximated does not meandibeourse ethics relapses into

abstract individualism, only that it has practidaitations?®

Thus far discourse ethics seems to effectivebpond to major criticisms of the
Kantian project; yet, it is still a formal princgthat seems to lack any content, and as
such it suffers similar objectiorié’ Habermas deflects this concern by admitting that
the universalisation principle is indeed empty &wdhal, but this only means that the
content of practical discourse must be suppliechfsbmewhere else. ‘It would be
utterly pointless to engage in a practical discewrghout a horizon provided by the
lifeworld of a specific social group and withoutaleconflicts in a concrete
situation.*®® The argument thus far seems convincing, but th¢ faat we are
required to assume the intuitive validity of thenditions for finding argumentative
agreement seems to beg the question; as we rigished of the categorical
imperative, we can ask of the discourse principddy, given all the ways in which
we communicate must valid normative agreement vollthis logic??® The
performative contradiction that supposedly resirten seeking normative validity
without acknowledging the principle of discourdae injunction to seek and respect
the approval of all affected, already presupposegsaricular account of validity.
While performative contradiction in the manner Hah&s’ describes may undermine
normative validity so stipulated, the account ofidity does not benefit from the
same analytic necessity. This goes beyond the slainthe sceptic — who Habermas
relentlessly pursues throughddbral Consciousness and Communicative Actiaas
it is certainly possible for communication, and ewenderstanding, to take place
under less egalitarian conditions. Validity derifemm other forms of communicative
action, not based on egalitarian ascent, but adioe interpretation, for example,
would result in very different normative principlég¢abermas is not unaware of these
issues. If we are not immediately convinced by sbmantic arguments, Habermas

2% |pid., 94.
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appeals to the empirical evidence of moral psyanoknd social evolution to support

his linguistic analysis.

To further defend his discourse ethics Habsroses the psychological theory of
moral development elaborated by Lawrence Kohlbénghis discussion of the
development of moral consciousness he uses Kobd¢béngory, in which higher
levels of moral development are correlated withr@ater capacity to take on the
perspective of others and to seek abstract andersal rules. While Habermas
acknowledges Kohlberg’s Kantian presumptions insgifging higher levels of
development, and considers the empirical divergaencéhe actual studies, he is
convinced it provides empirical evidence for hisngcendental pragmatic argument
by showing that psychological development leadstoreedopt the form of normative
validity elaborated in discourse ethics. He alsguas that the social development of
subjectivity compliments Kohlberg’s work and funthstrengthens the case for
discourse ethics. The transition from a subjectibhsed in a given way of life to a
decentred understanding of the world correlatesigber levels of moral reasoning
and reveals the intuitive power of the universailsaprinciple. But it is not clear that
this empirical evidence is innocent or wholly caming, as Habermas’ distinction
between logics and dynamics of development suggesterein the logic of
development is distinct from the actual empiricat@mics. The logic of development
is based once again on the semantic linguisticyaisabf communicative reason, so
the question as to why we should accept the theatenterpretation of the empirical

evidence remains opéfy,

Habermas sees the development of communicegason as bound up with social
development more broadly. While the logic of commative action may be inherent
to speech acts, the importance of this type ofomiag is increasingly relevant
because of the development of the social world.d&orental to his view is the
distinction between lifeworld and system, which eap the alternative logics of
understanding and successful actithwhile the modern lifeworld is defined by the

fracture of conventional religious belief, leaditogseparate fields of scientific, moral
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and bureaucratic activity developed as a resutedfinical and social changes, it is
threatened by system logics that support structaremted only towards successful
action. Communicative reason is central to prewegntsystemic orders from
colonising the lifeworld, which has been weakengdhe collapse of conventional
belief systems, and the critical and constructask tof reason can only be performed
through an orientation toward shared understanding. in this broad context that
Habermas sees the theory of communicative actioonsgructing practical reason in
a way that validates not only the liberation of théividual and the power of reason,

but also provides new grounds for legitimate moraique **°

There is a further step in Habermas’ argunikat moves from deriving moral
principles to justifying an institutionalised humaghts regime as the legitimate basis
for domestic and international political authority.Beginning with the idea of a
social order in which authority is held by an ongad political power, it follows that
such order requires legitimacy. In the modern stptditical power is constituted
through positive law, or law which is enacted amrcive. This law, therefore,
makes an inherent claim to recognition. This isla@nt that the law should be
followed not only because it is authoritative, lago because it is legitimate. The
modern conception of the legal person and the legalmunity requires individual
rights to render authority legitimate. These indual rights are moral rights derived
from reciprocal moral duties, which in turn justéynd limit the legal entitlements of

legitimate authority to act coercively.

For Habermas, the moral universe is unlimitedluding all people regardless of
social space and historical time, while the legahmunity is a specific and historical
social structure. The validity of the state’s en@anent and implementation of the law
is intertwined with the legitimacy of the purporgdational procedure for law
making. This legitimacy gives individuals a reasbayond strategic self-interest, to
follow the law and to accept the state as the guaraf legitimate authority. Such a
scheme of legitimacy, however, generates a diffistdblem: how can we ground the

legitimacy of procedures that can be changed byle¢léeslative authorities? For
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Habermas, this illustrates the illegitimacy of mibemocratic states, as they cannot
justify their power in moral terms. The challengemade greater by the fact that we
cannot call on religious and metaphysical notiohsaural law, which could hold
positive law in check; this is especially probleman pluralistic modern societies
where such integrating world-views and collectiveinding ethical systems have

disintegrated or never existed.

The solution to this problem is found in papusovereignty and individual rights.
Within the legal community individuals are protetighen they take on the artificial
status of individual rights bearer¥. The democratic features of popular sovereignty
presuppose rights to communication and participatamd also secure the autonomy
of the politically enfranchised citizen. Individugghts are grounded in the need to
protect the life as well as the private and civelty of the individual subject to the
state™? This solution presents us with an idea of humghtsi as the basic rights that
free and equal citizens must accord one anothbeif want to regulate their common
life legitimately by means of positive law. An imp@nt assumption here is that a law
may claim legitimacy only if all those possibly efted could consent to it after
participating in a rational discourse to arriveshfired opinions. Human rights, then,
institutionalise the communicative conditions for raasonable political will-
formation, and both civil democratic and classitberty rights are necessary to

maintaining this legitimate legal community of leégadividuals*®

A first objection to this argument is that hamrights refer to all humans, but as
legal norms they only protect individuals so faitlaesy belong to particular types legal
communities. There is a tension here, which lead®wask if human rights should not
have unlimited validity in all context§? This raises the concern that these standards
hide an unjustifiable claim to superiority by thee8Y¥ based on the false universality of
rationalist moral principle and the necessity tégalised political order. This objection
is unsustainable in Habermas’ view. The critiqueioif/ersal reason fails to notice the

self-reflective character of the discourse of madgr In this context, human rights are
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set up to provide every voice with an equal heaangd provide the standards by which
latent violation of its own claims can be discowkreluman rights demand universal
inclusion and function as ‘sensors for exclusiohgractice that marginalise the other
in the name of human right® The further claim that the normative languageaot |

reflects nothing else but the factual power of @i authorities misses the power of
law to domesticate political power by legitimatitayv through processes that respect

moral rights.

These objections are misdirected and uncomgnfor Habermas, because other
cultures and world religions are also exposed &dfmallenges of social modernity,
which are the conditions in which human rights aodstitutional democracy were in
some sense ‘discovered’ or ‘inventétf’Human rights stem less from the particular
culture of the West than from the attempt to resptnspecific challenges posed by
modernity. Further, human rights are not metaplaygraths but social constructions
that protect our individual and collective autonomijhe model starts with the
horizontal relationship between citizens, rathantiith the second-level relationship
to the functionally necessary state, which mustomstructed after the social
transformation of modernity. The legalised authyodt the liberal state produces an
abstract form of solidarity among strangers whohvigs remain strangers by granting
each their due rights, but the state is not pmabe as such. Given the reality of
modern legal states and globalised market relgtibnsian rights and constitutional
democracy provide the rightful basis for legitimataitical power and social order.
These developments increase human freedom byrinitegitimate social coercion,
while allowing for a diverse range of social arramgent and ethical beliefs that are

only constrained by those moral principles accdpttball citizens, as equals.

While this is clearly a fuller response to thigections | have raised against the
moral universalism of human rights up to now, tvgegtions remain. First, the use
of discourse ethics is unconvincing for a numbereaisons. As has been pointed out

by critics, the ideal speech situation is essdwptiaipossible to set up in the real
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world.**” Yet the hypothetical discourse and agreement shatild emerge seems
unrealistic in a deeper sense; as it begs theiqunestwhether an agreement could be
reached yet remains committed to the strong maratiples that Habermas draws
from it based on a merely hypothetical conser&URelated to this line of critique is
the objection that discourse ethics assumes therisuipy of abstract and general
moral principles, but there are other forms of rheemsoning and other basis of
discourse that could be considered inherent to Inmeesoning>® We do not have a
priori reasons to start with the sorts of usagenofal claims that Habermas does,

other than his own initial privileging of abstraatd universal principle¥?

The second objection, and for my perspecthve most substantive criticism,
discourse ethics conflates justifiability and netgys There is no necessary
connection between my assertion of a moral claichthe presumption that it holds
universally*** Habermas endorses a view of moral reasoning testlts in a
comprehensive vision of the right — which implieattwhen our values conflict they
only conflict part way down, that the right canreitail moral los$*? | want to
suggest instead that moral claims can reflect aafiy of values that remain in
conflict all the way down. This implies that morahlidity is situational and
contestable, that if there is something we wamialbmoral truth, we can only aim for
the more modest goal that a moral claim is undedstble as a specific value
judgment, reflecting special circumstances and ricodar act of judgment. This

point highlights the costs of the rationalism ofatiurse ethics, which assumes the
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superiority of abstract and unchanging moral pgled, if we were to privilege a
more responsive and contextual form of moral reagprihe requirements of
discourse ethics would seem counter productive taedprocedure of justification
would look very different®®

My second objection to Habermas’ defence a¥ansal human rights is based on
the connection he makes between his emancipatbiy @hd a progressive response
to social modernity. Even if we accept the fournlzdi value of freedom, it is less
than obvious that the ideal story of “our” respotssocial modernity is one that can
be convincingly framed as one of increasing humesedom. Not only does
Habermas’ theory seem to presuppose a teleologiea¥ of history and social
development, in which our ideal end is taken toabmaximisation of equal human
freedom, his view of freedom seems overly preseeptThe freedom of individuals
to act as they please is conceptually distinct ftom value we find in equality and
democratic participation, and it is problematictmflate such notions and ignore the
extent to which they conflict both conceptually gmactically*** Not only do such
packaged readings of important values obscure timeplex texture of our moral
world — tending to obscure the tensions betweesdfsen and order, for example, with
a utopian view of necessary compatibility — thegoakncourage an account of
morality that is unable to take the depth of tharadity of ethical values seriously.
Further, taking the modern state and global magkehomics as not only given, but
also as enabling the realisation of greater humeadbm further compromises the
critical capacity Habermas’ theory. It seems toitlieritique of the social order,
excluding perspectives that question the presonptf a constitutional and social

democratic social order as the necessary and bspbmse to the logic of market

143 This critique reflects Dewey’s argument that wédideals, of both moral principles and methods,
from experience of specific situations in which fireblem at hand is key. In a sense, Dewey'’s
pragmatism is more radical and Habermas’ projagilires a questionable attempt to found the
epistemological dominance of the general over gleeific. See in particular: John Dewédyctures on
Ethics: 1900-1901ed. Donald F. Koch (Carbondale, IL: Southern lligndniversity Press, 1991), esp.
51-73.

144 |saiah Berlin makes this vital but often underagjated point, one need not be a libertarian to
recognise that freedom is distinct from equalityolitical self-determination, no matter how linked
conceptually and practically these ideas are, taeyand do demand trade-offs — democratic equality
will limit freedom and the appeal to rational andrfreedom is deeply problematic. See, Isaiah Berli
“Two Concepts of Liberty,Liberty, ed. Henry Hardy (Oxford: Oxford University Pre2802), 166-
217.
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exchange and bureaucratic rationality, for instabh@xcludes more radical forms of

economic egalitarianism or participatory democracy.

While | can hardly presume to have refuted éfailas’ impressive theory, or even
dented the considerable amour of his intellectugiievement, | hope to have
presented a convincing view wfhat is sacrificedn his move to a communicative
moral rationalism. In readingloral Consciousness and Communicative Actae is
struck by the language Habermas’ uses — in cha$imgn the moral sceptic to an
‘existential dead end’ we get an illustrative méiapof the rationalist project to bring
the unruly nonconformity of diversity, particulariand pluralism to heaf® If this is
a project that is doomed to failure another sorinqgtiiry is necessary — but before |
turn to this positive articulation, | want to comer the work of John Rawls, who
sought to revise the Kantian rationalist traditafrrights thinking using an alternative

strategy.

Rawls and Public Reason

Many of the strongest defences of both moral usalesm and human rights come
from the contractualist tradition of liberal patiil philosophy*° Yet one of the key
figures, John Rawls, was reluctant to elaboratebaist conception of international
human rights. IPA Theory of Justicéhe argument is that any individual participating
in the original position would agree to Rawls’ miles of justice, which entails that
each person should have an equal right to the extehsive set of basic liberties that
is compatible with a similar set of liberties fothers, along with equality of
opportunity and a distribution of goods that betsefhe least well-off*” As each
person chooses without knowledge of their particuiéerests, abilities and social
standing, impartiality is maintained and both basghts and principles of social
justice are established. Yet, the terms of this@gent seem to presuppose what it
purports to justify, namely a universal scheme aia liberties provided to morally
equal rational agents. If we do not presupposedhee of liberal egalitarianism, then

there is no inherent reason the terms of this acht@are compelling. Rawls famously

%% HabermaslMoral Consciousness and Communicative AGtidi2.

14 Charles Beitz, and Thomas Pogge, for examplefiguees associated with the same liberal tradition
as Rawils, but lack his concern for the nature efréason that we appeal to in justifying moral
principles, see for example Charles Beltae Idea of Human Righf®xford: Oxford University Press,
2009) and Thomas Pogg#&/orld Poverty and Human RighgSambridge: Polity, 2002).

147 John RawlsA Theory of Justic€Cambridge, MA: Harvard University Press, 1999).
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restated his position to make clear that his cotied justification was limited to
liberal democratic societi¢&® leading to the defence of basic human rightJtie

Law of Peoples

In Rawls’ original work, the moral force die original position came from his
assumption that we have shared ideas that undmrifeconception of justice. We
assume that individuals have the freedom to forthursue a vision of the good life,
and that they are able to cooperate with othetberpursuit of that life. Further, this
freedom applies equally to everyone with the nemrgssapacities. Therefore, the
terms of cooperation in society should not be based particular interests,
convictions, abilities or social position. Givenistlstarting point the contract that
results from the original position may seem unpeofatic, but these assumptions are
substantive and fail to give those who do not tdlean on a reason to consent to
Rawls’ conception of justice. The original argumdrwever, was intended to work
out a theory of social justice concerned with digerpolitical communities, which
limits its scope to the domestic politics of libedemocratic state¥’ The later move
to a political conception of justice displayed Rsivdensitivity to the charge that his
theory of justice was a partial one and highligihis Kantian legacy in his thought.
Because he wanted to establish basic rights, anektension moral principles, on a
priori grounds Rawls was forced to reconstructaagegorical imperative not simply
as a hypothetical contract but as an expressiositodted rather than transcendent
reason. Initially, Rawls tried to establish theaahl necessity of the original position
by appealing to an ongoing process of finding otfle equilibrium between our
given moral presumptions and the results of a matianalysis of those principles —
his Kantian constructivism was present from earf{?b- which is why the charge of
partiality was more damaging to Rawls’ theory tludimer liberal philosophers. If we
lack shared starting assumptions, then reason rissoming powerless in

determining what justice demands.

In response to the challenge that human diyepsesents to his theory, Rawls

made two distinct moves. First, he distinguishetivben a conception of justice

148 John RawlsPolitical LiberalismandJustice as Fairnes®d. Erin Kelly (Cambridge, MA: Harvard
University Press, 2001).

199 Rawls,A Theory of JustigetO1. See als@he Law of People®3-29.

130 Rawls,A Theory of Justige3-46.
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based on substantive metaphysical premises (abeutature of the individual or the
inherent value of autonomy) and a political conmeptof justice based on the
requirements of political reason, which allow favedse individuals to find justice
terms of coexistence without recourse to substanpikesuppositions. Second, he
more explicitly differentiated his domestic andeimtational accounts of justice.
Because the social conditions between communitesiéferent then within a self-
contained society, and the problem of ethical divgris only magnified by
considering the question of international justiBawls’ international theory was by
necessity less ambitious, making his defence ofarsal human rights minimalist in
both justification and substance. Human rights aeminimum standard for the
legitimacy of political power, both for authority itwin states and as limiting
conditions for rightful interventions by outside vp&r. These basic rights, which
include a right to life, liberty, property and foamequality:>* are required by the
presumptions of public reason, which provides thed@ions for a legitimate politics

without a deeper consensus.

This political account of justice is first ddgped in his defence of political
liberalism, in which disagreement on comprehensigons of the good within a
society precludes the common sense of justice hpoged inA Theory of Justicdn
its place he argued for a political conception astice based on an overlapping
consensus of principles necessary to a just libsoalety, though the reason we

support those principles may be different.

While in a well-ordered society all citizens affirthe same political
conception of justice, we do not assume they dimisall the same reasons,
all the way down. Citizens have conflicting religsy philosophical, and
moral views and so they affirm the political conbep from within
different and opposing comprehensive doctrines,ssmdn part at least, for
different reason¥’

The goal of such a consensus remains the estalgighof some universal basis on
which to ground the validity of principles of jus¢i — as a moral law or imperative
that is beyond the realm of ongoing disagreementhis overlapping consensus we

find consensus on some basic moral principles, &e® do not find common and

131 Rawls, The Law of People$5.
152 Rawls,Justice as FairnesS2.
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undeniable reasons for that agreement. To base rhuights on the results of a
political contest between cultures, ideologiestates would have been political in the
wrong way for Rawls, hence he appealed to the naifgoublic reason, which leads

us to an agreement on human rights.

In Justice as Fairnesspublic reason is intended to support an agreenmeiat
liberal context, but iMThe Law of Peoplethis notion is put to use in an international
context of increased diversity’ The first demand of public reason is for reciptyci
requiring political decisions to be expressed imtethat are agreeable to all members
of a society">* In the case of the society of peoples there isargdtared liberal culture
to draw from, but a variety of cultures, which medmat human rights must provide a
minimal standard of legitimacy as part of the sazenceptions entailed by the law
of peoples, or the idealised account of the conteary international order? In turn,
human rights are intended to prevent abuses ofitheils that make any just society
impossible. However, the important values that mnwdéee the notion of public reason
are not politically innocent.

An agreement in accord with public reason e dhat affirms the norm of
sovereignty and preserves the autonomy of the mesmddea society of peoples, as
well as dictates that fair procedures are the feguirement of justice. What is not
clear is why these would be reasonable terms fmesme unconvinced by the current
international order — and this would importantlgliude liberals with a cosmopolitan
orientation or who support a more substantive atcaf human rights. Rawls
defended his assumptions through an appeal to tdeaty, but the broader critique
remains, especially in light of his professed paditturn. By attempting to provide an
ideal version of existing international norms, Rawhcritically endorsed notions of
sovereignty and international law without considgriproblems inherent in such

ideals™™® While he argues that to base our decisions on rifegely political

133 Rawls, The Law of Peopled21-128.

% |bid., 136-137.

135 The basic principles included in the law of pesmee drawn from the traditional principles and
practices of international society and law; thestude self-determination, sovereign equality, the
observation of treaties, non-intervention, selfesiele and standards of just war.

1% Even a mere handful of critical texts are suffitito undermine the conventional understanding of
international politics that Rawls deploys: See, B.BValker|nside/Outside: International Relations
as Political TheoryCambridge: Cambridge University Press, 1993);tignH. EnloeBananas,
Beaches and Bases: Making Feminist Sense of Iritenad Politics (London: University of California
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contingencies of power, interest or coercion wadogdpolitical in the wrong way, |
want to suggest that his attempt to game the pslahead of time is ethical in the
wrong way, in that it assumes existing ideals toaheethically acceptable starting
point without interrogating their history or conseqces. Under the pretence of
accommodating what he terms the facts of “reasenphiralism” we get a political
order that places a number of key moral assumptieyend consideration — that the
inter-state system is the best possible order,dtmunities should ideally be self-
sufficient, and that fair procedures are the markar justice — they may only be
political (as opposed to metaphysical) but thegasonableness” ensures that they

should not be challenged.

One of the most problematic aspects of thelflaw endeavour is that it is set up
so that any contracting partiegould accept the terms of the contract — or more
specifically, that any reasonable peopleuld accept the particular set of human
rights that comes out of the law of peoples. EvefiRawls’ emphasised the political
rather than metaphysical nature of the necessageawnt, it is still problematic, as
the question remains open as to why those withfgigntly different moral, political
and social understandings would agree to a pdliticalerstanding of justice that
reinforces the liberal capitalist nation-state @imel contemporary international order
based on sovereignty. This proposition does noty dnipact the presumably
conservative culturist that much liberal theory gimes as the key dissident voice, but
it also limits more radical progressive critiquéshe political and economics order. If
the basic structure of the state, the contemparapytalist economy and the terms of
international order are assumed to be analytidadlyic and the subject of necessary
reasonable consent, then the moral universalism hamdan rights regimes that
emerges from this represents a deeply politicahdggeas a particular perspective is
written into the supposedly impartial meaning ddtice. This is perhaps most clearly
seen in Rawls’ focus on clarifying when interventiby liberal and decent peoples
(practically, powerful liberal states) into theafé of burdened societies and outlaw

states is just; resulting in the affirmation ofight to intervention but no duties of

Press, 2000); and Antony Anghlejperialism, Sovereignty and the Making of Interoradl Law
(Cambridge: Cambridge University Press, 2004)ef@mples. Rawls, for example, endorses the
notion of state sovereignty without giving consatarn to whether this constitutive ideal actualtyg f
our contemporary condition and to the degree ttaaes fit, whose experience it privileges; further
is blind to the hierarchical relationships inscdbieto European international law that he re-tragits
his categories of liberal and decent peoples, amddm societies and outlaw states.
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distributive justice®’ In the end the non-liberal (or non-decent) woslgtibject to the
moral authority of the liberal world, but that lifa¢ world bears no further obligations
to the non-liberal world beyond toleration and adhee to the law of peoples. It
would seem that Rawls’ attempts to be politicalthe right way are unsuccessful,
given that the consequences of his political cotieepof justice so fully re-inscribe
the constellation of international political powemly now in idealised terms of

public reason.

In his article “Minimalism About Human Right¥he Most We Can Hope For?”
Joshua Cohen defends a conception of human rigids i minimal in its
justifications, meaning it seeks to be politicatlamot metaphysical in the Rawlsian
sensée>® while at the same time he argues against takirgubptantive minimalism in
the way Rawls did, and in doing so he opens updssibility for a stronger critique
of existing international politics. He sees humayhts as having a different role to
play in providing a shared outlook about the statisl#o which political societies can
be held. Cohen goes on to suggest that human rgidsild be thought of as
guaranties of legitimate membership in politicatisty — they express what is due to
each person who belongs to a soctélyThis move recaptures some of the disruptive
potential of human rights by focusing individuatswaemand of any authority, rather

than the demand made amongst political communities.

Cohen argues that the rights that are requfréatividuals are to be treated as
members are essentially those articulated in combeany human rights treaties.
While the practical import of this project is assdno be acceptable, that human
rights define just membership, Cohen thinks that disagreements that exist over
what is required can only be resolved through wieaterms global public reason.
Human rights are an independent normative enterpoieestablish reasonable global
norms to which political societies are to be hatdaauntable. Global public reason,
which is Cohen’s development of Rawls notion, pdeeg the basis for a political
agreement that takes no account of how or why &cp&ar world view could find the

human rights regime acceptable, but focuses delioer on the necessity of just

5" Rawls, The Law of People$9-120.

138 Joshua Cohen, “Minimalism About Human Rights: Mest We Can Hope For?he Journal of
Political Philosophy Volume 12, Number 2 (2004), 190-213.

% bid., 198.
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political membership to legitimate authority. ThdugGohen does encourage different
ethical traditions to articulate their own most gmating vision in accord with the
demands of global public reason, it is a curiougagement with diversity, which
basically amounts to: we don’t care how or why yake on these norms defined by

the need for legitimate membership, so long astgke them on!

This silence on thisow andwhy of our political agreement, in favour of focusing

180\which he takes

onwhatis agreed, is what Cohen refers to as “un-foundatism,
to be the necessary tolerant and disinterestedo@etige on why a given political
society will embrace human rights as a standartegtimacy. Ackerly is rightly
concerned with the way in which Cohen’s theoretipatspective allows him to
essentially speak for all those that might be taststo this idea, which is particularly
apparent in his reconstruction of Confusion and IMuslefences of his program of
rights®* As worrying as this tendency to speak with a vdfet is authoritative for
everyone, is the claim that there is a need fonigewsal reformulation of political
ideas in light of a undeniable truth about the hairparson that modern experience
has made manifest — which is a call to reformupadktical principle not in light of
any particular world view but in light of the regaiments of legitimate membership.
By defining this as the legitimate question, Cotaiows” those who are not already
supporters of liberal human rights to answer higre¢ question in their own terms,
but without contesting the terms of the questiowhich is the question of how to
legitimate the contemporary bureaucratic statdyaw to justify the liberal norms of
justice either as a universal standard for allestabr through the creation of
institutions of global governanc® Given that there is little development of thisdade
of global public reason beyond Rawls’ conceptiorsihard to find this proposition
convincing or appealing if one does radteady and alwaysgree with the priorities
established by global public reason: equal resfgec@utonomous states in forming a
consensus on the terms of (in Cohen’s argumenttiqabl membership, which

%% 1hid., 199.

181 Ackerly, 107-117.

%2 This line of argument, like Rawls’ own, limits tkeope for legitimate critique not only for polaic
cosmopolitans seeking a more radical transformatfdhe state, but also those arguing for more
radical and diffuse forms of democracy. See, Joevidpand Marta Ifiguez de Heredia, “Philosophers,
Activists, and Radicals: A Story of Human Rightsl@ther Scandalsfiuman Rights Review

Volume 12, Number 2 (2011), forthcoming. Availatheugh online first at
http://www.springerlink.com/content/p8166q6x9g2 7/ 2ast accessed 23 March 2011, see pages
15-17 on the online first version.
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simultaneously reaffirms the primacy of the bureatic nation-state and limits the
question of human rights to that of determining tmrelues and goods are necessary
for just political membership. The problem is Iéks notion that considering what
legitimates standards of political membership stiobé (as there may be good
practical reason to focus on these questions) aor@ mith the notion of how these
standards are developed and implemented as pestulat public reason and
fundamental markers of political legitimacy. An stmictivist justification of moral
principles (whether as presented by Cohen or bylfahat lacks a fuller analysis of
the contingency and consequences of the institaitimorld its ideals are drawn from

will always risk dressing up established powethi@ garb or disinterested reason.

V. A World Without Certainty

The Rawlsian iteration of rationalist moral univedism illuminates the limits inherent
to the tradition. There seems to be no way to ®ube circle, even with a
metaphysical account of reason, which providestanhse principles and norms, the
critique that always remains open and only paytialidressed is that what reason
deems necessary is little more than what powesfamteptable. This is the defining
anxiety of universal moral theories because they ward they are aiming at —
universal principles that are of absolute imporéarc ceases to be a certain and
transformative one and becomes a contingent aed afterely conventional end. This
is the same failing that undermines moral essésitial as presuming that some
features of humanity have moral priority and defwleat is distinctive about being
human requires the same quest for certainty, whisbumes that the regulative
function of morality can only be fulfilled if our anal principles are objectively and
universally true in an absolute sense. These @gelquestions are at the heart of the
idea of human rights, an idea that constantly undess its own need for universal
justification. It does this by appealing to humgiras a maximally inclusive category
of moral concern and political identification, taiyilege some expressions of
humanity, some ways of knowing or living, over atheuggest that there are those
who are more fully or properly human than otherghis is tension human rights
always struggles with and which is caused by howunwderstand the task of moral

theory.
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The primary goal of this chapter has been malyge and asses dominant
perspective on human rights and universal moradityd in particular to test them
against a set of presumptions regarding the natuethical and political experience.
Beginning with the idea that moral principle andigpmal right when expressed,
particularly as imperatives, create remainders.t Thathey ignore, isolate, demean
and discredit what does not fit. Throughout | hawed to show that modern and
contemporary theories of rights are in a sensadjralive to this problem, in so far
as there is a concern with the messy particularactiial experience. Yet, by and
large, the response of moral theory, and in tueotiles of human rights, is to provide
a universal justification that cannot be deniedgliminate rather than engage these
remainders. What provokes this will to universatide part it is a historical tendency
within the philosophical tradition | am examiniregs we assume that rational answer
are singular, or at least come in the form of artwamious plurality, and that they
provide undeniable reasons for acting. This reguireturn that the irrational is a
subject for punishment, education or toleratiort, feunains deviant as a remainder.
This is further affected by a tendency to seek lmlbs@nswers that hold everywhere
and at every time. And the suggestion that ansdensot hold in this way invites the
cardinal sins of relativism and subjectivism, whitineatens the political and moral
order. In the following chapters | want to drawtaaditions of thought that do not see
pluralism or contingency as problems to subdued réther as facts with good and
bad consequences, of which our ethical and pdliticaking must take account. That
work, however, requires a further critical taskk@y element of the critique thus far
has been an insistence that we not deny the @litientent of ethics, that we not
expect final and universal justifications. Yet, sthpresupposes a problematic
relationship between morality and politics thatavl only hinted at thus far. Where
this chapter has been concerned with the attemgtomide certain grounds for moral
principles, the next looks at the relationship lesw ethics and politics that seems to
generate the need for certainty.
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Chapter 2
Human rights and the palitics of uncertainty

‘Life is the living of it, the walk is the walkingf it, the song is what | compose or
sing when | compose or sing it, not something ireel@nt of my activity; creation is
not an attempt to copy some already given, fixéetpal, Platonic pattern.’

-Isaiah Berlin European Unity and its Vicissitudes

I. Political Ideals and the Morality of Certainty

In the previous chapter | argued that contempodefences of human rights as
universal moral principles are caught up in an isgille quest for certainty. The
result of this search for certain and absolutegipies, whether conducted in terms of
essential human characteristics or the a prioriat®s of reason, is an account of
human rights in which moral principles must be abmontestation and work to
constrain contingency and difference. This cenaistnecessary so far as we expect
moral principles to constrain political life, prog a rational ground for critique and
reform of existing conditions. This dynamic notygenerates the quest for certainty
and the imperative to constrain pluralism, buintils our political imagination. If the
ideals that structure our understanding of worltitips — whether the nation-state or
the cosmopolis — and the terms in which they artergled, though moralised
accounts of legitimacy and membership, are takdretoertain, not open to ongoing
contestation and revision, then we risk limiting oooral and political imagination.
The separation of moral principles from politicahditions and contestation leads to
shallow and repetitive calls for rival and incomreerable political orders. Calls
either conservatively grounded in existing condisioor oriented toward distant
utopian ends. As Kimberly Hutchings argues, thesitars between different ideal
orders ‘are irresolvable in principle, because ttegresent a clash at the level of rival
idealised ontologies which are mutually exclusitey are unhelpful or inapplicable
in practice, because of the perennial lack ofditeen the “first best” world of ethics
(morality) as against the “second best” world ofitims.’* The central task of this
chapter is to examine this relationship and to eagghat an alternative account of
human rights requires rethinking the relationshgiween morality and politics. To

begin this process | look at the relationship betwthe account of human rights, and

! Kimberly Hutchings, “International Politics as k&l Life,” Ethics and International Relationeds.
Hakan Seckinelgin and Hideaki Shinoda (BasingstBledgrave, 2001), 31.
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the understanding of world politics in the work Ahdrew Linklater and Michael

Walzer.

How we understand ethics, the individual aadiety, the nature of politics, and
even the process of historical change are intemtted, and while | want to present
both Linklater and Walzer as offering compellingcaents of world politics, | also
point to the problematic assumptions they makerdg@ these issues — in particular
their tendencies to reduce plurality (whether ilmie of fundamental moral values,
moral identities, sources of political legitimaayedfective social forces) and to focus
on the need for certainty. These criticism may benewhat surprising, as both
thinkers are sensitive to the distance that caseabetween abstract theory and
concrete experience, but | believe this revealsnsion within their work between
their ideals and, for want of a more original plrabeir sense of realifyl conclude
that this leads to a moral perspective that comstnalurality in the name of certainty
and limits political imagination, despite the bedtorts by both authors to bring
together the moral and political. While they migitcept Dewey's claim that
‘Judgment and belief regarding actions to be peréa can never attain more than a
precarious probability’’ neither thinker is willing to give up the prospesct
‘deliverance’ from uncertainty ‘by a knowledge te httained apart from practical
activity.”® In Linklater's case attained through universalhtig granted to all
individuals, while for Walzer deliverance comeghe form of the priority granted to
the self-determining moral community. In the fiisalction of the paper | suggest that
an ethics that not onlgcknowledgesut is alsogenerated fromrreducible plurality
and the constancy of change leads to a differamviof world politics.

The success of human rights as a politicgeptas perhaps best illustrated by the
simple fact that supporters and sceptics alike raddtess their role in international
political life. For both Linklater and Walzer, | Wifocus on the way their
understanding of human rights is tied to their devavision of political life. Crudely,
Linklater views international human rights as arpariect instantiation of universal

moral principles that have a vital role to playarhieving a more just world politics in

2 Berlin, “The Sense of RealityThe Sense of Realjty-39.
% Dewey, The Quest for Certainfys.
*Ibid., 17.
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which exclusion, violence and harm are reduced, @otusion, democracy and
cosmopolitan justice are increased. Human rightssige a set of principles that
justify and structure this improved world politid&/alzer, by contrast sees rights as
necessarily dependent upon strong institutionaisaand coherent social meanings.
So, while a robust set of human rights might bed@mirable ideal it is unlikely in a
world of disparate communities. Further, an ovedpust and determinate set of
rights would threaten the central good of commuself-determination. These
reservations aside, Walzer does suggest that wéade a minimal account of
illegitimate politics that can be made more effesti and possibly more
comprehensive, in our aversion to mass killingqvsttion, forced migration, systemic
torture and other grave wrongs. For Walzer, theseinmal but vital universal

principles provide limits to the justifiable act®nf governments and communities.

In the final section of this chapter | arghattthe contemporary idea of human
rights is defined by a tension between distinctdamually unsatisfying conceptions of
legitimate authority and political community. InthoLinklater's cosmopolitan ideal
and Walzer’'s vision of community an essential hunamth finds expression in a
distinctly moral form of community that justify huan rights, which in turn provide
conditions of legitimacy to institutionalised patdl power. Not withstanding the very
different conclusions they draw, both thinkers persa reductionist ethics that
supports a determinate vision of politics. By tuthsy present a global politics of
multiple and overlapping loyalties, ensured by aneopolitan order that includes
robust legal institutions and protections of gloluatizenship rights, and of an
international politics of self-determining natiotat®s expressive of distinctive social
values and meanings, but constrained by minimaversalism that recognises the

unacceptability of grievous forms of cruelty andlence.

However attractive these visions of moral fedi may be, they are not accurate
descriptions of world politics, and while no ethicasion — necessarily oriented
towards what might be — should aspire to providehsa description, the ideal
presented is problematically determinate and lmgitiThe contemporary idea of
human rights cannot fully acknowledge the remaisdemenerates. Honig rightly
acknowledges that Walzer and the Critical Theomt tinspires Linklater are both

alive to the danger of exclusion generated by usaleprinciples and determinate
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identities> but this acknowledgement is only partial, as déffee is acknowledged
only so far as it does not upset the desirabilfta aniversal human rights bearer or
the morally privileged political community. A fulleffirmation of the persistence of
plurality and contestation would treat ‘rights dad as part of political contest rather
than as the instruments of its clostt&@his leads to an alternative starting point, one
that accepts ‘that attempts to shut down the agopegbually fail, that the best (or
worst) they do is to displace politics onto othéesand topics, where the struggle of
identity and difference, resistance and closutbés repeated.This is necessary not
only to appreciate the values, forms of communityd apolitical order that
contemporary human rights explicitly denies, itaiso to ensure a place for the
experiences, aspirations and imaginations that atafimd expression without
challenging the vision of world political order theontemporary human rights are

based upof.

II. Linklater’s Critical Cosmopolitanism

For Linklater, the fundamental tension that calis fesolution within the current
inter-state system is the distinction between mad eitizen? This focus on the
difference between membership in and exclusion fpolitical community shapes his
account of human rights. On his account, the ewiudf citizenship rights in the
European state-system reflects both increasingusidgty of concern and the
expansion of democratic politics — a pattern ofed@wment with wider implications
that should be continued at the global Ié¥elThe justification for expanded
citizenship rights within the nation-state genesatiee problem of unjust national
exclusions — if equal rights are accorded univérsaithin the polis, the justification
for drawing distinctions of right and duty at thational border is put into questith.
While he is keen to give an historical accounthaf €xpansion of these rights, he also

® Honig, Political Theory and the Displacement of Polifidg.
® Ibid., 15.
" Ibid., 15-16.
8 Gurminder K. Bhambra and Robbie Shilliam, “Intretian: ‘Silence’ and Human Rights,” in
Silencing Human Rights: Critical Engagements witBantested Projeceds. Gurminder K. Bhambra
and Robbie Shilliam (Basingstoke: Palgrave Macmjl2009), 9-14.
° Andrew Linklater Men and Citizens in the Theory of Internationald®ehs(London: Macmillan,
1990).
19| inklater, “Citizenship and sovereignty in the p¥¢estphalian state Critical Theory and World
1Plolitics: Citizenship, sovereignty and humar{itpndon: Routledge, 2007), 93-6.

Ibid., 100.
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argues that there is a universal moral right tor@ge control over decisions and
activities that affect one’s life, and a correspagdresponsibility not to cause
unnecessary harm to others through the exercisehisf rightful power self-
determination. These two commitments shape LinkKkaefence of human rights,
leading him to argue not only for strong protecsidrom harm and violence, but also
for robust rights of political participation. Fueh this program of rights can only be
fulfiled and ensured in a global political ordeefadhed both by cosmopolitan
citizenship and the “good international citizenshgs reformed post-Westphalian
states

The first issue to be developed here is winklater takes the distinction between
man and citizen to be of central importance. The lact that we accord preferential
treatment to co-nationals is not self-evidentlyeatipnable, which is why Linklater
emphasizes the harmful effects of such nationduekaty. In limiting political rights
and moral responsibility to citizens of a discretanmunity we are potentially the
victims and perpetrators of serious harm. ‘The l#stiament of appropriate global
legal and political arrangements, supported by cidments to world citizenship,
would ensure that all persons would be protecteth funnecessary harrtt 'Nation-
states have capabilities to effect physical destrmcand political instability on a
global scale, both through the power of modern weapand as a result of the
propensity of the state-system to conflict and tam{i engagement. Further,
uncontrolled social forces, both political and emmic, are increasing global
interconnectedness and thus making all of us maolaeevable to serious harms.
Finally, the global threat posed by environmentaktduction is another global
concern that calls the conventional account ofzeitship into questiolf. As the
nation-state has become the primary form of sagigdnisation globally it has created
conditions of instability and interconnectedness tindermine it as an adequate form
of political community. Thus in order to both caitthe social forces that affect us
and to properly honour our moral duties to humamgw forms of citizenship, based

on a cosmopolitan political order and universal hamrights, are necessary.

12| inklater, “Cosmopolitan citizenship120-4, and, “What is good international citizensh-78,
Critical Theory and World Politics

13 |inklater, “Introduction,"Critical Theory and World Politics?.

% Linklater, “The problem of harm in world politiésCritical Theory and World Politigs145-159.
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This is not a purely practical argument -sihot only the need to control our social
lives more effectively that generates the needveramme the exclusivity of national
citizenship; there is also a moral argument to laelen First, Linklater claims that we
have a moral right to participate in decisions #fgct us:> This suggests that even if
an exclusionary political order were better ablectmtrol social life, it would be
immoral because individuals would not have a saymportant decisions affecting
them — this justifies a right of participation,gdolitical self-determination. The second
moral claim that calls the distinction between maad citizen into question is the duty
not to cause undue harm to oth&rghis calls the current state-system into question
because national borders separate humanity in atlhayboth enables committing
such harms and makes it difficult to prevent thémy legitimate political order, in
Linklater’s view, must enable us to confront griegdiarms such as ethnic cleansing,
large-scale war, severe poverty and environmeatalstrophe. Merely claiming these
moral principles is not enough; therefore | turxtn® Linklater's defence of moral
universalism, which draws on both discourse ethits a sociological account of the

development of global harm conventions.

Linklater’'s use of Habermas’ discourse etligécat the centre of his argument for
cosmopolitan moral duties. He broadly endorses Haag account of
communicative reason as the search for an inclusimsensus on moral questidhs.
This process of reasoning requires and legitimdtesegalitarian moral agency that
animates Linklater's opposition to all forms of usj exclusiort® Discourse ethics
suggests that within and between polities all noarss subject to critique in two
ways. The first is that to be morally legitimatelipoal arrangements must uphold

principles of universal moral respect and equabrégThe second is that accepted

'3 |inklater, “The achievements of critical theorgtitical Theory and World Politics49-58. See also,
Linklater, The Transformation of Political Community: Ethi¢adundations of the Post-Westphalian
Era (Cambridge: Polity Press, 1998), especially chaptend 4.

'8 | inklater, “Citizenship, humanity and cosmopolitaarm conventions Critical Theory and World
Politics, 129-134.

" Linklater, The Transformation of Political Communif7-108.

'8 |n the previous chapter | have criticised Habetrdissourse ethics, claiming that it remains
committed to the quest for moral certainty — ithie individual agents capacity for autonomous moral
agency, as a postulate of communicative ration#iiy is the central moral value such that morality
imposes absolute principles that regulate and nergractical experience. For this reason, my aisalys
of Linklater's work will focus on his distinctiveke on discourse ethics in light of sympathetitasi
(most importantly Seyla Benhabib), and the add#&i@mphasis that he places on the historical
development of moral universalism from Stoic thaughnatural law and finally to modern human
rights. While | hope to show that Linklater’s uded@scourse ethics remains problematic, his work
does present a substantively different account ftanermas’ own.
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norms, laws and social arrangements can be chalfeagd held up to reflective
scrutiny in a representative political system, aetihg a more or less ideal speech
situation, in which all participants have an equght to make arguments and
agreement is based on the force of the better asguand not some other source of
coercive powel? But there is a tension here, as universal righiseplimits on the
legitimate self-determination of the political comnity; there are forms of self-
legislation forbidden by moral principle. Where raloprinciple is not respected and
the will of the community or the sovereign violatdee integrity of the universal
individual, then legitimate authority is lost. Inolical terms, this paradox is
expressed in the conclusion that the spread of Insapaality, expressed in human
rights norms, requires the expansion of democrazyoid the national state, the
conventionally authoritative political communityIn world politics this means that
exclusions based on a presumption of sovereigntycanmunal identity are
insufficient and open to criticism, especially byose who are affected by these

arrangements but without a voice in the decisiatess™

Following Seyla Benhabib, Linklater focusestba split between the right and the
good within discourse ethics, as the norms requisedommunicative reason, aimed
towards practical understanding, provide only acedwural morality that allows
considerable space for the expression of differeDegcourse ethics requires only a
commitment to those principles that make practagieement possible, such ‘that
only those norms can claim to be valid that meet¢uld meet) with the approval of
all concerned in their capacity as participants: ipractical discoursé This entails
universal moral respect and equal access in thisideanaking processes that affect
one's life. 'The discourse theory develops a nawaand critical criterion by which
to judge existing institutional arrangement, insoé& these current arrangements
suppress a "generalizable intere$t.For this reason, Benhabib thinks it is important
to emphasise that while the principle on inclusiorolves a substantive commitment

to universal moral respect, this does not lead toasow range of legitimate

9 Habermas, “Remarks on Legitimation through Humagh®®,” 157-171Also seeBetween Facts
and Norms84-103.

% Seyla BenhabibAnother Cosmopolitanismwith Jeremy Waldron, Bonnie Honig, & Will Kymliek
edited by Robert Post (Oxford: Oxford Universite&s, 2006).

2 Linklater, “Cosmopolitan Citizenship,” 120-24.

2 Benhabib Situating the SelB7.

2 |bid., 47.
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understandings of the good. Therefore, while we edm any discourse with a

substantive conception of the good, we must seefki® on the moral view point of

the concrete, and not merely abstract, other —figoee representing the universal

and equal presumptions of moral thinking and thesiothose specific relationships
and understandings of ethical life that cannot stmmlild not be avoided in the process
of discourse. An appreciation of the real effedtdifference between participants in a
given discourse may lead to the conclusion thatseonsual principles are not a
possible outcome in every situatith.

Linklater endorses Benhabib’s view, claimingatt these reconsiderations of
discourse ethics respond to the ‘contention thiéital theory is committed to modes
of thought and action that would subsume differemithin one totalising identity?®
He argues that the goal is not total consensugtatdmoral-political understanding
has two dimensions: ‘to understand the pluralitynadral views in order to reach
agreement about the principles of inclusion anduskan, and to comprehend the
rules of coexistence, which agents could acceptpi@gmatic reasons should a
consensus elude theff.’'While this argument does much to make the procéss
discourse more realistic, it weakens the justifazator the presumptions of universal
moral respect and equal voice in decisions thatcafine’s life, because the principles
of discourse must give way where difference ovetmbBeconsensus. If the reality of
difference between individuals is such that conggis not possible, the status of the
principles and evaluations that emerge from thecgs® of discourse becomes
guestionable. While practical rules of coexistentey be both necessary and useful
in political life, it would seem they lack moralgiéimacy as the reasons for agreeing
to them was not the unforced force of the bettgument. If we introduce other
practical concerns as reasons for coming to someeagent the distinctive features of
discourse as a form of communicative rationality andermined. This has at least
two potential implications: first, moral legitimady dependent upon consensus, but
because of the degree of difference between sodigidoals’ moral evaluations,
common moral principles are not always possiblee Becond is that practical

considerations such as power-inequality, self-eggrsympathy or guilt could prove

>4 Ibid., 49-53.
% Linklater, “The achievements of critical theorgtitical Theory and World Politigs56.
26 [|h;

Ibid.
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critical to finding principles of coexistence ttat not “rational” but could be moral.
Either conclusion is unattractive to a thinker coitted to the moral universalism that
discourse ethics justifies, which is the reason ltvalater does not rely solely on the
necessary presumptions of moral discourse to yubtd position. Without explicitly
acknowledging this failure of discourse ethics,does include additional arguments
to justify the principles of universal moral conteand equal access to decision-
making — which could be seen to give good reasonmf@intaining these principles

where moral consensus is not possible.

In his more recent work Linklater has focusedthe issue of harm, and while
there will be more to say about the issue of cosifiiam harm conventions within
state-systems in what follows, the moral importaméeharm itself needs to be
considered. First, Linklater argues that the insirgga severity and range of harms we
are exposed to gives reason to seek more univiersas of community. Because the
nation-state and the state system concentrate veasditary power in state agencies,
and enable both inter- and intra-state warfargeiterates new demands for wider
solidarity?” Added to this, economic interconnectedness, tdobizal advances in
communication and transport, and environmentalatiggion increase the exposure of
individuals to transnational and global harms #&tinot be controlled or responded
to adequately at the national le¥®ILinklater self consciously takes forward the
Stoic’s claim that we have a duty to prevent haonalt of humanity — and what he
seeks to show is that while discourse ethics maypnovide a fully convincing
justification for universal principles, a duty taepent harm does, as a matter of

contemporary fact, require us to embrace cosma@potitity.

Appreciating that this appeal to a duty noh&mm and the existence of global and
transnational harms is not self-justifying, Linldat points to shared human
vulnerabilities and capacities for sympathetic usténding. In making this move he
explicitly references an earlier generation of icait theorists, who based human

solidarity in the shared experience of suffering arortality?° Linklater appeals to an

z; Linklater, “Introduction,Critical Theory and World Politigs8-10.

Ibid.
? Linklater, “Towards a sociology of global moral§titical Theory and World Politicsl85. He
highlights the work of Horkheimer and Adorno in fiaslar, and the influence of Schopenhauer on
their thinking.
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‘ethic of human concern that is, in some respeutse fundamental than the social
moralities that usually shape individual and grdaghavior,®® which begins with
human vulnerability and a sense that however muehmay want for a universal
good, we have an experience of universal evil. Téosnmon vulnerability is
recognised through a sort of primordial form of lmmidentity, a process of
connection that is experiential, emotional and sythgtic — rather than rational,
linguistic and procedural. His claim is that we attknowledge the moral motivation
of the suffering of other human beings as humandserather than as co-nationals or
co-members of any community, such that an autonmajcise to rescue, to respond
to threats to survival, are immanent if not alwagsual in human socief§. This
emphasis on vulnerability provides a contemporagfenice of the stoic duty not to
harm, but highlights the role of emotion, sympa#img physical vulnerability that is
often absent in moral universalism. While | am sgthetic to this account, it
becomes increasingly problematic when we considerftill extent of Linklater's
cosmopolitanism, as he explicitly builds from am@mt of universal concern to an

account of cosmopolitan duty instantiated in a glgiwlitical order.

There are two problems with this appeal to wmm humanity. First, Linklater
treats the categories of the “outsider” or thedsgrer” as if they have the same
meaning as “humanity”, and while he is clear thhe ‘decision to help a stranger
from another social group need not rest on a doeewi the equality of all persons —
or rather it need only recognize their equalityatiimited extent? this still supposes
that the relevant appeal was one to a common hussanas opposed to duties owed
to difference as such. Further, what goes unadeldassthat “humanity” is treated as
the more primordial or basic category, which isuggjionable assumption and begs
the question of how this concept acquires meaniogthe degree that this appeal to
the experience of common humanity — both in sympatid vulnerability — is meant
to substantiate a robust and prescriptive form ofanuniversalism and political
cosmopolitanism, it fails to provide the grounds its own significance. Linklater
seems to assume that the failure to be morally vatgd by such experiences is

explained by the construction of exclusive and ipaldr identities, neglecting the

%0 bid., 178.
%1 bid., 182-186.
32 bid., 180.
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way in which a human identity is itself constructat can be used to justify a great
many harms and exclusions as easily as care athkimm. Colonial subjects were
recognised as humans of an inferior variety, anthg@ans in some cases thought of
themselves as having a variety of duties of “autmm@scue” that included saving
their Christian souls or removing them from corudis of barbarism® Certainly,
Linklater would oppose such constructions of huryari my point is to emphasise
that the meaning of human identity, whatever itsr@dmenological immediacy, is not

given nor necessary singular and coherent.

The second related point is that the prevantictharm is not a simple or obviously
basic value either. To begin with Linklater tellstary of individuals suffering from
harm — the challenge for them is exert control dhesse harms in a way that gives
each person a say in this process and regards evydual as equal. Importantly,
these qualifications (participation and equal rdyare not built into a concern with
preventing harm as such. This is the often repeptedt that the individualistic
autonomous agent is not a given but a social aectgtn, and one which importantly
is defined though an opposition to certain typesarim, mainly threats to autonomy
defined through exercising rational choice, beireguse in body and property,
maintaining clear legal distinctions between induals and between the public and
private in social life. While Linklater may want beegin with “basic” physical harms
— which remains contentious in its own way — he al&nts to give an account of
increasing freedom and inclusion, which requir@saae substantive account of harm
that will not do the foundational work he intenéairther, not only are basic harms
difficult to establish, the prevention or contrdi @ne type of harm may result in
additional harms or the loss of valuable goods, intpkhis appeal to harms even
more ambiguous and complicated. Living in a worldaihich eliminating threats of
bodily harm is prioritised may result in less pe&locontrol over one’s own body or
fewer chances for desired risk taking. In the edd hot want to deny the importance
of vulnerability and harm, or humanity and sympattty our ethical thought, but
rather to point to the fact that they do not neaglsssupport the grander edifice that
Linklater seeks to build upon them. They provideshelter from the plurality and

¥ Maria-Jose Rodriguez-Salgado, “How oppressioivés where truth is not allowed a voice’: the
Spanish polemic about the American IndiansSilencing Human Right49-42.
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uncertainty that make ethical commitment and judgnen always contingent and

political activity.

Linklater recognises that ‘the need for conspas for non-nationals, personal
responsibility for the environment and action teate more cosmopolitan forms of
political association’ does not necessarily chajeethe nation-state or the inter-state
system, as these institutions could be reformed, Hau also clearly thinks that
upholding our duty and expressing the appropriate ¢or humanity should lead to
new forms of political ordet* Returning to his original tension between man and
citizen, we can trace an argument based both orpthetical necessity of more
inclusive forms of international political orderdathe moral basis for cosmopolitan
rights. Linklater reads the history of political mmunity as a story of increasing
inclusion brought about by both social forces amatahlearning — this leads to an
increasingly interrelated social world defined k@l economic relations, shared
environmental threats, societies based on the otilaw rather than custom, the
modern state’s monopoly of legitimate violence dne regulation of international
politics by the sovereign inter-state system. Thera crucial linkage made between
this history and cosmopolitan moral duties, whielads Linklater to envision the
solution to the problem “man and citizen” as thepamsion of the legitimate
representational elements of the state to a glebal.

In part the development of citizenship rigligsa history of practical social
evolution, as increasingly powerful and instituatised states required new forms of
legitimacy, which were secured by guarantees ofur#gc and then political
participation and welfare. But this adaptation ofial life to conditions also enables
and is guided by powerful moral duties. Whethetduks to the Stoic or natural law
tradition, Linklater identifies a similar tensionetveen the duties we have to
humanity and those we have towards co-nationalsnyMaave argued for the
acceptability of this split, claiming that our dedito humanity are imperfect and
indeterminate, but Linklater supports a conceptidruniversal human rights that
expands the rights and protections afforded taemits to all human beings. While he
acknowledges that the contemporary human rightisneegs importantly partial, what

% Linklater, “Cosmopolitan citizenshipgritical Theory and World Politics117.
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he refers to as a ‘liberal as opposed to a repableonception of citizenship beyond
the state® he argues that it has a distinct significancechmallenging the traditional

assumption that states are the sole or main sshjéatternational law*®

The contemporary human rights regime instndlises an individual legal
personality that is not tied to national citizemsluut rather reflects the rights of
human beings as such. This form of right follows s#ame logic of the expansion of
citizenship rights to all those within the poliiceommunity, but challenges the
exclusion based on nationality. While the universghts current most broadly
accepted lack the guarantees of participation atiedstermination, which are central
to the full conception of modern citizenship, thst§l preserve an important realm of
cosmopolitan right in which rights violations anysvh are a concern for all, and
those whose rights are violated can make their cagside of the nation-state —
though the legal and political institutions throug¥hich this is done remains

practically limited and problematically exclusiveis still a significant step’

Linklater’'s argument goes further than claighthat human rights provide minimal
principles of legitimacy that inhibit the unjusttians of states against their citizens —
though he acknowledge this important function. tFestablishing international legal
personality for individuals undermines the statetlas sole legitimate authority in
world politics, as the state is not only often fhvemary violator of these rights, but it
is increasingly incapable of protecting individuaSecond, the need to respect
individuals’ rights to self-determination and peipation suggests the need for new
forms of political organisation, as the inter-statstem and the nation-state prove
unable to ensure the full scope of individual reggand effectively regulate the harms

individuals suffer.

Linklater acknowledges that human rights &y thxist in the contemporary world

are only a partial institutionalisation of cosmatasi duty, but they are part of a

% Ipid., 119

*® Ipid., 117.

%7 |bid., 119. Linklater clearly recognizes that ‘prl fragment of humanity enjoys the liberty to psit
against injustices in international courts of lalayt for him this is a call to expand cosmopolitan
democracy rather than an indictment of cosmopotiigint.
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process by which a cosmopolitan global order magrget® Also, cosmopolitan
right — as the extension of citizenship rights beythe nation-state — suggests that
the idea of good international citizenship hasla to play in improving the inter-state
system and potentially transforming it. Linklatarggests that good international
citizens are states that ‘have a special respaitgitir working out the international
implications of the more enlightened concepts dfomal citizenship3® Further, he
suggests that this responsibility falls to libesatial democratic states, as they have
most fully worked out the universal moral implicats of citizenship rights in their
domestic polities. This compliments the idea of Aamrights as limits on state’s
rights, suggesting that a commitment to human sighibuld lead to action to uphold
those rights within the international system by aldng international human rights
treaties, adhering to international criminal lawd ajiving consideration to the needs

and interests of non-citizens.

Many cosmopolitan thinkers draw out the imnmmneniversalism in contemporary
international politics to motivate a further cosrbian transformatiofi® but what
distinguishes Linklater's position is the considiena he gives to both the persistent
and important role of the nation-state and theristate system. The development of a
cosmopolitan democracy — as opposed to unreprésentastitutions of global
governance or more limited forms cosmopolitan righ$¢ a possibility to be pursued
but one that will likely require much time and effoRather than emphasising a
unique break in our current moment, such that anopslitan orientation is a sudden
requirement, he traces out the historic presen@sihopolitan harm conventions in
international politics, suggesting that the valdeuniversal concern and its role in
constraining political power is inherent in our mlorsentiments and current

institutions of international politics.

The function of a sociology of cosmopolitan harnmwentions is to
investigate how far different state systems drewtlom idea of a
universal community of humankind to create agredmethat

individuals should be protected from the suffersugch phenomena

% Ipid., 120.

% Linklater, “What is a good international citizenCtitical Theory and World Politigs77.

0 See David Held, “Restructuring Global Governar@esmopolitanism, Democracy and the Global
Order,” Millennium: Journal of International Studie¥olume 38, Number 3 (2009), 535-547 for a
recent account of the cosmopolitan implicationthefcurrent international order.
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cause. It is to ask how far the great state-systéeveloped moral
conventions which reveal that human sympathies neette confined
to co-nationals or fellow citizens but can be exjshto embrace all
members of the human ratle.

This compliments the idea of good internationakeitship, as Linklater demonstrates
that there are norms of behaviour in the classioateption of sovereignty that insist
that states have responsibility for both order gmtice in international society,
placing limits on the use of violence by soverestgtes and upholding the duty states
owe to their subject¥. Yet, despite these aspects, which are more fuiyessed in
the current inter-state system, the move to coslitapodemocracy remains the
necessary next step in the pursuit of justice. Thibecause we have reached the
limits of state-centric social order’s ability tespond to the demands of justice and
adequately control the social world. His work oe tHATO intervention in Kosovo
both highlights the role for good internationalzsnhship and points to the moral and
structural limitations of the current order, as tkeponse to events in Kosovo was
famously characterised as legitimate but illegatl atates, burdened with their
particular interest, were imperfect agents of pestf Further, the issues of global
poverty and environmental destruction provide add#l evidence that the existing

institutions of international society are inadeguat

The exact shape this cosmopolitan democrd®stes not clear, and one could be
forgiven in thinking he is idealising the Europednion (EU)* but Linklater is
hardly alone in this failing — what is distinctive his insistence that what must be
expanded are citizenship rights that add a morgcpgatory democratic compliment
to existing human rights protections. The most irgd change would be to fully
dissolve the link between nationality or ethnicatygd political inclusion, so that all
individuals would have a say in those actions #fgct them. Linklater suggests this
will involve authorities both smaller and largeraththe nation-state (speaking both

geographically and in terms of numbers), but thatiferation of democratic polities

;‘; Linklater, “The problem of harm in world politi¢sCritical Theory and World Politics146.

Ibid.
3 Linklater, “The good international citizen and tvisis in Kosovo, Critical Theory and World
Politics, 87-9.
“The EU as a political ideal is featured far morenpinently inThe Transformation of Political
Community but in this and later works he is clearly awairéhe important democratic deficit of the
current form of the EU and thinks that fulfillinge promise of the institution requires more demiicra
institutions and processes.

79



in a cosmopolitan order does not mean the elinonatf the state as such. Rather, the
state persists in a truly post-Westphalian formwimich its absolute sovereignty is not
even a lingering myth and a global order of demxraarticipation and law
constrains the actions of state authority. Not @y vital exclusions eliminated, as a
global democratic order would include everyone, #xelusions that remain in
political life would be legitimated by inclusive quesses of justifiable differentiation

or face appeal to higher political and legal ordsréndividuals treated unjustly.

This vision of cosmopolitan order bears sinttikes to that suggested by Benhabib,
who speaks of democratic iterations at multipléadevels?> Comparing their work
again reveals two problems faced by a critical agsolitanism, which her work
responds more fully to. First, universal human tsghequire the imposition of a
political structure and an account of the universadividual upon existing
communities and individuals with potentially venjferent subjectivities. Benhabib is
keenly aware of this problem. She argues thatitegte human rights norms are
worked out through democratic iterations in whiclitwrally specific human rights
are re-made as ‘elements in the public culture evhakcratic peoples through their
own process of interpretation articulation, andaitien.”® While human rights entail
protections for individuals that trump the de faetathority of the nation-sate and,
further, that communal authority requires guaramteé democratic participation,
Benhabib suggests that the form that actual hunggutsrstandards will take depends
upon the context in which they are worked out. @is taccount the universal
individual finds expression through an actual peystherefore the space for
particularity must be preserved.

The second problem Benhabib’s account of sigiighlights is that it undermines
the priority given to the territorial state in fawoof a more expansive democratic
order, but, seemingly, without any guide to how theundaries of legitimate
community are to be established. If everyone haghd to participate in decisions
that affect them, then potentially everyone hasghtrto participation everywhere.

Benhabib address this issue by accepting the ngcedsa democratic sovereignty

“5 BenhabibAnother Cosmopolitanism
“ Seyla Benhabib, “Claiming Rights across Bordamerhational Human Rights and Democratic
Sovereignty,”American Political Science RevigWolume 103, Number 4 (2009), 696.
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that extends beyond the nation-state to a formaifay constitutionalism, but without
seeking to eliminate or completely transcend tlagestinstead the state must find its
legitimacy in a cosmopolitan field with multiple viels of governance and
participation, institutionalising not a singularrhan community, but a community of
humanity that enables and is legitimated by unalerights that protect individuals
not only from state violence, but also social andnemic harms endemic to global
capitalism, and guarantee the sanctity of form@hmunity in which individual
identity, ethical values and communal autonomy also protected from unjust
intervention’” The community of humanity, then, is a diverse camity of
communities, the members of which preserve thestirditiveness even as morality

requires they abide by universal principles oftiegacy.

There are many virtues in Benhabib’s justtima of human rights. She does allow
for an important degree of contestation in thecakéition of human rights through her
ideas of democratic iteration and jurisgenerati@itips.*® First, the appeal to
democratic iterations highlights the necessity ofitextualisation, as human rights
norms are not simply accepted as they are ingtitatised in international politics,
but re-made and applied in context through the aeatic process. Second, the
jurisgenerative nature of law, which she emphasdesies the capacity of powerful
institutions and actors to authoritatively deterenthe social norms expressed through
the law. This is done by appealing to the wideital contestation that shapes the
law and allows human rights law to remain critiead subversive of established
power, even when they are rhetorically taken ughégemonic states to justify self-
interested policies. However, the degree of coatiest and difference that is allowed
is still constrained, as it is only when universairal principles are upheld that it can
be said that there ‘is legitimate “unity and divefsin human rights among well-
ordered polities? So, even as democratic iterations lead to diwertiiey also lead
to convergence, because the moral principles thatige the foundation of rights

cannot be contradictory or ambiguous.

" Benhabib, “Claiming Rights across Borders: Intéomal Human Rights and Democratic
Sovereignty,” 692-695.

*® bid., 696.

%9 Seyla Benhabib, “The legitimacy of human righBgedalus Volume 137, Number 3 (2008), 100.
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Bonnie Honig suggests, the ‘assumption in Habs and Benhabib of linear time
secures’ what she calls ‘a chrono-logic in relatiorwhich they assess new rights:
new rights-claims are judged in terms of the rightaenability to being subsumed
under existing constitutional or universal categefi® As she goes on to argue,
Benhabib cannot ‘see how new rights-claims do netessarily demand mere
inclusion in a previously stabilized order. TheyymBut they may also demand a new
world. They may unsettle previously existing catégm of right.®* This approach to
rights is a result of the role that the quest fertainty plays in how we understand
moral principles, treating them as if they mustiticontestation and impose order
upon ethical and political life, which means thatjfications of human rights that are
expressed in this mode will always depend upomgusar conception of humanity
and legitimate community, even if one is as seresitd difference as Benhabib is,
there is a need to presuppose the universal maobga and her place in the political

community in order to generate objective principles

To conclude, | want to point to two problemshwLinklater’s conception of both
morality and politics. First, it is not clear thite progress of human freedom is a
process that can be rationalised, in the sensetliea¢ is clear progress towards
greater and more perfect freedom. Human freedotieisource of conflict as much
as harmony; within societies the free creativity kafmanity can lead to social
breakdown as quickly as social harmony and thi®lpro is only made worse at the
international level. If we do not assume that fagads rationally constrained to take
certain prescribed forms, there is no reason tamassit can be developed without
continuously leading to conflict that does not adwifi any rationally necessary
resolution>? Related to this is the observation that much @fidmity over much of its
history has not privileged freedom above other esluThis is not an attack on
freedom as valuable, but an acknowledgment that wieavalue does not reduce to
freedom and a consistent prioritisation of freedocam force us to sacrifice other

values.

*Y Bonnie Honig, “The Time of Rights: Emergent Thoughan Emergency SettingThe New
Pluralism: William Connolly and the contemporarpighl conditioneds. David Campbell and Morton
5Slc:hoolman (Durham, NC: Duke University Press, 2098)

Ibid.
%2 |saiah Berlin, “Pursuit of the Idealhe Crooked Timber of Humanitgd. Henry Hardy (Princeton,
NJ: Princeton University Press, 1990), 1-19; abss $Villiam E. ConnollyPluralism (Durham, NC:
Duke University Press, 2005), 41-42.
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The second concern | want to raise is thapiteed.inklater’'s best efforts, his
thinking retains problematically absolutist notiow$ both progress and moral
principle. Even though he makes accommodation fostrpodern critiques of
modernist narratives of human progress indebtedrntightenment rationalism, |
contend that Linklater retains a broadly progressigtion of the evolution of human
society that is supportive of a cosmopolitan pcditi order and universal moral
principle>® It is unclear how this narrative is compellingpifie truly rejects the idea
that some social, historical or rational force daiees the course of human social
evolution. This critique is directly related to kiater's contention that an
increasingly universal ethics, underpinned by thizersal moral principles embodied
in discourse ethics, is both the needed solutiotihéotensions between the universal
and particular, and a realisation of a desirableti@a ideal of moral regard as respect
for equal, autonomous and rational subjects. If takes a more agnostic approach to
the necessity or probability of historical progrésseems more likely that much of
our development is contingent and uncertait.is this understanding of history that
provides a different perspective on questions ofainand political progress. It is a
position of greater scepticism and pluralism, wheges both moral principle and
social change as an interaction between materiatlitons, established practice,

human moral imagination and rational problem savin

The problem with abandoning both a comprelvenaption of rational freedom
and of a purposeful history that guarantees sqmiafress is that the relationship
between morality and politics is called into quesf® Linklater ties political
legitimacy to inclusion, both as equal concern g@aditical participation, but the
priority they are given is unsustainable within teems that he sets out. This aporia
does not go unrecognised, but in the end Linklatsécondary appeal to human

vulnerability and the historical reality of cosmdipgn sentiments fails as an

3 R.B.J. Walker, “The hierarchicalization of polaiccommunity,”’Review of International Studies
Volume 25, Number 1 (1999), 151-156.

** Hutchings,Time and World Politicsespecially chapter 5 as a critique of cosmopoktecounts of
progress and chapter 7 on the consequences otiagem understanding of time, history and
progress. Similar themes can be found in the atdbtogical readings of history in Isaiah Berlin’s
“The Hedgehog and the Fox,” Russian Thinkersed. Henry Hardy (London: Penguin Press, 2008),
22-81, and John DeweyThe Public and its Problen{tondon: Allen & Unwin, 1927), chapter 2.

% Bernard Williams identifies this broadly Kantiappaoach to politics as political moralism, in which
moral principle directly legislates legitimate gwial order, see Williamgn the Beginning was the
Deed 12-17.
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independent justification, as these moral idealyg [@ad to the grander cosmopolitan
project if they are already read as justifying awpporting Linklater's account of
cosmopolitan right. Returning to the role of humahts, we see again the use of
moral principle — removed from contestation andregping a necessarily moral
power — to justify a coercive political order arallimit contestation. Human rights
specify not only the legitimate claims of politiGlbjects and authorities, but also the
relationships, ends and practices that constitoégaklife, making the invocation of
human rights an always potentially assimilative a€t imposition. This is an
imposition not only on those who are socially maafjsed or who object to the
human rights claim in question, but also an impasitof the ideal upon lived
experience. The value of Linklater's cosmopolitamemtation is not only in the
sensitivity and sophistication of the argument, &lsb in the tension it exhibits — the
reality of international politics challenges andsefs his cosmopolitan vision,
pointing to the limits not of a possible ethic dblgal concern but a particular way of
understanding the role of human rights, and maiatyples generally, in legitimating
the forms political authority he envisions.

In Linklater’'s work, human rights and citizéis rights have a common source in
the demands of equal moral regard and a right iccgeation, and in both cases these
universal rights directly structure political lifeolitical authority is legitimate so far
as it can successfully uphold these rights, anthisas the inter-state system fails to
protect these rights effectively or limits theiope then new forms of political order
become necessary. Further, this transformed ordmst ive more universal, even as
the order need not be based upon a singular weaté.sThe rights of individuals,
including rights to maintain communities of pernitiég exclusive identity® call for
new political authorities both smaller and largeart the nation-state. What is most
remarkable about this political ideal is the degveébarmony it presumes, and which
would be necessary to its success. Not only isstheharmony or rights — rights to
security, political participation, welfare and conmnity are presumed to form a single
emancipatory ideal — but the multiple levels ofifpcal authority, if they are to be a
real advance on the nation-state, must work wittoussling coordination and
goodwill. While a multi-level order of democrati®iations may offer further levels

* Andrew Linklater, “Transforming political commupita response to the criticfReview of
International StudiesvVolume 25, Number 1 (1999), 172.
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of appeal to individuals abused by political auityorit also serves to expose
individuals to proliferating obligations, which thenay not be able to meet, as well as
creating more sites of vulnerability to institutadrabuse, corruption and inefficiency.
This remark is not intended merely to point to tpeactical difficulties of
cosmopolitan politics (an important but obviougtigtie), but rather to point out a
weakness in Linklater’'s conception of politics -dapecifically democracy — which
is perhaps too focused on procedures and lawsjngissuch of what is political in
both the exercise of power but also the realitgmftestation that cannot be contained

in the dialogic ideal’

Il. Walzer's Democratic Nationalism

In considering the work of Michael Walzer | wantfedlow important strands of my
argument as they apply to his conception of ethimd understanding of the role of
human rights in world politics. In the end, | arghat distinctions between universal
and particular, or cosmopolitan and communitariamgntations miss the common
assumptions regarding ethics and politics thatamy generate core controversies
around human rights, and in international polititaory broadly, but also render
them irresolvable and limiting. Walzer's work is fidked by his focus on the
contextual and social nature of meaning, which gieeper than simply insisting on
the recognition of the social sources of idenfitiis leads me to focus on the nature
of community and ethical values in my critique, ooy concern remains tracing out
the way these ideas relate to political authoriayd the place of universal principles,
such as human rights, in world politics.

Walzer’'s thought is not structured around atreé problem, such as Linklater's
distinction between man and citizen, and his warkecs many aspects of political
theory. He has, however, been centrally concernigal mmternational politics, from

his seminal work on just war to his reflectionsde@mocracy, justice and tolerance. If

" This critique is similar, to a degree, to a critgmade by Jean Bethke Elshtain (see “Really egjsti
communities,"Review of International Studiegolume 25, Number 1 (1999), 141-146) against
Linklater's Transformation of Political Communityhich suggest that his cosmopolitanism misses the
importance of practical political struggle and #ppeal of more particular identities in those gjies.
What | claiming goes even deeper, it is a claint the formal moral universalism of discourse ethics
obscures the contestability of that universalisih dne power it exerts on those who refuse its nafio
imperative.
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Walzer’'s thinking on world politics can be charaited by a unifying concern it
would be the connection between community and mearit is the importance he
grants to embedded understanding that shapes éws von ethics and politics, and
which forms the backdrop for his views on humarhtsgand legitimate political

authority>®

The socially embedded nature of ethics, fotaéta comes from the nature of truth
and meaning. Traditional accounts of morality depempon the image of the
philosopher as lawgiver, such that it is the plufser's separation from the social
world than enables the articulation of justifieéhpiples® Walzer acknowledges that
this process takes many forms — prophetic revelaia rational deduction being two
rather out of fashion ways of generating the mdaa¥ — and suggests that in
contemporary political theory the image of the jeddgominate§® In democratic
society the law itself is generated through the a@atic process, ideally representing
the will of the people, but the judge (and by esten the philosopher) is charged
with ensuring the agreement of enacted law withhdigorinciples. This requires the
philosopher to exist in a removed state from thitipal community, as their object
of reflection is the universal ideal of justiceraght. It is this separation that Walzer
opposes. He insists that such external and nomlssteindpoints are unattainable and
so far as they are imperfectly put into practieeyttake a rather authoritarian form.

This critique of philosophical morality is leson an account of truth and meaning
that is dependent upon consensus within the contsm@inimportantly this is not
simply a dialogic consensus, but one based in dempeents of history, established
practices and common experience. For this reasolzéVénds appeals to original
positions or ideal speech situations unconvinciagd instead focuses on the
importance of both established social meanings thedprocesses by which those
meanings are established, contested and changddgshat

*8 This evaluation of Walzer's work is shared by P&etch in “International justice and the reform of
global governance: a reconsideration of Michaela&ia$ international political theoryReview of
International StudigsvVolume 35, Number 3 (2009), 513-530.

%9 Michael Walzer, “Philosophy and DemocracyHinking Politically: Essays in Political Theargd.
David Miller (London: Yale University Press, 2007)21.

% bid, 9-14.

®1 Walzer, “Objectivity and Social MeaningThinking Politically 38-51.
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conversation is only one among many features ofctiraplex social
process that produces consensus and shared undergg& That
process includes political struggle (settled, astbéy the force of
numbers, not arguments), negotiation and comprqrasemaking and
law enforcement, socialization in families and sahp economic
transformations, cultural creativity of all sorfthe understandings that
come to be shared will never have been rationahgritled by a single
speaker who managed to see them wffole.

The implications of this starting point can be s@eWalzer's defence of the self-
determination of peoplés his argument for a plurality of distributive priptes when
addressing the demands of social justice as conggierlity® and the attention he
gives to the challenge of tolerating differencehivitthe community> The process of
generating and revising social meanings is a cteqgoeocess, and while there is
certainly a place for abstract reflection, thattedation cannot take the place of actual
struggles and contestations that generate theoSsituated and historical consensus
that community depends up&hThis is particularly evident in Walzer's accourit o
democracy, where he offers a vivid picture of deraog as a comprehensive political
practice that involves knocking on doors, raisingney, holding protests, debating
policy and actually casting ballots and abidingtbg results, at least until the next
round of voting — and it is the immediacy and epéiysicality of these democratic

customs that generate the social identity andiogisithat enable critiquf.

Given Walzer’s general view it might seem kely he would have much to say
about world politics, but in fact his account oflipoal community does have
implications for international order. In his arécI'Nation and Universe,” Walzer
makes clear that his understanding of social megadwes not preclude a form of
universalism, what he terms reiterative universafi¥ The implication of this
reiterative universalism is that while there is aatingle standard of legitimacy for all
communities, there is a common need for and righsdif-determination. Because

social meanings, and by extension ethical valudstla® terms of legitimate political

2 Walzer, “A Critique of Philosophical Conversatidithinking Politically 32.

83 Michael Walzer,Just and Unjust Wars: A Moral Argument with Hisbati lllustrations(New York,
NY: Basic Books, 1977).

% Michael WalzerSpheres of Justice: A Defense of Pluralism and Eyu@lew York, NY: Basic
Books, 1983.

% Michael WalzerOn Toleration(London: Yale University Press, 1997).

% Walzer, “Objectivity and Social MeaningThinking Politically 50.

" Walzer, “Deliberation and What ElsePhinking Politically 134-145.

% Walzer, “Nation and UniverseThinking Politically 186.
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authority, must be worked out in community, somegHhike a universal right to self-
determination should structure relations betweenmanities in order to preserve the

needed social spaé®.

Walzer argues idust and Unjust Warthat the society of states is structured by
states’ rights to territorial integrity and selftelemination’® It is a point of contention
how these rights are grounded, as in that textiggests that states’ rights are derived
from individual rights to life and liberty — a coggsion to individualism that has led
critics to allege that protection and priority hiweg to states is unjustifi€d. This
criticism, as it is generally stated, misses thiapaf Walzer's argument, as critics all
too quickly move from this use of individual righds a justification for the state to a
liberal case for the priority of individual humaights over states’ rights. First, the
individual rights to life and liberty that Walzeef@nds are essentially concerned with
preserving the individual as a member of a selé&gheining community, and not with
articulating prescriptive and determinate univerggits that individuals can exercise
apart from any particular community, stating thabrally creative men and women
produce many different moralities, none of themdhe perfect morality that would
render their creativity superfluouS. Further, Walzer is clear that he takes these basic
rights to be justified by a general consensusrathes beyond the liberal context in
which they were articulated and which are vaguethcw@ated and conventionally
accepted rather than grounded in a universal huraaure’ This is evidenced by the
way in which the nation-state has been taken up@ditical structure internationally
— particularly in the post-WWII period the protextiof state sovereignty was seen as
vital for newly liberated peoples, but that libévattakes many formS. Finally, the
modern nation-state system is an historical conbéxts own, so while the rights
framework that defines the nation-state systemoisantimeless moral principle it
does reflect the understanding of an age. Whilezératioes not make this direct
argument, traces of it can be seen when he pantee way in which “Western”

% bid., 199.

O Walzer,Just and Unjust War$3-58.

" For a representative and well known version of thitique, see David Luban, “The Romance of the
Nation state,’Philosophy and Public Affaird/olume 9, Number 4 (1980), 392-397.

2 Sutch, “International justice and the reform aflgdl governance: a reconsideration of Michael
Walzer's international political theory,” 516-518.

3 Walzer, “Nation and UniverseThinking Politically 200.

" bid., 197.

"5 |bid., 214-215. Also, see “The Politics of Diffae,” Thinking Politically 177- 179.
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values have changed across historical epochs —irgt pell illustrated by the
increasing priority given to bodily over spiritukalth’® Also, in his account of
tolerance in different ages defined by imperial esydnationalist politics and
immigrant states, Walzer suggests that we canliggatly speak of the spirit of an
age, so far as this involves the most widespreaisonderstandings and valugsdt

is worth noting that we may only now be enteringeaod in which globally inclusive
social meaning is even a possibility — as it i®latively recent phenomenon that all
peoples are incorporated into a comprehensivenatienal system and some form of

human equality is widely embraced.

The protection of the individual’s right tolfséetermination within a community
of shared understanding is the central moral goledhat structures Walzer’s account
of international society. Both in discussing thstice of war and the permissibility of
humanitarian intervention, he is clear that thelsvalected between peoples by the
norm of sovereignty are vital to protecting thetidistive and creative features of any
community. He is, however, adamant that the nagtate is an imperfect form of
political order and its presumptive authority issapto question — this is most clearly
the case when the government of a state turnssqueitpl€?® Yet, judging when the
bond between the institutions of government and dwamunity has broken is a
difficult thing to do, in large part because of #gecific social meanings that define
this relationship, but also because the presumgptiminsovereignty are such that
outsiders experience the state as a combinatigoarnment and people. Not only is
the outsider unable to fully appreciate the socmdanings that define political
authority, the external critic also gets only atirview of the political life of the
nation-state. Sovereignty and the state-systenmlglbave a moral value for Walzer,

but it is not absoluté

There are times when a state’s lack of legitiynis evident and a grievous moral

wrong is obviously being committed, and it is ire¢k instances that Walzer sees a

® Walzer,Thick and Thin: Moral Argument at Home and Abrghibtre Dame, IN: Notre Dame
University Press, 1994), 21-40.

" Walzer,On Toleration 14-36.

8 Walzer, “The Moral Standing of States: A Respawsgour Critics, Thinking Politically 219-236.
" This can be seen in Walzer’s willingness to rdttie extent of the state’s right to non-interventi
granting more ground for exceptions; see Walzehg“Politics of RescueArguing About WafNew
Haven, CT: Yale University Press, 2004), 67-81.
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place for the actions of outsiders. In discussirtgenv humanitarian intervention is
legitimate and reflecting on the politics of resc\Walzer emphasizes the provisional
and contingent nature of such actiGh&Ve must rely on our judgment in deciding
when the crimes of a given state cross the lins fumfortunate to unconscionable —
though he does suggest that there are some crireg@sed in the most inclusive
sense) find absolutely wrong, including genocidessnmurder, famine, systematic
torture and the expulsion of large numbers of pedpbm their homes. It is in
response to these crimes that we can perhaps tadigimg about human rights that go
beyond the rather vague account of rights to life kberty. While Walzer is sceptical
of the probability of robust human rights protensan our current world, he does not
reject the idea in principle. The primary conceral¥ér has is the distance that exists
between universal moral aspiration and real wodtioa and social structures. The
rights embodied in the sovereign state-system geoaiminimal degree of security to
individuals and communities, and there are prastafeintervention that have begun
to buttress individual’s rights with concrete pditens, but aspiration for a more just
international political order is dependent upongsag correlating responsibilities to
the wider-set of emerging rights, as well as buatdihe political institutions that can
ensure these rights. In essence, Walzer insistaling clear what is required to
make a wider set of human rights effective, whideusing on the primacy of the
rights to membership and the right to have rightsderlining the limited value of

rights without enforcemeft.

While | do want to highlight Walzer’s limiteghdorsement of rights, it should not
lead to the conclusion that he sees institutioata as the only obstacle to a more
robust system of universal human rights. The piymaiue of autonomous political
communities is the space it gives individuals tckentheir collective lives relatively
free from imposition, and this is not merely a cmsgence of the value of diversity as
such, but reflects the nature of communal life. Woeld we live in, from the physical
objects we use to the moral ideals that directamtivity, is a socially constructed
world and to invade the space in which this agtitétkes place or to impose values,

institutions and practices on others is, for Walzervery real kind of violence.

8 Walzer, “The Argument about Humanitarian Interi@mf’ Thinking Politically 237-250.
8. Walzer, “Beyond Humanitarian Intervention: HumaighRs in Global Society, Thinking Politically
251-263.
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Beginning from this situated position the appealrtgterative) universal values or
rights involves a logic that is very different frotraditional accounts of moral

universalism, as particular structures are nottbug from basic and universal

premises — the conventional account of political anoral philosophy. What

universal values we do recognize are the resulidaipting particular values to the
task of understanding others, as thin universaleshbre derived from thick particular
ones®® This makes the prospects of a universal moraditiyar precarious as the act of
identifying with or endorsing the moral experierméehose we do not know risks both
misunderstanding and imposing our own values upemt Thus, what universalism
we do find is limited and general — rights to liéad self-determination, and
injunctions against the most severe forms of malitviolence — giving us a rather
crude set of ethical tools for inter-communal actiochich Walzer thinks gives us

good reason for caution and humility.

The two most common criticism of Walzer’'s pgimgi are that his views are overly
statist and that his understanding of communiths fem account for the diversity that
exists within any actual society. While these qtigs certainly point to important
tensions in Walzer’s work, | find it difficult toe® them as refutations of his position
and, more importantly, they do not point to the miaseresting limitations of his
work. Walzer has said much to contextualise thieeratonditional priority he grants
to the state as such, making the disagreementdilibesl and cosmopolitan thinkers
have with his views a field of diminishing intelteal yields®* My concern is not to
point out the ways the state violates individughts or to argue that the state is no
longer the most relevant unit in the political ardaut to argue that Walzer represents
one-side of the tension inherent in the currerdristate system, such that he and his
critics share a great deal of ground — and thit tihis shared terrain that is most in
need of criticism. The weaknesses of Walzer's motb community present a more
fruitful line of critique, but | want to considene limitations of his thought within the
context of his understanding of social meaning @r@concrete processes by which

ethics and politics are actually carried out.

8 Walzer,Thick and Thin63-84.

8 Walzer acknowledge as much when he notes: ‘Wknallv one another’s lines. In every argument,
we anticipate the opening gambits; we have mematize standard replies and the follow-up moves;
no one’s closing flourish is at all surprising,”“idation and Universe,Thinking Politically 183.
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Walzer’'s ideal of international society misoLinklater's universalist vision,
which claims that we can have a plurality of po#tiauthorities ordered by a singular
conception of cosmopolitan citizenship that ensuttles same moral rights to
everyone. For Walzer, there can be a plurality eamngs to citizenship and the
rights that individuals have are dependent upolir tacial context, but the social
context to which individuals belong is importargipgular. The nation-state may only
be a modern version of the creative moral commuritit the ideal of communal
identity is vital to ordering the diversity of theorld. To allow for plurality without
the authority of the community risks a descent imaninglessness. The
importance of this unspoken threat can be seenalz&¥ views on social criticism —
contestation and struggle over social meaningté faut it must take place within the
terms of the community’ In the case that outsiders want to offer critigignmust be
translated in order to be effective and non-invasiVhis is a consequence of the
authoritative relationship of morality to politioshich in Walzer’s thought means the
moral community determines legitimate politicaustures=® but the legislative logic
at work is the same one we see in Linklater's cqsshtan vision.

As his ideal of legitimate political authorignd its instantiation in the modern
state is a revealing limitation, so to is Walzeidgal of community. Critics have
highlighted the way in which his account of commymat best glosses over the
diversity within community, and at worst render® throcess of contestation and
change difficult and obscure by strengthening mathan destabilising structures of
social marginalisatiof” The implication of this critique can only be appeted by
taking Walzer's responses to them seriously. Filtalzer has insisted that
communities are defined as much by the processesmiestation and criticism as
they are by agreement and stability. Second, heocades for a conception of
community that acknowledges duties to outsiderscamdmake space for tolerance of
difference within the community. And finally, mud his seeming conservatism is a

function of his realism regarding the process ditjpal change within communities

8 The importance of this focus on the self-deterngrind democratic nature of community for
Walzer is highlighted in James Gregory, “The pcéitiphilosophy of Walzer’s social criticism,”
Philosophy and Social CriticisnV¥olume 36, Number 9 (2010), 1093-1111.

8 Walzer, “Objectivity and Social MeaningThinking Politically 46-51.

8 Molly CochranNormative Theory in International Relatiqr9-62.

8" Richard Shapcottlustice, Community, and Dialogue in Internationaldions(Cambridge:
Cambridge University Press, 20045-48.
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that are defined by social meanings built uponolyst established practice and
common experienc®.! do not think these responses redeem Walzerisrvisf moral

community, but again | want to suggest they pamnividely held concepts that limit
our understanding and approach to human rights ttedelations between morality

and politics more broadly.

| have already argued that Walzer’'s understandf social criticism presupposes
a realm of shared social meaning, such that the oblthe critic reinforces the
importance of a shared conception of communityahtto pursue the implications of
this relationship further, as it is because Walrederstands the social construction of
meaning in an exclusive way that he must limit wha be a critic and what the critic
can say. Accepting that meaning is deeply socigliea that meaning is necessarily
constrained by the current forms that associataied, but it is only by presuming
some primordial significance for a certain typecommunal identity that priority is
given to the institutional borders of community hext than the plurality of
associations that define the social wdfdwalzer's view of social meaning is
uncritically conservative so far as it begs thesgioa of how the community itself
comes into being and is sustained, as well as lnmialsmeaning is established and
changed. The key point for my argument is thatajygeal to a collective identity that
grounds the moral value of community elides thelwsions and silences that
prioritising one common identity creates — the @guence of this is not only that
certain identities are marginalized or ejected frtva moral community, but that
these exclusions and silences are internal evénose who embrace the communal
identity. This denial of the more radical impliaats of pluralisn?° both external and

internal, manifests in founding mythologies of ti&tion and sustains the exclusive

8 peter Sutch points to the importance that changiiolgal conditions in pushing Walzer to
acknowledge not only the break-down of the natitalesbut the modernist ideal of nationalist idemtit
though he, I think, over-emphasizes Walzer's costitgm tendencies. Walzer is clear that the
breakdown of traditional sources of identity isayaled by the weight of tradition that lies behine t
idea of both nation-state and international sociaityl his response to this ‘post-modern’ conditson
to seek alternative sources of community identitgnportantly, this mirrors Linklater’s responsetie
global condition, which is to recast citizen idénth cosmopolitan, rather than merely nationalmi®
See, Sutch, “International justice and the refofrglobal governance: a reconsideration of Michael
Walzer's international political theory,” 513-530.

8 Toni Erskine Embedded Cosmopolitanism: Duties to Strangers arehties in a World of
‘Dislocated CommunitieOxford: Oxford University Press, 2008), 130-132.

0 Gregory, “The political philosophy of Walzer's salccriticism,” 1101-1105.
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identity of the moral communit}. Yet, how social meanings are actually established
and how they evolve reveals a productive tensiowaizer’'s work. In his defence of
democracy Walzer highlights the contestation andngromise involved in
establishing social meanings, and it is the openmdéshis contextual, rather than
rational, view that provides the possibility for leedded criticism. Walzer, however,
does not focus on the sources of opposing mearangsidentities — despite their
importance to preserving his critical orientatidrhis is not surprising, however,
because focusing on the ambiguity central to seuidning, both its expression and
suppression, blurs the vision of the moral comnuiihd threatens the political

structures based on national self-determination.

This is also related to an ambiguity in Walkarmderstanding of universalism.
While his arguments about the directionality of wamgsalism —from particular to
universal — is a useful corrective to traditionallpsophical understanding, it leaves
unaddressed the question of how shared meaningsoastble and why they exert
motivational force upon us. Like Linklater, Walzppints to our capacities for
sympathy and our vulnerability to pain, as wellt@aghe importance of our capacity
for language that takes shape in associated exgeri@nd while the implications he
draws from these gestures toward commonality ane fnmited than Linklater’s, the

potential they have to unsettle his own view ofiglomeaning are not addressed.

Walzer’'s insight that moral culture, even viewednfr a particularist
perspective, need not be considered fixed is aemely valuable point
for an embedded cosmopolitan position to adopt. ¢bacomitant
assumption that this culture is defined and intigd within boundaries
thatare fixed is, however, problematic and in need of cotiom ¥

A similar tension can be found in the account atersal rights to self-determination
and the duties that communities have to outsideusies to outsiders include giving
refuge to those who have been expelled from thainds and providing pathways to
membership for outsiders within the community — levhihis later duty may be
specific to democratic societies with inclusivefgglderstandings, Walzer makes the

case that a duty to tolerate outsiders within thitipal community has long been

L william E. Connolly,Identity\Difference: Democratic Negotiations of Riohl Paradox(Ithaca,
NY: Cornell University Press, 1991), 159.
%2 Erskine Embedded Cosmopolitanisi%8-149.
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acknowledged. The appeal to universal values atidsdlseems to acknowledge that
the communal world of social meanings exceeds auiose and that the elements of
political life that exist at the margins of commiyrare made meaningful despite their

exclusion from the world of social meaning.

This leads me to Walzer's final response: lsisnawledgment of the difficulty of
changing social meaning without engaging in thecoete activities of community. It
is in his account of the detailed and concreteityeaf social practices that Walzer
shares common ground with Alasdair Maclintyre, ath ltbhinkers claim that social
life is defined by shared ideas and practices dmatctly impact how we think and
act® If this is true, then no exercise in rational iqtie or appeal to abstract ideals
will do the heavy lifting involved in making poldal or social change happen. Walzer
and Maclntyre accept the social construction ofitseavhich means that they must
seek political and social change within the terntsrnal to the political community,
leaving only marginal spaces for effective univerappeals. Again we find a
mirrored contrast in Linklater's work, as he wowleek to overcome convention by
appealing to universal values and the emancipatfandividuals from limiting and
coercive social forces. What is missing from boticcaints of the comprehensive
social order, as a reality to be accepted or temed, is an account of how social
order and meaning interact and how actual indiygleaperience it. The experience
of individuals in the social world never perfectdgnforms to institutionalised social
meanings — it is a world filled with remainderstei and incoherency. Further, the
individuals jointly making the community do not dwmmt their experience in a
uniform way, either appealing to universal emantcipaideas or suffering in passive
conformity, but respond in creative and often udmtble ways, generating political
activity easily missed by political programs guideyg moral visions endowed with
certainty. Walzer seems to appreciate the valuadwidual experience, the humane
tenor of his philosophy is only the most obvioupression of this concern, but this
concern is not the starting point of his invesiigatinto social life but a point of

tension that resists resolution with his visiortred national moral community.

% Macintyre,After Virtug 181-203.
% Connolly,Pluralism 71-75.
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Rather than taking a stand on either sidd@fdichotomies that separate the work
of Linklater and Walzer, or reaching for a morefeetr synthesis, | have tried to
illustrate the common limitations in their work. time end, | would like to characterise
Linklater and Walzer as particularly compelling eyaes of common approaches to
thinking about human rights. Along the way, | hdpe case has been made that the
idea of human rights is (1) tied up with questiof$egitimate political authority, (2)
the scope and nature of political community and (B)erelationship of morality to
politics. What | have argued is that the way thgsestions are answered — whether in
favour of universal moral principles that defingitemate authority for all political
communities, or with the emphasis on the presemmatif spaces where particular
accounts of political authority and comprehensivaahprinciples can be generated
for members of a national moral community, the arsweflect a strain of absolutism
that places antecedent moral ideals in a positfcauthority over our understanding
of the social world and judgment of political stiwes, and an ontological dualism in
which the contingent, changing, unfinished and ssiv® is devalued and is at best

accommodated, or at worst denied and repressed.

IV. Reconstructing the Relationship between Etangs Politics

In the final section of this chapter | offer antiai plan for how an alternative view of
ethics could lead to a reconstructed account of ammghts, with important
implications for the meaning of legitimate authgripolitical community and the
relationship between ethics and politics. Whether itleal is individual freedom or
communal self-determination, the ideal becomesqgbagical when we insist upon its
absolute character to ensure its meaning. Wherrameef the debate as one between
universal and particular, or cosmopolitan and comitadan, the ideal in question
becomes absolute in order to avoid political stleggver value. Our contemporary
wariness of explicit foundationalism has doneditth change the logic of the question
and instead it has lead to a series of less coimgnaccounts of moral authority.
Because this view of morality and politics retamsotion that the world is a whole

not defined by remainders, by the litter of an opeiverse, the suggestion that our

% Molly Cochran’s account of ‘weak and contingeniridationalism’, as an unavoidable compromise,
illustrates the difficulty of seeing around thisegtion without putting the relationship of moralétyd
politics into question, sedormative Theory in International Relatiqrizb6.
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ideals are contingent, plural and open to constamitest and reconstruction is
unsettling. Certainly, Linklater and Walzer bothpegriate the space between moral
ideals and actual experience (it is what makes tb@mplex and rewarding thinkers),
but in appealing to dialogic universalism or thdv@®@nce of social meaning within
the national community the best one can hope fty fnd terms of coexistence with
an undeniable realm of change, uncertainty andesbnit would seem William
Connolly’s contention that the modern age is charaed by our inability to accept
or change our condition applies to both Walzer inttlater’® — and | would suggest
to the perennial debates that define human rightseniully than any specific

argument or articulation of rights.

My primary purpose has not been to reveal pneblematic foundational
assumptions or to diagnosis the assimilative tecidsnin the different visions of
human rights presented — not only has this work lteme well elsewher¥, but also
it can only take us so far. Hutchings points dttthe tensions that define the
debates over human rights, and myriad other aspéatéernational political theory,
suffer from a common affliction. ‘Whichever idea is question, it provides a
standard against which the actual world is always#l wanting. The noise of the
battle obscures the extent to which all of thesspesxtive are making very similar
arguments and running into similar problefffawithin the limits set by how we think
about political authority and moral community iteses there is little hope of
resolving the tension between universal and pdatictalues in the idea of universal
human rights. The project | want to pursue is tokhabout these basic ideas in a
different way by focusing on the relationship betwenorality and politics, as well as

the way ideal social orders respond to uncertaintyll do this in two steps: the first

% Connolly,Political Theory and Modernity4. ‘In our times we can neither endure our thasigior

the task of rethinking them. We think restlesslyhivi familiar frameworks to avoid thought about how
our thinking is framed. Perhaps that is the groofwhodernthoughtlessness. And perhaps that
condition is linked to two others: in modern tinies debate over how to master the world engulfed th
one over whether to do so, while the dangers acaagipg the project of mastery become most
discernable just when the institutional structwwEmodernity become most tightly locked into this
project.’

" Molly Cochran convincingly argues that both Walaed Linklater remain committed to problematic
forms of foundationalism, séd¢ormative Theory in International Relatiqrg2-120; Richard Shapcott
is critical of the assimilative tendencies in Liatdr's version of critical theory iBustice, Community,
and Dialogue in International Relation80-94 and105-128; and Toni Erskine points tolithés of
Walzer's understanding of communityEmbedded Cosmopolitanisiil9-147.

% Kimberly Hutchings, “The Question of Self-Determiion and Its Implications for Normative
International Theory,Human Rights and Global Diversjtgds. Simon Caney and Peter Jones
(London: Frank Cass, 2001), 103.
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articulating what | see as the limiting conditidos rethinking human rights, and the
second is to suggest a positive account of onenpatevay of understanding human

rights.

In accusing both Linklater and Walzer of anfioof absolutism | am not accusing
them of fanaticism — clearly they appreciate thenglexity of ethical life. Yet,
despite this recognition their ideal political orde oriented around a central value
that not only provides order but which is also preed not to conflict with other
values. Further, the role that these ideals playtentionally pre-political; they do not
allow room for contestation. To acknowledge that most central values may not
only be multiple but also might be incompatible gests that ethics is a more
contingent and uncertain endeavour than we arellysudling to admit. The
perspective | have argued for thus far does nolyittiqat our ethical commitments are
unjustifiable; instead, what it suggests is thaltare always political in the sense that
they involve compromise, loss, commitment and intpws In the political realm
pluralism calls our attention to remainders: theels in political contests, the socially
excluded and the marginalised; and in shifting fogus it forces us to acknowledge
the contingency of our commitments, the role of pom establishing primary social

values, and the interrelation of the ethical aredghlitical.

While | do not want to obscure the differermmween ethics and politics, | am
suggesting that they are both elements of a comaatiity. Crudely, the ethical is
distinguished by a concern for reflective evaluatie distinctly ethical questions
regard the good, or more precisely if some speaittoon, event or thing is good. The
processes of evaluation is importantly self-refée¢iin that our self-understanding is
implicated in this process, this is true both fodividuals and social groups. In its
reflective nature the ethical provides motivatiamd aguidance for action, but the
mistake all too often made is to think that thisding function is certain, absolute or
complete. The results of acting on our ideals,fat@mpting to find compromises or
resolutions between conflicting ideals, should emt&ck into our ethical judgment

and our values - this process of reflection anibacthould be ongoing.

% This account of an ethical method is stronglyuieficed by John Dewey. In particular his account of
ethics inReconstruction in Philosophgind his lectures on ethics collected @ctures on Ethics 1900-
1901
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The political is generally taken to be moréwecand less reflective social sphere.
Contestation, compromise and coercion are justwadethe activities of politics,
defined primarily by the exertion of power and frdraditionally moral values are
seen to legitimate the activity of politics, sutiatt accepting the coercive power of
the state or the results of democratic processestified by some ideal. If that ideal
is moral and absolute, then the negative consegsgeoiclegitimate political action
are hidden from view, as they are either moralstified or an inescapable necessity.
This understanding closes off the political frone tthical, obscuring the results of
political activity from ongoing evaluation and litimg political experience’s influence
on moral ideals — this should be challenged. WrathIsuggesting is that there is an
ongoing interrelationship between the ethical antitipal, and that the ethical is
active and imposing in its own way, while the poét is a potential space for

reflection and evaluation.

The appeal of the quest for certainty we fumklater and Walzer struggling with
is only partly explained by the link that has higtally been made between reason,
understood as certain and orderly, and the good +this explanation begs the
question of why we have prioritised certainty ihies. In part it is the role of ethics in
political life — pre-political values or principlgzrovide the foundation for political
authority in a way that is analogous to role obarfding figure that gives the just law
to the political community, while remaining impantly separate from that
community*®® Additionally, the privileging of certainty is thesult of the political
function of morality — as moral norms are appeda®dy those with power, the
unchanging and certain nature of those moral noptay an important role in
institutionalising and preserving social ord® The dual role of ethical values in
social life highlights the limitations of how ethicideals are generally understood in

debates about human rights.

In Linklater's work the ideal of the natiorat is rejected, but in its place he puts

a form of cosmopolitan order, which is legitimatedan appeal to undeniable social

1% bewey examines this relationship between certainty authority inThe Quest for Certainfyhile
the need for a moral foundation separated fronidkieryday” realm of politics is explored by Bonnie
Honig inDemocracy and the Foreigner

191 This has been analysed by a number of thinkeeset particularly to William Connolly’s
examination of this phenomenonldentity\Differencewhich is heavily indebted to both Nietzsche
and Foucault.
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forces that are increasing interconnection, a sutise human identity that makes
wider social orders possible and an historicaldrewards inclusive and moral forms
of social life that reach their fulfilment in a farof cosmopolitan democracy. The
certainty of this vision is striking — not only asecial forces leading to greater
interconnection, human nature is such that thisraannection can be shaped into
inclusive forms of global order that instantiate tmoral ideals of democracy and a
cosmopolitan political order that humanity has bpevgressively working towards.

While in Walzer's work we see a less grandioseowisithe bounded political

community is a fixed form of social order. The idehthe discrete community is not
unreasonable, certainly the sharing of social spacenomic interaction, shared
cultural traditions and history, and common padditienstitutions give this form of

social order a thickness that is undeniable. Metemains a fixed ideal that is not
open to change, at least not without radicallyredteour self-understanding, and as
an ideal, the actual work of constructing discratel bounded forms of political

community is made invisible.

If we remain committed to this way of thinkimdpout both ethical ideals, then
moving beyond merely conventional moral communitcés us to accept a universal
or a particular founding — do all people follow gnst law or is the justice of the law
specific to each people. If we do not accept thgclof idealism that this choice
suggests, then answering the question of whetleeuriversal or the particular ideal
is primary is a fruitless activity, and one thapmwntantly obscures the exclusions and
power at play in ideals of justice and law, howetey rendered legitimate. Insisting
that there is a primary ethical value, or that walues can be finally and coherently
ordered, and that there is an ideal form of samider that provides us with stability
and certainty, is a conceptual dead-end. Yet,whig of framing ethics and politics is
appealing precisely because it is a way of botrsgmeng established forms of
authority and identity, and justifying radical clgen as it is the certainty about moral
and social ideals that justifies the exertion atéthat maintains or radically alters
the social world. If one, however, begins with @swamption that ethical values are
multiple and open to conflict, and that social ordself is subject to indeterminate
change, the certainty of either conservatism oicedidm is undermined, and we need
a different understanding of political and socidlacge, one more modest and

piecemeal.
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Both Linklater and Walzer are democrats anchamy ways their ideas and visions
of political life are miles away from the sort ajarcive and violent regimes that most
readily display the vices | am highlighting. Centgi and idealism are more terrifying
when they motivate a totalitarian or fascist regiméthout question, but recent
political experience does suggest that democragygeals insufficient to avoid the
destructive consequences that can follow politeetion motivated by moral and
intellectual certainty®® In what follows | do not reject this democratiarsing point,
but | do want to move away from both the republicamd liberal universalist
understandings of democracy found in Walzer andklater. The implication of the
pluralist and pragmatic position | am suggestinghist our democratic ideal itself
needs to be more democratic — more open-endedptesedural, more thoroughly
embedded in social life and imbued with an inclasthic.

If we begin with the assumption that ideals arestamtly subject to change and
revision in light of experience, then the projeétjwastifying political authority is
always an ongoing process — the rights and dutfegdividuals, the nature of
political community, offices of authority and thestitutional structure of political life
are constantly being remade. This perspective ask$o accept a great deal of
uncertainty in social life, an uncertainty only lieased by the resistance to
prescriptive accounts of the social world thatnglied. Appeals to a progressive
history of inclusion, moral learning or civilisingrocesses, whatever the supposed
empirical verification suggests, reflect ideal urstiendings of the social world —
imparting purposes and meanings to forces thatlaimed to provide justification
but which remain at their core mysterious. Muchnassting on the coherency of our
ethical values obscures much of experience, p#atiguthe experience of those
without power and privilege, the appeal to diretélband determinant social forces
relies upon the absence of experience of thoseedoas personal, intentional and
historically contingent — the spread of liberal kedreconomies, for example, is
carried out through the intentional actions of atpeople, forcibly altering their lives

and those of others with no indisputable assurdhat the ideals pursued will be

192The US invasion of Iraq (2003) is only the mostiohs example of a form of liberal hubris leading
to negative consequences — and while some migik the US was only self-interested, | see no
reason to doubt the moral motivations and intestioithe war’s architects. A similar sort of mosét
certainty is seen in the dominant neo-liberal ecaoine of the recent past — with both failures in
development and poverty reduction, and the findrciBapse, pointing to the dangers of certainty.
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realised. The element of faith in these sorts ofimitments should be recognized and

subject to critical scrutiny along with the ethigalues we seek to privilege.

The implications for human rights as an ida@ significant. First, the idea that
human rights can be justified by some single anigeugal ethical value should be
abandoned. This includes not only reductionist giegtvat attempt to limit human
rights to those necessary to preserve human autormmmeet basic needs, for
example, but also those that see human rights siirg a minimally just form of
political order — whether that is necessarily deratbc or more permissive. Also, the
idea that human rights embody necessary progresgineantees of individual
freedom or universal political participation, oatithey represent a civilising process
that guarantees a certain level of human dignigynisustainable. While these myriad
ways of justifying and understanding human rights doubt exemplify some of
humanities most laudable ideals, without rethinkihg logic and function of these
ideals they will remain partial, limiting and potedly assimilative of, and violent
towards, difference. Second, we must rethink thection of human rights, as their
historical function in providing a universal ordercompromised. Whether voiced in
the quasi-religious tone of natural right or thgdlstic tenor of international criminal
law the song remains the same, and human rightdakien to provide the moral
principles that structure and justify the interoatl political order.

| want to suggest that human rights can benstcucted as part of a democratic
ethos, as their distinctive claim, or propheticmprge, is that every human being has
moral value and that this value should be recognigepolitical life. This starting
point is plural and situated — suggesting not aensal duty to respect human moral
agency or a universal claim to communal self-deiteation, but rather that human
rights can be, and have been, a way of claimingahrecognition in terms of shared
humanity in order to make political claims upon iabdife. Human rights are
described as an ethos rather than offered asa pahciples, because the intention is
to establish an orientation to thinking about thesiions of legitimate authority and
political community. In the following chapters | largue that human rights can be
understood as an ideal that is self-consciouslyndpereinterpretation of what we
understand to be most importantly and distinctlynan, though this is an always

delicate and risky process that may simply becosseralative. Also, because human
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rights are claimed in the name of “humanity”, aseampty universal they can serve
the political contestation of those who are exctudad marginalized in any current

social and political order.
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Chapter 3
Deep pluralism: reconstructing universalism

‘Pluralism is the philosophy of a messy universe.’
-William E. Connolly,Pluralism

I. Reorienting Human Rights: The Affirmation of péduralism

In the previous chapter, | have argued that thé gfgastifying universal human right
is hindered by the very understanding of the natfranoral principles and the
relationship between morality and politics it pnems. The problem goes beyond the
persistent failure to rationally ground moral pipies in a convincing metaphysics, as
even the contemporary move to seek a politicaloonraunicative account of rational
moral principles fails to overcome dissensus — t@nily leaving open the question of
whether universalism does violence to differeneaders the rational merely coercive
and reveals the moral as simply conventional. Wetitnperative to achieve universal
justification presents itself to any thinker whonisaa morality that will constrain
political life, which will bring certainty to theealm of ideals even if the realm of
practical activity remains unpredictable and prieees. This chapter begins the task
of developing a political ethics that seeks to dvthis unitarian moral impulse.
Eliminating this gap, identified by Hutchings, bewn the “first best” world of ethics
(morality) as against the “second best” world ofitims,’! requires reconstructing
political ethics in a radical way if the objectior@sed against universal human rights
are to be addressed in a manner that providespin@my needed, letting in new light
for evaluating human rights with fresh eyes. Thigmer suggests how we might
begin to do this by arguing for the need to placeaecount of deep pluralism at the
centre of ethics and to respect the situated antingent character of ethical action.

The first task of my reconstruction of humaghts is to argue for deep pluralism
as a starting point. This idea of deep pluralismvese as an orientation to political
ethics that does not demand absolute or certaialmanciples, but rather accepts the
plurality of human experience and ethical valuesaasecessary starting point, a
condition to be embraced rather than overcome. dginbthis work | turn to the

thought of Isaiah Berlin, in doing so | argue thit value pluralism should be read as

! Hutchings, “International Politics as Ethical Lif&1.
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a form of deep pluralism and that he provided anpsog starting point for
developing a critical political ethics. To somestlshoice of starting points might be
surprising, as Berlin is often taken to have beeamwmventional figure defending an
uncritical brand of liberalism. At the very leakipking to Berlin runs the risk of
becoming trapped in the ongoing debate over thalslity of liberal morality and
politics as an accommodation of plurality. Bothluése points have merit and starting

with Berlin requires some qualification.

My account of Berlin’s pluralism and my argumhéhat it can form the basis of a
critical political ethics in large part ignores tbagoing debate over the relationship
between his liberal commitments and his value fikma Much of the recent
commentary on his work seems to presuppose botthihaentral task, and the most
important consequence of his work, was to artieutae compatibility of liberalism
and pluralism, and in the process preserve ‘nottesg than the liberal tradition as a
whole.” While I think this misconstrues the nature ofWizk, | also take no stand on
these debates here. Rather, | focus on Berlinisevpluralism as an ethical theory and
argue that it was a form of what William Connollgshcalled deep pluralism, which
goes beyond the liberal account of pluralism aseswived disagreement or
scepticism about values, and affirms the persisteaity of plural faiths (spiritual,
intellectual and moral) held in an unfinished andtingent universé This distinction
is vital as these different forms of pluralism Idadvery different understandings of
ethics. Liberal pluralism essentially follows Rawlise, which responds to plurality
by seeking synthetic forms of certain moral pritejpvhile deep pluralism begins
from that fundamental uncertainty and tries to aetee how to live ethically in such
conditions. | substantiate these claims throughaaalysis of Berlin’s theory of
values, looking to his account of their sources trednature of the claims they make
upon us. In the process, | read Berlin in the cdanté thinkers that highlight his
pluralist rather liberal sensibility, notably Jol®ray, who suggests that Berlin

defended an agonistic pluralism.

2 Alex Zakaras, “Isaiah Berlin’s Cosmopolitan EthijdBolitical Theory Volume 32, Volume 4
(August 2003), 496
% Connolly,Pluralism, 70.
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The importance of Berlin’s pluralism for myopect is in the way it alters the
question of human rights. In previous chapters,aleh analysed the difficulty
presented to moral theory by the persistence adigdgeement over fundamental
principles, which seems to render the task of fatig finally justifying human rights
hopeless. While most contemporary thinkers acchpt reality of pluralism, as
disagreement over moral foundations or diversitymioral belief, it remains a
condition to be overcome. Moral principles are reekgrecisely to constrain political
life in the face of dissensus and contingency,dagp pluralism, which affirms rather
than tries to overcome the persistence of divergedtcompeting commitments, leads
to a different initial premise. First, it implielat pluralism in ethical and political life
Is an undeniable reality, and that the sourcesarbhvalue are contingent and plural.
Second, this means that the task of moral theonpigo provide final principles but
to improve our ability to exercise judgment in flaee of uncertainty, as ethical life
requires choices, commitments and action withodlfassurances that we are doing
so rightly. Finally, the most challenging conseqesrof deep pluralism is that it
undercuts the aspiration of a universal ethics dasea singular concept of human
dignity and a universal political order, which igumdamental presupposition of the
international human right regime, which raises theestion of whether a deeply

pluralist human rights is possible.

This further question of whether pluralism ardines the possibility of universal
principles is addressed in what follows by recardtng the meaning of universalism
in moral thought, focusing on the issue of univecsgcern and communicability as
opposed to absolute and universal standards. Beeliends a qualified account of
universal values, in part based on a potentiafiytable claim that historically certain
values have been held in common by the majority dnity, but also based on a
revised notion of universality as communicabilitp. this case, there are certain
presuppositions we hold that define humanity, whnaply a limited set of universal
values, the loss of which would make understandiagss difference impossible.
This account of universality is not, however, a viayimit or discipline difference,
but rather an articulation of the basis for underding, which is precondition for the
exercise of moral judgment that pluralism demamas world of deep pluralism we
face moral choices without certain guidance, wetraxercise judgment and bear our

share of the responsibility for the world that agtions create — through this dynamic
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pluralism reconfigures the relationship betweencsttand politics, as we have no
absolute guarantee of the rightness of our choibesefore the political content of

our ethics is brought to the fore.

[I. The Plurality of Values

Pluralism is a concept with many different meaningsre | will speak about value
pluralism as an ethical theory distinct from otpéralisms, which include pluralist
theories of knowledge, as well political and in&fanal theorie$.Value pluralism is
credited to Berlin, although it is not his termdawhile he was among the first to
argue for a pluralist theory of values others haseeloped the ideaMy aim here is
present what is most distinctive in Berlin’'s conoap of pluralism, including an
argument that his pluralism is best categorisedaadeep pluralism. The basic
propositions of his pluralism are: thealues are multiple and, in addition, at least
some values are objective; further, these distintites are irreducible, meaning there
Is no higher order value that encompasses all othleles, or to which all others are
subordinate; these ultimate and distinct valoas and do conflict, and are at times
un-combinable; and finally, the choices that aredenhetween values are at times

incommensurable, meaning no rational measure pes\iot the “correct” choic®.

Berlin was opposed to a central orientatiomhia history of philosophy, which he
termed monism. Monism identifies the ideal thatttia¢h is singular. The search for a

unified theory in contemporary physics, Kant's gatécal imperative, and Marx’s

* Value-pluralism bears a family resemblance toglist theories in political theory, international
relations as well as the work of pluralists witkinglish School international relations theory, there
is no little historical or direct conceptual linkRebert Jackson does draw on Berlin’s worK ire
Global Covenant: Human Conduct in a World of Sté@sford: Oxford University Press, 2003).
There is a more hereditary connection between sssuepistemological pluralism, particularly
William James radical empiricism, but this is ngpkcit in Berlin’s major writings, though he
mentions James and Dewey in Berlin, “The Secondf@us’, review of John Dewert as
Experiencé€, London MercuryyYolume 31 (1934-5), 87-8.

®> Along with the numerous works that explicitly talke Berlin's legacy there have been a number of
major works that develop the idea of value plurajithough largely within the confines of liberal
political theory. See Joseph R&he Practice of Valu@Oxford: Oxford University Press, 2003),
George Crowded,iberalism and Value Pluralisrflondon: Continuum, 2002), William Galston,
Liberal Pluralism: the implications of value pluisin for political theory and practic€Cambridge:
Cambridge University Press, 20028hd John Keke§,he Morality of Pluralisn(Princeton, NJ:
Princeton University Press, 1993).

® These propositions reflect a general consensusigshthose commenting on and developing Berlin's
value pluralism, for example George Crowdsajah Berlin: Liberty and PluralisniCambridge:

Polity Press, 2004) and John Grisgiah Berlin(London: Harper Collins Publisher, 1995).
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historical materialism are intellectual manifesia of this drive toward singularity.
What pluralism entails is that the truth may intfae multiple and that there are a
number of true things, whatever those true things lbe: laws of physics, moral
values, or social forces. Further, value pluralessserts that the diversity we find in
moral life is not a mistake or a failure, eitherair faculties or our methods, but
rather a reflection of the way we experience therldvoThis is in part a
phenomenological argument, but one that does nducee to subjectivism or
relativism, as it requires better and worse undeding of moral experienceThe
plurality of values was “real” for Berlin, and ailtae to acknowledge this — to revert
to a form of monism — is to get this aspect of rha@goerience wrong. Berlin's
understanding of what this means, however, doesnagt neatly on to the distinction
between cognitive or non-cognitive understandirfgaarality® Moral values are true
in the sense that they refer to things we haveoretsvalue, and which in some cases
we may all have reason to value, but they are ndeniable rational propositions.
Not only are there many things that we value, whoamnot be authoritatively
compared and ranked, but our values are also gemtirhuman creations not certain

moral laws.

Berlin was centrally concerned with how valuesur goals, ideals, and ends, at
both a personal and social level — influence otinas and relationships. The values
that we hold reflect our considered answers togtnestion of how best to live, they
represent our reflective judgments on the worththef ends we pursue. Therefore,
understanding both the nature and content of vakiegtal for social and political
thought, whether we want to understand events erraquired to make moral
judgments. Berlin’s concern with plurality, not grdf values but also with the value
systems of individuals and societies, makes hisrthene of political and social
pluralism? As we can see, coming to grips with Berlin’s plism requires

understanding his philosophical thinking on theuratof knowledge and morality, as

" Zakaras, 497-501. Roger Hausheer has used thiofdghenomenology to describe Berlin's work,
and importantly notes the complex relationshipisfthought to the Hegelian legacy of historicisee s
Roger Hausheer, “Introduction,” ed. Henry HarAgainst the Current: Essays in the History of Ideas
(London: Pimlico, 1997), xliv-Ii.

8 Jirgen Habermas and Ciaran Cronin, “On the CagniEiontent of Morality, Proceedings of the
Aristotelian SocietyVolume 96 (1996), 335-358.

° Yael Tamir, “A Strange Alliance: Isaiah Berlin atité Liberalism of the FringesEthical Theory

and Moral Practice Volume 1 (1998), 279-81; and Michael Kenny, “&daBerlin’'s Contribution to
Modern Political Theory,Political StudiesVolume 48 (2000), 1032-3.
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well as his view of history and society. While Berlfamously distinguished

intellectual types between systematic and totajisiadgehogs and more nimble and
patchwork foxes, with whom he self-identified, agpating the distinctiveness of his
position requires looking at the whole of his thbu§ His thought was not systematic
in a traditionally philosophical way, but the dispi@ threads do hold together to form

a recognisable cloth, though not in a conventitibatal or universal pattern.

Values reflect human interests but they areentioan a simple listing of things that
are good for human beings; values are reflectitraidés of approval toward objects,
states, or relationships in the world. Ethical ealare particularly concerned with our
interpersonal relationships and the pursuit ofgbed life because they refer directly
to how we judge others and ourselves. It shoulddied that Berlin took values to be
naturalistic in the sense that value does not cno a non-natural entity like
“goodness,” for exampl€.He did not make any metaphysical claims regardaige
and he did not hold that there is a source of valutside of human experience. Most
basically, values are those things that humans dbtm@mselves to; they are our
‘eulogies and condemnations to acts and charasferen.? Because Berlin viewed
values in this way he often used terms like goaus$ ends interchangeably with
values, and at times he even talked about prirciptdaws in a similar tenor. While
this could be sloppy thinking or rhetorical excdsselieve that charge is not wholly
fair. For his purposes it made sense to see aktloategories — goods, ends, moral
principles and laws — as a reflection of basic humammitments, of our considered

values.

We can begin to see the distinctiveness ofilBgraccount here: values are not
given by an essential human nature nor by the carmdmaf reason, but are the
products of a shared historical process of creating developing values. Berlin
makes use of a notion of human nature, but it ishetorical and constructed

understanding that embraces a ‘minimal account batwman is in order not to

19 |saiah Berlin, “The Hedgehog and the Fox,Russian Thinker22-81.

1 Certainly “naturalness” is a contested concepie henean only that saying something is a value is
not a metaphysical or intuitionist claim, G.E. Medor example argued that any of a plurality of
objects could be valued because they possessedadlity of goodness, which was a non-natural
property. See, G. E. MoorBrincipia Ethica,ed. Thomas Baldwin (Cambridge: Cambridge University
Press, 1993).

12 Berlin, “Introduction,”Liberty, 8.
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foreclose the possible (and even likely) emergasfoentirely novel and unforeseen
forms of life and self-fulfilment, in individualsnd groups, whereby our conception of
human nature will be enlargetf. This common human nature is necessary so far as a
common understanding remains possible and desiiableght of a human self-
understanding that is ‘a branching out in new dioes, essentially untidy, hesitant,
sometimes violent, unpredictable in advance, arataqueed neither to stand still nor

to proceed in any assignable directibhThe understanding we share as human
beings, however, is not a priori — not given by dietates of reason — but is the result
of shared history, common experience and the aarigin of the idea of humanity as

an identity we share and affirm.

Beyond offering an historical account of theurge of ethical values, Berlin
claimed that our values are diverse; this stateralemie is not critical of conventional
modes of ethical thinking. Clearly people do haviéecrent values; what is more
interesting is the implication of pluralism for howme understand the basis of, and
how we deal with, the diversity of values. As wagugd in previous chapters,
traditionally, moral theories have dealt with pliga in two ways: one is by
separating out self-interested values from our mmaeal values, in a sense separating
tastes or desires from what is morally right. Inesttheories, the diversity of values is
acknowledged, but an overriding value is thoughtptovide a way to order that
diversity. Alternatively, sceptical theories ofagVism or subjectivism hold that the
diversity of values reflects the fact that values aither completely dependent on
social understandings or are individual expressiars approval, completely
undermining the objectivity of values. What makaggism distinctive is that ethical
values are multiple and at the same time objec8eethe obvious question is: how do

we know that values are objective and plural?

For Berlin, there was something like a contimuof values, ranging in importance
from common ethical values, which are part of alinan lives, to customs and
conventions, reflecting particular social valuesd at the far end manners, etiquette,

and tastes, which are more specifically culturad aersonal® This continuum of

¥ Hausheer, xlix.
“ Ibid.
15 Berlin, “European Unity and its Vicissitude§;he Crooked Timber of Humanigg5.
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values takes the measure of two things: the degfrexbjectivity and the degree of
plurality, which increases as the degree of objagtidecreases. What Berlin calls
common human values are those values that aredshgrall people in light of their
humanity’® There is still a plurality of values at this leyér example, Berlin argues
that individual freedom and communal identity acthbcommon human values that
cannot be reduced to a further more fundamentalevaBut how much plurality is
there at this level of common values? Berlin do&tsgive a clear answer; the number
is finite but not specified” One way of understanding this limit is as whatliBezalls

a common core of values, shared by all people déggs of their specific histories
and social location. This commonality, however,dnet provide for a single human
essencé® Instead, Berlin argues that the common core afieslis too anaemic to
form a recognisably, much less full, human lifeeyhare the historically necessary
values of any life we recognise as human — simbddanental and physical capacities
that all humans share — but as social evolutionisgdt may be that the common core

shrinks or grows with the passage of time.

As we consider values further along the cantin, they become less objective and
increasingly plural. These values, what Berlin edltustoms or conventions reflect
values that originate in specific social and histrsettings, and while there may be a
link to a more objective common value, these cust@mconventions are part of a
particular shared history and social frameworks liecause of this contingent basis in
history and society that customs and conventiomsbéxgreater plurality, as human
inventiveness leads to greater diversity. Finadtythe far end of the continuum are
manners, tastes, or rules of etiquette. These srtgalues exhibit the greatest
diversity and the least objectivity. Though it isnth noting that even the most deeply
idiosyncratic values can potentially be understeathough perhaps only with great
difficulty. With this framework in mind we can notrn to Berlin’'s more detailed
argument for the objectivity and plurality of vatue

To begin it is important to note how Berlin @nstood the objectivity of values. He

was not seeking a foundation outside of human éxpes, a view from nowhere

'8 Berlin’s word choice is inconsistent, which | lesfé reflects a hesitance to make strongly
universalist claims, but the particular way he iiat® ‘universal’ is laid out below.

7 Berlin, “Pursuit of the Ideal, The Crooked Timber of Humanityd.

'8 Berlin, “The Decline of Utopian Ideas in the Westhe Crooked Timber of Humanigs.
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providing clear principles with which to pass judgm Rather, he was referring to
the objectivity of values as the degree to which stere common assumptions
sufficient for communication with people very distdrom ourselves, as the capacity
for understanding and being understdddThis common ground is what is called
objective — that which enables us to identify otheen and other civilisations as
human and civilised at alf® Berlin’s first argument for the objectivity of was was

that the majority of people over the majority oné have shared certain central
values. He said this claim was quasi-empirical degendent upon the work of
historians, anthropologists and philosophers ofucelto know and test the facts in
questior?® | will examine this empirical claim below, butdtrit is important to make

a general comment about Berlin’s overall approach.

Berlin’s work drew on two distinct traditionisat be brought together in a unique
way in his thought: on one hand he was impresseé&rmlish empiricism and its
emphasis on giving experience its due; while on dki®er hand, he was deeply
concerned with the importance of ideas, emphastsiaig role in framing experience.
This dual concern reflected both the waning legaicBritish idealism and the rising
influence of logical positivism that dominated Be' intellectual world at Oxford in
the early part of the ﬁbcenturyz.2 Added to this is an interest in the historical
development of ideas divorced from deterministitores he found in both Hegel and
Marx. Together, these influences lead to his hisabraccount of the dynamic

interrelationship between experience and ideas.

The simple empirical claim about common valisethat the majority of people for
the majority of history held some basic values ammon. The methodological
difficulties of conducting such a study would baggering, and obviously will not be

pursued here. However, this claim about the pakectmmonality and plurality of

19 Berlin, “Historical Inevitability,” Liberty, 152.

29 |bid.

2L Berlin, “Introduction,”Liberty, 45.

22 Berlin, “The Purpose of PhilosophyConcepts and Categoriesd. Henry Hardy (London: Pimlico,
1999), 1-11; and “My Intellectual Path,” ed. Hemtgirdy, The Power of Idea@_ondon: Chatto &
Windus, 2000), 1-23. Also see, Jamie Reed, “Frogidal Positivism to “Metaphysical Rationalism”;
Isaiah Berlin on the “Fallacy of ReductionHistory of Political ThoughtVolume 29, Number 1
(Spring 2008), 109-131; Peter Skagestad, “Collinggdvand Berlin: A ComparisonJournal of the
History of Ideag2005), 99-112; and James Cracraft, “A BerlinHistorians,”History and Theory
Volume 41, Number 3 (October 2002), 277-300.
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values across time and space presupposes that iheseme basis for these
similarities. Berlin pointed first to the physicapacities that human beings share: ‘a
certain physical, physiological, and nervous strtgtcertain organs, certain physical
senses and psychological properties, capacitighifaking, willing, feeling,” and then
to a set of common human values, for example freedsafety, well-being, and
family relationships? Given that Berlin thought values were developetdadinuman
experience these common features can, at leadilpguead to the sort of common
values he described. He also claimed that thesenconvalues were distinct, which
is to say that most human societies across mosinef not only valued things like
physical well-being and family life, but they alaoknowledged that these values are
distinct. Berlin most clearly expressed what thes@mon moral values entail in the
negative, noting that ‘[flew today would wish tofeled slavery or ritual murder or
Nazi gas chambers or the torture of human beinggh#sake of pleasure or profit or
even political good — or the duty of children tondence their parents, which the
French and Russian revolutions demanded, or mindléing.’®* While these
historically shared valued tend to find expressiorthe negative (what John Gray
calls universal evils) the positive side of thelared values is as important, even if it
is less clearly articulated. The values held in common — Berlin was hesitant to
strongly assert they were universal moral valug¢sbéished without question — form
the basis of a human conception of ethics, whichaisequirement for the
communication and understanding across differemaeBerlin sees as constitutive of

objectivity 2°

There are a number of objections that can lsedaagainst this empirical aspect of
the argument. The first is that societies and iiddials do at times value things in
opposition to what history and physiology tellsisishe norm. Pain for example can
be a part of religious or sexual experiences, soldary life may be held in higher
regard than a life lived in a tight network of faynrelationships. These plausible
“deviations” help to clarify Berlin’s idea. Certdynindividuals, or whole social

traditions, can place a greater value on particudéues rather than others. In the case

%3 Berlin, “European Unity and its Vicissitude§he Crooked Timber of Humanig03.

24 Berlin, “Pursuit of the Ideal, The Crooked Timber of Humaniti8.

%5 John GrayTwo Faces of LiberalisrfNew York, NY: The New Press, 2000) 66-67. Grafsase is
idea to Ken Booth’s account of human wrongs. See B@oth, “Human Wrongs and International
Relations,”International Affairs Vol. 71, Number 1, (1995), 103-126.

% Berlin, “Introduction,”Liberty, 44.
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of the self-flagellating believer, religious instgls more valuable than physical
comfort, but the pain inflicted is instrumental donother value. Assuming that there
are not people who we would consider healthy, theeimind or body, that seek out
physical pain or loneliness for its own sake, wa eaknowledge that people will
privilege some values at the cost of others witltaunicluding that such compromises
are incomprehensibfé. We should not assume that this notion of commoméru
values results in a coherent and wholly desirabteosvalues, also it should not lead
us to assume that deviation from them is necegsarihoral. The tradition of critical
genealogy provides an important counterweight te #ssimilative tendencies
inherent in the idea of common humanity. Thinkeike IMichel Foucault and
Friedrich Nietzsche illuminate the role of power shaping the “normal” or
“acceptable” as conceptual and moral categories render the very notion of
“human nature” an object of constant contestationtkink we must read Berlin’s
work with these insights in mirfd. Berlin's own writings acknowledged this
contestation, as he was keenly aware that evevallhes he most celebrated — liberty
and self-creation — had not only found their pagi relatively recently, they required
sacrifices that many are unwilling to make. Whilerlgh was not part of the critical
genealogical tradition, his understanding of valpesvides an opening that most
liberal thinkers do not. The empirical claim abcotnmon values, however, is not a
normative one, suggesting that history can telthesright way to be human. The
substantive point Berlin drew from his argument was$ a definition of “normal”
humanity or a justification for legislative moraliqciples, but rather the grounds for

objective understanding that are necessary fotlaosewith global scope.

The empirical claim that there are common huwelues also seems to be limited
by group belongings, because most value systemspdoify those that are inside

versus outside the realm of concern. So, that nmusd&rong may be a universal, but

%7 If this assumption is objected to, | would not knlbow else to argue for it except to say, valuing
something like pain or loneliness for its own sakems to radically shift our understanding of human
physiology and psychology, such that a person sggiain or loneliness, not because he got pleasure
from the experience or felt that pains were deskrlvat because he valued pain and loneliness, would
be someone we could hardly know how to communiaétte about our values.

%8 For example, Friedrich Nietzsch@n the Genealogy of MoralifCambridge: Cambridge University
Press, 1994); Michel FoucauMadness and CivilizatiofLondon: Routledge, 2001).
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that value is only applied to those recognised iwithe moral structur® It is this
structure that allowed colonisers to kill “savagesithout feeling they had done
something wrond® This point is more damaging to Berlin’s positibnve understand
the idea of a common value as equivalent to “thederuof any human being is
always wrong, and always has been.” On one haedpltiious falseness of this as a
universally accepted and adhered to value higldighbat is lost in abandoning
conventional notions of moral principle as sepataaad above the world of what
people actually do — history is as likely to shasvaommon capacities for valuing and
enjoying violence, exclusion and cruelty. Berlirkmowledged this darker side of
“human nature,” as his examination of the appearai-rational fascist thinking and
violent nationalism revealed common values of bgilogp and submission to
authority, which, despite their destructive conssmes in the 2'Ocentury, provide

important insight into understanding “human nattife.

On the other hand, Berlin’s way of arguing egivus good reason to see the
limitation of concern as an ethical failure. He samman nature, in all its socialised
and historic forms, as allowing for communicatiodainderstanding across barriers,
and we can reasonably assume that most develojhes sygstem will acknowledge, if
not the moral equality of all people, at least #adue of human recognition. This
could potentially be false, but Berlin thought espece told a different story. Not
only is universal concern a very old idea, but aisost historical cases of violent
particularity have seen brave acts of human sadtjd# It may be that in his own

writing Berlin was too optimistic about the degiefecommonality, both historically

# Richard Rorty makes this point in his commentanyte violence in Bosnia during the early-1990s,
“Human Rights, Rationality, and Sentimentalit@h Human Rights: The Oxford Amnesty Lectures
1993 eds. Stephen Shute and Susan Hurley (New York,B&gic Books, 1994), 111-34.

%0 Richard Shapcottlustice, Community, and Dialogue in Internationald®ions,14-26. Also see,
Tzvetan TodorovThe Conquest of Ameri¢gdlew York: Harper Collins, 1982).

%1 Berlin’s understanding of this was evidenced steral form when he discuss the ideas of Joseph de
Maistre, and finds much that is insightful and aate in Maistre’s unsettling thought. See, Isaiah
Berlin, “Joseph de Maistre and the Origins of Fasgi The Crooked Timber of Humani91-174.

Also, his work on the power and potential dangénsationalism revisits this idea in a different
context, see “Nationalism: Past Neglect and PreRenter,” Against the Current333-55.

%2 For all of its weaknesses as a detailed histotyunfian rights, Micheline Ishayhe History of

Human Rights: From Ancient Times to the Globalmattra(Berkley and Los Angeles, CA:
University of California Press, 2004), does prowaheoverview of universalism in ethical thinkingeeS
also: Norman GeraS§olidarity in the Conversation of Humankind: Ungndable Liberalism of
Richard Rorty(London: Verso, 1995), particularly on the manyi@ans who valiantly saved Jews
during the holocaust; and for Bartolommeo de LasaSapposition to Spanish treatment of Native-
Americans despite the conventional views of theetisee Shapcotiustice, Community, and Dialogue
in International Relations22-24.
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and today, but even if this is the case his wayraferstanding values retains much of

its power.

Finally, the fact that over time humans, aodeties, have valued diverse goods is
an empirical observation open to the claim that thversity is a mistake and reflects
a long-standing and wide spread failure of moralvidedge®® Berlin was aware of
the limits of what could be pulled out of his enngaf claim that there is, and has
been, a great deal of commonality regarding “usi@érhuman values. This is why
he said his argument was only quasi-empirical. &idkeorge Crowder argues that
this use of quasi-empirical argument reflects & lafcclarity in what Berlin meant by
universal, this criticism is misdirected and reftean inadequate understanding of
Berlin’s broader argumenit. The part of the argument that is not empirical tetado
with the nature of ethical thought itself. Berlin,several places, suggested that there
is a structure to ethical thought, and that we mage of concepts and categories
shared by all such systeritsTo clarify Berlin’s point it is necessary to makeslight
detour, and consider Berlin’s views on epistemology

In the essay, “The Purpose of Philosophy” Bevltlined three different types of
questions, each of which produces its specific @ansvand types of knowledd®.
First, he outlined a distinction between empirieald formal questions; these are
guestions answerable either by observation andctiaiy or analytical deduction.
Then he identified a third type of question, onattive cannot easily answer by
looking at the world or performing a formal anatysihese questions are properly
philosophical and involve how we view the worlds‘[philosophy’s] subject-matter
is to a large degree not the items of experiencg,te ways in which they are
viewed, the permanent or semi-permanent categoriesgms of which experience is
conceived and classified”’ In ethical and political experience Berlin thoughere
were both commonalities and differences among iddals. There will a be a great

deal of diversity in what categories of ethical ugbt are privileged depending on

% Crowder Isaiah Berlin,127. Crowder is not making this critique, but loesl point to its force.
34 i
Ibid., 133.
% Berlin, “Does Political Theory Still ExistZoncepts and Categorie$43-172, “European Unity and
its Vicissitudes, The Crooked Timber of Humaniti/75-206, and “Introduction/iberty, 3-54.
% Berlin, “The Purpose of PhilosophyConcepts and Categorie4-6.
37 [
Ibid., 9.
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one’s outlook?® consider, for example, the most morally significeategories from a
utilitarian versus a Muslim perspective, where ovauld be focused on satisfying
desires and the other with obedience to divinityere is, however, some amount of
commonality in the categories and concepts we msearal thought, that stem from

our shared humanity.

The basic categories (with their corresponding epts) in terms of
which we define men — such notions as societydfsee sense of time
and change, suffering, happiness, productivity dgaed bad, right and
wrong, choice, effort, truth, illusion (to take thavholly at random) —
are not matters of induction and hypothesis. Toktlif someone as a
human being igso factoto bring all these notions into play: so that to
say of someone that he is a man, but that chordieonotion of truth,
means nothing to him, would be eccentric: it wotlesh with what we
mean by ‘man’ not as a matter of verbal definit{@mich is alterable
at will), but as intrinsic to the way in which weirtk, and (as a matter
of ‘brute’ fact) evidently cannot but thinK.

Berlin believed that our ethical thinking was stured by these concepts and
categories, which while liable to variation and mfp@, are much firmer than moral
sceptics or relativists would be willing to concd8&hese common elements of our

ethical thinking provide the basis for common hunaalues.

This commonality does two things; it providesunderstanding of certain actions
that are anathema to any ethical system (the wsalvarongs mentioned above) and a
basis for understanding and communication betwedeerske ethical views, which
instantiate and interpret the abstract values we find to be common to all ethical
systems. ‘Otherwise the concept of man would becimmeéendeterminate, and men or
societies, divided by unbridgeable normative ddferes, would be wholly unable to
communicate across great distances in space aedatigh culture®* When Crowder
criticises Berlin’s ideas of a ‘common core’ ande thorizon of humanity’ as
contradictory, he is missing the meaning of whatiBéas said? The common core

is a set of values that reflect what all peoplershd is expressed most clearly as

¥ Berlin, “Does Political Theory Still Existxoncepts and Categorie$63.

¥ |bid., 166.

40 Gray, Isaiah Berlin 69. Gray points out that for Berlin it is ‘notgsible to state once and for all, in
advance of any changes in our scientific and aptiiogical knowledge, in the manner of Kant, what
are the permanent categories of human thoughtidimgy moral thought.’

“1 Berlin, “Introduction,”Liberty, 25.

“2 Crowder |saiah Berlin,133.
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prohibited actions because the positive expressigustice, for example, will vary in

a way that the experience of gross injustice woll. The idea of a human horizon is
different, it refers to the reach of human underditag that our shared core provides;
it is the limit of what we can recognise as humad arovides the basis for both
criticism and praise of values that are differentf our own’> This idea is similar to

Hans-Georg Gadamer’'s notion of a horizon of undedihg, though Gadamer
suggested that the merging of distinct horizonsased upon a common capacity for
language, while Berlin is speaking to a psycholalgiand even physiological, basis

for such understanding across both time and cuiftire

Berlin compared this idea of basic ethicalaapts and categories to the Kantian
notion that perception is possible only by way piversal categories, common to all
sentient being. The changes he made are: firstertimove the griori character of
these categories, arguing that their seeming pesnt@ need not presuppose an
external source, they are simply what he termsebfatts about the world; and
second, that it is possible that our mode of pdiceould be different, but if that
were the case, our conceptual apparatus and empeneould be very differefft. Our
basic ethical notions, such as a sense of truth,olma kind with the fact that we
perceive our world in three dimensions, or time cady moving forward. The
difference is the degree of alterability. It isddgkely that we could understand, or
much less operate in, a world with non-linear tith@n we could understand a world
where truth telling or personal expression held/aloe, but either world would upset
our conceptual apparatus in a radical Wayhis argument, however, should not be
taken as an assault on moral diversity, but raftsem way of ensuring it remains

meaningful.

3 This interpretation of Berlin is substantiatedHignry Hardy, Berlin’s long-time editor, “Appendix:
Berlin’s Universal Values — Core or Horizorf,he One and the Many: Reading Isaiah Berdid.

Henry Hardy and George Crowder (Amherst, NY: Prdraas Books, 2007), 293-298.

“4 Shapcott, “Cosmopolitan Conversation: Justice|ddiae and the Cosmopolitan Projedslobal
Society Volume 16, Number 3 (2002), 221-43. Also, Hang@esadamerTruth and Method

(London: Continuum, 2004). Gadamer also more styomgphasises the way in which the merging of
horizons changes those participating in convemnsaguen those that do not result in consensusird po
not developed in Berlin's work. The hermeneuticrelster of Berlin’s work has been noted by
Cracraft, 282, and Zakaras, 506. Also, David Boutias highlighted this trend in R. G.
Collingwood’s work in “Tocqueville, Collingwood, stiory and extending the moral community,”
British Journal of Politics and International Relas, Volume 2, Number 3 (October 2000), 326-351;
not only is there much similarity in approach inrlBeand Collingwood, but Collingwood was Berlin’s
supervisor while he was a student at Oxford.

“5 Berlin, “Does Political Philosophy Still ExistZoncepts and Categorie$65.

“® Ibid., 1609.
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We are urged to look upon life as affording a pityaof values,

equally genuine, equally ultimate, above all equatibjective;

incapable, therefore, of being ordered in a tinsehasrarchy, or judged
in terms of some one absolute standard. Therefisita variety of

values and attitudes, some of which one societyesanother, have
made their own, attitudes and values which membieother societies
may admire or condemn (in the light of their owrueasystem) but
can always, if they are sufficiently imaginativedaimy hard enough,
contrive to understand — that is, see to be igible ends of life for
human beings situated as these men Were.

Berlin thought these categories provided a basiuufalerstanding ethical concepts,
but they do not constitute a developed framewordk lauiman lives are only realised
through particular institutions, practices and ckej at both the individual and social
levels. The difference between this idea and copteary defences of moral
universalism based on a notion of minimal consemsulkasic needs is clear — our
ethical world, our practices of judging and valying a shared but constantly
reconfigured space. Not only did Berlin suggestt ttiee Kantian idea of basic
categories of thought need to be naturalised asbrigised, but that both “nature”
and “history” need to rethought — Berlin argued iagiathe idea of historical
determinism and essentiali$thBoth ideas betray our experience of reality and
impose a singularity upon human lives that limitsd adeforms creativity and
difference. Read in this way Berlin’s pluralism eamany similarities to that
developed by William Connolly, especially in thesistence that values are human
creations open to change, but also deeply basddibaiur historical and corporeal
experience — and that pluralism actually opens mplodior understanding and

solidarity in way that is actually closed off by nism*°

What has been said thus far extends Berligaraent for the objectivity of value,
but there is more to be said for the truth of therglity of values. The idea of a
common set of diverse ethical concepts will go saithe way toward making this
case, but Berlin’s complete view will only becompparent when we address a

second argument he makes. As John Gray states,

4" Berlin, “Alleged Relativism in Eighteenth-Centuguropean Though,The Crooked Timber of
Humanity 79.

“8 Berlin, “Historical Inevitability,” Liberty, 94-165; also, “The Counter-Enlightenmemfgainst the
Current 1-24.

49 Connolly,Pluralism 68-92.
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Berlin’s most original claim about this common fraavork is that its
structure is such as to generate dilemmas thatirzmeoidable and at
the same time un-decidable by reason. He clainghlacategories of
thought that undergird the common judgement of nmahigenerate
conflicts that are objective and of which it isdrthat they have no
right solution>°

Certain moral values logically occlude others —tipgs and mercy is a favourite
example of Berlin’s that illustrates the point myceHere it is more difficult for a
normative argument to say the fact of pluralisnsiraply an error of knowledge. If
justice demands retribution, making forgivenessasgible, while mercy requires that
we forgo the equal treatment demanded by justideatwloes that say for the
possibility of a normative absolute? At this stagee cannot simply say that the
monist demand for an overriding value is incorréctnonist ethical theory could tell
us that while justice and mercy are both basic epts; mercy must give way to
justice, or vice versa, or further still that thesesome other overriding value, or that
we can rank values by importance. Ronald Dworkirkesathis point and suggests
that Berlin too quickly assumed that our values flocin and in the process
underestimated the role reason can play in mediatirch conflicts® While Berlin
would not have denied the important role of reasosoftening and avoiding tragic
conflicts of value, the idea that reason can prewddefinitive solution to value
conflicts is incompatible with how he understoodues Even our most basic and
shared concepts and categories conflict becauseatfeethe result of a messy and
unruly historical process, and any choice to petyd one over the other is just that, a
choice, which has consequences that must be ackdged®® This point is a key
insight of Berlin’s pluralism: tragedy is not ondy real possibility but our ethical

choices are importantly political, they impose upbimers and even upon our selves.

Berlin presented a comprehensive case foplinality of values. He argued that
the source of what we value — our shared ethieahéwork and the resulting common

values combined with our particular social anddristal experiences — comes from

* John Gray|saiah Berlin 70.

*1 Ronald Dworkin, “Do Liberal Values Conflict?” ifhe Legacy of Isaiah Berlirds. Mark Lilla,
Ronald Dworkin and Robert B. Silvers (New York, NWew York Review of Books, 2001), 73-90.
2 While Berlin would have supported an individualght to make such choices, and this forms the
basis for the linkage he draws between pluralisthlgreralism, this is not a necessary entailment of
pluralism. Instead, the choices we are called tkemto affirm one value over another, are often
already made by our personal habits and the teaditive live within — or others make them for us.
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the physical and psychological facts, individuapesence, and social history of
human existence, which results in a plural ethieadld. Ethical concepts both frame
experience and are revised in light of experiemtistory, passed on through ideas
and cultural attachments, shapes not only groupsalse individuals, but neither
groups nor individuals are powerless in the stredirhistory — they are in fact the
constant makers of it. As untidy an idea as hismhef values is, it is certainly less
obscure than the notion of finding some metaphysicaranscendental justification
for the priority of an overriding value. Furtherefin’s value-pluralism does not
require us to deny the truth of different valuetegss, which privilege different basic
values, something monist theories imply. The Kanéiad the Utilitarian both say that
a value system that privileges nobility, for exaepis wrong and immoral in a
fundamental way. For Berlin, so long as a valuéesyss based on common values it
is intelligible to us, and not right or wrong inckear manner. Though it may be that
some value system so violates our current sensernmon values that, while it can
be understood, it can in not be accepted or t@drd&xamples of this would be those
engaging in slavery in the contemporary world oe tiacist ideology of Nazi
Germany, a controversial example from Berlin’s amark.>® It must be admitted that
this will not convince a committed moral monistdan addition it raises the question
of what, if any, kind of ethical system does pligial prescribe, and how can we
evaluate an ethical framework, if not by its trottfalsity.

To address the first point, there is no “pbdphical” argument that pluralism can
offer to the committed moni&t.What pluralism can do is bring the facts of higtor
and our ethical concepts to bear on the monis€ad$ast rejection of plurality, and
ask the question: if moral truth is single andxists in a way that is universal and
objective, what is that trutA?Further, why is there so little agreement conceytii?
This illustrates the gulf that is opened up betwidseral pluralism and deep pluralism
— Berlin was not sceptical about our ability to Wnevhich values to privilege, he did

not think any value had anything more than theiogent priority we grant it through

%3 Berlin suggested that even the Nazi regime wadepond understanding and that to suggest that it
was an incomprehensible evil was an important atliglure — while the Nazis, for Berlin, were
clearly evil, their values and motivations couldabe understood. Berlin, “My Intellectual Pathtie
Power of Ideas12.

** John Grayl|saiah Berlin 64.

%5 |n following chapters | will argue that value-pdlism can be strengthened by taking on elements of
pragmatic epistemology, which will expand the argatagainst traditional universalist accounts.
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our actions, through our commitments, as individuamhd communities. Rawls, for
example, might have been willing to concede that gractically impossible to know
with final certainty the best way for humans tcelibut he thought theoretical inquiry
could lead us to be more right that others — déegalgst reject this framing and this
is why they are more attentive to the agonisticatision of ethics, why they are more

concerned with remainders

The final argument that Berlin made for therality of values relies on individual
perception, or experience, of the values we hold. €hical values, at the individual
and social levels, place conflicting demands ofous number of reasons. They may
be practical, there simply is not time or resourtcedo all the things humans can do,
or it can be a matter of incompatibility as in tbase of justice and mercy. This
experience of conflict is a strong argument agaimstal monism and Berlin thought
it was necessary to respect this plurality of valbecause it is a truth we experience
in our lives — Berlin’s expression a “sense of itgalsums up this idea that there is
immediacy to phenomenological experience that shbel respectetf. There is an
objective sense of reality that is a sort of batahetween experience and our ideas,
which can be known to a greater or lesser deYrétetakes account of historical
developments, such as the differences betweemttierd and modern worlds, or the
effects of the industrial revolution, while at teeame time expressing our ideal self-
understanding. Berlin argued that we feel as thoughare presented with choices,
that we are able, or forced, to choose betweenesathat are equally ultimate.
Perhaps this sense of the reality of choice didemadt in earlier eras, but he thought
to deny it now is to suffer under a very real delns® Berlin wanted to emphasise

that denying the plurality of values will deformraexperience.

This experience of plural common values, alt agetheir potential conflict, is the
basis for understanding particular values acrosddrs that may seem impossible to

% James Ferrell, “The alleged relativism of IsaiahlB,” Critical Review of International Social and
Political Philosophy Volume 11, Number 1 (March 2008), 48-49.

>’ Berlin, “The Sense of RealityThe Sense of Realjt}-39.

%8 Our contemporary condition enables this greateseef pluralism through increased contact
between value-traditions, the effects of moderiosads a process that undermines existing tradition
and creates isolated individuals that are bothledsdnd forced to choose — it is important to ribs
Berlin did not draw grand linkages between this eraccondition and a particular privileged value,
like autonomy. These conditions remain and in maays are intensifying.
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transcend. We can apply our imagination; we caengit to see how other human
beings could find value in disparate ways of lifg kecognising their values as
responding to human needs and being structuredobymon ethical concepts and
categories. Our experience suggests this form dérstanding is possible because we
understand our own values as at times conflicting diverse. There is a sense in
which recognising the plurality of our own valuesthe recognition of the foreign
within our selves. The nature of the values in jaesmay make this process of
imaginative understanding more or less difficutt.may be very hard for me to
understand the importance of the etiquette of feddpan, because these highly
specific values are steeped in a particular history way of life. On the other hand,
values that are more clearly objective, say a Matlinerican’s anger at the near
extermination of her people, would be more readilganingful. Again, for the
question of objectivity, our experience of valugsmore suggestive than definitive,
but in conjunction with Berlin’s other argument tbase for his pluralist objectivity
is clear, if not finally persuasive. This imagivatiexperience can be the starting point
of both commending and criticising practices thatfareign to our own. While at the
same time, it is not a conventional sort of uniaéissn>° Berlin's thought points us in
the direction of the increasing importance of glokthics, but as a realm of
understanding and recognition, rather than an emdeao derive universal moral
principles, which is the conventional task libaralversalism sets for itself. Pluralism
requires sensitivity to the context in which vakystems have been developed, and
further recognises that diversity is not a symptafnerror in our ethical thinking, but
a reflection of different ethical histories and comnities that we can try, to the best
of our ability, to understand and appreciate, lefmssing judgment.

Finally, pluralism is not a prescriptive motiakory in the sense that it can provide
a decision rule for moral questions or inherenhtsgand duties; a large portion of
what it does is descriptive and illuminative. Bertlid not think that moral theory
could tell us what is right or wrong to do. Whatiallism offers us is insight into what
we mean, and have historically meant, by right oodjy further, it helps us to
understand and negotiate the conflicts we expegi@gmour moral lives. ‘The goal of
philosophy is always the same, to assist men tcenstehd themselves and thus

% James Ferrell, “Isaiah Berlin: Liberalism and plism in theory and practiceGontemporary
Political Theory Volume 8, Number 3 (2009), 312.

123



operate in the open, and not wildly, in the d&kEthical life is specific and active,
which means that we face particular situations wedhave to judge and act in the
concrete world, and pluralism suggests that ouasdabout how best to act are
complex and at times conflicting. We can think bfrplism as offering insight on the
rules, virtues and goods that guide us, which aBned in part by individual

experience and in part by our social and histogoaltexts.

Regarding the question of how we evaluate evalystems if it is not in light of
their truth or falsity, Berlin said most simply thae must look to the coherence of
any given value systefit.Our values, both common and contextual, are liéstoand
social artefacts that reflect a history of testagpinst our experiences. This is the
final arbiter of a value system, even of our masidamental ethical framework. Does
it cohere and reflect our experiences of individuad social life? If it does not, it will
be replaced and become an artefact, of curiosisphoe, but without true relevance to
our lives®® Berlin thought that these sorts of breaks are mmgon, but not unheard
of, in our ethical thinking. This is due partlyttte commonality of human lives; even
value systems far removed from us can speak t@xperience and offer challenges
and insights to our owf?. Our ethical knowledge relates to how we see ouesel
how we conceive of society, what we should aspire which is a very different type
of knowledge, not subject to progressive accumn&fl Aside from this notion of
coherence, there is an underlying aesthetic ideBerin’s work, in which some
values, or value systems, will be unattractive e-tlent, cruel or competitive for
endorsement. Further, he was committed to a humamisncern for the lives and
well-being of people — in a sense his first pripnwas the protection of ‘some
irreducible core of free, creative, spontaneous dmumature, of some elementary
sense of identity, dignity and worth, against blttpatronises and diminishes men,

and threatens to rob them of themsel¥es.’

% Berlin, “The Purpose of PhilosophyConcepts and Categorigs$1.

®1 Berlin, “Does Political Theory Still Exist2Concepts and Categoriet64.

®2 Ipid., 163.

® Ipid., 169-172

* Ibid., 167-168

® Hausheer, xlv. It is worth noting that Berlin unstands that even this commitment to the value of
human life is in its way political and contingenpeople have lived in the light of harder and ppsha
nobler values, in which death, discomfort and peéme sacrifices made to grander values of victory,
power and grandeur.
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An important point of ambiguity can be brougbt light by considering the
development of ethical values over time. Though moichistory the subjugation of
women was widely accepted — does this imply thia gniversal value or that the
most people throughout history have been wr6hd® make sense of a pluralist
response to this question it is necessary to cendisl historical character. The claim
that a value is common or universal can be reativonways. First, at an abstract
level, common values provide categories of undeditsy, such that the value of
gendered distinctions has been and is expressewvays that we may find
objectionable — but importantly the value remainslarstandable. Second, common
values have an historical character, so that tedagan speak of common values that
guarantee respect for women given actual social poldical changes. Finally,
Berlin's approach exposes the political naturetbfcal life — because our values can
be competing and often contradictory, embracingahdncing particular values will
at times mean opposing others, such that valuinglgg may require opposing most
forms of chauvinism. The subjugation of women iwesl not only a common human
value in making distinctions based on gender, dsb @ounterpoised values of
equality and respect, which have conflicted histdly and continue to do so — this
approach to understanding values does not suggeshgie authoritative moral
principle, but rather a basis for understanding pratment. To answer the above
question: human beings have throughout their hisabitimes found the subjugation
of women acceptable and justified, and we may fihdt unacceptable and
unjustifiable — neither response has the irredestibrce of “truth” on its side, they
both represent understandable values. What emerghs example is the troubling
consequence of pluralism: perhaps the equality omen is not a universally
embraced value, and the same is potentially truearof value. Objectivity as
understanding only means that values we find urmdab&e are not mysterious or
irrational. The values we pursue are political e tsense that they displace other
values and are contingent upon human action; Béahmously framed the work of
Machiavelli in such a light. He suggested that ohélachiavelli’'s most profound
insights was to see the incompatibility of two driffnt sets of value — on one hand

Christian values of humility and forgiveness, ahd bther Roman virtues of pride

% | am indebted to both Kirsten Ainley and Meera&almam for raising this objection.
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and strength — without suggesting that “rationaljtyivileged one over the othéf.
Berlin’s ethical vision picks out the potential foonflict and tragedy, to which many

contemporary liberal and cosmopolitan outlookstdired °®

[ll. Understanding Ourselves: Facing UncertaintydaRluralism

The account of Berlin’s pluralism presented abogscdbes pluralism in ethical and
political life as a feature of experience to besthownhile also claiming that the source
of moral value itself is contingent and plural. tlre following section | want to
distinguish Berlin as a deep pluralist by showilogvthe understood moral theory, not
as a way to provide final principles, but as pdramw effort to improve our judgment
in the face of uncertainty. Berlin’s pluralism iaded in an understanding of ethical
life in which choices, commitments and action withéinal assurances are the most
we can hope to attain. Moving from an account afrgdlsm as a condition to be
overcome or treated, to a pluralist ethic that ptxe&nd embraces this feature of
experience is the vital first step in reconstrugtiuman rights.

It is possible to accept the plurality of wduyet still argue that some values are
overriding for instrumental reasons, or becausthefmnecessity of creating an ordinal
ranking of values in order to preserve a coheréaw \of the good life. Berlin was
unconvinced by such arguments because they restthpddea that some values can
be subsumed under higher ones, which denies thy refdoss when we compromise
one value for the sake of anotfiérYet, the un-combinability of values is not
exclusively a commitment of deep pluralism. Ratl@ta could easily accept this, but
only by claiming that we should privilege true movalues or those that are most
essential. Deep pluralism, however, is committedvatue incommensurability, the
claim that there is no distinctly rational or siteyly appropriate way to compare
intrinsic values. This is what Gray calls a breakvd of transitivity’® because these

" Berlin, “The Originality of Machiavelli,’Against the Current25-79.

% Chris Brown, “Tragedy, “Tragic Choices” and Conf®rary International Political Theory,”
International RelationsVolume 21, Number 1 (2007), 5-13.

%9 Bernard Williams has explored this idea and senesnclude that a rationalistic theory would
preclude feelings of loss, if rationality were takes expressive of the right or the good in sorbeisp
way. SeeMoral LuckandEthics and the Limits of Philosophy

0 Gray, Isaiah Berlin 50.
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values are intrinsic and there is no overarchingeron of judgement, making

anything other than contextual and contingent caiapas impossiblé*

Berlin recognised that, while values are imtpkiral and we have nogiori or
distinctly rational method for prioritising our wads, it is necessary to make choices
that involve privileging some values over otherspecific situations, over the course
of a life, and at a societal level. As he saydrifpities, never final and absolute must
be established? The choices we make between plural values aratitmal” in the
sense that reason does not give us a decisiveirmgdbut he does not believe that our
choices are unreasonable in the sense that noti@ingbe said for why we have
chosen as we havéFor Berlin the ‘concrete situation [was] nearleegxthing.” His
program for coping with the conflicts we encountelife, which pluralism allows no
escape from, was to seek compromise where possiblepften the collisions of
values, and to realise that we can intelligentlgreie our values to determine if
conflicts are as stark as they seBmWhile some commentators see Berlin as a
conventional sort of liberal, his pluralism preselat more challenging ethics that
undermines moralised political commitments, sucthase common in contemporary
liberal theory. In what follows, | want to followvb interpretations of the relationship
between Berlin’s pluralism and liberalism, but motorder to make a judgment upon
that question, but to develop the argument affigrtime depth of his pluralism. Berlin
was clear that he thought liberalism and pluraksene compatible, but he also denied
any necessary connection between the two iffedsstead, he emphasised the
historical nature of liberalism as an outgrowth aofparticular social and political
experience, which is valuable, but not distinctiyional over other value-systerifs.

"L Kekes,The Morality of Pluralism53-56.

2 Berlin, “The Pursuit of the IdealThe Crooked Timber of Humanity7.

3t is important to note that Berlin’s notion ofaibe is neither radically existentialist or
conventionally liberal; he was clear that many of ‘tchoices” regarding our values are made forys b
the historical communities we are members of, leypbychological habits we develop and even by
those values we simply do not pursue. He did, hewehink that the plurality of values would often
lead us to moments of conflict when explicit chag@ecessary; these moments are at the core of
ethics.

" bid., 18.

®Ibid., 17-18.

% Ramin JahanbegloGonversations with Isaiah Berlif.ondon: Phoenix Paperbacks, 1991), 44; and
Isaiah Berlin and Beata Polanowska-Sygulskafinished DialogugAmherst, NY: Prometheus

Books, 2006), 213.

" |saiah Berlin and Bernard Williams, “Pluralism ditgeralism: A reply,”Political Studies Volume

42 (1994), 306-309.
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This is an affirmation that there are a number af/svof being good, for individuals

and communities, and that difference is understaledand deserving of recognition.

George Crowder argues most strongly for therél implications of Berlin's
pluralism’® While acknowledging that Berlin himself did notadr a necessary
connection, Crowder does so by challenging ondqodait aspect of Berlin’s theory.
He does not think that value-systems differ in t@nner that Berlin suggests, such
that different values can be legitimately privildgaver individual liberty. Rather, he
argues that all societies are required to privilegeubstantial degree of personal
liberty in order to protect the plurality of valu€sThe idea is that liberty is an ordinal
value, which makes the pursuit of other values iptessplurality is thus dependent on
liberty. This moves Crowder away from Berlin’'s depfuralism, where he was
explicit that liberty is an intrinsic value but Wiut necessary primaéyand Crowder
in fact moves closer to liberal theories struggltogdeal with diversity, rather than
pluralism as such. Crowder takes pluralism to éngaimore straight-forward
normative thesis, believing that the fact of plisr@l among individuals implies that
autonomy is the primary good and that liberalisnthie best political system for
supporting this goodf: Liberalism protects reasonable pluralism, andra@ss radical
pluralism. Because Crowder thinks that the ratiomatessity of autonomy, as a
cardinal value, will guide us in making choicesviztn conflicting values, choice is

less radical and the reality of tragic choice isared®

Part of what is at issue here is a conflabetween diversity and pluralism. The
thesis of pluralism is not simply that individualgdl value many different things and
the world of diversity that results is an inevigliéature of the second best world of
political life — if that were the case it would el be a quintessentially liberal
perspectivé® Contrasting Berlin’s pluralism with the reasonapleralism developed
in Rawls’ later work, we see that for Rawls thetcanssue was the impossibility of

8 Crowder Isaiah Berlin: Liberty and Pluralisyand “Value Pluralism and Liberalism: Berlin and
Beyond” inThe One and the Man207-230, are just two examples.

" Crowder Liberalism and Value Pluralisml35-257. In part three of his book Crowder offir
extended defence of liberalism based on the facalfe pluralism.

8 Berlin, “Introduction,” 30. Here Berlin states thmolitical liberty is not ‘intrinsic to the notioof
human being; it is a historical growth, an areartatmd by frontiers.’

81 Crowder Liberalism and Value Pluralisn®3.

%2 bid., 57.

8 Alasdair Maclintyre in fact misreads Berlin in thisry way. MaclntyreAfter Virtue,109, 237.
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agreement among individuals and that the prolifenabf values cannot be contained
by reaso* The failure of reason to substantiate a singleieralystem in Rawls’
understanding was primarily attributable to humamtations, and he was not willing
to accept the reality of deep pluralism in the vilagt Berlin did®® This is in part
because Berlin’s offered an historical rather thandeal theoretical understanding of
ethics, but also because Berlin did not aspirerdwige a replacement for our loss of
faith in the power of reason to provide an autlatinie theory of the good. Berlin was
too much the realist to pursue such a chimera;l$w associated such attempts with
an assimilative monistic logic that he saw as aahto people’s ability to pursue and
even create their own values, individually andexilvely — a temptation he attributed
to well-meaning liberal pluralists, as well as maeglically utopian and monistic

value-orientation&®

In contrast to Crowder, John Gray offers a enoadical reading of Berlin.
Pluralism implies that all orderings are contingentluding liberalism, and for this
reason he terms Berlin’'s own commitment to libarali agonistic — implying that his
commitments must be seen as an ungrounded affomati liberalism, a “choice”
unsecured by a necessary account of rightness.nféass there is no special warrant
granted to liberalism by reason or the facts ofrgsm®’ Mark Lilla makes this
claim clear, ‘Berlin believed that liberalism istnmst a matter of principle and
theory; it is an existential matter, a certain wéyarrying oneself in the world and in
the company of other§® The need for this existential commitment comesnfithe
fact that values are in part acts of will, as Bedaid, ‘morality is moulded by the will
and that ends are created, not discovetfe@ur conceptions of the good life, our
choices, our ways of life, reflect contingent pitisations, which though they may be
understandable to most human beings, do not netdgssativate others in the same
way. Gray's emphasis on the existential and volisttalements of Berlin’s thinking
Is contested, but he accurately reflects Berlinteriest in exploring the limitations of

Enlightenment ethics and his sympathy for elemesftshe Romantic counter-

8 John RawlsPolitical LiberalismandJustice as Fairness

% Ferrell, “Isaiah Berlin: Liberalism and pluralismtheory and practice,” 310-311.

8 Tamir, “A Strange Alliance: Isaiah Berlin and thiéeralism of the Fringes,” 279-281.

8 Gray, 141-168.

8 Mark Lilla, “Wolves and Lambs,The Legacy of Isaiah Berli32.

8 Berlin, “The Apotheosis of the Romantic Will: TRevolt against the Myth of an Ideal World,” in
The Crooked Timber of Humani®37.
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enlightenment® Agonistic liberalism, in Gray’s account, focusesthe fact that our
values lack absolute foundations and can only baidr commitments - in the
language or Richard Rorty.Yet, Gray’'s account of Berlin’s agonistic libesat is
partial because it fails to emphasise that libsnaliis not simply an individual
existential choice, as our “choices” take placehimithistorical and cultural contexts
that set psychological barriers to the completele fexistential play of Rorty’s
metaphoric redescriptior1é This aspect of Berlin’s agonism is underplaye®Gay’s
account and adds an embedded context to Gray'sigstexistential account of
pluralism. While there are voluntarist elementsBerlin’s pluralism it is not an
existential ethical theory that celebrates the detegreedom of the will. The will is
reined-in by our placement in a social and his&riworld, and by the account of
common values detailed above.

One difficulty of living and thinking within garticular system of values is that it
is seemingly difficult to imagine a good way ofelithat is drastically different from
one’s own. This is why imaginative insight is sopimntant to Berlin’s pluralism. He
believed that if we tried to understand the reagmople have for valuing as they do,
we could begin to understand other ways of lifedderent and good. This is a
fundamental challenge of deep pluralism to lib@litical theory. Liberalism is not
uniquely appropriate to the truth of pluralism; ethviews of the good life could
easily be as successflilif European culture broadly embraces liberalisaegoit is
because of a shared history, rather than some eniggight into the nature of
goodness or being at the forefront of the progvesfiow of history®® Pluralism
requires us to rethink what toleration means, as iitot a matter of allowing people
the space to be acceptably non-liberal in theiuesl For Gray, the best we can hope
for is a pragmatienodus vivendiwhere we try to find terms of common life, rather
than tolerating the failings of others or aspirestme more prefect consenstiet
this highlight another limitation of Gray’'s developnt of pluralism, the discussion of

% Gray, Isaiah Berlin 77,139, and 157. As well as Graeme Garrard, t§aReversals: Berlin on the
Enlightenment and the Counter-Enlightenmeifjé One and The Man$41-158,

°1 Gray, Isaiah Berlin 60.

%2 Richard RortyContingency, Irony, and SolidariCambridge: University of Cambridge Press,
1989).

% Berlin, “The Pursuit of the IdealThe Crooked Timber of Humaniti8.

% |saiah Berlin and Bernard Williams, “Pluralism drifieralism: A Reply,” 306-309.

% Berlin, “European Unity and its Vicissitude§;he Crooked Timber of Humani§04-206

% Gray, Two Face of Liberalisml61-162.
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modus vivendiespecially applied to liberal and non-liberaltotgs, largely defines

pluralism in terms that are too strongly collecttf

By focusing on the reality of pluralism withsocial and historical communities, as
well as within the individual, Berlin was more atad to the loss and fragility that is
central a feature of ethical and political life.ride developed an ethic of engaged-
coexistence in which key virtues are receptivitydiierence and a care for plural
expression of human values, without succumbinghto ihdifference of relativism.
Because deep pluralism defend a final authoritatalee or understand plurality as a
condition to be overcome, the experience of redltaagic choice opens up a greater
generosity and develops a more finely attuned earvbices that are excluded,
marginalised and all too often silenced completely.

And if we understand how conflicts between endsaftgquiltimate and
sacred, but irreconcilable within the breast of rexe single human
being, or between different men or groups, can leadragic and
unavoidable collisions, we shall not distort the ratofacts by
artificially ordering them in terms of some one alge criterion;
recognising thatpacethe moralists of the eighteenth century) not all
good things are necessarily compatible with ongrerpand shall seek
to comprehend the changing ideas of cultures, psppilasses and
individual human beings without asking which aghtj which wrong,

at any rate not in terms of some simple home-magena®®

Finally, while Gray is right that Berlin clearlyjeeted the faith that there is a special
rational warrant for how we decide: ‘the romantieave dealt a fatal blow to the
proposition that, all appearances to the contrargefinite solution to the jigsaw
puzzle is, at least in principle, possible, thatvpo in the service of reason can
achieve it, that rational organisation can bringuitihe perfect union of ... value¥.
What is, however, clear in Berlin’s thinking, isathwe can give reasons for our
commitments, that our choices are not wholly sutbjecor ironic, but conditioned by

historical and social circumstances as well ashgylimits of our sense of human

" In this regard Gray is similar to Rorty, who aistirms a form of Romantic pluralism, while at the
same time all too easily talking as if the priméaylt line of pluralism was between homogenous
ideological blocs: like liberal and non-liberal.o®y, “Pragmatism as romantic polytheism,”
Philosophy as Cultural Politics, Volumg@ambridge: Cambridge University Press, 2007).éVlor
explicitly still, Kekes defends a conservative plism in which the foundations that are undermined
by pluralism are replaced with an appeal to trad&j see Keke§he Morality of Pluralism

% Berlin, “Historical Inevitability,”Liberty, 151

% Berlin, “The Apotheosis of the Romantic WillThe Crooked Timber of Humani§36
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morality, making choices understandable and pragdfirmer grounds for the
generous sympathy that makes deep pluralism avegatilitical ethic of engagement,

rather than a passive form of liberal tolerance.

In the end, Berlin’s deep pluralism regardiuajues does not lead necessarily to
either a conventional liberal pluralism or evemimliberalism. He affirmed his own
liberal faith, he committed himself to a politicehat Bernard Williams calls the
Liberalism of Fearf° that sought to avoid cruelty and preserve diffeesim the face
of state and social power — including moralised @owret this commitment was
contingent, as all such commitments must be inuaapst world. This contingent
commitment, however, is not the same as ironic-fantndationalism; the tone is
different and the ethic more generous — which iy i@may’s comparison to Rorty
does not hold. Deep pluralism does not start froepscism, by doubting that we
have deep and substantial reasons for being mostéad its first insight is that the
good in human life is multiple and exceeds the doom of any individual or value
system. This is the difference that makes a diffeze

Berlin’s tragic sensibility anticipates Horsiganalysis of virtue andirta politics,
in which the latter acknowledges that every madehi, each ideal political order, has
remainder®! — values that are lost, experiences that it desaknd voices that are
silenced. Deep pluralism preserves remainders ae® of insight and value, not
mistakes to be disciplined or eccentricities tddderated. Honig (as well as Williams
in his later writings)’? politicises this insight by focusing on an aganigwirt()
politics that insists that fundamental principléspolitical order are open to contest,
and engaging in this contest is a central politicetlie °° This goes beyond Berlin’s
acknowledgment of this political openness to anliex@gonistic democratic ethos,
which is important for dusting off the stolid ainat hangs over Berlin’s political
thought — understandable as his own hesitance fha&sse contest in political life

19 Bernard Williams)n the Beginning was the DeesR-61.

101 Bonnie HonigPolitical Theory and the Displacement of Politiés14.
192\yjilliams, In the Beginning was the Deed}5.

193 Honig, 205-210.

132



was, given his very personal involvement with thelent extremes of 20century

politics 1°4

Further, his emphasis on the psychologicakagpce of pluralism, his insistence
that reason will not authoritatively silence ourroawmbiguous value-commitments,
creates space for a pluralism that is criticabhef tconstruction of normalised identities
— either of the autonomous individual or the membeérthe cohesive ethical
community. It is telling that Berlin’s ambiguousdamsement of nationalism is read as
incoherence. David Miller suggests that Berlin wasable to articulate a clear
position either in support or opposition to natiisra'® — yet, read from a pluralist
perspective, his thought revealed a nascent gegiealcsensibility that clearly saw
the threat of violence that resides in affirminther the atomistic rational individual
and the member of the moral community as idealréigugrounding political life.
Even his famous distinction between positive andatiee freedom takes on a
different hue when read as a deep pluralist ar&fsi the distinction is not a final
normative judgment nor necessary truthful accounstead it traces distinct
understandings of liberty and the ways in whichytfed back in upon themselves —
such that individual liberty risks becoming the esrtl imperative of rational
freedom, or the protection of a space free of $aciarference becomes an open field
in which the wolves prey upon the lambs. The altiedge of deep pluralism comes
from the denial of privilege to any attempt to dbsaly justify a particular value or
order — whether through the contortions of pubBason, appeals to authoritative

communal meanings or even shared capacities feerswg and enjoyment.

Berlin saw pluralism emerging out of the dder of things. In “Historical
Inevitability” Berlin argued that our ability to kibourselves and others responsible is
incompatible with historical determinism, but iratlpiece he only sought to highlight

what is lost if we believe history is a closed swystrather than arguing against

1% Michael Ignatieff|saiah Berlin: A Life(London: Vintage, 2000). Not only did Berlin lossatives
to both Soviet and Nazi atrocities, he also devedoglose personal relationships with a number of
Russian dissidents; further, he was involved withZionist movement during and after WWII, but
despite his support for a Jewish state he was @gjptmsthe violence used prior to Israel’'s foundamgl
that perpetrated against the Palestinians.

1% pavid Miller, “Crooked Timber or Bent Twig? BerliNationalism,"The One and the Man$81-
206.

19 Berlin, “Two Concepts of Liberty,Liberty.
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directly for a different understanding of historydathe world. In “The Hedgehog and
the Fox,” which examines Leo Tolstoy’s views ontdig, Berlin was more confident
in affirming an experience of history and soci& las radically undetermined. He
began by contrasting Tolstoy's theoretical commiiméo a determinate but
unknowable (to human beings) order with his wellaeleped “sense of reality”;
‘Tolstoy perceived reality in its multiplicity, as collection of separate entities round
and into which he saw with a clarity and penetratscarcely ever equalled, but he
believed only in one vast, unitary whof8” The essay focuses on the contrast
between theoretical certainty and the experiencéndéterminacy, as well as the
power of literature to reflect the complex and te&tl nature of human experience,
but Berlin’s own pluralist sense of reality emergaswell: ‘no theories can possibly
fit the immense variety of possible human behavithe vast multiplicity of minute,
undiscoverable causes and effects which form tterglay of men and nature which
history purports to record® What distinguishes Berlin’s deep pluralism is that
does not wrestle with the imperative that the ursganust be a determinate whole, as
Tolstoy does; instead, he affirms the reality ‘sseyeuniverse’®®

The final distinctive aspect of Berlin’s pllisan is the contrast it allows us to draw
between pluralism and diversity. Liberal pluralistsd ironic liberals generally use
these terms interchangeably, but for deep plusalisey have distinct meanings.
Pluralism of values, final ethical faiths and poldl commitments is a reality of
human life, which pluralists encourage us to engag® be aware of our own
ambiguities in our commitments and identities, éekscompromises with those who
affirm different goods, to engage generously inarsthnding why others believe as
they do and where possible to engage coalitiormobfical allies affirming different
ultimate sources of value. Diversity, for the deploralist, is a challenge of
understanding. The challenge of understandingreffiee is threatening for those who
cannot tolerate or value diversity, and differemeelways at risk of turning into
incomprehensible otherness, into the distinctiortwben privileged self and
unknowable other, subject to discipline, discrinima and much worse. Deep

pluralism is then a feature of the world and oupexience that influences how we

197 Berlin, “The Hedgehog and the FolRussian Thinkers7.
108 ||h;

Ibid., 39.
% bid., 70.
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engage with diversity; it is in part the faith thatderstanding difference is possible,
and a commitment to respecting and valuing diwensithout demanding otherness
conform to our own values. Pluralism suggests behg human is an ambiguous
condition expressing rich diversity, and that wen ggenerously engage difference

though responsive and respectful pluralism.

IV. Pluralist Human Rights: Openings and Challenges

In conclusion, there is a final challenge to theplpluralism defended here that needs
to be addressed. Particularly, if my reconstructbmuman rights is going to begin
with pluralist moral theory it is necessary to @3¢ to the claim that pluralism
undermines the possibility of a universal ethicsdohin a shared concept of human
dignity and a common political program. Withoutsberesuppositions it is not clear
that a moral defence of an alternative internatidnaman right regime is even
possible. Affirming a deep pluralist ethic seemartake it impossible to appeal to
human dignity or any other central value that coubd only ground but also orient
human rights as a political project. Further, pistaagnosticism about the ideal
political order and its acknowledgment of ongoigtestation goes against the grain
of cosmopolitan human rights institutions by sudiges that neither the moral
individual nor embedded citizen is the highest id&fapolitical life. Important as
these objections are they do not make a humansrighsed in a deep pluralism
impossible. They do, however, require that we att@ore closely to the relationship
between ethics and politics, as well as the pldcanosersal claims in a pluralist
ethics.

Established objections to human rights ar¢ tiy are based on a problematic
essentialism that privileges individualism, libegdvernance, capitalist economics
and the Western model of the nation-staféelhe idea of human rights is seen as an
ideology that assimilates and distorts the expedeaf others, particularly non-

western and female experienicé From this perspective the universalism of human

110 Jack Donnelly presents a cogent statement otthigue while providing a compelling defence of
human rights in “The Relative Universality of HumRights,” 281-306. Also, Kate Schick, “Beyond

Rules: A Critique of the Liberal Human Rights Regifrinternational RelationsVolume 30, Number

3 (2006), 321-327.

1 Brooke A. Ackerly,Universal Human Rights in a World of Differende39.
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rights is a false universalism that devalues artdnofgnores the reality of many
people’s experiencE? The problematic political result of this epistewgital elision
are a blindness to certain types of violence anélty, as well as an inability to give
value to alternative understandings of social aotitipal ethics. These criticisms
resonate with the critique of the previous two ¢bex which claim that the universal
presumptions central to human rights conceal fditical nature, and that the appeal
to universal principles of political legitimacy @ attempt to establish standards that
are outside the realm of politics, and in fact ml#she complex ambiguities of the
actual social world. Whether the process of deteirmgi these principles takes, a
particular vision of the good life, of legitimatecsal order and the moral individual is

imposed upon real individuals.

A pluralist reconstruction of human rights mbegin from the assumption that
any attempt to adopt an absolute universal ideal political act that will privilege
certain values and experiences, and displace atteenvisions and generate real
losses. This requires both the ethic of engageméwoiduced in embryonic form here
and developed in what follows, as well as a commitirio an open-ended politics of
human rights. The politics of human rights, for plgéuralists, must be a politics that
attends to justified resistance to human rightsemedrgent human rights claims. This
will have implications for how we understand thder@f human rights in world
politics — including reconsidering their function iegitimising sovereignty and
calling for more comprehensive global organisatjomgile turning our attention to
sites of contest over the meaning of human rights social movements engaged in
claiming human rights, including those that oppts® sovereign state as such and

oppose an increasingly hierarchical global ord@r.

Beyond inspiring us to rethink the politicshafman rights, a deep pluralist ethics
leads us to reconstruct the purpose and natureniwknsal ethical claims. Berlin
defended universal values, but his notion of commonusherstanding is not prescriptive

in the way conventional understandings of univepsaiciples are; universal values

2 Fiona Robinson, “Human rights and the global fmsiof resistance: feminist perspectiveRgview
of International Studies/olume 29 (2003), 161-180; and Rajat Rana, “Syomgtof Decolonisation:
Third World and Human Rights Discoursé&lie International Journal of Human Rightfolume 11,
Number 4 (2007), 367-379.

3 Hoover and Ifiguez de Heredia, “Philosophers, st$, and Radicals,” 17-25.
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do not give us imperatives, norms and laws thatishioe applied to everyone and all
situations. The difference is greater than thdlk s the loss of the universal and
absolute imperative is not to be grieved over,as@t pluralism emancipates us from
the will to singularity it opens ethical and paldi life up to more ideals and

institutional orders, while at the same time plgcigreater responsibility on our

capacity for practical and situated judgment. Theversalism Berlin defended

provides a basis for confronting the ethical issafesorld politics as unique conflicts

requiring context sensitive solutions. Further, ithea of human rights that we have,
from the perspective of Berlin’s pluralism, is astbrical artefact and the result of an
actual political process. Not only does this previgs with a better understanding of
the idea of human rights than appeals to abstnactiple, but it also changes the
critical interrogation of that human rights reginféde question is no longer how to
ensure that a particular right, or rights reginseumiversally warranted — whether by
reason or consensus. Instead, we will ask do theesaaffirmed have universal

scope? Are these values a useful aid to our exeofipractical ethical judgment? As
a political artefact, whom do these values exclulle@ what scope is there for their
contestation and reconstruction? Universalism &sth in the possibility of human

understanding, in a shared and plural humanitgwallus to ask ethical and political
questions at the level of maximal inclusion, itdebpen the possibility of universal
regard. Yet, this universalism must remain critica humanity as an identity is
ambiguous and the temptation of normalising thahiily to exclude others is ever

present.

As promising as | think a pluralist ethicsfas reconstruction human rights there
are a number of issue to be addressed and furéivetaped. In the next chapter | turn
to the ethical theory of John Dewey to addresskepweaknesses of Berlin’s work.
The first regards Berlin’s underdeveloped conceptibjudgment under conditions of
pluralism. The question of how we judge, and wln$ means in relationship to
action is not fully addressed. Berlin suggests thaommodation, tolerance and
mutual respect should guide us, and that ethicddgment is importantly tied to a
sense of coherence with experience and the aesthgpieal of certain values and
ways of life. This is evocative, but in the endnigeds further clarification and
development. In the next chapter | examine the wafrkohn Dewey in order to

develop a fuller account of situated practical oeasof the process of ethical
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judgment under conditions of pluralism. The secdindering concern is Berlin’s
ambiguous appeal to a shared human nature. Histiojeof essentialism seems to
make his appeal to human nature contradictory. &Vhilthink his historical
exploration of human self-understanding is an improent on either simple
universalism or relativism, there is a danger tBetlin was too assimilative in his
assumptions about our common human nature. Dewhbglisght, examined below,
responds to these limitations in part, but in caaptthe pluralist and pragmatic ethic
developed thus far is furthered through a diregagement with the agonistic and
pluralist democratic theory of William Connolly, widirectly addresses the question

of whether universalism will inevitably become asitative and violent.
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Chapter 4

Situationist ethics: reconstructing practical reason

‘American pragmatism is a diverse and heterogendmdition. But its common
denominator consists of a future-oriented instruiaesm that tries to deploy thought
as a weapon to enable more effective action. kgchapulse is a plebeian radicalism
that fuels an antipatrician rebelliousness for ith@al aim of enriching individuals

and expanding democracy.’
-Cornel WestThe American Evasion of Philosophy

I. Ethics as Critical Intelligence

In the previous chapter | have argued that embgaaeep pluralism entails
fundamentally rethinking what ethical inquiry shdyrovide us with. Pluralism, as |
have tried to make clear, suggests that answeysidstions of value do not come in
the form of a singular imperative, but are insteahy and contestable. The pluralism
that | have argued is essential to reconstructimgdn rights is a deep pluralism, it is
not only that people with different cultural bac&gnds or philosophical
commitments may disagree, but rather that we msggtee with ourselves, with our
families, compatriots and with strangers in equalasure as a consequence of the
variety of human values and the complexity of dued. This does not mean that
values are merely relative, nor does it mean tiatretical reflection on questions of
value is fruitless, but it does imply that the sbafor simple moral principles or
comprehensive ethical systems is at best ineffecto@ at worst a will to impose a
coercive order and singularity upon our experiemtere | turn to the work of John
Dewey to further develop the ethical basis for aonstructed human rights, in
particular drawing on his situationist ethics, whiprovides an account of ethical
intelligence (in contrast to practical or commutica reason) and a distinctive
understanding of universalism, which | argue arg é&epansions upon Berlin’s deep

pluralism.

Dewey’s philosophy is fundamentally a callaimandon the search for immutable
and absolute truths. At first glance this is comstnwith contemporary work in
ethical and political theory: not only are thereaaiety of postmodern approaches that
would insist that such a search is both impossiue pernicious, but more

conventional voices no longer speak with strongapiegsical accents or declare such
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ambition to finality. Yet, the problem that univatsnoral theories address themselves
to is the very problem Dewey identified The Quest for Certaintyin that texthe
traced the changes in modern thought that creatédd the sense that moral values
were under threat while diagnosing the futilityadfempts to defend the certainty of
moral values from contingency, as each new foundatitended to preserve ultimate

value crumbles.

When men began to reflect philosophically it seentedthem
altogether too risky to leave the place of valuat@mercy of acts the
results of which are never sure. This precariousnaght hold as far
as empirical existence, existence in the sensibié phenomenal
world, is concerned; but this very uncertainty seérto render it the
more needful that ideal goods should be shown t@,hay means of
knowledge of the most assured type, an indefeaaitdeinexpugnable
position in the realm of the ultimately réal.

From Dewey’s perspective it is not that we tradycédck power to know final and
absolute truths about human values, it is that sudearch is misguided. Dewey
argued that the failure to find absolute and fim@swers is not a cause for
disillusionment but a liberation of human intelige. The more common response to
a world that seems so unwilling to accommodatéifinar certainty is, especially in
ethical and political theory, to find some synthejrounds for what has been lost.
Dewey enjoined us to stop looking for truth, vatrehe goodexternal to experience
and toget on with the work of making, and remaking, thets materials.

Like Berlin, Dewey was often accused of unddmeg the very possibility of
objective valué, and for similar reasons, as he denied both thal futhority of
tradition and the rationalist dream of discoveraizsolute values through the conceit
of reason. The source of this reaction is the segrmpossibility of conventional
moralists to reconsider the nature of values aemmio and contingent. Dewey’s

ethics reject the need for imperatives. He sai@, ‘tmperative, like everything

! Dewey, The Quest for CertainfyB5.

2 Both Morton White and C.L. Stevenson made thisiargnt against Dewey, though in different ways.
See, Morton WhiteSocial Thought in America: The Revolt Against Fdisma(New York: Viking

Press, 1949), and C.L. Stevenshthics and LanguagéNew Haven: Yale University Press, 1954).
Later commentators were more sympathetic to Deweycaitique both White and Stevenson, see
James Gouinlocklohn Dewey’s Philosophy of Val(idew York: Humanities Press, 1972) and Cheryl
Noble, “A Common Misunderstanding of Dewey on thetiNe of Value JudgmentsThe Journal of
Value Inquiry Volume 12, Number 1 (1978), 53-63.
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absolute, is sterile. Till men give up the seamha general formula of progress they
will not know where to look to find it In place of the search for a general formula,
he sought to understand the logical, psychologizal social elements of ethical
thought in order to improve ethical intelligencepast of our experience, to develop
our ability (as co-authors of moral value) to malkdgments and improve social life

in light of our best ideals in specific situations.

Building upon the deep pluralism taken fronrliBein the last chapter, Dewey’s
situationist ethics provide a better account of hmw values are developed and a
fuller understanding of how practical judgment workwe accept the plurality and
contingency of values. These aspects of Dewey’sghbare developed in sections
two and three, while paying attention to the imaottcontribution to Dewey'’s ethical
thought made by emphasising the elements of pamaln his pragmatism. In the
final section, | confront the issue of how the agge universal humanity functions in
the reconstructed political ethic developed herbis Tiinal development requires
focusing on the persistence of political contest dthical thought, which is
inadequately addressed in Dewey’s work — thisrfgikets the stage for chapter five,

where the always political contest at the heagtbics is examined in detail.

Il. Situationist Ethics and Practical Action

To understand Dewey'’s ethical thought it is neagstaplace it in the context of his
wider philosophy. In particular, the distinctive améng he gave to experience is
central to his rejection of traditional moral thgoand his account of ethical
intelligence. Where moral theory is divided betwdésmscendent appeals to moral
authority (whether religious or rational) and claithat moral authority is evident in
the nature of things (whether in the human natureoonmunal traditions), Dewey
rejected the possibility that our experience willegus ground for such final
authority. Transcendent and transcendental theatigsend upon an escape from
everyday practical experience in order to accegbehilevels of experience that

justify our knowledge, particularly authoritativeoral knowledgé. While empirical

% John DeweyHuman Nature and Condy@83.
“ Dewey,Lectures on Ethicg/-14, 52-68. Also, see Dewe@utlines of a Critical Theory of Ethics
(New York, NY: Hillary House, 1957), 78-93.
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theories claim that truth is written upon the waslech that we can access that truth
through perception, even as it may require spegiathods, which affirms the
authority of moral knowledge that comes from exgece of custom or self-evident
human naturé.Dewey denied that either rational or empirical erignce provides
knowledge, moral or otherwise; instead, experierwective and knowledge is
generated through interaction with our physical aodial environment. From this
idea of active experience Dewey developed a stneti and experimental ethics that
makes use of empirical reality and rational reftectin the reconstruction of
experience, but which changes the fundamental g@bakthical thinking from
determining final and authoritative rules to deyéhy better ways of acting ethically

in light of constantly shifting experienée.

For Dewey ethical reflection started with desbatic experience, with those
situations that disrupt our everyday experiencaabing in the world. Our experience
most of the time is mediated by habit and custohiclvmakes our interactions in the
world relatively seamless, this importantly incladghics’ Most of the time we judge
right and wrong, good and bad, with unreflectiveegabut there are disruptions of
experience, when for various reasons habit andocudtll short. It is in these
problematic situations, Dewey argued, that ethtbatking really happens, where
ethical theory has important work to do in recamsting experience. This implies that
ethical problems are situational, first and foretnasd that absolute imperatives are
hollow, whatever purported source of authority thegim?® This is because our
experience is contingent, plural, ungrounded anbjesti to change and further
development, meaning that the successful respamsdmd to specific problems are
the most firmly true ethical claims we can makeeaving grander claims of moral
principle open to continued testing against expege Dewey inverted the hierarchy
of universal over particular principles, of univ@rand rational over situational and

practical experience.

® Dewey,Lectures on Ethigs-7, 16-28,42-51. And, Dewe@utlines of a Critical Theory of Ethics
53-78.

® Dewey,Reconstruction in Philosoph99-102.

" Dewey,Human Nature and Condyct5-83.

® |bid., 125-130, 169-171, and 189-198.
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Our fullest knowledge of truth, according tevey, is achieved in consumatory
moments in which problematic situations are overeand a unity is established
between reflective thought and empirical experigheceugh practical activity.These
moments of successful reconstruction are more mghanithan our common state of
effective habitual action, as experience has bedircensciously reconstructed to
overcome the problematic situation created by #ilere of habitual activity? Yet
this quintessentially idealist moment of mergemasin the actual and ideal is the
fleeting result of practical activity that expresse feature of improved experience,
rather than a metaphysical and singular absdfubBewey’s was a plural universe in
which change and adaption are ongoing, developrmeulisple and leading to further
improvements in our ability to cope with and makeaming in such a worlt.
Therefore, the central goal of Dewey’s ethical tigers to improve our ability to

transform problematic experiences into consumatogs.

Dewey’s ethics are not simply instrumentalaasrude reading could suggest, as
the transformation of experience it aims at plaites critical interrogation of our
existing moral values at the centre of ethical inqun distinction from inquiry in the
physical sciences, ethical inquiry requires thatcmasider the implications of any
particular action for the values we affirm for celk@s and our communities; because
inquiry into human relations leads to conclusidmat taffect our self-understandings,
Dewey thought that all social inquiry has an ethetament. ‘Judgments are “moral”
in logical type so far as the presence of activitgffecting the content of judgment is
seen consciously to affect itself — or wheneverrdogprocal determination of activity
and content becomes itself an object of judgmenbse&hdetermination is a
prerequisite for further successful judgmentsThe self-reflection that is constitutive
of ethical inquiry makes plain that the questiorfwalhat sort of people should we be”

is always in need of an answer through our prdcticaon, rather than our declared

° Dewey,Experience and NaturgChicago and London: Open Court Publishing Compaag5), 78-
83,116-118.

% Dewey,Human Nature and Condu@g81-283.

1 Boisvert, Raymond D. “Dewey’s Metaphysics,” edriyaA Hickman,Reading Dewey:
Interpretations for a Postmodern Generati@loomingdale and Indianapolis, IN: Indiana Univgrs
Press, 1998), 155-160.

2 The term taken from William Connolly, who, howeyisrdirectly inspired by William James; see
JamesPragmatism: A New Name for Some Old Ways of Thir(kiew York, NY: Barnes and Noble,
2003) andA Pluralistic UniversgLondon: University of Nebraska Press, 1997).

3 Dewey, “Logical Conditions of a Scientific Treatmef Morality,” Problems of MerfNew York,
NY: Philosophical Library, 1946), 247-248.
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imperatives. So, while it is correct to see Dewagéa of inquiry as the application of
critical intelligence to improve experience thatpmovement is not merely found in
exerting greater control over external consequeneem ethical inquiry it is
importantly about making plain the values we affiemaluating them and reorienting
both our action and values in light of experiencedsequences, which may require

changing ourselves as much as our social envirohthien

The situationist ethics Dewey developed pibssra method of practical action, of
ethical intelligence, that reconstructs conventionacounts of practical reason
intended to assist us in determining the rightghmdo. Once we find ourselves in an
ethically problematic situation, the first requiremnt is to determine the nature of the
problem that is impeding our action: is it a preatidifficulty or a psychological
doubt leading us to question our own vald@€hce it has been made clear what the
problematic ends are in a given situation, thercare work towards imagining a new
“end in view” that reconstructs the problematiaiation into a consumatory on&.
This new end in view, however, is tentative anddigptical — it must be tested out in
both imagination and practical action to estabitshvalue’’” And even when a new
end proves successful, Dewey enjoined us to res®irreflective in considering the
nature of the new experience engendered by ouoract- to keep the existential
guestion at the forefront our minds: has this newl and the actions to make it
effective in the world lead us to be the sort abgle we should be? More needs to be
said about the functioning of ends in particuldricel situations as well as the place

of values in ethical thought more broadly.

Dewey’s ethical thinking is built around hisadysis of how values function in
social life, most importantly in providing ends améans that guide our action. In any

particular situation we will be guided by ends tha take for granted, pursued in

* Dewey,Outlines of a Critical Theory of Ethic17-123.

!> Dewey,Reconstruction in Philosoph94.

'8 |bid., 97. The phrase “end in view” is importaat finderstanding Dewey’s ethics — it refers to ¢hos
ends and goals that are ultimate in a particutaagon. They are more than simple desires, asahey
ends we have judged to be worthwhile, but theynatdinal ends because they are judged to be
valuable and worthy ends only in a particular gitra Our ends in view may achieve stability, such
that certain goods or principles have generallhariative status, but this stability is always oe
contestation and reconstruction by further inquiry.

7 Steven Fesmirglohn Dewey and Moral Imagination: Pragmatism iniEst{Bloomington and
Indianapolis, IN: Indiana University Press, 200&9;91.
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ways that we rarely stop to reflect upon. Nonetgléhe ends we pursue and the
manner in which we pursue them reflect our valuegtiof them as goods, even if
these valuations are often tacit or second-handthieuthings we value are more than
simple satisfaction¥ To begin with, a moral good is one that is valtmdmore than
the satisfaction it brings — even the hedonist niilust moralise enjoyment before
pleasure becomes a moral end, must affirm thas the sort of thing we should
dedicate ourselves to in though and condU&eyond this reflective evaluation, our
moral values are social and therefore the procdsacquiring, evaluating and
changing our values takes place in common withrethEherefore, we confront an
already existing world of plural values, an ethiearld of many goods expressed in
diverse ends and pursued through diverse means.ig hi major source of tension in
our ethical lives leading us to confront problemaituations and seek reconstructions
of value; added to this are changes in our mateoiatlitions and changing patterns of
social interaction that bring the experiences of medividuals and groups together.
Keeping the depth of this value pluralism in mibewey’s remarks have a distinct

contemporary relevance when he says:

All the serious perplexities of life come back k@ tgenuine difficulty
of forming a judgment as to the values of the situg they come back
to a conflict of goods... And to suppose that wen caake a
hierarchical table of values at large once foralkind of catalogue in
which they are arranged in an order of ascendindeecending worth,
is to indulge in a gloss on our inability to franmeelligent judgments
in the concreté®

It is easy to imagine that Dewey would not be ssgat that the challenge of acting
ethically and thinking critically in our complex mmporary situation, especially
when dealing with issues of international and glad@ope, has lead moralists to
expend so much energy defining universal moral gglas that bear upon all

situations as a matter of definition.

Responding to problematic situations then ireguus to suggest revised ends in
view to restore continuity to ethical experiencbeTcontent of these ends, however,

cannot be given by a prior theory. We can draw ugin larger context of the

'8 Dewey,Lectures on Ethigs184-198.
" Ibid., 23-28.
% Dewey, The Quest for Certainfy253.
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situation, such that other values may guide ouonsttuction; the demands of the
situation may call upon us to reconsider what isstmimportant to us in a given
situation; or the situation may call for effectisgcial and political changes in order to
enable the original end pursued. Aside from calliag this sort of detailed and
empirically grounded analysis, Dewey’s ethics asmand action. He discussed two
types of action. First, he suggested that we shemgloy imaginative rehearsals, in
which we think through the consequences of pursaingew end as carefully and
thoroughly as possibfé. Even this strategy, however, has its limits antioacis
required to confirm the value of our new eRdi¥et, this action is only a stage in the

ongoing cycle of ethical inquiry and provides grddar further reflection.

This ongoing process of action and reflectieas, for Dewey, the only plausible
and effective response to the uncertainty we fageractical action — a commitment

to the intelligent pursuit of moral actions.

To abandon the search for absolute and immutabliéyend value

may seem like a sacrifice. But this renunciatiorthis condition for

entering upon a vocation of greater vitality. Tlkeargh for values to be
secured and shared by all, because buttresseceifotimdations of
social life, is a quest in which philosophy wouldvk no rivals, but
coadjutors in men of good wilf

Key to this process of reflection is the distinotite made between something having
value for us, and the reflective process of vatiratiThat something is enjoyed and
therefore has immediate value can be a call foti@aas much as it is a confirmation
of the experience’s moral value — even in reflectetion we may find that our new
end in view leads to an experience we enjoy oreptizit that does not guarantee that
upon further reflection we find it morally valuablas the enjoyment of a particular
end may well be outweighed by negative consequeticas result’ Dewey’s
articulation of an ethical method does much toifglahe consequences of pluralism
for practical action and gives substantial contenBerlin’s gesture toward pluralist
ethics as a guide to making choices in specifiseqnences without the guidance of

final principles. More, however, must be said tgaxd upon this basic account of

! Dewey,Human Nature and Condy@34-235.
*? |bid., 283-294.

%3 Dewey,The Quest for Certainfy295.

* Ibid., 247.
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Dewey'’s ethics. Most importantly what has beenussed thus far raises the question
of what role general moral principles, like thosgcalated as human rights, play in
political ethics. Also, what has been said is feclsn singular experiences rather
than the social and political context in which e#iaction is required. Both of these

issues are addressed in the next section.

I1l. Democratic Reconstructions

The account given thus far is essentially a phemmhogical account of moral

experience, a personalised understanding of theepsoof moral judgment. This is
vital for Dewey, as he wanted to shift the focusetifical theory away from an ideal
realm of absolute principles to the concrete proisleve face. Yet this raises the
question of what further content is there to hiscal theory. While Cornel West is
correct to characterise Dewey’s thought as pad pfagmatic tradition that evades
rather than solves most traditional philosophicaksiions> Dewey clearly saw

himself as articulating a new philosophy that woassist ethical thought and action
without according theoretical abstraction a prigdd position over practical action.
This is why his ethical theory is essentially préed as a resource for dealing with
problematic situations, as a tool we can turn toider assist us in making better

ethical judgments both as individuals and membec®mmunities.

A moral law, like a law in physics, is not somethito swear by and
stick to at all hazards; it is a formula of the wiayrespond when
specified conditions present themselves. Its soesgliand pertinence
are tested by what happens when it is acted upoolaim or authority
rests finally upon the imperativeness of the situmthat has to be
dealt with, not upon its own intrinsic nature —asy tool achieves
dignity in the measure of the needs served B it.

In his most explicitly ethical works Dewey pursutitee lines of inquiry that he
thinks will improve our ability to make ethical jgohents, these include an
investigation into the logical structure of ethicancepts, which can clarify our
thinking and expose concepts in need of reconstryctan analysis of the

psychological aspects of ethical judgment includamganalysis of habits, desires and

%5 Cornel WestThe American Evasion of Philosophy: A Genealogyragmatism(Madison, WI:
University of Wisconsin Press, 1989), 69-111.
%6 Dewey,Quest for Certainty264-265.
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the development of moral character; and finallyaaalysis of the social and political
structures within which ethical judgments are mdde. each case he was working,
guite consciously, at a level of abstraction rengodeom practical action and

therefore his ethical theory should be understadraattempt to clarify the generic
aspects of ethical experience as a tool for impigyiractical action, not as presenting

regulative philosophical ideals.

The logical concepts of ethics are analysedrater to make clear how ethical
terms and ideas function in our daily experiencepracess that Dewey used to
articulate his critique of traditional moral thezsi A full exposition of the ethical
concepts he addresses or of his critique of tiathli morality is not possible here, so
| focus on those aspects of this work that are nrestvant to the task of
reconstructing human rights: the good and the rigatbegin with, Dewey looked at
“the good” as the primary feature of ethical thagls the good is fundamentally that
which motivates action — those ends and actionstiiteed as good are desired and
prized?® As was discussed earlier, a moral good is mone #hdesired end or state of
enjoyment, it has been analysed and its conseqgsiaifianed in reflection, and this
process of reflection upon our ends is centralh® éthical method that Dewey
prescribed® As goods become problematic they must be reasbasskreconstructed
through ethical judgments and therefore always nemantral to ethical intelligence,
yet this centrality is not buttressed through tcamslental or empirical theories of
value. This is the central difference in Deweykiedl thought, and the point that has
lead many to believe he prescribes a positivistgtithout normative conterit.For
Dewey, a properly experimental ethics must begith whose things that people do
value as good, but without abandoning the capdoityritical reflection and moral

progress.

%" This approach is laid out explicitly Principles of Instrumental Logic: John Dewey’s Liges in
Ethics and Political Ethics, 1895-189éd. Donald F. Koch (Carbondale, IL: Southermdls
University Press, 1998putlines of a Critical Theory of EthicandLectures on Ethicsvarious
elements are followed up in later worksQuiest for Certaintypewey develops his theory of
valuation, inHuman Nature and Conduthie psychological and social elements of ethi@lligence
are examined, and in his political and educatitimabry he further examines the place of social
institutions — se€The Public and its ProblemBemocracy and EducatiaiNew York, NY:
Macmillan, 1930), anéfreedom and CulturéAmherst, NY: Prometheus Books, 1989).

8 Dewey,Lectures on Ethigs42-45.

29 Dewey,Quest for Certainty252.

% Noble, “A Common Misunderstanding of Dewey on Nature of Value Judgments,” 53-63.
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Affections, desires, purposes, choices are goingnature as long as
man is man; therefore as long as man is man, teregoing to be
ideas, judgments, beliefs about values. Nothinddcba sillier than to

attempt to justify their existence at large; theg @oing to exist
anyway. What is inevitable needs no proof for kstnce. But these
expressions of our nature need direction, and titrecs possible only
through knowledge. When they are informed by knogé they

themselves constitute, in their directed activiiptelligence in

operation*

Moral progress, however, is not guaranteed thraegison; instead it occurs within
human experience through reflection on our endsnaeains, through an experimental
and corrigible pursuit of the good. In this contégtogress” is made in terms of
confronting specific problems, not building towardeme final and complete
morality 3 The moral content of the good is our best reftextiand our most careful

action as we work towards creating the best selmescommunities we can imagine.

This highlights the importance of the sociature of the good, as we start our
pursuit in an existing social context, with manyabsished goods, and we pursue the
good in community with others. Therefore, the geadnot be judged from a purely
self-interested perspective, the consequences pbfends upon others matter for
determining their moral valu¥. This also means that the assessments of others
matter, at least as far as our actions affect tlaewh, most fully, as far as the
assessments of others determine how we judge wesséllt is in this context that
goods become regulative ideals, as some goodsia®r griority in regulating our
personal conduct and our assessments of otherd wialte Dewey had much to say,
as a moralist, about which ideals should regulateconduct, the more fundamental
point is that even as our ideals provide guidesctmn they can fail and must be open
to reconstructioi> Further, because ethical judgment is an inheresdigial act,

critical ethical intelligence requires an attentitinthe differential effect of ideals

%1 Dewey,Quest for Certainty284.

%2 |bid., 64 and 105. Note Dewey’s response to pisgive accounts in Idealist and Evolutionary
philosophies: ‘The perfect adjustment of man, pestand collective, to the environment is the
evolutionary term, and is one which signifies themation of all evil, physical and moral. The
ultimate triumph of justice and the union of thed®f self with the good of others are identicathwi
the working out of physical law.” And, ‘For objeeti idealism, reflective inquiry is valid only as it
reproduces the work previously effected by constiéuthought. The goal of human thinking is
approximation to the reality already instituteddbsolute reason.’

% Dewey,Lectures on Ethig21-223.

% Dewey,Outlines of a Critical Theory of Ethic404-113.

% Dewey,Lectures on Ethig229-230.

149



upon individuals in society and an understandinghef social structures and power
that holds certain ideals in place. Dewey's analysnh other words, is not
conventionalism or arid idealism; it serves to em@o our self-conscious acts of

ethical reconstructioff.

While more will be said about Dewey’s analysighe social and political context
of ethical judgment, | want to highlight his anasysf the concept of “the right” as
well, which will inform the reconstruction of humaights that | begin in the final
section of this chapter. The right, according tovPe, is derivative of the good as it
represents the codification of particular ideal d@anto rules of social action that
both grant rights and assign dutiédJnlike formal moral theories (which would
include Kantianism and discourse ethics), Deweyrait think the pure concept of
right can give us determinate moral rules becasshearight expresses a rule it also
expresses established goods, both ends and rifeRights, therefore, figure into
ethical experience differently than the good beeaights express the social rules of
conduct (the privileges and responsibilities) thditience our actions. Specific rights
are prior to a general conception of right on Dewaynderstanding, which means
that that our experience of established rightsta in determining the moral value of
any particular right. Therefore, rights are stilem to reconstruction in problematic
situations, as the experience of individuals expaseoherency and exploitation in
existing concepts of the right; this change of fod¢sl actually quite radical, as it
undermines the authority, both social and inteliagtthat normally preserves rights
and instead focuses on their practical consequeacdsempowers the democratic
reconstruction of established privileges and resitdlities.

A further change entailed by Dewey’s analggisights is that there is no longer a
universal account of right, as any abstraction fribl@ context in which a right is
made determinate leaves us with only a genericratigin. Such abstraction can
serve as ideals and guides to action — in esséeceléa of universal human rights is
the ideal of a global community in which everyorss Iprivileges and duties to one

another, but the generic abstraction itself laakstent. The content and value of any

% Dewey,Outlines of a Critical Theory of Ethic23-132.
%" Dewey,Lectures on Ethig246-252.
% Dewey,Outlines of a Critical Theory of Ethic48-152.
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right or rights regime must be put to the test pedfic situations, in concrete
practical activity. This makes clear that rightsgagen in any particular context are
fundamental to the legitimacy of the existing sbom@er, as they institutionalise the
account of what each owes to another. Calls tonstcact the privileges and
responsibilities that define the social structueeradical in the sense that they call for
fundamental changes in sociéiWhile we lose the power of transcendental theories
of right to make absolute claims upon the socideorwhat is gained in Dewey’s
understanding of rights is a clearer picture of hits function in society and what
is actually involved in rejecting existing rightsdaclaiming new ones. His ethics also
points us toward the analysis of actual rather idaal rights regimes and the actual

experience that drives us to make ethical judgraredtsocial change.

Beyond an account of how key ethical concéptstion in thought and action,
Dewey insisted that we must understand the psyglgabd ethical judgment. Again
Dewey’s work is so broad that only a partial préagon is possible. The key idea
that Dewey developed in social psychology is thke rof habit and custom in
determining our behaviour and wider social struegurWhile he was keen to
overcome the negative consequences of conventiewef) did not imagine that
ethics can or should eliminate habit and customme—primary task is rather to enable
better habits and customs that open up possibilfbe further ethical advancement
and growth®° It is striking that his account of the psycholagibasis of ethical action
is represented as opening up human powers to ¢tantreenvironment and improve
our communities and our selves; the social psydicéd basis of ethics is not an
impediment to judgment and it is not a cage of dgalal determinism or social

conventionalism.

Dewey understood habits as the establishedceraisr through which experience
flows, leading us to pursue given ends through @teck means until something
disrupts the course of activity. Customs are sizadl habits, they represent the
established goods, rights and institutions of dgdieat coordinate social activity in

relatively stable ways. Importantly, customs previde backdrop of habit, the source

% Ipid., 171-174.
0 Dewey,Human Nature and Condyct49-168.
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of our habits and the primary means of their recément'* Given the weight of
habit and custom as unconscious guides to activity, work of disrupting and
changing convention is difficult but vital; whick why the disruption of experience is
so important to Dewey. Our desires, impulses, fatisins and suffering are all
potential motives to reconsider established waysading as they generate the

problematic situations that call out for ethicalguent.

Fear and hope, joy and sorrow, aversion and dessr@erturbations,
are qualities of a divided response. They involeacern, solicitude,
for what the present situation may become. “CaigriiBes two quite
different things: fret, worry and anxiety, and dBking attention to
that in whose potentialities we are interested. sEhewo meaning
represent different poles of reactive behaviourtpresent having a
future which is ambiguous. Elation and depressiomreover,
manifest themselves only under conditions wheresh @verything
from start to finish is completely determined aradtain. They may
occur at a final moment of triumph or defeat, I tnoment is one of
victory or frustration in connection with a previgourse of affairs
whose issue was in suspense. Love for a Being stegbeand
complete that our regard for it can make no difieeeto it is not so
much affection as (a fact which the scholastics)saws concern for
the destiny for our own souls. Hate that is sheg¢agonism without
any element of uncertainty is not an emotion, bwan energy devoted
to ruthless destructiolf.

This means that these emotional and visceral regsoto experience are central to
ethics, as they provide the spur to self-reflectiom reconstruction, which in turn

inspires social and political action to reform custand alter the social order.

The goal of ethical judgment, however, is twoéradicate habit and custom, as we
not only need them in order to make our way throtighworld, it is impossible to
question all our habits and customs at once, mganie process of moral
improvement is always ongoing and necessarily gdaflewey’s goal was to raise
individual action to the level of conduct, whiclgugres a moral consciousness that is
aware of the habitual and customary, while seekmg opportunities for
reconstruction and improvement of one’s chardttdvioral conduct is contrasted

with habitual behaviour to clarify the distinctidretween the merely habitual and

*'bid., 125-130.
“2 Dewey,The Quest for Certainfy215.
“3 Dewey,Human Nature and Condyct72-180.
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accepted, and the moralisation of habit as condlite same process is needed,
Dewey thought, at a social level, which inspires insistence on the importance of
democracy as an ethical form of community that makepossible to constantly
evaluate and reconstruct social customs, institatend rights. Ethical intelligence is
dependent upon making reflective and cooperatiabkaction a part of everyday

experience, upon the development individual charamd democratic community.

The final element of Dewey’s ethical theorytlie analysis of the political and
social context in which ethical judgment is exeedisThis involves consideration of
the social structures that constrain ethical judgimas well as an assessment of the
ways ethical reconstruction can be enabled by kolsange. The analysis of political,
economic and other social institutions, in turn erates a call for political action to

enable democratic community.

Dewey was a keen social critic and clearly she negative consequences that
established institutions had upon the developmémtiacal intelligence. Of special
importance to him was the effect of the newly irtdased economy upon people’s
lives. Not only were the majority of people engagedifficult, repetitive, dangerous
and oppressive forms of work, the demands of tliistrial economy resulted in
disastrous urban living conditions. Even for thdsss directly exploited and
brutalised by industrialisation, the rapid changesocial conditions abetted moral
indifference, rising inequality and encouraged peses of centralisation that
removed even the relatively privileged from posisoof control over their own
lives* Even Dewey’s critique of consumer culture hasoserimoral implications, as
he saw it as undermining the possibility of ethigatlelligence as the powerful
habituating forces of consumption and distractioffilfed impulses and desires that
otherwise might inspire social reforfh. This sort of engagement with social
conditions, with the forces and structures thaeeine social institutions, laws and
customs is vital to developing ethical intelligenBewey’s more general theoretical
analysis identifies key spheres of activity thatsmmbe considered, including the

economy, schools, the media, government and teahpet all of the institutions of

“4 Dewey,Outlines of a Critical Theory of Ethic488-190.

5 Dewey, “The Economic Basis of the New Sociefiiie Political Writings eds. Debra Morris and
lan Shapiro (Cambridge: Hackett Publishing Compa8g3), 169-172.

“6 Dewey, The Public and its Problem439.
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social life bear upon the individual and the natofeeommunity, which means that

judgment requires engaged analyéis.

While critics are correct to point to limitatis in Dewey’s own social analysis —
for example his tendency to reduce racism andgrahry to class exploitation — his
ethics importantly establishes the need for suctaildd analysis and gives the
experience of exploitation, oppression and violemgeivileged place in encouraging
ethical judgment and motivating social chafiyeddditionally, West is right that
Dewey’s failure to engage with the best elementsthef Marxist tradition is a
weakness of his thought, but even on this count éy&wtheory has important
virtues?® Importantly, Dewey rejected the historical detetisin that hindered the
development of Marxist thought and he analysedasdarces in their diversity
(looking to economic exchange, technology, moralst@ms, laws, political
institutions, schools, the arts and the organisatib family life) without assuming
that any one wasecessarilyprimary — as such a determination required anyaisabf
the concrete conditiom8. Also, he maintained an explicit link between eghic
judgment and social conditions; appreciating bbtt existing conditions influenced
moral custom and that ethical action was vital totimating and effecting social

change.

Dewey’'s focus on education provides the primaxample of how social
institutions are important sites for developingiahintelligence. Given his focus on
the psychological and social elements of moraloacit is unsurprising that he
focused on education as an institution capablenoberaging improved habits, and
developing moral character. While his initial faiththe power of reform in education
to effect wider social change was tempered by greaalism in his later works, the
centrality of education remains in his ethics. With going into the details of his
educational theory, the important insight for mygmses is the role that education
had in developing a democratic approach to infigg>* If schools were to

encourage cooperative and critical habits of inqumather than obedience and

“" Dewey,Freedom and Culture82-101.

“8 R.W. Hildreth, “Reconstructing Dewey on PowePglitical Theory Volume 36, Number 6 (2009),
780-807.

9 West, The American Evasion of Philosoph8-110.

0 Dewey,Freedom and Culture82-101.

*1 Dewey,Democracy and Educatio®4-116.
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conformity, the possibility of democratic communityould be much improved
through establishing equal respect for others amcli¢ating ongoing critical
engagement as a habituated element of moral ckaraldtroughout his career he
advocated for the democratic organisation of iastihs, including classrooms,
workplaces, government and even cultural instingjoexpressing the necessity of
social reform to ethical improvemetit.His experiments in education reform,
however, lead to a key insight — changing educaatone was inadequate, as
individuals intellectually empowered but still cduigvithin social institutions hostile
to critical and democratic intelligence in ethioztters were liable to disappointment
and social reproach. This reality fed into Dewey'’s understanding of isbceform
both personally and intellectually. As a politieaitor he was engaged with a number
of reform movements, including the labour moveme&rdmen’s suffrage and racial
equality®® These engagements were more than expression of\2ewwn personal
political commitment, as the implication of his anat of ethical intelligence was that
inclusion and participation in social life was k&y enabling ethical judgment and
social change, which meant that efforts to incredesmocratic inclusion and expand
democratic control over society were expressionghefideal and method of his

theory.

Democracy plays a central role in Dewey’s abethics as both a means of reform
and an end to be pursued because it provides the vimy to improve ethical
judgment. Dewey thought this because democratic noamity directly involves
individuals in the cooperative endeavour of impnayvtheir conditions of lifé> So
while social analysis of existing institutions igaVv to ethical judgment in exposing
the types of relationships created by existing aust and practices, the effort to
reform them is guided by a democratic sensibilitytt insists that individuals
experiencing the effects of social institutions laest placed to know how they should
change, and that individuals must act cooperativéljie idea of democracy is a

*2Richard J. Bernstein, “Dewey’s vision of radicahabcracy, The Cambridge Companion to Dewey
ed. Molly Cochran (Cambridge: Cambridge Univergitgss, 2010), 303-306.

%3 Robert B. Westbrooklohn Dewey and American Democrdtthaca, NY: Cornell University Press,
1991), 104-111.

¥ Westbrook, for Dewey'’s political involvement witiiganised labour and the working class: 189,
445, and 479; for his less substantial direct imeoient with women'’s suffrage and racial equality:
167.

%5 John J. Stuhr, “Old Ideals Crumble: War, Pragmatigllectuals, and the Limits of Philosophy,”
MetaphilosophyVolume 35, Numbers 1 & 2 (January 2004), 88-91.
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wider and fuller idea than can be exemplified ie Htate even at its best. To be
realized it must affect all modes of human assmmiatthe family, the school,
industry, religion.®® Cooperative ethical action is not only a practigabd, though
Dewey does endorse the Millian notion that the us@n of more people in
deliberation may encourage better results, it$s a condition of ethical knowledge
developed through the application of intelligenées. we can develop knowledge
through the successful reconstruction of specifitiaions as an individual
experiencing a problematic situation, the sameue bdf cooperative social inquiry,
but this requires the widest possible participaiiorihe process of ethical judgment
and actior”’ This means that while Dewey’s insistence on thatingency and
fallibility of all ideals means that a democratith@s does not have any absolute or
final privilege, it is more than a simple faith arepresents a reasoned response to the

problems of social ethics.

The situationist focus of Dewey’s ethics cagib to seem infinitely demanding,
as if each ethical judgment and action requiresiraestigation into the good
necessary to the situation — but this is mistakeis. clear that the critical element of
ethical inquiry is not a constant state; it worlss aaguide to specific moments of
dilemma, an ideal to inform everyday conduct an@aantation to be instantiated in
social institutions. Much of our experience will peided by habit and custom aimed
toward established ideals — and Dewey’s own dentioaethos functions in this way,
it is not an imperative. The ethos of democracgnsdeal of cooperative interaction
based on inclusion and equality in a social ordet tis differentiated but not
exploitative; it includes a commitment to encoungga democratic and experimental
sensibility through education, to enabling part@tipn throughout the different
spheres of social activity and seeks to extend degttio political institutions that can
control the social interactions that affect oue8v Such an ethos, however, does not
have a necessary privilege disconnected from opergnce of democracy’s positive
consequences as an ethical ideal — so while as ehwt a knowledge claim that can
be refuted through a particular piece empiricatlexce, or a single rational argument,
it is still subject to a broader sense of testihgpust continue to prove its worth as
cooperative social intelligence and an attractiweahideal.

*6 Dewey, The Public and its Problem&43.
> Ibid., 147.
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Dewey'’s vision of radical participatory demacy has two virtues that | want to
highlight, both because they strengthen this vigiod because they are virtues that
are important for the reconstruction of human sghfirst, democratic equality
institutionalises the participation of those whe anarginalised and excluded, who
have an important critical position in the ongoimgocess of democratic
improvement® The exploited worker is better able to reveal ihpistice of
contemporary economic practices, women to reveabfipression of patriarchy, and
racial minorities in revealing prejudices and vidl@ractices of exclusion; these and
many other experiences are revealed through augbrgoing democratic ethos. The
second virtue is the commitment to ongoing recaowcsimn that democratic practice
makes possible — individuals, groups and the coniimmas a whole are enabled as
makers of their own lives, as agents of social metraction who pull down existing
institutions in order to create new ones. This aiMDewey understands by his idea
of democracy as an ethic of growth and improveméntipens the way to more
meaningful experience through inclusive participatand constant critical praxis.
While it is correct to speak of Dewey’ democratitti, we must appreciate that his
faith is a reflexive political and ethical commitnienot a dogma — the answer to the

guestion of how best to live together is importanibt always already known.

IV. Plural and Pragmatic Human Rights: An Initiat€bnstruction

Putting the situationist and pluralist ethical pedive developed here and in the last
chapter together, | will suggest, provides a pramisbasis for a critical
reconstruction of human rights. Where Dewey’s atladds a fuller account of what
values are — they are ends we pursue and the esedidneans to their fulfilment —
and how we make value judgments, Berlin’'s deepafikm emphasises that value
judgments always engender loss and that democidsigls must appreciate the
divided and contested allegiances of individualsl aommunities. Further, in
bringing these approaches together it is possibtethink the role of universal ethical
claims. Berlin opens up the possibility of undemgliag universal values as common
and contingent ends that enable human beings terstachd each other across their
differences. This understanding of universal valbesvever, is limited it its ability to

%8 Charlene Haddock Seigfried, “John Dewey’s Pragsh&&minism,'Reading Dewey193.
%9 Dewey, “Philosophy and Democracyihe Political Writings 46.
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guide action — though it may provide an accountafimon prohibitions and enable
the understanding necessary to confront specifermaina. Building upon this idea,

Dewey’s understanding of universals as genericrattsdns from specific situations

that serve as tools that enable further criticalestigation is an important further

development. Finally, both thinkers see ethicagjudnt as an oscillation between the
need for committed action in the face of plurali@nd contingency, and an

appreciation that our values are never final amtirge— accepting and trying to cope
with the persistent return of disagreement andesiation.

In contrast to theories of human rights exadim earlier chapters, the account
that | will develop in the chapters to follow fo@sson human rights as a response to
particular struggles and specific social problefgen those who share elements of
this position, such as Jack Donnelly, fail to engbra situational account of human
rights. When Donnelly argues that human rights rofteiversal protections,
developed in response to the power of the conteanparation and the dangers of a
global capitalist economy, he does not acknowledbe particularity and
contestability of this responé®.This objection, however, implies a further critiqu
than the now standard claim that human rights smmethe values of Western
tradition that is particular rather than univerddliman rights were developed as the
responses of particular groups to concrete probkemisany future value those rights
may have must be proven in the experience of attermunities responding to their
own concrete problems — human rights must prove therth everyday. Feminist
critics of human rights have been central to bétbmang the limitations of existing
human rights ideals and creatively developing teaiof human rights to address the
specific problems that women fat&Further, past success is no protection against the
partiality of received human rights, especiallyife is attentive to those remainders
sacrificed in committing to any particular judgmenhere there are plural and
competing ethical goods. To suggest, as Donnelpfiaitly does, that human rights
serve to humanise the nation-state and embed tHesma a vision of national social
democracy, misses the important counter factudldtieer forms of resistance were

possible and may not have lead the contemporarahuights regime, or to a human

% Donnelly, “Human Rights: A New Standard of Civiltion?” Also, see Jack Donnellyniversal
Human Rights in Theory and Practifiéhaca, NY: Cornell University Press, 2003).

¢ For exemplary work on this see Mackinndme Women Human? And Other International
Dialoguesand Ackerly,Universal Human Rights in a World of Difference.
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rights at all. An historical example would be thearginalisation of social and
economic rights by powerful states and within in&ional institutions, which
obscures the central place that economic and sssiaés have had in diverse rights
movements. This is true of early rights movement&mgland, where the Levellers
and the Diggers are often ignorf&das well as in the early days of developing the
human rights institutions of the UN — looking aé thackground intellectual writings
of the period reveals the influence of social acsdnemic rights as central to the
understanding of a just society at the tithe.

Attending to the situations and struggles ulgio which human rights were
developed also reorients our political understamdaof rights by focusing our
attention on individuals and groups opposing exgstsocial orders. It forces us to
appreciate the disruptive heritage of rights claitihhat upset existing orders and
sought to reform political life. A situationist anuuralist perspective also makes
sense of the discontinuous nature of rights claiRegher than insisting that human
rights must be compatible with each other, suralgtimnalist conceit, this perspective
reveals a plural picture of human rights as the dmumghts tradition collects the
consequences of a variety of social struggles uadangle heading. Human rights are
in a sense a collection of many dreams of univeyshiical change, a potent tool for
social action, but one without necessity and opgnim a plurality of possibilities for
future action. This ennobles a more radical paltimagination, in which the national
state and the cosmopolitan extension of state tstes of governance are no longer

the only political ideals that might move us toi@etin the name of human rights.

Human rights, from a situationist and plutaperspective, are importantly open
rather than determined by the necessity of norreatasons; the future development

of human rights is uncertain, as the claims upenstbcial order made in the name of

%2 Neil StammersHuman Rights and Social Movemer{tsondon: Pluto, 2009), 48-69.

83 United Nations Educational, Scientific and CultuBaganizationHuman Rights: Comments and
interpretationg UNESCO/PHS/3 (rev.)), Paris, 25 July 1948. Donnkds contributed to this work,
but importantly it has not significantly alterectttheoretical account of rights as protections to
common threats — he misses the ongoing politicalest of rights claims as attempts to transform
social institutions and customs in response tordezand specific problems. See, Daniel J. Wheldn an
Jack Donnelly, “The West, Economic and Social Righhd the Global Human Rights Regime:
Setting the Record Straightfuman Rights Quarterjywolume 29, Number 4 (2007), 908-949. For a
critical response to this work see, Alex Kirkup drmhy Evan, “The Myth of Western Opposition to
Economic, Social, and Cultural Rights? A Reply tbén and Donnelly,Human Rights Quarterly
Volume 31, Number 1 (2009), 221-237.
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“humanity” are not fixed and can potentially exgres multitude of values. This
democratic aspect of human rights is both an ogeand a challenge — while human
rights are malleable enough for many people to iuss a common language of
universalism, it also means that human rights candbployed in cynical and
problematic ways. Not only is the rhetoric of unsad rights a tempting object of
cooptation by cynical political powers, but theitogf human rights — as claims made
upon the basic terms of social relations in the @aiha common human identity —
can support substantive conceptions of rights #natregressive, exclusionary and
violent. This implies that if human rights are tenledy worthwhile ends and
encourage democratic forms of society, locally adl ws globally, this requires a

political action and not just the modest powerseaisoned intellectual justification.

The contingency and pluralism within humanhtsy both historically and as
expressed today in law, theoretical discourse amtilsmovements, means that the
contest over their meaning is unavoidable, and whiklikely always be the case.
Rather than seeking a consensus on rights, thegmtige developed here suggests a
pluralist sensibility that will link distinct humarnghts movements in response to a
variety of struggles, without presuming that a ffisgnthesis is necessary or possible
at the global level. Where consensus is aboutdtieation of dissonant voices and the
pursuit of harmony, a pluralist human rights is ce&mmed to appreciate voices

sounding in dissonance and to encourage new lineelody.

These primary concerns therefore mean that atdhe lof interrogating
the field of human rights through the conceptuahfework of 'silence’
lies a critique of the presentation of the humaghts project as the
overcoming of domination per se, and not as a prdfeat acts, at the
same time, to perpetuate certain forms of dominaticshould be noted,
then, that rather than judging the human rightsjegtoas either
emancipatory or as domination we focus upon iterdssly contested
nature®*

This fundamentally changes the political expres@bhuman rights and their ideal
form, moving us away from a legal conception of ahgrinciple in which moral

reason gives the legitimate law to the unruly wooldpolitics. In place of that

% Gurminder K. Bhambra and Robbie Shilliam “Introtian: 'Silence' and Human RightsSilencing
Human Rights9.
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dynamic, human rights function more as an etho$ #ssumes that developing
universal ethical concern may produce positive equence, essentially widening the
public concerned with the abuses people suffenigmng means of addressing global
harms generated by interconnected social proceasds providing a common
language to express solidarity across plural palitistruggles. There are no
guarantees that such an ethos will be beneficialustained, but it does potentially
open the way for more democratic forms of actiodefence of human rights, placing
direct engagement and focused social movementsl aifdhe centralising processes
of international institutions and the creation of@nprehensive international human
rights law. The centralisation of human rights as land rhetoric is inherently
problematic as it cedes what rhetorical and palitmower human rights may have to
established authorities, to heads of state andnatienal institutions. The impotence
of the UN to stop human rights violations and th#ingness of powerful states to
redefine, stretch and ignore established rightsgsrihome the danger of separating
human rights from a democratic politics of engagaetnaad action, from their origin

in revolutionary social movemerfts.

Finally, a situationist and pluralist startipgint allows us to think more critically
about the notion of humanity that is used wheningllkabout human rights. Human
rights are necessarily universal claims, but nbotimlversal claims refer to the idea of
a common humanity. Universal humanity as an imponpelitical identity is neither
simple nor clearly defined, yet this is how it ke treated — defenders of human
rights move quickly from the claim that human rglare those rights we have by
virtue of our humanity and that common humanitylédined by dignity — or some
other essential human quality. This logic missesdbnstructed and contested nature
of humanity, we are not simply humans possessiggityi (or some other privileged
guality) and human rights; the appeal to the samal political salience of a distinctly
human identity must be understood as a politicaljeot. Yet, if it is a political
project, more attention needs to be given to thekwbat human identity does.
Dewey’s pragmatism opens up this question in a tlvayBerlin’s pluralism does not

manage.

% These claims are further substantiated in chaptehere the further implications of this
reconstruction of human rights are explored.
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The human identity is a formally universal ezgiry, a generic abstraction; by
definition it includes every one as a biologicalmier of the species — though this is
not without its own exclusions, particularly fologe who are socially marginalised as
not fully or properly human, nonetheless the bésiec of the identity remains. This
makes it a politically significant category becaubke ability to give “humanity”
significant meaning enables us to make rights dawithout reference to established
political identities. This is essentially how thgpaal to the rights of man and human
rights functioned historically; it enabled claintgat could not be justified within the
existing order of things. It made possible an ethiappeal beyond established
principles, even as it depended upon the ambiguedeployment of existing

meanings, but reconstructed to do new work rattean to recreate past orders.

Where the idea of humanity becomes dangemughen it is made absolute and
regulative. In such cases, the appeal to humaaitybe used to justify expressions of
power that transgress existing limitation — suchthees invocation of humanity by
powerful Western states to justify invasion, wagfand interference in the affairs of
other political communities. This is not to clailmat national sovereignty should be
absolute, but to point to the way in which humarhitiyctions as a blanket justification
for those that take up the mantle of defending, iavgicitly defining, humanity. The
situated and pluralist ethics | start from, howewanies the absolute meaning and
privilege of humanity, instead insisting on recdgm of the ambiguity of humanity
as an ethical and political identity. This ambigui a feature of humanity not only
because we affirm a plurality of values and waysfefthat cannot be summarised in
the notion of humanity, but also because humarstyam identity is built upon the
specific experience of concrete individuals and camities — it is a generic
abstraction, in Dewey’s terms. ‘What is generic dimel same everywhere is at best
the organic structure of man, his biological makeXhile it is evidently important
to take this into account, it is also evident thahe of thedistinctive features of
humanassociation can be deduced from®itSo, while identifying with humanity
may allow us to open up new ways of experiencinglivas and enable new forms of
knowledge, such that we form new communities tlhated state boundaries or find

agreement on prohibitions against particular crinsegh as genocide, forced

% Dewey, The Public and its Problem495.
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displacement and political murder, the human idgnive appeal to remains an

abstraction that needs to constantly scrutinised.

In this regard, Rorty’s view of human righésprescient: human rights (along with
an appeal to a common humanity) are a feature otantemporary world’ Human
rights are a tool we have developed both for undeding ourselves and for pursuing
improved conditions of life. Where Rorty is lessiemcing, however, is his choice to
describe human rights as an ironic metaphor ratin a tool of critical
intelligence®® This is more than a contrast of language, as Roacount of human
rights gives up the self-reflexive stance that Dgwaotion of a tool in the service of
critical inquiry preserves. The tool of human rghtas way of understanding
experience and working towards better conditiorss,contingent and must be
constantly reassessed. Also, Dewey’s approach degpace for critiques of human
rights that open up the ambiguity of conventionainian rights politics. While human
rights have already done much to shift the refezgrmint of political life away from
state sovereignty and national identity, playingignificant part in the process of
opening up international and global levels of ethiateraction between individuals,
the moral ideal of human rights imposes its ownicststructures, as was shown in
chapter two. A situationist human right ethic pushie to consider, more creatively
and critically, the potential to expand democratemmunities in response to
changing conditions of international life, but watht presuming geographically rooted
and singular loyalties, or the necessity of a commglobal form of political authority.
Speaking of the strain put upon democratic commgumat only in the national state
but also with the increasing internationalisatiémoman affairs Dewey said:

But if it be reestablished, it will manifest a fudlss, variety and freedom
of possession and enjoyment of meanings and gookisown in the
contiguous associations of the past. For it willdlige and flexible as
well as stable, responsive to the complex and werthe scene in which
it is enmeshed. While local, it will not be isoldtdts larger relationships
will provide an exhaustible and flowing fund of mé&ags upon which to
draw, with assurance that its drafts will be hodofeerritorial states and
political boundaries will persist; but they will hde barriers which
impoverish experience by cutting man off from tedws; they will not

®” Richard Rorty, “Human Rights, Rationality and $eentality,” Truth and Progressl70.
68 [11;
Ibid., 180.
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be hard and fast divisions whereby external sejpawrat converted into
inner jealousy, fear, suspicion and hostifity.

These nascent international ideas of expanded abticiemmunity through post-
territorial democracy have been developed in reesrks by Molly Cochraff and
Daniel Bray’! | explore these ideas further in the next chagte&iugh an engagement

with William Connolly’s international thought.

| explore the implications of the ethical thealeveloped here further in the
chapters that follow but for now | have tried togjia sense of how the meaning of
human rights changes if we start with a situatioam pluralist orientation. The final
point to stress is that humanity, like any othefitpal and moral identity, is
developed experimentally and, ideally, through dematic inclusion. This means that
even as it seems that changes in our social wottvards more global interaction
and integration — push us toward accounting foitipal and ethical life in more
universal way, the universal is not an imperatimd Aumanity is not a higher moral
identity. It is one way we have historically apprbad such problems and that
tradition must continue to meet the challengeseamesi by contemporary experience,

if its value is to be defended.

In the next chapter, | continue to developdtiacal theory presented thus far, but
with a concentration on articulating a democratwitigal ethos. This requires
addressing a number of limitations of what has kssed thus far. To begin, Dewey’s
ethics need a clearer and more explicit accourthefplace of political power and
social structures as barriers to the sorts of deaticaeform movements supported by
his situationist account, in an effort to do thatirin to the work of William Connolly,
to provide a more critical perspective on the wuasioforms of exclusion,
magnetisation and oppression inherent to demogpatitics. This focus on the most
difficult challenges to democracy also reveals ues® in both Berlin and Dewey’s
thinking to enable critical investigations. For exde, Berlin’'s genealogical

tendencies in tracing out the historical meaningafies and their political effects

%9 Dewey, The Public and its Problemg16-217.

"0 Molly CochranNormative Theory in International Relatigradso see, “Dewey as an international
thinker,” The Cambridge Companion to Dew8@9-336.

> Daniel Bray, “Pragmatic Cosmopolitanism: A Deweysgproach to Democracy beyond the Nation-
State,”Millennium: Journal of International Studie¥olume 37, Number 3 (2009), 683-719.
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points to an historical and critical pluralism, aht psychological focus on the
agonistic experience of choice is a resource foagmsing exclusions and
normalisation within existing identities. Likewis@, more critical Dewey can be
developed around his practical analysis of custant institutions as the backdrop
against we seek moral reform, which marks out thportance of critical histories
and structural analysis of institutions. While twerk here is mostly setting out a
theoretical perspective, the final chapters engtmpse tools of situationist and
pluralist ethics to reconstruct human rights in enexplicit terms than has been

possible thus far.
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Chapter 5
Agonistic politics: reconstructing human rights

‘The new possibility shadows every single persod eimanges the nature of his life;
for any new possibility that existence acquireserethe least likely, transforms
everything about existence.’

-Milan Kundera,Slowness

I. Critical Engagements: Berlin, Dewey and Connolly

In previous chapters | have developed the pluralsimisaiah Berlin and the
situationist ethics of John Dewey as intellectiedources for reconstructing human
rights in light of fundamental criticisms of contmmal theories. As has been
highlighted in these chapters, my interpretationtledse thinkers runs counter to
established readings, for example, the deploymérgenlin to defend the rational
necessity of liberalism as a response to valueafiim! or the use of Dewey to
endorse contemporary forms of liberal democracgfasl existential faitt?. In what
follows | engage with William Connolly’'s work on ynialism and democracy to
further develop my critical reading of both thinkeone that focuses on the ethical
and political implications of deep pluralism ance tbhallenge of developing an
adequate politic ethics for a plural and uncertamld. In this chapter, | make use of
two of his principal ideas in offering a reconstadt account of human rights: his
critique of traditional conceptions of ethical amblitical community and his
suggestion for how to develop a public ethos sietab what he calls a politics of
becoming.

Before moving to these specific aspects ofrotg’'s thought, more needs be said
about the reasons why these thinkers are being tegether and why a further
engagement with Connolly is necessary. To begimnGlly develops many of the
same themes that animate the work of Berlin and éyevand while his direct
engagement with either thinker has been limited,dbes draw inspiration from

common influences and is concerned with similabfgms?

! Crowder Liberalism and Value Pluralism.

2 Rorty, Contingency, Irony, and Solidarity

% In the case of Berlin, Connolly has positively aggd with the work of Bernard Williams, who shares
a great deal with Berlin. See, William E. Connollfre Ethos of PluralizatiofMinneapolis, MN:
University of Minnesota Press, 1995), 31-35. In¢hse of Dewey, Connolly's sympathy is mostly
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Connolly acknowledges his sympathy for Beslitaigonistic liberalism," but their
affinities run deepet.It is the basic undecidability of questions ofueland the
reality that people hold different, and at timega@gng, values, which cannot be
reconciled in final and distinctively rational wawhich links the pluralism of both
thinkers. Further, they both reject attempts byitpasm, in various forms, to
discount the value of normative theorishin their defence of political theory both
Berlin and Connolly appeal to the context in whigdirmative language is employed
and their shared pluralism leads them to impoitaights into the implications of the
contextual use of normative langufgBecause neither assumes that questions of
value can be answered in a final or singular whgy tavoid either a universalist or
conventionalist position. Instead, they both stteggith the question of how best to
live with other individuals and groups that holdunall ethical values and confess
different sources of ethical commitment. Connollyark reveals the way a pluralist
orientation highlights the danger and violenceriaia the conversion of difference
into otherness, which haunts the pursuit of whatdlés single-entry universalism.
This focus on the way that consolidating persomal social identity depends upon
difference and engages resentments to normalisgéngent identities and ethical
faiths adds a needed critical edge to Berlin's askedgment that pluralism can
engender a desire for spaces of common understandiwhich the contingency and
plurality of our values is lessened. | have arguledt this critical edge is not
completely foreign to Berlin's pluralism, but Colige work more fully develops
what is a weaker strand of his thought, which netxd$e brought forward in

reconstructing human rights.

expressed through his use of William James as anspjration for his pluralism. While it is importa
not to overstate the continuity between James awlely, the focus on uncertainty and change that
Connolly highlights are currents of thought notyon&vigated by Dewey, but also central to his
situationist ethics and defence of radical demagrsee ConnollyPluralism, 49, 69-81.

* This sympathy is expressed in a footnote highiihliberal thinkers that insist that the foundago

of liberal thought are thoroughly contestable; Geanolly, Ethos of Pluralization201-202.

® William E. Connolly, “Politics and Vision,Democracy and Vision: Sheldon Wolin and the
Vicissitudes of the Politicakds. Aryeh Botwinick and William E. Connolly (Rceton, NJ: Princeton
University Press, 2001), 3-6.

® For Berlin’s focus on the dependence of meaningnative and otherwise, on historical and social
context see his essays@oncepts and Categorids particular, “Verification,” “Empirical

Propositions and Hypothetical Statements,” “The ¢&h of Scientific History,” and “Does Political
Theory Still Exist?”

" Connolly uses this phrase to describe cosmopdiit@mtations that depend upon the affirmation of a
singular conception of humanity, a common humantitethat is more essential and singular than the
unruly pluralism of the world would suggest. Sedl¥fn E. Connolly, “Speed, Concentric Cultures,
and CosmopolitanismpPolitical Theory Volume 28, Number 5 (October 2000), 596-618.
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In a similar way Connolly's critique of nataist political community not only
supports Berlin's ambiguous judgment of nationalis®m both necessary and
dangerous, but also opens up the pluralist imaigimabd reconsider the boundaries of
political community. Connolly acknowledges the rssity of belonging to a
community and the importance of political recogmitio nations, but he is also aware
of the violence and exclusions required to estaldisd maintain both national and
individual identities ‘Modern political thought, in its most general firicelebrates
the political advantages of boundary over-coding duppressing the violences
accompanying these constructioRdhis insight is developed at greater length below,
with particular focus on how Connolly's pluralistimagining of ethical and political

community serves a reconstruction of human rights.

In the last chapter, | argued for the distiretess and potential of Dewey's
situationist ethics, making use of agonistic deratcrtheory to defend Dewey's
ethical philosophy against the charge that it iedlito the realities of power and
control in social relations. Dewey’s critiques oftpaint him as a naive democratic
evangelist, pushing a hopelessly optimistic accofidemocracy as social panatea
the implication being that Dewey suggested thatiasomtelligence, defined as
democratic participation and informed discussion| solve problems that are not
actually amenable to reasonable argument. Thisgehaepends upon Dewey's
typically liberal and inadequate articulation oktheality and exercise of political
power, or so the argument goes. | have pointeth@éonays in which this critique is
unfounded, given Dewey's insistence that ethiddaton and political action must
take account of contemporary institutions upheld dustom and habit, which
penetrate deeply into the structure of society thiatl conflict was a necessary aspect
of reform. Dewey's focus on education and his apjpeexperience are central to his
response to the reality of power, because he leglienstitutions were upheld by
customs and habits that naturalise contingent,rafact deeply political, norms. Yet,

& William E. Connolly, “The Liberal Image of the New,” Political Theory and the Rights of
Indigenous Peoplegds. Duncan Ivison, Paul Patton and Will Sandeesr(bridge: Cambridge
University Press, 2000), 183-198.

° William E. Connolly, “Tocqueville, Territory andislence,” Theory, Culture & Societyolume 11,
Number 1 (1994), 23.

1% Foremost among critics pushing this line of cisiic in Dewey’s own day was Reinhold Niebuhr in
Moral Man and Immoral Society: A Study in Ethicgldolitics(New York, NY: Scribner, 1934). For
a fuller account of Dewey'’s critical reception $éatthew Festensteiffragmatism and Political
(Cambridge: Polity, 1997), especially chapter 1.
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there are weaknesses in Dewey's political ethiifectevely highlighted by Cornel
West, who argues that Dewey does not appreciatddpth and multidimensionality
of the divisions that characterise contemporaryiedpcand which may not be
amenable to resolution through democratic conseltswhich also leads Dewey to
focus his own political efforts on economic expibn, rather than other forms of
social oppressioff. Turning to Connolly at this point provides a fulEecount of how
power generates and reinforces social divisionsekjloit and depend upon the very
desire for uniform identity that Dewey's ethicsksisperpetuating if his call for
democracy is interpreted as a call for deliberatimtead of political action, this risk
provides further reason to emphasise the pluraigiulses in Dewey's approach.
Further, Connolly's analysis of assemblages andnegxe machines points to the
need to consider the unexpected and contingent wiawich forces of exploitation
and oppression can combine in political institusibhin both cases, these criticisms
do not deny the significance of Dewey's thought grolvide reasons to develop it in

new directions.

It is important to understand Dewey's uniqoeoant of experience and its central
place in his ethics and defence of democracy, te$porty’s influential claim that
Dewey’s account of experience was a case of mesigaiybacksliding?
Engagement with Connolly highlights the criticaltgratial in Dewey'’s ethics, as the
problems in need of resolution emanate from theiquéar experience of situated
individuals and groups, which forces ethical thetmrype more attuned to a politics of
becoming, to the ongoing contestation of norms nmkciples. Connolly's emphasis
on contestation points to the limits of intelledteansensus to resolve all political
problems and highlights the importance of what drens the micropolitcs of daily
life, in addition to macropolitical engagement, batf which focus our reading of
Dewey's ethics towards his concern with alteringithand conduct as well as the

institutions and organisation of society at lafgewey's evolutionary naturalism is in

1 West, The American Evasion of Philosophy1-102.

12 Seigfried, “John Dewey’s Pragmatist FeminisiRgading Deweyl97-201.

13 For example, the sort of multi-causal social tyebat Dewey develops freedom and Culture
which opposed vulgar Marxist accounts of historeterminacy, has many resonances with
Connolly’s work on contemporary forms of evangdlicagpitalism. See William E. Connolly,
Capitalism and Christianity, American St§leurham, NC and London: Duke University Press, 2008
4 Richard RortyConsequences of Pragmatism: Essays, 1972-8theapolis, MN: University of
Minnesota Press, 1982), 74-80.
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many ways a forerunner to Connolly's own engageméhtimmanent naturalism, as
both thinkers appreciate the importance of thedgickl and habitual in thought and
action. Dewey's ethics reconstructs the relatignbletween moral ideal and political
action, arguing that not only is the ideal pursiuredesponse to a particular situation
an “end in view” to resolve that specific situatidout that it is merely hypothetical,
requiring concrete action, which resolves the situmaat hand and sets the stage for
further reflection and reconstruction. Dewey's @thi democratic growth does not
aim toward some pre-given standard or to a statmalf democratic inclusion, but to
an ongoing process of greater democratisation. pdssibilities of a democratising
ethos, responsive to a politics of becoming, faronstructing human rights are

explored below?

In what follows, | make use of Connolly's ideand those developed in earlier
chapters, but do not set out to distil Connolly&sipon on human rights. Instead,
what | defend is a reconstructed idea of humantsighat alters the problematic
relationship between ethics and politics in conweral accounts, and by reworking
that nexus enable a rethinking of the politics winan rights. The final section of this
chapter offers a democratising ethic of human sgthich, if we reject the necessity
of the ideal of the national-state or a comprehensiosmopolitanism, makes it
possible to more fully appreciate the contingenoyultiplicity and ongoing
contestation of ethically authoritative forms ofipcal community and the content of

human rights as articulations of political legiticya
[I. Normalising Identities and Legitimising Commiigs
A central focus of Connolly's work has been to irdkhthe relationship between

democracy and political identity. This project claa divided into two related but
distinct lines of inquiry, the first, challenginge confluence of national identity and

!> David Owen has pointed to the tension between 6lonis Nietzschean influences, which encourage
agonistic forms of respect between self-creatidividuals, and his democratic commitments, which
are opposed to Nietzsche’s aristocratic view —rguimg that one can embrace a pluralist politics of
becoming while remaining committed to democratigaity Owen appeals to Dewey’s account of
democracy as a politics and ethics of growth, @laeding capacities on an egalitarian basis. See
David Owen, “Pluralism and the Pathos of DistarareHow to Relax with Style): Connolly, Agonistic
Respect and the Limits of Political Theor@fitish Journal of Politics and International Reians,
Volume 10, Number 2 (2008), 210-226.
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territory as essential to democratic governmend, the second, an attempt to rethink
democracy beyond territoriality without relying @nsingle-entry cosmopolitanism,
which he sees as dependent upon problematic nodibasiversal political identity.
In theEthos of Pluralizatiorhe claims that

The stronger the drive to the unified nation, thegrated community,
and/or the normal individual, the more powerful cr@es the drive to
convert differences into modes of otherness. Ardntiore implacable
the cultural drive to convert difference into othess the less feasible
it becomes to build majority assemblages of dentmcgovernance
that can actually govern a diverse populatidn.

By focusing on the source of this imperative fopravileged identity in the need to
legitimise political authority, Connolly revealsettground that is shared by most
contemporary political theorists. Liberals, comnmanans, cosmopolitans and
nationalists all posit a moral ideal of politicabramunity that justifies coercive
authority. Rather than continue the ‘ontopolititatiebate Connolly’s focus is upon
the reasons we desire and need such securitynadalrig so he avoids retreading old
ground and provides an important resource for thgnlabout human rights. Further
to the project at hand, his re-imagining of demogrand pluralism are important
additions to the political thought of both BerlindaDewey, who are critical of the
modern nation-state as an ideal political commurbiyt struggle to articulate how
else to think about new and expanded forms ofipalitcommunity, especially given
that their pluralist ethical theory makes singlérgrrosmopolitanism an unattractive

option.

Connolly identifies the source of the desoed privileged and normalised identity
in the ambiguity inherent to political authority.efRecting on the nature of
sovereignty he references the paradox of autharttgulated by Rousseau, in which
the will of the political community justifies paital authority, while at the same time
political authority is necessary to constitute fuditical community*® This paradox
creates the need for an external source of legiynfar the particular political

authority exercised over a given territory. Tracthg political process by which the

'8 Connolly,Ethos of Pluralizationxxi.
' Ibid., 1-4.
18 Connolly, “Tocqueville, Territory and Violence,224.
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authoritative political community is constituteds links the idea of territory to terror,
pointing to the violence and power deployed in tingathe nation-state, both in
disciplining populations and in eliminating tho$ett resist such disciplifé.Unable
to overcome the paradox Rousseau identifies owvtadathe necessary power and
violence at the root of political authority, Conlyolargues, conventional political
theory instead obscures these facts. The role pfialeged identity is to give
authority legitimacy, either through its concurreneith a national community or its
protection of a sanctified liberal individualityirthis move the moral ideal gives the
law to the polis while remaining incontestable, &y the politicaf® Political
authority is thereby rendered legitimate through ghivileged and moralised identity,
which requires that the contingency inherent inedde democratic societies must be
disciplined and democracy becomes a form of goverman which those that do not
fit or refuse to adopt the appropriate identity atébjected to various forms of

political control and delegitimised as politicat@rs >

The identity of the citizen — whether constegcas a rational individual exerting
control over the political world or an authentic miger of the political community
attuned to a distinctive way of life — is sustainmdits exclusioné? This means that
the law-abiding citizen, the responsible membersadiety, the father who knows
best, the "normal” individual is contrasted witle ttriminal, the welfare queen, the
deadbeat dad, all variety of "abnormalities.” Thasi processes of normalisation
and exclusion exert a discipline on both the irdepiurality of those who embrace,
or try to emulate, privileged identities (yet stgig to remain responsible, law-
abiding, normal) but it also makes those who failworse refuse, to embrace such
identities, subjects of public resentm&Connolly suggest that the need to affirm
and consolidate an authoritative political identitynverts difference into otherness,
which is then subject to harsh forms of disciplipanishment and violence, as an
expression of the resentment by those affirmingpttréleged identity against those
who expose its inherent contingency. We see sinyalitical frames emerge

internationally, most egregiously in the represeois of “failed” African polities in

9bid., 24-29. For the direct etymological linkagge, ConnollyEthos of Pluralizationxxii.
20 Connolly,Ethos of Pluralization21.

21 Connolly, Identity\Difference 65-66.

22 Connolly,Ethos of Pluralization21-22.

23 Connolly, Identity\Difference 27-29.
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which the powerless victim is terrorised by theagges politician, in need of rescue by
Western saviour&' This is more than the resentment generated bygimgrsocial
conditions, which increase insecurity, or the logsocial privilege, experienced by
those affirming authoritative identities as a résfl social movements to increase
inclusion — which Connolly documents effectivelyhis analysis of the resentment
and disaffection of white, straight, working-clasen in America in the wake of
movements for women'’s liberation, racial equalindajay rights> It is a wider and
more general anxiety generated by the necessityadtmnoritative identity as such,
given the vital role it plays in legitimising autfity.?® Connolly argues that our
experience exceeds all attempts to impose a singuléinal identity and it is the
confinement of this rich and overflowing experienake‘life as a protean set of
energies and possibilities exceeding the termspfidentity or cultural horizon into
which it is set’ that generates resentment agdhestworld, a world that refuses to
accommodate fully, and certainly, the identities w#irm.>’ As experience is
curtailed, as desire is sacrificed to the discgloi authoritative identity without final
affirmation, people suffer the weight of their iteeavithout receiving the relief from

uncertainty that was promised.

It is with this rich account of experience amgoliticised reading of identity in
mind that Connolly opposes conventional pluralidte. argues against a pluralism
that 'celebrates diversity within settled contextsonflict and collective action’, in
which 'diversity is valued because putative grouoidsnity (in a deity, a rationality,
or a nationality) seem too porous and contestablsustain a cultural consenss.’
This conventional pluralism, still very much aliwe political theory, continues to
desire unity, seeing the condition of pluralism the loss of a pre-modern
enchantment or attunement with the wétdrhe "reality" of a modern experience
that no longer sustains the ideal of an ordereddyor which humanity finds a secure
place, pushes the conventional pluralist to resigrself to a condition of acceptable

4 For a brief but egregious example of this, sefrelefGettleman, “Africa’s Forever Wars: Why the
continent’s conflicts never endiforeign Policy March/April 2010. Also, see Makau Mutua,
“Savages, Victims, and Saviors: The Metaphor of ldnrRights,” 201-245.

% William E. Connolly, “Appearance and Reality inlfios,” Political Theory Volume 7, Number 4
(November 1979), 445-468; also William E. Connofapitalism and Christianity, American Style
%6 Connolly, Identity\Difference115-116.

2" Connolly,Ethos of Pluralization28.

%8 |bid., xiii.

#bid., 19.
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diversity that requires artificial grounds, whiclanoiot accept a world of deep

pluralism.

This conventional political pluralism is wh@bnnolly calls arboreal pluralism, it
‘appreciate[s] the diversity as limbs branching fmum a common trunk, fed by a
taproot. The trunks might be Christianity or Kantienorality or the history of a
unified nation or secular reasdf.'What Connolly opposes in his call for
pluralisation, rather than pluralism, is the waywhich the quest for certainty, for
authoritative identities and ideals, is replayethie constant search for more plausible
foundations rather than facing uncertainty. 'Samaation of overlapping consensus,
ontological minimalism, nonfoundationalism and temacy of epistemology' all
focus on how to re-establish certainty, rather th#@end to protean experience, while
also serving the political function of limiting c@station and privileging existing
identities and political form&. In his analysis of the desire for certainty and th
political function of authoritative identity, Conliyp issues a challenge to rethink
democratic politics in terms that respect the degtpluralism in our experience and
the uncertain forces of change that are restraimedonventional pluralism. This
change in focus, from pluralism to pluralisatioeads to an embrace of a politics of

becoming, rather than a defence of a politics aide

Connolly focuses on the politics of becomirghbto upset the assumption that
national identity and territoriality are essential democracy, and to justify a new
public ethos - which will be addressed in the reedtion. By focusing on the way in
which authoritative identity is unsettled by expeces that exceed its limits, and
calling on us to embrace these differences rathan tirying to discipline them,
Connolly challenges conventional notions of natiatenocracy by suggesting that a
single underlying consensus is not necessary toodetic politics. In fact, it is the
plurality of identities, final faiths, values angperiences that provides the substance
of democratic contestation and affirming plurali@atreorients democracy as a form
of politics; in doing this Connolly replace the areal image with a rhizomatic one
that supports agonistic democracy and networksongensus based on plural forms
of identity. ‘A rhizomatic pluralism would generatich an ethos from multiple

%0 bid., 93.
%1 bid., 8.
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sources rather than from a single, exclusionaryotatp In rhizomatic pluralism the
possibilities of collaboration around a particuissue increase as each constituency
enhances the experience of contingency and soomglications in its own
formation.®* This account of pluralism generates a call forréstic democracy as it
expands the sites of political collaboration andtestation, while accepting that final
and authoritative resolutions are impossible. TBuggests that plural assemblages —
networks of different social identities, final fast and diverse individuals
collaborating and contesting over a multiplicity mdlitical questions — rather than
privileged national identities be taken to as a@éguo democratic politics. Rather
than confining the identities and issues includedmodern democracy, agonistic
democracy pushes us to embrace the contestabilitiyeovery identities and social
institutions upon which the modern state dependsekample, as economic, cultural
and political bonds exceed the territorial natitetes democratic assemblages that
include citizens and non-citizens will make claiopon existing authorities and seek

to build new political institutions.

This alters the terms of sovereign power, ox@ér residing with the democratic
nation, instead expressed not only in the consessaad agreements that form in
society (politics of being), but also as movemeéhtt contest the accepted order and

express new forms of identity that challenge cotiean(politics of becoming).

Sovereign ighat which decides an exception exists and how to @eitid
with the that composed of a plurality of forces circulating thgh and
under the positional sovereignty of the officiabitnating body. Such a
result may discourage those who seek a tight eapitam of the
economic and political causes of legal action (tealists), a closed
model of legal process (the idealists), or a tigioidel of legal paradox
(the paradoxicalists). But it illuminates the compty of sovereignty. It
has another advantage, too: it points to strateggues and sites to
address for those who seek to introduce a robusalgm into the ethos
of sovereignty’®

This affirmation of democratic sovereignty, Congadirgues, is especially important
today as the diversity within societies increases @oss-border flows undermine the

territorially bounded state - failing to embracéstdeeper and wider pluralism tends

%2 Ipid., 94.
%3 Connolly,Pluralism, 145.
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toward the assertion of fundamental identities aathoritarian politics that seek to
consolidate political power in the name of priviéelgdentities that are under threat by
the forces of chang®.This importantly includes secular faiths and iitég based on
rational consensus. Yet, this line of argument doeg lead Connolly to

unambiguously affirm a comprehensive cosmopoliiaior of global order.

As Connolly's critique of democratic natiosati obviously points toward some
expanded notion of political community beyond tloeifoded territorial state, it seems
that articulating a cosmopolitan vision would be tiatural next step. And, in many
ways, Connolly's appeal to the increasing speed dedsity of cross-border
interactions, transnational flows and the distynaglobal late-modern experience
coincides with the analysis of many cosmopolitainkiars>® Yet there is a crucial
difference. Most cosmopolitans display a desirerfaral principle to legislate and
constrain this uncertain and new global world, velasrConnolly sees this ambiguous
contemporary condition as opening up new possaslifor democratic politics and
richer forms of identity. ‘The contemporary worttien, where time moves faster and
multicultural intersections have multiplied, fornas condition of possibility for
emergence of a more generous pluralidhBecause his central project eschews the
quest for certainty his approach to cosmopolitanismto expand his project of
pluralisation and therefore focuses on how besunderstand and react to the
distinctive challenges of the contemporary worldn@olly’s work therefore depends
not only on a descriptive account of our contemporeondition as generating
profound uncertainty, but also on an affirmationsoth a condition. He embraces
possibilities our contemporary condition preserstsaushake off unitarian impulses of
certainty and singularity in response to the protegture of experience. This displays
deep affinities with both Berlin and Dewey; not yuloes it reflect a deep pluralism
that infuses our experience of the world, but itebeates the liberation of
contingency, the breaking of the chains of absaletéainty.

Mirroring the critique of the principal mortedeories that support human rights in

chapter 1, Connolly reacts against the conceptfomarality as a law that imposes

% Connolly,Ethos of Pluralization137.
% william E. Connolly, “Speed, Concentric Culturasd Cosmopolitanism,” 596-598.
% Connolly, The Ethos of Pluralizatiqr99.
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itself upon the world, as this moral law dependseast in the Kantian tradition, upon
an unjustifiable apodictic certainty — not only tthmoral principle should take the
form of a universal law binding upon everyone, biso that this universal law will

find expression acceptable to everyone. Essentiadtyat this Kantian move does is
appeal to a complex and contestable view of thddywarithout justification, which

privileges the identity of the Kantian moral ageniis move is subject to the same
critiques outlined above, regarding the assertiwh defence of an authoritative form
of political identity, but it also goes further laese the terms of the identity are

universal, not national, and the politics in quastare global.

Today the specific terms of that cosmopolitanisnvehaot only
become even more contestable, they carry with teEments of a
dogmatic Western imperialism still in need of restoaction. One key,
in my judgment, is to relinquish the demand thatedsonable people
in all cultures must actually or implicitly recogei the logic of
morality in the same way Kant did. Or even as neotians do. Once
this pivot of Kantian morality is treated as a @stable act of faith, it
becomes possible to engage a late-modern worlghedédsand dense
interdependencies in which cosmopolitanism involhesdifficult task
of coming to terms receptively and reciprocally hwithultiple and
contending universaf¥.

As with his rejection of an authoritative idently community as the lynchpin for a
domestic politics, Connolly looks for a cosmopalitan with plural and contestable
universals, expressed in a more modest way andetkefhy multiple lines of identity
and ethical source.So, in contrast to liberal forms of cosmopolitamjsur global

condition should not (cannot) be ordered on theshafssingle authoritative form of

moral identity.

In the same article, Connolly goes on to abersicosmopolitan thinkers less
concerned with articulating a founding moral lawrfing to Martha Nussbaum's
work, Connolly highlights what cosmopolitans takelte at stake in articulating a

universal morality. As is often the case, the akli¢ive to a universal morality is 'some

37 Connolly, “Speed, Concentric Cultures, and Cosriasm,” 602

% In this regard Connolly’s cosmopolitan impulses similar to those of Kwame Anthony Appiah,
who focuses both on our contemporary conditiontaed-eality of plural identities to argue for
cosmopolitan as an orientation — though Connoltiiirik, offers a more fundamental challenge to
conventional ethical and political theory. See Kweafmthony AppiahCosmopolitanism: Ethics in a
World of StrangergLondon: Penguin Books, 2006).
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form of relativism, subjectivism, provincialism amoral narcissisni® So, even if the
Kantian moral law is rejected as a foundation fog hecessary universal morality
there remains a need for consensus, a more priaatiddess ambitious certainty. The
various iterations of this attempt at consensu lmen examined in chapters 1 and
2, but the key point here is the way Connolly qugs this project. As he considers
Nussbaum's attempt to offer a vague but thick usaleaccount of moral identity, he
exposes how she constructs her project around deessity of moving beyond
nationalist moralities and avoiding the dangersnofal uncertainty. What Connolly
objects to is that there is 'too little appreciatio this account of how much each
formulation of the universal itself is apt be shéy@nd conditioned by the specific
metaphysically inflected experiences from whichisitcrafted®® This is a problem
because, first, her account of universal humanlulpes closes down contestation of
those universals, rather than enabling it, andors®cNussbaum's insistence upon a
single-entry universalism that already knows wihat tegulative universal ideal must
be (or that there must be one such ideal) as aifumof its role in constraining
pluralism through the imposition of rational ordexther than enabling pluralisation.

Again, Connolly contrasts a rhizomatic imageat more conventional way of
imagining political cultures. Nussbaum imaginesneopolitanism through an image
of concentric circles linking a singular subjectlégal and universal spheres. While
Connolly has sympathy with the insight of this cemicic ideal, so far as we do have
a moral identity that is defined by nearer relasiups of family and community, and
more distant relations to nations and humanity, twigawants to point to is the way
that each level of identification could also be lgped through a rhizomatic image
that sees contestation, plurality and remaindersaich identity. Because Nussbaum
accepts the concentric image of culture, her owivemsalism must be 'above the
reach of metaphysical contestation' if it is fulfils 'regulative functiorf In
opposition to this he argues for a double-entrywersialism that is based on the
contestability and multiplicity of universals, whiarises as a consequence of the
pluralism and uncertainty that defines our expedenf the world at a deep level.

Given this critique of both nationalist and cosmidpa democracy, two central

% bid., 604.
40 bid., 606.
“1bid., 608.
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questions emerge for Connolly and for my own priojegst, what forms of political

community and identity are possible and desirableur contemporary condition of
pluralism? And, second, what virtues does a plsirali ethics of contingency
suggest? It is to these questions that | turn now.

[ll. Ambiguous Humanity and Democracy as a PluiatisEthos

Beginning from pluralist premises and a rejectidrthe@ quest for certainty changes
the imperative of political community. To begin kitConnolly suggests that the
neither a homogeneous identity nor an insular @& political culture is necessary

for democracy, whether national or cosmopolitafoous.

Network pluralism sustains a thick political cukurbut this is a
thickness in which the centre develops into mudtidines of
connection, across numerous dimensions of differeridetwork
pluralism is irreducible to national pluralism, &we (fragmented)
pluralism, or procedural images of secular publiture. It takes the
shape of multiple lines of connection across d#fifiee such as
ethnicity, religion, language, gender practice aexuality. These lines
of flow slice through the centre as diverse coustities connect to
one another, pulling it from concentric pluralisoward a network
pattern of multidimensional connectioffs.

Connolly is describing both a feature of contempprateraction and a new ideal of
deterritorialised community. The same networks adéntity that exceed national
identity cross over territorial borders and providems of identification sufficient for

political action. What this suggests is that we @@ist) be content with temporary
and contingent assemblages that form around pkaticssues and movements; we
should accept that this form of political organisatis sufficient. Connolly does not
suggest that we can do away with the state, at leatsin the near term nor by a
conscious act of will, but that by embracing theral foundations that motivate
ethical commitment and respecting the contingentyfosmations of political

identification we can reduce the harmful impactsiationalist political identification

and begin to develop a cosmopolitan orientatiorethasn multiple universals and

shifting political assemblages.

“2william E. Connolly, “Cross-State Citizen Networlés Response to DallmayrMillennium:
Journal of International Studie¥olume 30, Number 2 (2001), 352.

179



A network pluralism, as described by Connolppuld neither contain democratic
politics to the nation-state nor transpose it gdadal cosmopolitanism authoritatively
governing the world — importantly, it also rejects progressive vision of
transformation from one form of order to the otHarplace of these political visions,
Connolly suggests that plural identities crossestairders without generating a single
universalism; instead they result in a multitudaioiversalism and transnationalisms.
Further, the institutionalisation of these idewtafions is partial, shifting and
ambiguous — both as a description and an ideal cause the sources of these
emergent communities are themselves contingent. leWVtie nation-state is
undermined by the break-up of national identity ahd increasing influence of
external political forces, whether the demands giabal capitalist class or global
social movements supporting human rights, Conmollggsponse is not to re-
institutionalise or re-found authorif§. The growth of institutions of global
governance extends the points of positional sogetgj while post-territorial forms
of political identity alter the terrain of effecéwsovereignty. This alters the paradox of
democracy, renders it more complex, plural andinganht, and Connolly’s project is
to both understand this new condition and to erageirmore effective democratic
politics, ‘It speaks to those who appreciate theigmities circulating through state
sovereignty, discern the global dimension of sageity, and seek levers of citizen
action at each node through which the complexitysmfereignty circulated?® His
sense that democratic and inclusive forces arealissed to and effective in acting in
our contemporary context is expressed in his disignaf what he calls the negative
global capitalist antagonism machine, which imptiest oligarchic and exclusionary
forces have been more successful in exploitingiereasingly plural, unstable and
post-territorial political world through appealsresentment, fear and confl@The
pluralist response to this must be different inet@md sensibility, leading Connolly to
search for a pluralising global resonance machnspired by care for protean and

fragile existencé&®

3 Connolly, Identity\Difference 204-205.

44 Connolly,Pluralism 160.

“>Wwilliam E. Connolly, “The Evangelical-CapitaliseBonance MachinePolitical Theory Volume
33, Number 6 (December 2005), 869-886.

“® This seems to be the central concern of his fortting work: William E. ConnollyA World of
Becoming(Durham, NC: Duke University Press, 2010). Forevigw of aspects of this work see,
William E. Connolly, “Capital Flows, Sovereign Ptaes and Global Resonance Machines,”
Innovating Global Security Lecture Seri&gatson Institute, Brown University (19 Februaf0g),
http://www.watsoninstitute.org/events detail.cfm2i@87 (accessed 1 December 2010).

180



The affirmation of pluralism, Connolly arguesan be encouraged by the
uncertainty of our contemporary condition, as imliials and communities are drawn

together across borders.

As the historical drive to secure a single regutatidea of global
engagement is shaken by a world spinning faster tieetofore, a
small window of opportunity opens to negotiate &ifpee matrix of

interacting cosmopolitanisms. The effort depend®numumerous
parties relinquishing the provincial demand th&b#iers subscribe to
faith in the transcendental, universal, immanealibérative, revealed
or rational source they themselves conféss.

This is a juncture where Connolly and Dewey carptmeluctively brought together,
as Connolly's cosmopolitan ideal is essentiallyagionist. This implies that forms of
cross-border identification and action will be gfiecto particular situations and
problems, and the potential for the creation of enlasting political community is
generated through the successful resolution of ethsguations. Speaking of

reconstructed community beyond the territorialestBtewey said,

if it be reestablished, it will manifest a fullnessriety and freedom of
possession and enjoyment of meanings and goodsownkrn the
contiguous associations of the past. For it willdlige and flexible as
well as stable, responsive to the complex and wortte scene in which
it is enmeshed. While local, it will not be isoldtédts larger relationships
will provide an exhaustible and flowing fund of m&ags upon which to
draw, with assurance that its drafts will be hodoreerritorial states and
political boundaries will persist; but they will hde barriers which
impoverish experience by cutting man off from leidws; they will not
be hard and fast divisions whereby external sejparaét converted into
inner jealousy, fear, suspicion and hostility. Ceitpon will continue,
but it will be less rivalry for acquisition of matal goods, and more an
emulation of local groups to enrich direct expecemwith appreciatively
enjoyed intellectual and artistic weafth.

Connolly adds a more contemporary sense of how diigmtionist political ethics
might begin to generate global forms of politicalmomunity, which Dewey was

pessimistic about, despite his appeal to work tdwauch a community. By

47 Connolly, “Speed, Concentric Cultures, and Cosrigpusm,” 614.

“8 Dewey, The Public and its Problem&16-217. For a similar argument, though madeastightly
different reading of Dewey see, Daniel Bray, “PragjmCosmopolitanism: A Deweyan Approach to
Democracy beyond the Nation-Statklillennium: Journal of International Studig¥olume 37,
Number 3 (2009). 683-719.
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suggesting that solidarity can be formed acroserdes foundations and that these
networks of identification can build into assemldaghat can pursue general ends
without demanding conformity within identities onds, Connolly offers a more
realistic pluralising and resonating assemblaggerathan Dewey’s more parochial
great community, which retained elements of a bedndonception of democratic

community*®

The primary conclusion | want to draw fromstlengagement with Connolly's
thought is to rethink the political and moral id&oation that defines human rights.
What his work highlights is that the terms of atiditly human identity are not
sufficiently interrogated, despite the way in whiahcommon human identity is
deployed as if it were unproblematftin chapter 2, | argued that the moral ideals we
hold define the political shape that human rightset and a key part of these moral
ideals is the importance of human identity. Manykbrs assert the significance of
human identity, as if it is simple and unproblematAnd while the logical
universality of "human" as a descriptive categayrelatively unproblematic, the
humanity that is affirmed in discussion of humaghts goes beyond this formal
question. Should human beings be freed from thewipcial contexts and allowed to
fulfil their moral autonomy? Should the authoriatimoral community be protected
by human rights? These central questions of theahunghts debate all employ a

notion of human identity that is static and essdisti

Connolly highlights how identity is generateddd maintained by privileging
particular aspects of experience and naturaligiegit This is extremely important for
human rights as the formal universality of the gatg means that the experience

from which a human identity is forged will be cadictory, contingent and changing.

“9 |gnas Skrupskelis provides an analysis of sonta@fensions in Dewey’s cosmopolitan impulses.
While | would contest many elements of his readih®ewey’s thought, Skrupskelis does highlight
important tensions. See Ignas K. Skrupskelis, “S@mwersights in Dewey’s Cosmopolitanism,”
Transactions of the Charles Peirce Soci&tglume 45, Number 3 (2009), 308-347.

% Jack Donnelly is prime example of this, as he lextaman rights as those rights we have as human
beings while focusing insufficiently on how the &ef 'humanity' is formed, how it functions in
particular moral frameworks and what are the litiotgs, or remainders, generated by this
universalised identity. Even as he acknowledgeshthaan rights depend upon a contentious account
of human nature, this contention is defused by algpgto common threats and an existing consensus
on human rights norms — a move from metaphysice¢uainty to practical consensus that eliminates
the need to focus on the ambiguities of “humanidty’a political identity. See Jack Donnelliniversal
Human Rights in Theory and Practjc-21.
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Given the desire for certainty expressed in cornigaat moral theory, it is no surprise
that defining an authoritative human identity igrses vital to preserving a universal
morality; the "reality” of humanity is rife with wertainty and ambiguity. A
reconstruction of human rights that begins fromeanbrace of deep pluralism and
seeks to support ongoing pluralisation must gugalrest the powerful assimilative
drive built into any attempt to define humanityaadeterminate identity. This danger,
however, also contains a possibility, which poitdsthe second contribution that
Connolly makes to the question of human identity.

In keeping human identity open and contestedcanstruction of human rights
committed to pluralism presents unique opportusitae political action. Contesting a
particular privileged identity requires some altgive, and the ambiguous category of
humanity is important and attractive because itblsa claims based on one's
humanity, not one's historical and institutionadissommunity membership, gender
identity, ethnicity, etc. — the human identity, @atially, preserves a space for new
claims because of its formal emptiness. The idehuofan identity can support the
sorts of plural networks and diverse assemblagaes fharticipate in cross-border
movements, which Connolly sees as important cosnter statist politics, if we
explicitly conceive of humanity as a pluralisingh@ than essentialising concept.
Yet, there is an important blind spot in Connolly'srk that raises a challenge to the

account of human identity offered here.

Given Connolly's rejection of the desirabiltgd need for a universal consensus to
enable either cosmopolitan identities or cross-bomblitics, how is understanding
between plural universalisms possible? This problemfurther highlighted by
Connolly's explicit rejection of convergence aggulative ideal. Responding to Fred

Dallmayr, he says,

as he presents and appreciates it, the 'fusiordns' postulated by
Gadamer does not signify the assimilation of othersis’, but it does
signify the growing 'convergence of our and th&rspectives through
a process of reciprocal learning'. Convergencéaskey word. From
my perspective, convergence is only one ideal tsymiamong others.
A political culture of multidimensional diversityilvalso be one in

which the quest for convergence gives ground to phesuit of

multiple connections of respect across persistifigrénces, issuing in
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what might be called a political culture of pos#tizonnections through
relations of agonistic respett.

But the further question, raised by this appealagwnistic respect rather than
convergence, is how that respect is generated -dwowe accept differences that we
disagree with, without turning that difference irdtherness? | agree with Connolly
that the idea of convergence is problematic, bohagic respect requires some form

of common understanding, nonetheless.

Berlin's account of human universals becomg®oirtant here. As | have argued,
his idea for universal concepts and categoriesrttae human experience something
that can be shared can be read in a way that iamempirical account of a singular
natural nature but rather is closer to an histbacaount of the contingent and plural
categories of understanding necessary for divergpergence to be made
communicable. The concepts and categories throdmhwve understand the idea of
humanity are necessary even for a pluralist commemf human identity, but with
important qualifications. These categories are eonghiin two ways: first, they
represent the historical ways in which humanity baen defined and understood -
meaning we can look to cultural history to know wtteese have been taken to be,
and second, they are open to change - both expaastreduction. Connolly, in fact,
reflects this view in earlier work, stating thatitiout something like our basic ideas
about persons and responsibility’ our social retathips could find no groundinig.
Yet, his later moves into deconstruction and gesgehl methods seem to undermine
the idea of such basic conceptdVhat | want to suggest is that to have the plural
universalisms that Connolly defends and to see humantity in the way | have
outlined above, we do depend upon projected uraV@ancepts and categories that
define what is human. This, however, means thatnwst be aware of how we
understand these categories, giving even more wéigkconnolly's insistence that
genealogy is a necessary method for thinking thHmoathical ideals. And, most
importantly for supporting agonistic respect, wewdd be aware that the necessity of

these universals does not exempt them from conit@st&o, while understanding the

*1 Connolly, “Cross-State Citizen Networks: A Respots Dallmayr,” 351.

*2\illiam E. Connolly,The Terms of Political Discour§®xford: Martin Robertson, 1983), 197.
%3 Morton Schoolman, “A Pluralist Mind: Agonistic Resct and the Problem of Violence Toward
Difference,”The New Pluralism: William Connolly and the Contemgpy Global Condition 37.
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values, faiths and experience that diverse peogbeess and affirm — to understand
them as valuable forms of difference, not irratlomaimmoral otherness — requires
basic concepts that define the meaning of humathigse concepts are plural and
contestable themselves.

A central critique | have pressed against@mmiorary human rights theorising has
been that the moral theory employed is inadequaath generally and within the
global context of human rights. In the previous talmapters | have developed a
pluralist and situationist ethical framework, whittus far is substantively undefined.
This lack of explicit content is a consequencehef ¢thange in ethical thinking | have
argued for — not only are the values employed iiitipal ethics plural, they are also
dependent upon the situation in which ethical diteas occur. This approach does not
attempt to justify foundational commitment in somement of apodictic certainty
and in this it differs from the various moral apgeches based on a law-like founding
principles. In this approach to ethics a good dad#ajjround is already shared with
Connolly's work, and in what follows his thoughtlivde used to begin filling out a
distinct human rights ethos, which suggests virtaed orientations with which to

approach particular problems rather than imperatared rules.

In his critique of contemporary normative pioll theory Connolly brings to light
the important but neglected question of the ontckdgperspective assumed in such
work.>* He does this in part because it reveals the gretwaded by thinkers usually
seen as diametrically opposed, but also to reveawtay in which deep pluralism
involves its own ontological perspective, its owanse of the nature of the world.
What he reveals about contemporary political thasrthat they share a modernist
ontology in which human beings find themselvesaegjed from a world that does not
accommodate their desir&sln response, contemporary thinkers seek to reeéat
certainty they assume was present for past beleiverational Enlightenment, the
Christian God or a divine natural order — they rafie this work in various ways,
trying to synthetically generate the certainty th@yject into the past. The most

important thing that this line of analysis leads fir Connolly, is the will to limit

** Connolly,Ethos of Pluralization17.
%5 William E. Connolly, “A critique of pure politics Philosophy and Social Criticisnvolume 23,
Number 5 (1997), 1-26.
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pluralism inherent in these onto-political constiors. While the world today may
seem plural, contingent and deeply uncertain, theseious onto-political
constructions reclaim certainty through a chasteranalism, in which human
beings exert moral control over the uncertain wodd through a modest faith in
attunement to higher and more certain forms of @&mMccording to Connolly, this
insistence on certainty gives rise to the host#action such thinkers have to
postmodern traditions of deconstruction and gemgalevhich undermine the very
possibility (and desirability) of this quest for r@nty>’ It is this desire for
redemption of the present that limits what pluralisan mean within this essentially

monist approach to morality.

In defending the reality of pluralism ConnoBpares considerable ground with
Berlin, as both thinkers argue that there are unaegnts within the Western
philosophical tradition that embrace rather thaghtfi against the plurality and
uncertainty inherent in the world. Drawing upon Ndih James, among others,
Connolly argues that the world is imperfect, filledth litter and ambiguity, that
nature is not a Newtonian clock driven by deterr@rarces, instead its more organic
and defined by both probabilities and unpredictaiilange, and that even time is
plural, defined by various experiences of duratwhich form variable flows defined
by different intensities and speefisThis account of deep pluralism has been
explored in relation to Berlin's pluralism, and tiagnosis of the quest for certainty
that haunts normative political theory shares obsicesonance with Dewey's work —
but the most important idea to draw out of Connslopnsideration of onto-politics is
how it reveals the way one's orientation to thelevaffects the ethos one affirms. The
pluralism defended by Connolly and throughout tinigk can only reflect a particular
way of experiencing the world — in this respectréhis no final argument for the
reality of a plural and contingent world, it is anentation, an affirmation, even a
faith, but Connolly's analysis importantly revedlsat this is also true of those

perspectives that seek certainty, and a virtue lofafism is that it pushes us to

° Connolly, Ethosof Pluralization, 18-21.
>’ Ibid., 25-26.
%8 Connolly,Pluralism 68-92 and 97-130.

186



recognise our commitments as a contestable, emthodemsoned and habituated

orientation to existenc¥.

This last point leads to an important distimetthat Connolly makes i&thos of
Pluralization between pluralism and pluralisation (which serassa background to
his democratic ethos), as he wants to resist anuatof pluralism tied too tightly to
present conditions, pluralism as a politics of bem insufficient, and that is why he

argues for pluralisation as a politics of becoming.

A pluralizing democracy is the site of tension ortg-valence between
politics as general action to sustain the econommd cultural

conditions of existing plurality and the dissonapblitics of

pluralization. When this constitutive tension is intained, a
democratic culture thrives. Better, a democratioetis one in which
this productive tension is always coming into beitigough the
energization of that side of the equation that imast recently fallen
into neglect?

What this entails is that the plural and diversenidies that define any present
configuration, even where difference is not coreeihto otherness, pluralism should
not be naturalised, nor should further pluralisatie inhibited. Not only does this
focus work against the latent conservatism Connalentifies in more limited
accounts of pluralism, but it also sets the stagehis more expansive public ethos —
which is a democratic ethos that looks to expamtugion into democratic processes
by not only opening up political identity but albg layering democratic virtues and

practices over and across the nation-state aviéeged political space.

Democracy can allow for this ongoing contestato be worked out in a way that
pluralises political culture, but this requiresttleaen when consensus is reached or
when one side of a democratic contest prevailsvilegpay attention to what is lost, to
the remainders. This language of remainders cormes Honig, but the general point
is highlighted in Connolly's democratic ethos, whecknowledges that to affirm a
value, faith or political position, even when negtidd democratically, entails a loss

that can lead to resentment and violence, espgdfaihe political culture does not

> |pid., 20-36.
%0 Connolly,Ethos of Pluralization97.
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acknowledge this loss or tries to prevent futurgegstiations of dominant identities
and political structures. This entails abandonihg prevailing separation between
ethics and politics, present in much contemporhigking about human rights, and
also rethinking the determinate force that ethscassumed to exert upon politics. Any
decision reached, even if done in an ethically eplary way, imposes norms and
standards upon us that some of us may reject enteshether that occurs sub-

consciously or consciously. Connolly says,

The virtues commended here do not take the poltitsof ethics, nor
do they rise above politics. Rather, they lend #@ical dimension to
the experience of identity, the practice of fattite promotions of self-
interest, and the engagements of politics. Thewlsge a world in

which people draw upon different final sources tfiGal sustenance
and bring those sources with them into polifics.

Connolly's pluralising democratic ethos confronsswith the unavoidability of the
use of power in ethics, with the political toolsampulsion, authority and force, but
these take on different characteristics in a pistrablitics.

Agonistic democracy, where each of these termsigesva necessary
qualification to the other, furnishes the best todi medium through

which to incorporate strife into interdependence aare into strife.

This virtue provides a powerful argument on belwltiemocracy. It

also provides considerations pertinent to the shafpéhe ideal of

democracy assumes in the late-modern®age.

Connolly gives us no refuge from this reality, rnfopias of ideal theory, but instead
responds by seeking to cultivate a democratic béigi that is fundamentally
concerned with the shape that our political etlaged through our enactment of it, at

both the macro- and micro-political levels.

Throughout his recent works Connolly has dewetl two virtues he thinks are
central to a pluralising democratic ethos, these agonistic respect and critical
responsiveness. He defines them as ‘civic virtuest tequire both internal

constituency cultivation and public negotiati&hThis description, of civic virtues,

¢ Connolly,Pluralism 122
%2 Connolly, dentity\Difference 193.
%3 Connolly,Pluralism 126.
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highlights the bicameral orientation that Connaodigdorses, which calls on us to
acknowledge and develop our own pluralist orieotetj and to recognise this
dynamic in our social and political interaction$ieEe public virtues apply first and
foremost to our interactions with others, with drénce, and for this reason are not
commands that go to the core of an authoritatikecat identity, and can be shared by
those confessing different existential faithg-hese virtues, however, are also more
than public virtues, as they require attending e tmicro-politics of ethical
experience, to practice these virtues requiresopatgeflection, adjustment of one's
desires and visceral reactions, it requires usetmmstruct our habits and social
customs Yet, this bicameral orientation does not requivat teveryone confess the
same pluralist faith that Connolly expounds, itt@asl aspires to be a public

democratic ethos for a time of increasing pluraiisa

The first virtue, agonistic respect concerte trelationships between what
Connolly calls 'interdependent partisatisgr those that share a political space but
support different values and orientations. The ti@iahip entailed is importantly
different from the one implied by liberal toleratiowhere the parties are defined as
majority and minority groupings, in which the minyg's difference is tolerated by the
power-holding majority. The terms of agonistic resprequire that neither partisan is
intent on placing her own position beyond contéstatThis far more reciprocal
relationship requires trust and a less formal actai equality than tolerance —
partisans are not just formally equal, as the &espetween them is deep precisely to
the extent that each can respect the other in doaws respect from a source
unfamiliar to it," which requires partisans to ackitedge that those they disagree
with may be as rational, honest, committed and-wédintioned in their expression as
they are themselvé4. This orientation, to seek respectful terms of dngo
contestation, not only reconfigures the politicthos that informs contemporary
plural formations, but it also provides a genenarmation for how one encounters
new sources of pluralisation in cultural life. Yatquestion lingers, which Connolly

puts to himself, asking, 'how could such a conoeche forged, without falling into

® |pbid., 33.
% |bid.

8 |pid., 123.
7 bid.
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disconnected individualism, devolving into substamtcommonality, or dissolving

entirely into a set of common proceduré&?’

This returns us, once again, to the questfdmow understanding is possible in a
plural world. Connolly acknowledges that establshenderstandings of obligation
and right may go some way to providing the ternmeugh which agonistic respect is
expressed’ Yet, it is in those times when common understagsiprove insufficient
in the face of new conditions that agonistic respemost necessary. Connolly begins
by suggesting that the doubts and uncertainties gl all sides can generate a
generous and reciprocal spirit that makes it péesgip sustain agonistic respect. As
we are able to see the fragility of our own positithe alternative values endorsed by
others, hopefully, becomes more understandablee-idba is that sharing and
acknowledging the uncertainty of our own commitrsemiakes it possible to respect
and negotiate terms of coexistence with people did different views. This require
that we make positive use of the pain that is geedr by agonism; rather than
responding to difference with resentment or viokenwe respond with modesty
regarding our own convictions and generosity inarathnding those of others. This
is convincing to a point, but | do want to furtftevelop the idea of agonistic respect

on two points.

Above, | considered how Connolly's accouniphiral cosmopolitanism requires
some account of universal terms of understandiagjqularly in the case of human
identity. The difficulty in achieving understandingturns when we consider agonistic
respect, because it is unclear what, if any, litiite are to achieving understanding
between partisans that defend incommensurable pasgjbly, hostile faiths. This is
particularly important if agonistic respect regsirsome form of equality between
partisans, and seeks to avoid the subsumptionffd@reince under the terms of the
more powerful party. As was argued above, someuataaf universal concepts and
categories is necessary to enable understandirggpiidblem, however, is deeper, as
the possibility of understanding does not speakdatestation between parties who
remain hostile and refuse to pursue understandimgaises the question of what the
limits of agonistic respect are. Responding to thistacle requires bringing out a

% bid., 124.
% bid., 41-42.
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strand of Connolly's work more fully: he focuses tire situational nature of
contestation, as the negotiation of agonistic reilspecurs in response to specific
situations and is motivated by specific values gadls, but | want to suggest more
needs to be made of the situationist perspectivié @®vides additional support in
responding to the question of how understanding banencouraged between

partisans that may seem irreconcilable.

Here Dewey's situationist ethic provides aulssddition to the virtue of agonistic
respect, as the appeal to contingent universalsessacy when common
understandings fail is put into an experimental egfliéctive context. For example, if
sustaining agonistic respect depends upon an uaddmsg that cannot be generated
from a common culture — between secularist andjicels groups that hold their
beliefs deeply and have little or no common expexee for example — then it may be
necessary to appeal to universal concepts or caésgbat each group holds. Finding
a comprehensive understanding or convergence betthese opposed views would
be extremely difficult, as entire world views wolddem to be at stake. However, a
situationist focus would seek convergence in refatd specific issues, in the current
example, perhaps designing school curriculums deal with questions of religion
and science, in which case the chances of conveegamd respect are greater despite
incommensurable universals. For example, the mlgjiperson might appeal to the
evolutionary universality of religious faith, togiify the inclusion of religious studies
to the secularist, despite the unacceptabilityuchgustifications to his own faith. The
secularist, in contrast, could appeal to the didammand that we should pursue an
understanding of God's world, even as she founth sagic unpersuasive. In each
case generating sufficient common ground to supggohistic respect is possible in
concrete situations, rather than between opposeddwiews as such. Finding
workable solutions in this way requires deeper gegeent than conventional liberal
toleration. Connolly hints at such a situationigtp@ach, but connecting these
impulses to Dewey's ethics adds important practinaights into the virtue of
agonistic respect. There may be times when sucleratahding is impossible and
partisan antagonism is generated, but Connolly estggthat in such moments the
committed pluralist will not only seek out termsr feespect, but where that is

impossible infuse their political actions with a@are for difference that preserves the
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possibility of future respect and does not compseanthe pluralist commitment to the

fragile plurality of human experiené@.

The second point of development has to do whth experience of doubt and
uncertainty that is so central to the generosi&y thotivates agonistic respect. There
are two weaknesses in Connolly's account; first,often speaks of partisans as
though they were identity groups holding opposeddvaiews, this is certainly not a
necessity generated by his critique, as he focuseghtfully on the plurality that
exists within social identity, but he repeatedlyakes an image of contesting faith
groups. Related to this is a second weaknessptirees of doubt and uncertainty are
presented as if they only occur when one's bedisfdchallenged or on a subconscious
level, both of which are important sources of doartd uncertainty, but miss the way
in which the personal experience of pluralism, vaatyi asserting and holding to
particular values, can lead to a pluralist consan@ss that is an important source for
generating agonistic respect. Berlin's value-pisimalis particularly useful here; by
highlighting the existential element of choice ffirening our values, which presumes
that the chooser (or maker) of values is aware,faal$ the weight, of other values,
Berlin revealed a vital source of generosity thah delp to sustain the agonistic
respect Connolly suggests. Further, focusing on péychological importance of
choosing, of affirming, as a source of generostinforces Connolly’'s own insights

into the plural and ambiguous composition withimg @ot only between, faith groups.

The second civic virtue, critical responsiv&ehas a different aim than agonistic
respect and is more focused on enabling a pobideecoming. Connolly defines the

politics of becoming as emerging

0 For an insightful and practical exposition of “i@iht pluralism” see, William E. Connolly, “Militan
Pluralism and Exclusionary Extremism: Reflectionslimam Feisal Abdul Rauf,The Contemporary
Condition 3 October 201(ttp://contemporarycondition.blogspot.com/2010/1i6famt-pluralism-
and-exclusionary.htnlaccessed 1 December 2010). ‘Militant pluralisiié twy to recruit moderates as
they also reach out to minorities outside their @amfort zones, listening to their grievances and
aspirations, engaging them on their faiths, segtadtices, ethnic commitments, household
arrangements, gender priorities. A militant plwsliill also seek to understand more profoundly
things in the life circumstances of exclusionarywements that push them toward extremism. Often
enough, circumstantial arrangements of represpiamshment, extreme inequality, and
misunderstanding are mixed together. But a milimntalist will band together periodically with
pluralists from different faiths, gender practicethnicities and sexualities to stop exclusionary
extremists from carrying the day. We expose ttagitits in our churches and neighborhoods; challenge
the assumptions built into their attacks; cultivatel deploy our own media skills, and shift ouerol
practices in this or that way. And when the issueri the line, we take more stringent actions.’
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out of historically specific suffering, previousiyntapped energies, and
emerging lines of possibility eluding the attentiai dominant
constituencies. In successful instances the psldfdbecoming moves
from a netherworld below the register of positieeeptance, identity,
legitimacy, or justice onto one or more of thosgiseers. To cross that
threshold is to shake up something in the estadadisiorld. It is to
propel a fork in political life, throwing a wrenahto the established
code of obligation, goodness, identity, justicghtj or legitimacy™*

Critical responsiveness encourages a particul@oree to these moments of rupture,
to the new claims that are made upon the struat@irgocial life. The politics of
becoming are disturbing because they upset thepstarorms, obligations, rights
and recognitions of the established order, anctiriese very standards as part of the
problem. What Connolly seeks is a generouscamnd-full response to these emergent
claims upon the social order, which he thinks arerd@asingly common in our
contemporary time where the lines and tempos efraction are increasing, leading
to greater interdependence and deeper pluralisnmddderibe critical responsiveness
as 'careful listening and presumptive generositgalstituencies struggling to move
from an obscure or degraded subsistence below i¢he &f recognitions, justice,
obligation, rights, or legitimacy to a place on @mremore of those registef.These
rather vague notions involve the very practicalcheecheck one's own reactions of
disgust or resentment in response to differenaecagnition of the visceral register
of micro-politics, and a duty to be aware that cegpng to these demands for
recognition or legitimacy generate a need for newewvised standards of judgment —
this requires an awareness that "our standardghegsare, are not enough and that
some further work is needed. Further, whether wkwgmsupporting or opposing the
demands placed upon the social order and our teemtihe judgment made should be
held with modesty, acknowledging the newness of ditigation and the potential

inadequacy of our respon&e.

The virtue of critical responsiveness is dal\as that of agonistic respect, even as
if it initially seems less clear what this virtuetaally beyond the somewhat woolly
injunction to listen to the excluded more carefudlyd act with more generosity in

political life. A situationist ethics goes somewty making this virtue clearer and

"> Connolly,Pluralism 121-122.
2 |bid., 126.
®Ibid., 168.
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more practical. What Berlin, Dewey and Connolly ahare, in their pluralist
dispositions, is a suspicion of the adequacy ofeigting social order. Because they
acknowledge the messy imperfection of the worl@, Itiss that shadows each value
we affirm and celebrate, the physical and psycho#&bgviolence and humiliation
done to human beings by universalisms that commamtstrain and oppress — even
when the hand of that universalism is a liberatiestihe command to leave your faith
at home, to hide your sexual and romantic desioesto accept your everyday
economic subservience, oppresses all the same thrak thinkers engage the
experience of the excluded, marginalised and thosmde “other." Critical
responsiveness encompasses this orientation, angd tiis responsiveness to a
situationist ethics leads to concrete ethico-pmitipractices. The key question is
whom do we listen to? A situationist ethics runs tisk of being confused with a
crudely instrumentalist approach to political eshitfar the problems it address are
defined by the most powerful individuals and grquasd for this reason a critical
situationist ethics must begin from a commitmeninderatic inclusiveness. This
commitment presumes that each person (or group)ldhnave, at the very least, the
space to articulate his claims upon the social rorddiis is not, however, a
requirement for a morality of equal individual asboy or a regime of absolute legal
rights; as Connolly has shown again and again etlpesjects will always generate
new exclusions — the key difference of the approaetiorsed here is its ongoing
character. So, in response to this question, waldtiake special care to make space
for and take seriously the demands made by the insiged, excluded, and
degraded. We should hear the clamour of the pslidfcbecoming not as a plea for
some final resolution but rather as a call to eefime conduct of political life.

To further connect Connolly's civic virtuesRewey's situationist ethic, the virtue
of critical responsiveness is embodied by beingeato, seeking out and providing
forums where problematic situations can be brotgipublic attention. This involves
an awareness of our own experience, to those resawhere we experience a
breakdown between the customs and habits that sufp® ends we uncritically
affrm — where, for example, the mythologies of chavork and responsibility that
support capitalist economic relations break agaitist reality of everyday

humiliation, deprivation, boredom and resentmentaéed by the experience of the
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poor and working clas$.Further, it requires an attention to the expegesfcothers,
empathy for their problematic experiences. For gdamhe ability to question our
own naturalised desires and understanding of in@maationships, in order to make
space for and support the claims of those fightimgsocial protection, equal privilege
and public recognition of different desires andtgrats of intimate relationship — an
effective example deployed by ConnofRFinally, and perhaps the most challenging
task, is the effort to be alive to the significanak situations of exclusion and
oppression that are difficult to see, where thegelusions are of violent and
threatening people, so that critical responsiveiggstentially overwhelmed by fear

and the desire to punish in a way that makesficdIf to be responsive or generous.

Connolly illustrates the difficulty of this gmf responsiveness with an outstanding
examination of the trial of Dontay CartérWhat Connolly does by examining the
case is to reveal the way in which Carter's activimdent and terrifying as they were,
could be understood and, in their way, provide aegrful expression of a social
condition that is intolerable in its inequality, olence, deprivation and
marginalisation. Further, by questioning the desir@unish that motivated the trial
and public discourse surrounding it, Connolly résghe way in which the social
order is implicated in not only the violence dore GCarter and poor African-
Americans in urban ghettos, but also in the silepaf their experienc€. Critical
responsiveness can, and should, aim to reveal lgx#oese forms of social
oppression, not in order to emancipate the viciomsne's own terms or to replace
their voice with one's own, but to alter the so@ader so that such exclusion and
violence is neither rendered invisible (unspeakadute justified (naturalf®

" Connolly's personal reflections on the experiesfatae poor and working class are insightful and
numerous throughout his writings, for example §&mnolly, Capitalism and Christianity, American
Style especially the preface.

5 Connolly,Pluralism 127.

"6 Connolly,Ethos of Pluralization41-74. In Baltimore in 1992, Dontay Carter, ayE&s-old African-
American man, kidnapped multiple middle-aged whitn, nearly killed one and murdered another.
He then escaped police custody before being ad@gfain and standing trial — he was found guilty an
sentenced to two life sentences, plus 119 yeamsn@ly analyses the reaction to his crimes andl tivia
highlight the function of practices of responstlyilas revenge taken against those who reveal the
injustices and hypocrisy of society.

""Connolly,Ethos of Pluralization64.

"8 Cornel West highlights this aspect of Dewey'sagitinist ethics when he notes that Dewey thought
the experience of women and other oppressed greopisl contain insights and knowledge that was
unique, reflecting his epistemological pluralismt Blso the political importance of ensuring the
expression of critical intelligence is availablealb West,The American Evasion of Philosopi®6-99.

195



Connolly’s account of open political identgtjevhether defining the authoritative
community or the “normal” individual, along withshdemocratic ethos provide key
elements that | pull into the account of humantsdrturn to next. Where Berlin and
Dewey provided the initial reorientation in ethidgakory towards pluralism and a
situationist political ethic, Connolly’s work takeke reconstruction forward by
providing more substantive direction for an accowit human rights as a
democratising political ethos. The key points | elep below are that (1) human
rights we should see human rights as an orientatianseeks to increase democratic
inclusion and enables the ongoing contestation thesbasic terms of political life at
the global level, (2) that this human rights ethasst respect the ambiguity of human
identity, which entails that there will be pluratieulations of human rights and the
institutions that support them should not necelysdre singular or aim toward
absolute authority; and (3) that human rights ma&ens upon the basic structures of
political legitimacy, by contesting privileged idéres and the given boundaries of

political community.

IV. Prelude: Human Rights as Democratising Ethos

To briefly summarise the reconstruction of humaghts initiated here — as this can
only be an opening. | begin with a pragmatic actafrrights that defines them as
claims made by and upon the individuals that magethe political community,

defining legitimate social order. They place cosmsits and qualifications on coercive
social power and define reciprocal social duties neémbers of the political

community. This could be a claim that an individhak a right to some immunity or
good (a right to free expression or a fair trial, é&xample), or it could be a claim that
the legitimacy of coercive power rests on certainditions obtaining in society (such
as general access to welfare or employment). Thstautive point is that rights

claims are a basic part of social order. Rights amefining condition of political

legitimacy so far as they call for power to be ifiet in terms beyond the mere
possession of power. What is not implied is that tiasic logic of rights tells us what
kind of political actor claims a right, nor againghich social actors and orders they
are claimed against, and it tells us little of wigaiods, immunities, privileges or

conditions it claims as necessary for the legitiorabf coercive social power.
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While much of the time rights claims will beade within a settled context, such
that interpreting a right or asserting a new onesdaot place much strain upon the
social order as such, a pluralist approach to hungirts rejects the conventional
project of answering this basic question of pddti@authority and belonging in a
singular and final way. Instead, it appeals to maeratising ethos that combines a
concern for human fragility and diversity with gopaeciation that all political orders
are expressions of power that create exclusionmaturights provide an ambiguous
identity that we can appeal to in the ongoing gjtegover the central political
questions about the requirements of legitimate aitth and forms of political
community. This struggle, however, is not a progres realisation of some
underlying human unity, but instead results in argdlsed and contingent human
rights politics, in which the demands we can makpatitical authority are unsettled
and then reconstructed, while at the same timectiméines of political community
and the levers of sovereign power are contestedenmhfigured. Agnostic pluralism
does not provide a relief from uncertainty, buddes encourage an ethics of care and
engagement rather than a morality of anxiety améaition.

In the following brief section, | offer a surany account of the idea of human
rights as a democratising ethos. In chapter 6ok ko the drafting of the UDHR as a
foundational but ambiguous moment in the develogn@ninternational human
rights. In examining the ideas that defined thatuwhoent | substantiate the claim that
human rights can be understood as a democratigihg e along with this effort to
clarify my position, | also suggest that the rediieg the UDHR as a democratising
ethos encourages a more critical orientation tdhtimaan rights project. In chapter 7, |
consider how my reconstruction of human rights affehow we understand the
practices and institutions of human rights, sugggshat more focus should be given
to the political act of claiming rights, particularthrough social movements that
challenge the basic terms of political legitimacyniorld politics.
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Interlude
Human Rights as a Democratising Global Ethic

‘Everything should be placed on the open table lsat tve can openly debate
guestions of power and powerlessness, and howftomelate the human rights
corpus to address pressing crises. Perhaps weeuitle that human rights is not the
right language for this struggle. Perhaps it isaly case we will never know until we
take off the veil. What is clear today is that tmevement will lose its relevance
unless it can address — seriously and as a prierttyyman powerlessness in all its
dimensions.’

-Makau MutuaHuman Rights and Powerlessness

I. From Imperative to Ethos

How, then, does a pluralist and situationiktog drawing on Connolly's account of
civic virtue, translate into a theory of human tghThe conventional debate over
human rights is generally concerned to set ousthecture of those claims and their
substantive content. What | want to suggest ist,fthat the structure of rights can be
articulated in a more basic fashion, which is arbéndo the situated and plural
accounts of political ethics that | have been comeg with thus far. Second, | argue
that the content of rights is largely dependentruploe identities and meanings
through which they are claimed, which further sigggehat a theory of rights will
have to acknowledge the contingent and ambiguotisrenaf these claims. This
account of rights explicitly contrasts Connollytscaunt of a politics of becoming to
the politics of being, to which rights are usudlbd, by suggesting that rights claims
are neither static nor discovered by uncoveringesdumdamental truth. Therefore,
the ethical function of rights must be rethought, must move from a vision of rights
as moral imperative to one in which the claimingights is a political act supported
by a particular ethos — an orientation towardsceihmatters that guides our responses

to both the existing world of rights and futureicia.

Dewey argued that rights are prescriptive gndsued in social life that give our
common life structure — rights and duties defineastmimembers of a community can
claim of others and what can be demanded of th&his account of rights, however,

is importantly read on two levels, the customarg #re explicitly ethical. Customary

! Dewey,Outlines of a Critical Theory of Ethic§67-180.
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rights serve as the background conditions that ereeally do not reflect upon, they
are the rights we inherit, our experience is sasthiby them, but ethical reflections
on rights and duties comes about when the soclatioeships held in place by
custom and habit are disturbed and the prescrippiobehaviour uncertain. And
human rights address the social relationships afldvpolitics, and in the process
serve several functions, including providing a @nsal moral orientation, a the logic
and language for existing standards of internatiglwdoal political legitimacy, an
increasing institutionalised legal framework andcrtical rights activisnf. The
account of rights developed here essentially addeegself to rights as an ethical
orientation (democratising in nature), a politidghamic (activist and transformative)
and an emergent and plural institutionalisationn(anan rights public of diverse
movements responding to specific problems with suppnd solidarity but also
allowing a great deal of diversity). Human rightenstitute different constellations of
diverse subject positions in, and through, agenestiucture® Hence the need for
reflection and the articulation of new rights t@oastruct social relations — whether
this involves the community placing new respongibg upon or granting new rights
to minority classes or individuals, or new demafids those within society upon the
basic terms of the social order. The actual condémuman rights is open to diverse
expression, both in cases of social transformadiath in the more prosaic process of
ongoing political renegotiations of the existingler.

This way of thinking about rights comes outafethical perspective that does not
find inherent ends revealed through reason oremtture of humanity (or the world
at large), but rather finds its ends in experieacel our attempts to improve
experience, to improve our social lives. The sutista ends pursued can only be
articulated in a provisional and tentative way.skil have argued in favour of a
democratising conception of rights that opposedusian and powerlessness, and
which supports the inclusion of people in the podit communities that determine
their conditions of life, which allows them to ekeontrol over the social forces that

affect their lives. Further, this democratising @aat of rights calls for a more open

2 Upendra BaxiThe Future of Human Righ¢®xford: Oxford University Press, 2007), 6-13. Fhi
varied functional architecture of human rights iorld politics is not a comprehensive system and
human rights actually play contradictory roles +dmample justifying the hegemonic structures of
global governance and inspiring resistance.

* Ibid., 6.
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politics, in which identities and authoritative comnities can be challenged and
reconstructed; at base it calls for a more radiaimocratic politics. This is an ethos,
however, not an imperative. Any fuller account ohaw sort of rights and duties
should be institutionalised as human rights musa bbesponse to a specific situation
in particular contexts. The position developed hemanot provide an ideal list of
substantive rights, it can offer a point of criteqfior existing rights regimes and
suggest specific responses. For example, it caygpat Makau Mutua’s call for a
greater focus on economic powerlessness and expboitwhen considering the place
of human rights in African polities, as the legaafy colonialism and the current
realities of economic imperialism are pressing f@ots that require substantial social
transformationd. The exact nature of the reconstruction, howewenld depend
upon an analysis of the specific question beingsicianed, as well as the orientation
of inquirer considering it. This highlights an inrgant further point: the analysis of
the social and ethical function of rights is notcessarily connected to the
democratising ethos | favour here, because evehaams able to give reasons for
embracing this ethos, there is no final authosigatvarrant for its superiority — only
its persuasiveness and, importantly, its conseagesbould it serve as a basis for

practical action.

A dominant view of human rights is that theg atended to address a limited set
of very serious forms of injustice and violencegsibally defining the limits of
legitimate authority: such that, if a social ordeolates core human rights to life,
against torture or makes use of other extreme fafaolence, then it cannot be
legitimate. This account is problematic in two wal/#&st, it suggests that human
rights can only be claims to certain protectiong@ods that can be reliably provided
by existing political authorities, and second, ded not have an adequate sense of
how pervasive human rights have become in worldipsl the way in which their
claims have grown and now influence politics in mwous and, at times,
contradictory ways. The first problem emerges wiverwant to keep human rights as
minimal and basic as possible, defining them asegative account of legitimate
authority that can prescribe minimal universal neriwhat this fails to appreciate is
that a plurality of universals can be embodied umhkn rights claims. So, while the

* Makau Mutua, “Human Rights and Powerlessness:oRagtes of Choice and SubstancByiffalo
Law ReviewVolume 56, Number 4 (2008), 1027-1034.
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argument that human rights claims can be made stgaismall and widely agreed set
of injustices is acceptable as far as it goes,ntw@defend the use of human rights to
make both more fundamental and far reaching claumsn the social order. For
example, where critics reject social and econongiots because providing work or
welfare is not something every political authogn reliably provide, this misses that
social and economic human rights can be read as<laade upon the structure of
society, challenging the very structures of conteragy capitalism that make it so
difficult for political communities to provide eguaccess to economic resources. The
second problem arises because we are too focuskednoan rights as an issue of state
legitimacy in relation to citizens. Human rightseanot only addressed to state
authorities nor solely concerned with the relatiopsbetween national citizens and
national sovereigns. Human rights have become atdadf legitimate authority for
an ill-defined international community, importantgminated by powerful states and
international institutions, but also including \egated institutions of global
governance, global civil society groups and muttoral corporations, all of whom
are implicated in contemporary human rights pditi€his is why the attention that
Connolly gives to the limitations of the nationalmlitical frame and his account of a
pluralist and rhizomatic cosmopolitanism are imaottresources in reconstructing
the political expressions of human rights, whiclil Wwe taken up in the chapters that

follow.

[I. Contestable Humanity: Rights Claims and Poéti€ommunity

Beyond an analysis of the social and ethicalkfion of rights, the account of
human rights offered here focuses on the way tlpeapo humanity functions as a
political and ethical identity used to justify salcitransformations. Human rights
claims can be made on behalf of a variety of palltiactors against a variety of
political authorities, for example individuals mehaim rights of protection from state
violence that place duties upon international oigations, rather than their
government; or indigenous groups may make clain wgorporations demanding a
contribution towards, or even provision of publensces. The articulation of new
rights claims in this global context serves to fegethe lines of political authority
and community. And while these claims are not miada social vacuum — human

rights are all too often constrained to a statdraeframe of reference — attending to
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human rights politics as a politics of becomingiiigl to the end of encouraging a
more pluralist and democratic world politics. Colmpdnighlights the way in which
rights can be claimed by individuals and classespebple who are excluded,
marginalised and degraded as they seek to refodnresonstruct the social order,
pushing us to create space for this understandimgluts at the global level, where
human rights are all too often defined by hegemop@wers and politicised
conceptions of humanity, which impose upon diffeeend support a hierarchical
world order by denying the contestability of botimanity and the structures of state
and international authority. Conceiving of humaghts as a democratising political
ethos, which affirms pluralisation and contestatsnends, opens up these questions

and reframes the politics of human rights.

Bonnie Honig brings a number of Connolly'sighss to an explicit consideration
of human rights.She begins by returning to the paradox of politind argues that a
similar dynamic is expressed when a new human iglmitially claimed, as each
claim calls a new social world into being which tyas$ to be institutionalised as an
authoritative clainf. This reveals the exercise of political power a& keart of rights
claims, analogous to the power Connolly identifies democratic sovereignty.
Further, Honig rejects the various attempts to lvesthis paradox of politics, either
confining political authority to a past conditiohapnsensus and unity or projecting it
upon a future harmony still to come. She developmr@lly's ideas further by
critiquing the chrono-logic of rights, which is deped in cosmopolitan accounts of
rights that rely on a implicit progressivism, in el each expansion or innovation in
the human rights regime is part of the unfoldinga@omprehensive moral order.

Looking backward, we can say with satisfaction tifna chrono-logic
of rights required and therefore delivered the @&aninclusion of
women, Africans, and native peoples into the scleedi formal

rights. But what actually did the work? The impatsiof rights, their
chrono-logic, or the political actors who won thattles they were
variously motivated to fight and whose contingeittories were later
crediged not to the actors but to the independajedtory of rights as
such?

® Bonnie Honig, “The Time of Rights: Emergent Thotsgim an Emergency Settingrhe New
Pluralism: William Connolly and the ContemporaryoB&l Condition 85-120.

® Ibid., 104.

" Ibid., 94.
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In contrast to this account, Honig suggests thgitsi claims exceed the confines of
the existing political order, expressing the positof becoming (or enactment); they
give a democratic and activist orientation to hummigt. Rather than pursuing a
judicial model of human rights, where each suceesgeration is interpreted and
harmonised with established right, Honig highligthis role human rights can have in
brining about new goods, putting degraded politickntities on the register of

recognition and respect, and encouraging a demoacreatrld politics that remains

open to pluralism and the unexpected newness shggnerated by the interaction of

difference on multiple registers.

This implies that human rights exceed thellsgd discourses and practices of the
international human rights regime, reconnecting &ounrights claims with the
political contestations and social movements tlatehlead to the establishment of
new rights. What this exposes is the expressiopovfer necessary in seeking to
change the social order, such that the emergensecad! and economic rights, or the
women's human rights movement were not fulfilmesftshe human rights vision,
complete from the start, but contests to reconstheclegitimacy of social orders that
sustained economic dependence and poverty, orxitieseon and abuse of women.
For this reason, new (or even reiterated) humahntgiglaims can engender panic
within the established order, which is why if hunreghts aspire to something more
than rhetorical coverage for the claims of the pdwethey need to appeal to some
further ethical justification. The account suggdgtere incorporates the civic virtues
outlined above, in hopes of defending human rigtgsan inclusive democratising

ethos.

This democratising politics of human righte® upon an appeal to the contested
and ambiguous concept of humanity, as discusseteirprevious chapter. It is the
formal universality and substantive emptiness thakes humanity such a powerful
identity, containing potentialities for both emapetion and assimilation. What results
from this reconstruction of human rights is notemer more magisterial international
human rights regime institutionalised through copatitan global governance, nor a
state-centric order of minimal rights claims, bather a human rights assemblage or
human rights public. The end of human rights isawtsensus; on this model human

rights generate a space for contesting existingutiles and sites of political
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authority. Human rights, if imbued with a situateat pluralising ethos and motivated
by democratising virtues can alter political preetiat multiple levels and across
communities. The coherence and potential of thi®nstruction of human rights is
explored in the chapters that follow, first by lawk to the history of human rights
and the drafting of the Universal Declaration ofntin Rights, and then in the final
chapter a fuller account of how human rights fusrciin world politics is offered and

their potential value to a democratising politiedios is evaluated.

[ll. Rights Lost: The Remainders of a Democratiditos

This account of right, especially in the hunniggints context pursued here, leads to
two concerns. First, a worry that the normativéh@athan simply coercive) power of
rights is undermined, and, second, that a theoryriglits that focuses on the
contestation of important and well-established taghndermines political stability
and authority, which are rightly reinforced by tkgitimacy of those rights enshrined
in a stable legal order. These are important olgjestto the account of rights offered

here. The response, however, is relatively stréogivard.

Do other accounts of human rights make itezasi assert the moral legitimacy of
political authority? Do such accounts reinforce stability of the legal and political
order? In both cases the answer is yes, of codrBe. point of articulating a
democratising account of human rights is that dermines that certainty, because it
is a false certainty and the will to secure suategay is harmful. The articulation of
a final and complete account of rights is a conoeat of the power and contestation
inherent to the logic of asserting an authoritabvaer for the world. Further, it stifles
the act of contestation and impedes social cha®geto acknowledge that rights are
ambiguous in their normative power and in theierapholding established orders is
to face the political and ethical questions raisgdights claims directly, particularly
the expansive claims made by universal human rigbtssist that universal human
rights prove their value and are not presumptigWen absolute or final authority.
The goal of a democratising account of human righte see how far it possible to
reconstruct rights for a pluralist world of incredsinteraction, deep pluralism,
emerging political identities, and ever more compbeoblems generated by social

forces that exceed the control of established socikers. There is little else that can
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be offered to those who mourn the loss of certaiatiger than to acknowledge the
risks inherent in opening up social life to critiexamination and reconstruction, and
to make clear that this democratising impulse i®sponse to the power of static
ideals of moral universalism and political authgriand as a situated response it is

contestable and corrigible in the light of furtlesiperience.
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Chapter 6

Ambiguous humanity: revisiting the Univer sal Declaration of Human
Rights

‘No contemplation of open and diverse human rightsres may remain innocent of
their many histories. Pre-eminent among these methai myths of origin that suggest
that human rights traditions are “gifts of the west the rest.” The predatory
hegemonies of the “West” itself compose, recompasd,even revoke, the “gift.”
-Upendra BaxiThe Future of Human Rights

I. From Moment of Consensus to Opening the DeliReecading the UDHR

Thus far, | have offered an initial reconstructimnhuman rights, which emphasises
their role as claims calling for the ethical traorsfiation of the social order. My
analysis suggests that human rights make use afafegory of humanity to make a
moral claim upon the legitimate political organisatof social life. This opens up a
contest over the significance of humanity as amtide and places the question of
legitimate social organisation into a global comtewhich puts domestic and
international structures into question. In this ptkea | turn to the drafting of the
UDHR, looking both at the historical records docuatregg that process and the
significance it has in how we understand the coptaary human rights regime. My
intention is to offer evidence, so far as possilh&t my reconstruction of human
rights highlights and reflects important elemerftshe drafting of the UDHR, which
are often missed by other historical interpretatialong with that, by reading the
drafting process through the perspective | haveeld@ed, | hope to illuminate the
significance of this reconstruction. | focus on h@y human rights function as claims
upon political structures in the name of the ambigucategory of ‘humanity’, (b)
how these claims are made in response to speaibiclggns and in the pursuit of
particular ideals, and finally on (c) the ongoingture of the political and ethical
contest over the meaning and significance of hunghits. These aspects of human
rights can be seen in the historical act of demtpsuch rights and focusing on these
aspects alters our understanding of the UDHR’s mgdgificance.

The conventional debate over the UDHR generakcillates between two

positions: on one side it is seen as a momentwfdmg for the human rights regime,
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based on an achieved conserfsugjile on the other hand it is seen as a unique
moment of political imposition by the post-war lilekpowers, particularly the United
State, intent upon remaking the international afdéhristine Cerna expresses the

fundamental tension when she says,

Forty-five years ago, on 10 December 1948, the rnatenal
community adopted by consensus, the Universal Detaba of
Human Rights, still the preeminent document ingheving corpus of
human rights instruments. Today, a group of natienseeking to
redefine the content of the term “human rights”iagfathe will of the
Western states. This group sees the current definds part of the
ideological patrimony of Western civilization. Theygue that the
principles enshrined in the Universal Declaratieflect Western
values and not their owh.

The UDHR has a special status for both human righpgorters and critics, but here
my primary task is to upset both historical nauedi and the understanding of human
rights that makes this dichotomous framing possiBlefore turning to my own
reading of the UDHR as an important early momentetifical contestation and

political reconstruction, | look at the traditiom@rrative framing in more detail.

Many histories of the UDHR have been writtafl, of them acknowledge the
political context of the drafting to some degfdmyt the connection between how we
understand that history and the theory of rightst ihforms that understanding is

generally unexaminetiThe standard interpretations generally look fan@ment of

! Christina M. Cerna, “Universality of Human Righsd Cultural Diversity: Implementation of
Human Rights in Different Socio-Cultural Contegktduman Rights QuarterlyVolume 16, Number 4
(1994), 740-752.

¢ Makau Mutua, “Standard Setting in Human Rightstiire and Prognosisfuman Rights
Quarterly, Volume 29, Number 3(2007), 552-555.

% Cerna, “Universality of Human Rights and Cultubaversity,” 740.

* Mary Ann GlendonA World Made New: Eleanor Roosevelt and the Unaldbeclaration of Human
Rights(New York, NY: Random House, 2001); Johannes MdgSihe Universal Declaration of
Human Rights: Origins, Drafting and Inte(Rhiladelphia, PA: University of Pennsylvania Rres
1999; Paul Gordon Lauremhe Evolution of International Human Rights: Visd®eer(Philadelphia,
PA: University of Pennsylvania Press, 2003). ansb8Waltz, “Reclaiming and Rebuilding the
History of the Universal Declaration of Human RightThird World Quarterly Volume 23, Number 3
(June, 2002), 437-448.

®> See Jenna Reinbold, “Political Myth and the Sa@edter of Human Rights: The Universal
Declaration and the Narrative of ‘Inherent Humagidy,” Human Rights Reviewolume 12,
Number 2 (2011), forthcoming, for an examinatiorthe history of the UDHR that understands the
core idea of dignity as the founding myth thatifiest the political practice of human rights (aahie
through online first alttp://www.springlink.com/content/y13672p6w3w1565a5t accessed 28
March 2011). Also, in contrast to Reinbold, Johaniersink offers a more conventional philosophy
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consensus or imposition, depending on whether eee Buman rights as justified
moral principles or an illegitimate political proje For supporters, the UDHR
represents a break from a terrible era of worldtipslbased on narrow state-interests,
nationalism, colonialism and racist ideology, armdvides the cornerstone for the
foundation upon which a new order could be bullhé human rights instruments and
covenants, as conceptualised in [the] UDHR andratiegor UN conventions, exhibit
common narrative standards based on the widestaiitea consensus among nations
with diverse cultural traditions, religious doce®) and ideological systenfsThe
consensus that the UDHR is presumed to have aahiegecting both the content
and the process, serves as a basis for the devehdpoh the international human

rights regime that followed.

There appears to be consensus within the UN andn@gnstates,
academics, and human rights advocates that the UBHRe most
significant embodiment of human rights standards.h&s been
described as “showing signs of having achievedstagis of holy writ
within the human rights movement.” Elsewhere, tH2HR has been
described generously as the “spiritual parent” thfeo human rights
documents.

Even where care is taken to acknowledge the liofithe original consensus in 1948
— due to the exclusion of colonised peoples and dhections of Muslim and
communist states — the lack of consensus is pesded a political failing, not a

failing of the rights regime as such.

Given that eight countries abstained out of anrir@gonal body made
up then of only fifty-six states — most of whichredrom the West or
politically “Westernized” — the Universal Decla@ti of Human
Rights was thus not born “universal,” even for #hegho took direct

of human, which is importantly linked to how we enstand the history of the UDHR. See, Johannes
Morsink, “The Philosophy of the Universal Declaoat” Human Rights Quarterjywolume 6, Number
3 (August, 1984), 309-334. The key point is that tho historical study of the UDHR is innocent, as
what we find, and how we understand what we firggheshds on what we think human rights are.
Johannes Morsink’s recent book essential doesghesite of what | want to do — he tries to apply a
cohesive philosophy to the contemporary human sigidvement, whereas | want to employ the
history of the UDHR to undermine the desirabilitydanecessity of such comprehensive accounts. See
Johannes Morsinknherent Human Rights: Philosophical Roots of thevidrsal Declaration
(Philadelphia, PA: University of Pennsylvania Pre&$¥)9).

® Nayeefa Chowdhury, “The Quest for Universal HurRaghts: A Brief Comparative Study of
Universal Declarations of Human Rights by the UM #re Islamic Council of EuropeThe
International Journal of Human Right¥olume 12, Number 3 (2008), 349.

" Mutua, “Standard Setting in Human Rights: Critiquel Prognosis,” 553.
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part in the process of its elaboration. There isdeaying, therefore,
that those who had not participated in the negotiatand who labeled
the Declaration as a “Western product” did indeexeha point.

Having had no voice in the negotiations period frd8%6 to 1948

because they were, largely, Western colonies, ABi@an countries

had a valid reason to question the legitimacy & Declaration’s

authority over every cultural or political systehu a lesser extent, the
same logic applied to the European socialist statbgch abstained in
the vote despite the inclusion in the document he# social and

economic rights they had firmly defended. Nevesrhs] all of them

quickly lost the grounds for their objectiohs.

Even where failings are admitted, the intention aadtent is redeemed by the

universality the UDHR later attained.

More sophisticated analyses of the UDHR ptinthe way in which its radical
break with traditional attempts to moralise worldlifics was resisted by both
“Western” and “non-Western” states — reading ithesfounding document for a new
universal movement that is still in the procesdeing realised. Within this line of

thinking overcoming the biases of the state-cersygtem are key.

Only by reiterating that human rights treaties@mastructed outcomes
of negotiations that demand change in all discratary and

repressive cultures, can we stop the selectivetamopf human rights
and challenge all states that give lip service tonén rights but
continue to violate the rights of their citizensjpport repressive
regimes, or uphold corporate interests over huriggmsrand dignity.

While the UDHR itself does not represent a perfedinal consensus, it is the corner
stone for a more fully consensual human rightsmegiThe theme of consensus is
carried over to the 1992 UN Vienna Declaration amhn rights=

Drawing representative from the existing major unds, religions, and
sociopolitical systems, with delegations from o¥&0 countries, in a
world virtually without colonies, the Vienna Conéeice was the
largest international gathering ever convened entlieme of human
rights. Its final document, the Vienna Declaratemd Programme of

8 José A. Lindgren Alves, “The Declaration of HunRights in Postmodernityluman Rights
Quarterly, Volume 22, Number 2 (2000), 481-482.

® Zehra F. Kabasakal Arat, “Forging a Global Cultaféiuman Rights: Origins and Prospects of the
International Bill of Rights,’Human Rights QuarterjywWolume 28, Number 2 (2006), 437.

%\World Conference on Human Right: Vienna Declaratind Programme of Action, United Nations
document A/CONF.157/23.
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Action — adopted by consensus without a vote omwerwadions,
although with some interpretive statements — unguotaisly affirms,
in Article 1 that: “The universal nature of thesghts and freedoms is
beyond question™

The Vienna Declaration, then, provides the fullensensus needed to justify a world
order based on human rights. Yet, this second mbroérconsensus essentially
confirms the universalism of the UDHR and washesyathe imperfections of the

original drafting’s association with illegitimat®ittical interest.

The contrast to this narrative of consensus @ogress is that of imposition and
political interest. In this narrative the US, ancke$térn states more generally, used
their political dominance after WWII to impose anneternational order upon the
rest of the world. Importantly, this was resistgddommunist states at the time and
made possible, at least in part, by the margindls@atus of many of the world’s
peoples still living under colonial rule.

The narrow club of states in the UN at the timeosesty compromised
the normative universality of the movement’s foungdidocument.
Antonio Cassese, the former President of the Iatenal Criminal
Tribunal for the Former Yugoslavia, wrote that ivMest imposed its
philosophy of human rights on the rest of the wobécause it
dominated the United Nations at its inceptton.

Therefore, rather than providing a moral basistiits new world politics, the UDHR
serves as the first imposition of a distinctly Wéest and liberal conception of
individual rights. The critique runs deeper thanaaousation of political imposition.
By justifying the content of human rights through appeal to a distinctly human
essence, Western powers infused the new order thighr own universalising
ideology. ‘The official documents of human righteerefore, embody a specific
cultural world-view: that of the modern Western idobut more insidiously, in the
very assumption of “human” that this also entaifsThe appeal to human nature and
human dignity, defined in Western liberal termsstified the imposition of human

rights norms on everyone and also undermined thsilpiity of opposition or dissent.

' Ibid., 482

2 Mutua, “Standard Setting in Human Rights: Critiguel Prognosis,” 554.

'3 Sonia Tascén and Jim Ife, “Human Rights and Gritihiteness: Whose HumanityPhe
International Journal of Human Right¥olume 12, Number 3 (2008), 318.
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It is the moral justification of human rights angetnew international order, not
simply the act of exercising Western power, whistobjected to as an illegitimate

imposition.

This critique retains its force even when does not assign nefarious motives to
the drafters of the UDHR. ‘Ultimately the assumptaf the natural dignity of human
beings became part of the UDHR despite the attefoptthe drafters to keep the
language neutral on this topié. The central idea here is that there is an irrednés
contradiction in the idea of human rights — it regsi an appeal to an essential feature
of humanity to justify its universal legitimacy. hdugh the UDHR is based on an
essentialist view of the human being, the drafteese aware of the difficulties that
come with such a basis. This historical momentabsvthe depth of the problem that
we are still trying to reconcilé® This understanding can lead to rejections of the
human rights regime as such or to calls to limét¢bnsensus to a purely practical one
— essentially reiterating Jacques Maritain’s famaeflection on a UNESCO

sponsored meeting to discuss human rights:

It is related that at one of the meetings of a Wdaesdlational
Commission where Human Rights were being discussedheone
expressed astonishment that certain championsobdéntly opposed
ideologies had agreed on a list of these right®s™Ythey said, “we
agree about the rights but on the condition thabme asks us why.”
That “why” is where the argument begiffs.

Whether critics see room for practical agreemenhoeman rights based on the UN
framework, first developed in the UDHR, or thinkaththe regime is wholly
compromised by its biases, the presumed univeysafithe UDHR is seen as an

imposition —a moment to be overcome not celebrated

My goal in what follows is to consider the UBHwithout relying on either
narrative. In part this involves returning to widestorical narratives of human rights

and primary texts from the drafting of the UDHR lmoore importantly it involves

4 Serena Parekh, “Resisting “Dull and Torpid” Assé&eturning to the Debate Over the Foundations
of Human Rights,’Human Rights QuarterJyvolume 29, Number 3 (2007), 763.

' Ibid., 764.

18 Jacques Maritain, “Introduction’, UNESCEBuman Rights: Comments and interpretati¢Raris:
UNESCO, 1948), 1. UNESCO/PHS/3 (rev).
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rethinking what human rights are, based on theraeg offered thus far in this work.
Crucially, seeing human rights from a situated ahatalist framing reduces the
importance of consensus. By connecting the aspdcegreement and imposition
involved in the drafting and adoption of the UDHRadugh an alternative theoretical
understanding of rights — which appreciates thdecdrin which these human rights
ideals were expressed as moral principles andhleadeclaration of rights was also a
political act without final moral authority — weeaable to see the historical moment
of the drafting and adoption of the UDHR differgntl want to suggest that we can
see its significance with different eyes and hdwr voices of the drafters with

different ears.

The central claim of this chapter is that thBHR is a key document in the
opening of a debate about human riglitgt revolves around two key theoretical
issues: (1) the meaning of human dignity and itplications for the substance of
human rights, and (2) the effect of human righ&ésnet on the legitimate structure of
world politics. To understand why these two isseeserge and why the UDHR
responds to them in the way that it does, we needppreciate the context of the
drafting — namely as a particular response to th&-@WWII reconstruction, which
was issued as a call to uphold the dignity of sthéemanity in the face of nationalist
and racist ideologies, and as a challenge to theemacy of state sovereignty as the
organising principle of world politics. This imparttly did not involve a rejection of
the state system, but rather in a call for its nation (often primarily through
legalisation), as tepid support for a permanentdmumnights courts, the lack of direct
UN reporting mechanisms, the limitation of non-stbfN representation and a focus
on securing state citizenship demonstrate. Platiieg UDHR drafting in context
undermines the traditional narratives of a consetisat provided the basis for further
progress, as if the guaranteed promise of thedutas necessarily contained in the
past. An unwillingness to see human rights asgfeah ongoing contestation over the
meaning of humanity as a political identity and {egitimate structure of world
politics lends support to critics who see it agnaited political project imposed by

powerful states.

There is support for the view that the drafteaw themselves as providing a

foundation to build a new and moral world politidsyt there is also significant
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evidence that they saw themselves opening up admssussion on the question of
human dignity and the shape it might give to anha@mg world politics. | am not

concerned with revealing the true intentions of dnafters but pointing to the way
their debates exemplified the ambiguous and cadesature of human dignity and
demonstrated a self-conscious reconstruction ofdapolitics!” | suggest that the

drafting debates are an early and influential dismn of human rights, a point of
reference and significance, but not a new founéanghe final articulation of a moral

politics. Looking at the drafting debates suggdiséd some of those involved had a
sense of the contingent and ongoing nature of tlhsk and a realisation that what
they accomplished was a temporary settlement iargoing contest in an emerging

human rights politics — these are the elementsud®n here.

| first look at the historical context thatdléo the UDHR. Then, | turn to the
specific debates that took place during the drgffirocess concerning human dignity,
arguing that this idea was seen to both open wgwapolitics and to require an appeal
to an essential nature. Finally, | turn to the rdddegoolitical order that was supported
by the UDHR, and highlight the fact that the setiéat the drafter's reached was
quite consciously seen as a specific and limitegparse to emerging problems and
not the final word on the shape of the internatiarder. In conclusion, | argue that
focusing on the contestation over these two aspetctthhe UDHR opens up an
alternative narrative about this important histaiecnoment and provides some

measure of credibility for the reconstruction ohtan rights offered here.

II. Contesting History’s Meaning and the Meaningtafman Rights

How one understands the history of the UDHR depeindpart on how one

understands the historiography of human rights. Aikery of human rights is a fairly

" This statement of intent raises the question eftatus of the claims made in this chapter — most
simply, | do not intend to provide a more authaivaor accurate account of the history of the UDHR
What | do claim is that by approaching that histefth a particular perspective, historical evematisst

on a different significance than is generally ackleolged in the narratives surrounding the UDHR.
This does not imply that | only find what | am laog for in the historical inquiry, but that the mewe
have about rights will influence what we see anatwheaning we grant those historical facts.
Importantly, this general approach to the histdriilaman rights allows for surprise, as the histaric
facts, contestable and partial as they are, havpdlver to unsettle the concepts and categorids wit
which we approach history — in this regard the waphducted here serves to challenge and refine the
understanding of human rights developed thus far.
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new project and for this reason has been writtenabtvists, journalists, social

scientists and political philosophers as oftent &s$ been written by historiaffsAs

a result the story of human rights is often writianbroad stokes and results in a
narrative with a grand backdrop of moral univessalior the progressive move from
natural rights to universal human rights, whichegivmeaning to the more prosaic
character of human rights as a distinct concepeldged through a concrete set of
events'® More rigorous historical works, which examine hthve idea and discourse
of human rights emerged, as well as the distinctiveve to a universal and

international conception of these rights after 8eeond World War, have begun to

challenge the grand narrative approdth.

Historiography is important for my analysistins chapter because it goes to the
heart of why the UDHR is such an important symbaliement. Acknowledging the
ambiguity of the historical background to the UDEROws us to appreciate the plural
influences at work in the development of humantsgboes the UDHR represent an
important step in the ongoing development of theaief human rights as moral
universalism? This is a story of universal rights as the fouratatof legitimate
political authority, which is very much a story wfestern political development
spreading to the rest of the woffdOr is it a disruptive event, one that grows ouéof
movement advocating for international human rightspposition to an international
order dominated by the inviolability of state saignty?® Here, the declaration is a

chapter in the story of the revision of the Eurapeaternational order, where

18 Kenneth Cmiel, “The Recent History of Human Righfthe American Historical Reviewolume
109, Issue 1 (February, 2004). Online at
http://www.historycooperative.org/journals/ahr/10@miel.htm| last accessed 25 January 2011.

' The most successful and historical of these stlidi®aul Gordon Laurefihe Evolution of
International Human Rights: Visions Seénless historically compelling study with an eragls on
the continuity of moral universalism and human tigl Micheline IshayThe History of Human
Rights: From Ancient Times to the Globalization Era

20 Exemplars of this approach include Samuel Mayre Last Utopia: Human Rights in History
(Cambridge, MA and London: The Belknap Press ofveliat University Press, 2010); Lynn Hunt,
Inventing Human Rights: A Histofiew York, NY: W. W. Norton, 2007); Johannes MaisiThe
Universal Declaration of Human Rights: Origins, Miag and Inteni{Philadelphia, PA: University of
Pennsylvania Press, 1999); and Jeffrey N. Waseenskt al. (eds.luman Rights and Revolutions
(Plymouth: Rowman & Littlefield, 2007).

L Lauren’sThe Evolution of International Human Riglgsthe most comprehensive and convincing
statement of this position.

%2 John Charvet and Elisa Kaczynska-Nalge Liberal Project and Human Rights: The Theorgt an
Practice of a New World Orded2-78.

% This account is made in compelling fashion in Ratshari, “On Historiography of Human Rights:
Reflections on Paul Gordon Laureee Evolution of International Human Rights: Visdpeeri
Human Rights QuarterjjWolume 29, Number 1 (2007), 1-67.
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sovereignty is tamed through international orgaiisa and treaties that articulate a
concept of universal human rights as fundamentah toew international ordéf.
Finally, the UDHR is also taken as a milestone he tiverse developments in
democratic politics. Tales of popular social movatagworking to realise a variety
of political goals through universal appeals, ssfffeat the UDHR emerges from, but
is not reducible to, a plurality of disparate higte that can nonetheless be seen as an
identifiable democratic traditioff. These histories include rebellions that inforntes t
English revolutiong® the broad social changes enabling the French andridan
revolutions in the name of the “rights of mah"the Haitian revolution as a distinct
but largely unacknowledged contribution to the demment of universal right$ the
labour movemerft! the women's rights movemefft, and the independence
movements that lead to decolonisatibThese different ways of telling the human
rights story each get at important elements ofatidiguous and contested concept of
human rights, and which history seems most conngha, in part, a consequence of
how one understands what human rights are. Therdorhiaccount, leading to the
view of the UDHR as a foundational moment of cossen has been one of an
expansive history of moral universalism that culat@s in the utopian project of
human rights in the Zbcentury®? Rather than simply endorsing one view of human
rights, | want to suggest that the diverse hissotit it is possible to tell are a result
of the ambiguity of the idea itself, while at thenge time suggesting that attending to

24 Afshari, “On Historiography of Human Rights,” 6-8lso, Daniel Philpott, “Global Ethics and the
International Law Tradition,” in William M. Sullivaand Will Kymlicka (eds.Yhe Globalization of
Ethics 17-37; and Chris Browrgovereignty, Rights and Justice: International fedi Theory Today
(Cambridge: Polity, 2002), 19-56.

% Lauren,The Evolution of International Human RigB&-70. William KoreyNGOs and the
Universal Declaration of Human Rights: A Curiousapevine(New York, NY: St. Martin’s Press,
1998), 29-50; and Fuyuki Kurasaviithe Work of Global Justice: Human Rights as Pradtic
(Cambridge: Cambridge University Press, 2007), 1-22

%6 Neil StammersHuman Rights and Social Movemem8-69.

" Lynn Hunt,Inventing Human Rights.

8 Siba N. Grovogui, “No More No Less: What Slavesiight of their Humanity, Silencing Human
Rights 43-60.

9 David Montgomery, “Labor Rights and Human Righitstlistorical Perspective Human Rights,
Labor Rights, and International Tradeds. Lance A. Compa and Stephen F. Diamond @®igaia,
PA: University of Pennsylvania Press, 1996).

% Diana Grace Zoellg5lobalizing Concern for Women’s Human Rights: tikife of the American
Model (New York, NY: St. Martin’s Press, 2000), 9-30.

31 Makau Mutua, “Savages, Victims, and Saviors: Thetdyhor of Human Rights,” 205. Also see,
Roland BurkeDecolonization and the Evolution of Internationalidan RightgPhiladelphia, PA:
University of Pennsylvania Press, 2010).

%2 Moyn, The Last Utopial-11.
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a history of human rights as democratising claimssocial power supports and

enriches the theoretical reconstruction | have lpegsuing.

Whatever historical framing is used, a digtirec concept of international human
rights (as opposed to the idea of “rights of man”irdherent rights claimed in a
nationalist context) only begins to feature in modaternational law in the late £9
century, most notably in the Geneva Conventionses®ihg the lawful treatment of
wounded and captured combatants, as well as nobatamts and civilians. An
explicit reform agenda, aimed at undermining tlaglittonal balance of power system
emerges as a significant political force after Hmst World War, and while there was
not a formal human rights treaty, the League ofidtist and the International Labour
Organisation (ILO) did express concern for the tsghf individuals and peoples as an
important part of maintaining international pedte the inter-war period and during
the Second World War the idea of human rights, spetifically an international law
of human rights, gained real momentum among irgells, activists and civil
society organisations, particularly in the Anglopaasphere. Numerous associations,
including labour unions, religious societies anditipal campaigners, embraced the
idea of an international law of human rights andghmd reluctant states to uphold
human rights. For example political groups suchthees Commission to Study the
Organization of Peace, American Association for tated Nations, as well as
religious groups like the Federal Council of Chaeshand the American Jewish
Committee actively worked at the San Francisco emmice drafting the UN
Charter** and labour organisations were active from earlyinciuding the American
Federation of Labor, which submitted a draft dextlan to the committee that
produced the UDHR® Individually, H. G. Wells, Franklin and Eleanor &s®vel,
Jacques Maritain, W.E.B. Du Bois and Kwame Nkrummdre influential public
advocates of human rights of the time, despite irgn@ their views from utopian
socialism to Pan-Africanisrif. The idea of human rights gained a degree of

acceptability among governments as well, not jusbrag the major Allied powers

% Lauren,The Evolution of International Human Righ#d-102. See also, Jan Herman Burgers, “The
Road to San Francisco: The Revival of the HumamRitdea in the Twentieth Centuryfuman

Rights QuarterlyVVolume 14 (1992), 447-477.

% Korey,NGOs and the Universal Declaration of Human RigB-33.

% Morsink, The Universal Declaration of Human Righ1$8-169.

% | auren, 147-54.
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using them to justify their war with the Axis pow®rin particular Latin American
countries were early supporters of human rights Eswvell as former British settler
colonies such as Australia and New Zeal&hdahile the ongoing anti-colonial and
nationalist struggles were supportive of efforts affirm the right of self-

determination as a central human rights congern.

Focusing on this immediate context, in whitle tDHR emerges as the first
official and global human rights document, explaihs institutional form that the
post-war human rights movement took and the lastiggificance of the UDHR. As
the UN became the primary international organisafar the creation of a reformed
international politics, it likewise became the ington within which human rights
laws would be drafted and agreed to — though magional human rights treaties
would emerge later, they very much took their awenfthe UN. As important as it
was, this relatively new movement to institutiosaliinternational human rights
through international organisations that could mefand tame the older system of
sovereign states, it was not an independent or peimpsive development. The
modern human rights regime, from the beginning, wastested and ambiguous
reflecting the broad notion of equal universal tgghas well as rights to self-
determination that served as the basis of legitynfiacthe representative nation-state,
along with statist concerns to preserve order amdept sovereignty. Along with
these traditional understandings of human rigthts,discourse that emerged around
universal emancipation supported and enabled algiuof political movements that
were potentially more disruptive, highlighting desgated and wide-spread
patriarchy, racism and imperialism as limitations what individual and collective
rights that preserved so much the status quo amhiceve. These broadening notions
of universal right, both radical and reformist, een conflict with the prevailing
notion of sovereignty. The significance of the stabvereignty ideal was reflected in
the limited power of human rights protections witkihe UN charter and the reticence
of states to accept the authority of institutiomaéchanisms for human rights

protection that operated above the state level.

%7 bid., 136-46 and 154-65.
% bid., 166-77.
39 Morsink, 92-129.
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This incoherence of the emergent human riggdsne is often taken to reflect the
persistent force of statist structures and theuérfte of politics, but this is only
because it is assumed that true human rights wittdherent, indivisible even, rather
than ambiguous and at times working at cross pepesit is this reading that leads
Samuel Moyn to argue that human rights do not comeetheir own until the end of
the 20" century?®® This is true so far as human rights are definedeims of a
universal utopian vision, as well as an instituéiloregime with relative coherence and
mechanisms of implementation, but again pluraligimg idea of human rights, and
focusing on them as an ethico-political tool forspending to concrete social

problems upsets this logic.

The dominant story of both the post-war humghts movement and the founding
of the UN is one of responding to the tragedy &f 8econd World War. While | do
not want to promote the idea that the post-warrondes a great victory for the forces
of justice and order — a political mythology that ¢hallenged by the injustices
sustained and created by this new dttlerl do want to suggest that the war was the
vital political and social event that gave the hamights movement substantial force
and made the UDHR a possibility. Certainly, theael lbeen many destructive wars
before and the First World War had similarly shakiea old Westphalian faith, but
the breakdown of international political order metSecond World War was more
extreme, and importantly only part of a massiveaatisruption. The failure was a
social one, in the broadest use of the term, aS¥vbstern world found its technology
turned against life itself with a staggering fetggcits moral superiority proved an
illusion and its institutions of political authoritunder siege at home and in the
colonised world. The contributions of women and onity groups in the war effort
created populations with broader experience anaviguge, and with newly enabled
desire to see their sacrifice redeemed in domestiicical changes. Politically the
centres of power had shifted to the US and the USIsRprocess of decolonisation

4O Moyn, 173-175.

“ Mutua, “Standard Setting in Human Rights: Critiquel Prognosis,” 552-7 and 619-29. Mutua
provides a critical account of the immediate poat-settlement and an overview of persistent
challenges to the UN human rights regime as wedlraaccount of problems emerging from increased
international organisation.
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was underway (despite the insistence of men likastén Churchillf’? the project of
rallying the world in a fight of freedom againstragny inspired those subject to
different tyrannies to continue their fight — inding African-Americans, Black South
Africans, the working class throughout Europe, ha@&merican states and nations still
struggling with the ongoing imperial ambitions bEtUS — and the old international
order was consciously being remade for this woflcthe@wv powers and new states.
‘Everything, recalled Sutan Sjahrir of IndonesiaQat of Exile “was shaken loose
from its moorings. ... All layers of society cameste the past in another light®”

The rights tradition was certainly not theyopblitical and ethical tradition that
could have responded to the question of politiegitimacy created by the horrific
disorder of the Second World War — and in factdah#iguous relationship between
socialism and post-colonial nationalism emergesabge these ideologies were not
compatible with the liberal rights tradition thagfthed dominant understandings of
human rights in the post-war period. Universal tsgivere the currency of social and
political reform in Western European countries mderatic revolutions were fought
in the name of the civil and political rights of mahe working classes struggled for
voting rights, labour rights and social welfare;norities claimed rights of self-
determination and demanded equal rights under #we vomen struggled for
emancipation using the vernacular of righfthis is not to suggest that all struggles
for social change were expressed in a languagaieérsal right, but it is important to
note not only the dominance of the rights traditmithin internationally dominant
states, but also that the idea of universal hungins spread and pluralised rapidly.
Where white, Christian, middle-class, property avgnmen demanded political and
civil rights in one social revolution, suddenly Galics, Protestants, Jews, Women,

minorities and the lower classes were making tbein claims in the name of human

“2inston Churchill was quoted as saying, ‘Gandhistd all it stands for must ultimately be grappled
with and finally crushed,’ in Louis Fisch@sandhi: His Life and Message for the Wofhdew York:
Mentor, 1982), 135.

3 Lauren, 149.

“|shay, 85-172. Also, Afshari, 9-35, though heéeik to point out the difference between these
domestic and single issue rights movements werktaginzely different from the idea of human rights.
On the development of women'’s rights, see Arvonnér&ser, “Becoming Human: The Origins and
Development of Women’s Human Rightsjuman Rights Quarter)\/olume 21, Number 4
(November, 1999), 853-906.
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dignity or God given right&> A similar process began during and after the Sexcon
World War among disadvantaged groups in Westerntesstaand among colonised
peoples — especially when the rhetoric of humahtsidpecame a rallying cry for the
Allied power in their mass mobilisation for the weffort*® The implication of this is
not a defence of a liberal human rights triumpmalisiluman rights movements have
the power they have in light of the disruptionso€ial order in which they can act as
both cause and effect, but their success is inapoardained or presumptively always
for the better.The development of human rights has often beeneflayut as a
struggle of the oppressed or weak against the dammhiand strong, which is often
obscured, but rights are not the necessary langofegiech struggles and human rights
are often used by dominant powers to reinforcer thegitimacy. The dissident
position is usually worked out from a perspectifeerclusion or marginality and

always fragile, as established powers are able-mpt or rollback social chandé.

The actual drafting of the UN Charter challes@ny sense that a utopian vision of
peace and justice was the dominant one for postiwarnational politics. What is
surprising is that the call for universal rightssagiven as much space in the charter as
it received. In San Francisco, however, the infagenf smaller powers, prominent
individuals, emerging NGOs and public opinion prbseifficient to give the idea of
universal rights an ambiguous but prominent placéhné new charter. Along with the
efforts of NGOs, a conference of twenty-one Americtates held before the San
Francisco convention expressly opposed the Dumba@iaks agreemefif.Three of
the participants in the Inter-American ConferenceVdar and Peace — Cuba, Chile
and Panama — also provided early drafts for a humgaits declaration they hoped to
see taken up the UN.The rights movement, however, was marginalisedhin
structure of the new agency — relegated to theoresbility of Economic and Social
Council it seemed highly unlikely that human rightsuld emerge as an institutional
and political force sufficient to challenge the mowf the five permanent members of
the Security Council, who tended to defend the rmapees of state sovereignty.

“>Hunt, 146-75. This process is very well illustchte Hunt's analysis of the case of the French
Declaration of the Rights of Man.

*Lauren, 147-154.

" StammersHuman Rights and Social Movemerit§0-189. For a similar analysis also see Upendra
Baxi, The Future of Human Righ{®xford: Oxford University Press, 2007).

“8 Lauren, 170.

9 Morsink, 2.
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The drafting of the UDHR started shortly aftiee UN charter came into effect and
took place over two years. The initial process wharacterised by a great deal of
disagreement over what sort of action the new Ukhbiu Rights Committee, created
within ECOSOC, should undertake. Recommendations weade for a declaration of
common principles, for a legally binding internaib bill of rights and even for a
complementary international human rights cdBifto address the question of what
kind of document or institution to produce for tdbl system, UNESCO conducted a
survey of prominent thinkers from around the woidd their thoughts regarding
human rights® Along with the UNESCO project the Drafting Comraét of the
Commission on Human Rights was inundated with ssijmyes and drafts for an
international bill of rightS? Latin American governments submitted importanftdra
with the draft from the government of Panama prgvinfluential, and also the
American Law Institute produced a draft declarateomd a number of important

studies related to the isstre.

The declaration itself is properly seen asnprily the work of two men. John
Humphrey, an international lawyer from Canada, veeoved as secretary for the
Commission. His draft drew on the hundreds of pagfesaterial submitted to the
Commission on Human Rights, a survey of existingional constitutions and
included an extensive bibliography of sourtésRené Cassin, the French
representative and an international law experteplutation, then used this draft to
produce the document that was used in further elgtions. The final document is
structured so that key principles that apply to theole document, namely its
universal and equal application to all people rdlgas of their political status, appear
first. The different rights are then articulated gmoups, with political, civic,

economic, social and cultural rights all appeaimdurn. The final provisions then

*%|bid., 12-20.

*1 Mary Ann Glendon, “Knowing the Universal Declaatiof Human Rights,Notre Dame Law
Review Volume 73, Number 3 (1998), 1155-1157. The tesydocumentHuman Rights: Comments
and Interpretationscontains a broad survey of views and an accduthedimitations, prospects and
understanding of natural and human rights at the.ti

2 Morsink, 1-4. Lauren, 199-211.

%3 Morsink, 5-6. Also, for the American Law Instityeiblished its work as William Draper Lewis and
John R. Ellingston (eds.), “Essential Human Righitie Annals of The American Academy of
Political and Social Scienc&olume 243, January 1946.

** Morsink, 28-35. This account has served to estatiumphrey’s vital role in the drafting in
contradiction of Cassin’s own assertions that he tha chief author.
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underline the intentions of the document by staingeneral right to a secure and

peaceful international ordét.

Initial deliberation took place in the DrafiirCommittee and its working groups,
before being considered by the larger CommissionHuman Rights and the
Economic and Social Council. Each article was esiteatly debated and most
significantly revised before the UDHR reached then&al Assembly for a vote in
1948. Further changes resulted from the delibaratio the General Assembly as
well. While the document that emerged was alteneshany ways it retained its basic
structure and was widely accepted as a needednssgry the UN to the political
horrors of the recent war. Nazi aggression, theothlst, the imperial ambitions of
colonial powers old and new, the war crimes tribsim@ Nuremburg and Tokyo, the
slow deconstruction of colonial structures all figdh into the political imperative
surrounding the declaratiGA.Human rights advocates all too often sell the Gane
Assembly vote as an example of unanimous conseasdsyhile it is the case that no
state voted against the UDHR, there were a numb@nportant abstentions. The
emerging socialist bloc in Eastern Europe abstairedespite their role in
negotiations, never wholly supportive but not costglly hostile to the project —
largely out of an opposition to the emphasis ofl @ad political rights in the UDHR
that challenged the state’s authority. Other altistes were included Saudi Arabia,
for whom the right to religious freedom was unad¢abje, and South Africa, who
took issue with the challenge that the strong amelrc statements against

discrimination presented to the apartheid regime.

With this broad historical setting in placewant to turn to the details of the
debates that went into the drafting of the UDHR.what follows | examine the
importance of the idea of an essential human digoithe UDHR, suggesting that it
should not be understood as either a moment ofecsos or an illegitimate
imposition. | then turn to the political reformsggested, rejected and embraced in the
UDHR drafting in order to consider the implicatiosfshuman rights as an idea that is
transformative for world politics. Again, | want &void easy conceptual distinctions,
in this case between cosmopolitan and nationalreydend emphasize the situated

% Glendon, “Knowing the Universal Declaration of HamRights,” 1162-1173.
% Morsink, 36-91. For a broader overview see Burgéise Road to San Francisco,” 447-477.
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nature of the drafters’ response to the post-waraed the possibilities human rights

open up for reconstructing political order today.

[ll. Human Dignity: Impartial Imperative or Situatist Ideal

ARTICLE 1. All human beings are born free and equoallignity
and rights. They are endowed with reason and censei and
should act towards one another in a spirit of kedibod.

The importance of the idea of human dignity is keynterpretations of the UDHR'’s
significance. Parekh sums up the issue, sayingmdtely the assumption of the
natural dignity of human being became part of tiEHR despite the attempts by the
drafters to keep the language neutral on this topiSupporter and critic alike agree
that “human dignity” in the UDHR points to essehtianatural human characteristics
that justify rights, where they part company iswlimether a neutral and consensual
definition was achieved or is possible at all. Ehare two problems with this
understanding. First, the focus on a neutral adcof@irdignity, or its absence, is
required by a particular way of understanding sghtas has been argued in earlier
chapters, a moralistic understanding of rights troes them as moral principles that
determinately limit the boundaries of legitimatdifpcs. If we reject this view and
look at the articulation of human rights as congimgethical ideals intended for
specific contexts, then the contestation and anilyigof human dignity is as
important as the supposed consensus on an essewialing. This highlights the
second problem with conventional understandingbuwhan dignity in the UDHR;
they only focus on particular aspects of the dngftprocess: those bits favouring
either a narrative of achieved or imposed conserasuene’s inclination demands. In
this section, | focus on why the drafters thougltnhn dignity was so important to
the UDHR and the future of human rights, as wellh@scontestation of that meaning
— this leads me to argue that rather than achiegingpnsensus on the essential
features of human nature, the UDHR is a key eadynent in an ongoing discussion

of human dignity in the context of world politics.

*" parekh, “Resisting “Dull and Torpid” Assent,” 763
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Anyone reading a history of the UDHR or thanscripts of the drafting process
will be struck by how much time was spent suggestidebating and revising
individual articles. Yet, an important philosopHicanversation surrounded this more
practical work and constantly re-emerged as a midiscussion. As P.C. Chang, the
primary Chinese representative, stated in a meeatfnipe Commission on Human
Rights intended to define their task, ‘I am afraiden we are asserting rights, rights,
and rights, we are apt to forget the standard of.rtas not merely a matter of getting
things, getting things, but also: what is the ofijecof being a man® Contrary to
the idea that dignity was a necessarily vague quntee discussion of human dignity
was seen by even the less philosophical draftemsh sas Coronel Hodgson
represented Australia, to be a vital part of thelatation, as it served as the
justification in the preamble it needed to amoumtnore ‘than a series of pious
objectives.*® Despite trying the patience of some, in partictmsa Mehta who
represented India, there was a clear sense thse fhi@losophical issues mattered.
Charles Malik, of Lebanon, responded to Mehta's dtigmce by underlining that
ideology informed all thought and insisting thae iommittee on Human Rights deal

with such matters in the open.

Then, the honourable representative from India ghat the
Charter already contains a mention of human digaitg worth
and that we should not enter into any ideologicalzenin our
discussion here. Well, unfortunately, whatever way, Madam,
one must have ideological presuppositions and, attem how
much you fight shy of them, they are there and gdhber hide
them or you are brave enough to bring them out tiloopen and
see them and criticize them. Furthermore, it iscigedy my
intention to give meaning to that vague phrase, dnudignity and
worth, which is used in the Charter to give it @it and,
therefore, to save it from hollowness and emptifigss

The discussion of dignity was important in reveglithe different views of why
human dignity justified the human rights being deetl, but it did more than that. By
focusing the drafters on the task of, as Changitputnaking the standard of man

%8 Verbatim Record of 31 January 1947, Commissiohloman Rights (Charles Malik Papers, Library
of Congress, Manuscripts Division). All referenteserbatim records are taken from this source.

%9 Coronel William Hodgson, Verbatim Record of 9 Ju9&7, Drafting Committee.

% Charles Malik, Verbatim Record 4 February 1947m@ussion on Human Rights. Also, Charles
Malik, The Challenge of Human Rights: Charles Malik areltmiversal DeclarationHabib C.

Malik, ed. (Oxford: Charles Malik Foundation, 2008Y.
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respected® the focus on human dignity clarified the probldmeyt were addressing.
The declaration of these new human rights was daérto affirm universal moral
principles for international politics based nottbe authority of states but the value of
the people of the world. Early on Chang graspedctheslty of what they were doing,
saying, ‘we are dealing with something which hasbeen dealt with before, namely
the international aspect of equalif§.The awareness of their work as a response to a
particular situation was widely shared, especiallyen discussing the foundational
notions of human dignity.

While it possible to overstate the importarafeNazi atrocities to the UDHR
drafting®® the wider context of the Second World War wasithemediate backdrop.
In particular, there was a sense that the defehb@man dignity provided by a new
human rights institution was called for by the m@atment of, and extreme demands
placed on, individual®® Assistant Secretary General, Henri Laugier, opehedf"

meeting of the Commission on Human Rights withesickvocation of this purpose:

With your boundless devotion to the cause of hunmgints and to
the cause of the United Nations, let us here gattiength for our
fight from the recent memory of the long darkndssugh which
we have come, where tens of millions of human keettigd so that
human rights might stay alive, from the memory bftrose men
and women who have found in their dignity alone strength to
sacrifice their lives in order, obstinately, to gleom, amidst the
depths of surrounding darkness, the presence angdimanence
of the star$?

The work of defending human dignity was seen aseply moral task demanded by
concrete political tragedy. In particular, thereswaasense that a common humanity
had to be affirmed and that individuals protectexnf the power of the state. Cassin

expressed both of these commitments often:

We have seen and lived through a period when hisoeaiety has
been practically destroyed by the application @bacept of race,

¢ verbatim Record of 31 January 1947, Commissiohloman Rights.

62 \erbatim Record of 4 February 1947, Commissiotdaman Rights.

83 Susan Waltz, “Universalizing Human Rights: ThedRol Small States in the Construction of the
Universal Declaration of Human Right¢fuman Rights Quarterlyyolume 23, Number 1 (2001), 53.
®* L auren, 204-205.
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or concept of the nation, or concept of the volwijll call it; and it
is a most important fact that we should have litedsee this
possibility of men crushing and denying the rigbitsnan, both as
communities and as individuals. | think we mustishsipon this
fact: that we must finally reach the fusion of fdea of man as a
community and man as an individ§al.

The State, in other words the collectivity, haseasthe maximum
from millions of people, the greatest thing thewldooffer - their
lives .’

This focus on the dangers of the totalitarian stateile clearly resonant with the
liberal tradition, was drawn from the specific cexitthe drafters were responding to,
in which states had turned against their citizens ishocking wa$? Further, the
sacrifice demanded of citizens by states duringwhe also played a key role in
understanding both rights to membership and welfapgisions as central to human
dignity.®® This is important because the conception of hudignity under discussion
was not an attempt to derive abstract philosophpcadciples, but practical moral
reasoning at work, in which the drafters soughatculate a moral ideal to guide
future action. Human dignity was debated againsaekdrop of real offenses — all
encompassing interstate war, mass slaughter, engroigilian casualties, nationalist
and racist ideology, statelessness, economic dgpres and the debate reflected that

situation even as it revealed an persistent pkmabf views.

Malik, Chang and Cassin were the primary regméative that developed the ideas
that framed the drafting proce¥sThis, however, did not mean they were of one mind
on the meaning of human dignity. In an early Hunkights Committee meeting,

Malik"* focused on the idea of conscience as the ahilighange one’s mind:

% Verbatim Record, 31 January 1947, Commission omafuRights.

¢ Verbatim Record, 23 June 1947, Drafting Committee.

® This is a fundamental tension that emerges im katenan rights development once the concerns of
post-colonial states to ensure self-determinataingd prominence in both UN conventions on human
rights.

% This connection is made most strongly by René i6¢Esance) and Hernan Santa Cruz (Chile).
Verbatim Record, 23 June 1947, Drafting Committee.

0 Glendon, “Knowing the Universal Declaration of HamRights,” 1157-1159. Not only were they
the most philosophically inclined members of thafting committee, the three men also were part of
the working group that did the detailed work ofgagng the actual draft. For a detailed accounthef
drafting process see Morsinkhe Universal Declaration of Human Rights35.

" Charles Malik was the youngest member of the Casimin on Human Rights and was a novice in
diplomatic matters, having only recently been dy@fhs the representative for Lebanon — leaving his
previous position as a philosophy professor. Whiiidik was a Christian, he also strongly identifesl
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If we have any contribution to make, it is in theeld of

fundamental freedom, namely, freedom of thoughgedom of
conscience and freedom of being. And there is anet pn which
we wish to insist more than anything else, nambbt it is not
enough to be, it is not enough to be free to betwba are. You
must also be free to become what your conscierqgres you to
become in light of your best knowledge. It is ttiere freedom of
becoming, of change that we stress as much asireetibeing.”

This lead him to focus on the protection of persioos the pressure and power of the
modern state, to accord a special place to thenergacivil society in which we make
our common life, and the preservation of a spacérée thought, opposition and even
rebellion against established authofityFurther, he was among the strongest
advocates of human rights because he thought tmsyred that the people
determined the state, which not only reflecteddoiscern to protect individuals from
the state, but also to protect small states fropenal powers. ‘We intend to say that
the people are active and take the initiative e dletermination of the State. It is not
as though you come to the people, offer them sanggtiand they consent to it. It is
our intention that originally the people, themsslviake the initiative in determining
what the state should b&'So, while it is accurate to point to Malik’'s emptsaon
‘natural rights,”®> we see that his understanding of their justifmativas hardly
orthodox and attempted to preserve what he sawalgmhle in human beingnd

becoming’® There is a tension in Malik’s view, or perhapsbfiess, in asserting that

an Arab and was particularly concerned with thespéhreats faced by small states in an intermatio
society dominated by powerful states and impeiagrs. Educated in the USA and Germany, he
completed his PhD under the supervision of Martaiddgger and Alfred North Whitehead. While he
was a strong supporter of human rights and an aggaf Soviet communism, he was not a
conventional liberal or westernised elite — he ned committed to Arab independence and saw
himself as a fundamentally religious figure. Forrenon Malik’s biography and thought see Joe
Hoover, “Remembering Charles H. Malikhe Disorder of Thing® February 2011,
http://thedisorderofthings.wordpress.com/2011/02&8embering-charles-h-malik/#more-1873
(accessed 29 March 2011).

2 Malik, The Challenge of Human Rights-17.

" Ibid., 26.

" Verbatim Record, 23 June 1947, Drafting Committee.

5 ‘Obviously, the very phrase means that man irohie essence has certain rights; that therefore,
what we are going to elaborate must answer to @ and essence of man. Therefore, it must not be
accidental. It certainly must not be changing wiitie and place. The Bill of Rights must define the
nature and essence of man. It will reflect whategard human nature to be.” Malikhe Challenge of
Human Rights58.

% In particular, he was keen to emphasize that reneadefending an atomistic or pre-social
individualism, but rather concerned reconstructdigmity of persons in light of the power of social
and political orders. ‘It can be shown that asriasses rose, man, humanity necessarily declined.
When you become an atom in a massive ocean ofi¢gdéigtlike atoms, without structure, without
distinction, without ontological differentiation &inction, then you lose your sense of essential
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the most important freedom to protect is a persémr@sdom to change and become,
while also asserting that we can build a sociakorgpon man’s essential nature that
does not limit that very freedom. Yet, despite thistoric of human nature, Malik

continuously put the protection of the freedom lté person into the context of his

times.

Who is this person? This person, Mr Presidentyésliving, dying
man who suffers and rebels, is scared, is oftereciddd, makes
mistakes, the man who thinks, hesitates, decidesgassips, and
who needs to be lifted when he falls. It is thengeeven who
blushes, laughs, and changes his mind when he khettesr. This
being, Mr President, in his own personal dignitg aelf-respect is
in danger of being drowned and obscured by politiaad
ideological systems of all sorfs.

Whatever the consistency of his metaphysical kelefout human nature, Malik’s
defence of human rights was based on an oppogiidarms of social order, both
domestic and international, that failed to respgetsons as feeling, thinking and
creative beings increasingly subject to the powethe nation-state, at the cost of
intermediate ties, and devalued by contemporargitons and ideologies — whether
individualist or collectivist. This view was firmlyooted in his experience of that

time.

Along with Malik, P.C. Charif was the most philosophically inclined participant.
In addition to clearly articulating the task theafters had before them in terms of
human dignity, Chang also made important contrdngito the idea as it developed in

the UDHR. His primary thought was that consciemsean essential aspect of dignity,

inalienable human individuality. The internatiomairk of human rights and fundamental freedoms is a
faint effort to recover this lost individuality, tbe end that the individual person should rediizeown
natural dignity, namely the rights and libertieshavhich he, as a man is endowed by nature.” Malik,
135.

" Ibid., 60.

8 peng-chun Chang was originally an educator, playwiand literary critic, who earned a doctorate
at Columbia University under the supervision ofrd@lewey. He was involved in the fight against
Japan after they invaded China in 1937 and it waisd and after the war that he was recruited ¢o th
Chinese diplomatic service, first as a spokespetbanged with disseminating information Japanese
atrocities, then later as a ambassador to TurkdyCdmle. He was known to be a strong advocate of
Chinese culture, keenly interested in cross-cultliEdogue and a committed secularist. Like Mali h
was concerned to establish greater equality betwtgas and was deeply effected by Western and
Japanese dominance of China. For further detadl$&sdendonA World Made New33 and 132-133.
Further details on Chang are can be found in Ruéh Bheng and Sze-Chuh Cheng, elleng Chun
Chang 1892-1957: Biography and Collected Wdfksvately Published, 1995).
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involved what he called ‘two-man mindedneSsThe idea of two-man mindedness
implies sympathy as fellow feeling, but also sonmejldeeper and more demanding,
what Chang described as ‘extending our consciosste®thers® This involved
both recognition of mutual duties between all hunb@mgs and a respect for the
values of others. ‘The definition of man is to beman-minded — namely, that
whatever he does, he thinks of the other persoifi th& other person were in his
place.?! This entailed not only the acknowledgment of a w@n humanity, but an
insistence that this enabled forms of understanthat) could cross cultural barriers
and should inspire consideration for others. Chémgexample, was instrumental in
insisting that reference to a monotheistic deitykbpt out of the document, as this

would undermine the potential universality of treedment?

The idea of two-man mindedness develops dignita different way than Malik’s
notion of conscience, as Chang points to an oriiemtahat individuals should, and
can, take toward their relationships with othetsisTinvolves, as he said, ‘the feeling
of the sense of human dignity in the individuahttls, as an individual feels when he
thinks of equality. He feels that he is as gooadmgody else® Yet, along with that
the individual recognises the perspective of otlard adjusts his behaviour in light
of social duties and obligations. Therefore, alawith asserting the freedoms and
rights of the individual, the consideration of humaghts requires determining the
social ties and obligations that exist internatliyn& he practical consequences of this
in the UDHR included recognition that individualsve obligations to the community
and that states retain a degree of privilege apahcal embodiment of distinct ways
of life, which was reflected in several articlesdashared by a number of those
involved in the drafting process. Both C.H. Wu, #iernate Chinese representative,
and Ronald Lebeau, from Belgium, supported Charfigtsis on both individual
freedoms and dutiéé.‘In the eighteenth century the human being wasntidual

whereas in our opinion, the human being nowadaylseigperson who participates in

" Verbatim Record, 17 June 1947, Drafting Commitfeehe suggestion of Wilson, Chang attached
his idea to the word “conscience”.

8 Ibid.

81 Verbatim Record, 31 January 1947, Commission omafuRights.

8 Glendon A World Made Neya7.

8 Verbatim Record, 4 February 1947, Commission omafu Rights.

8 Verbatim Record, 1 February 1947, Commission omatu Rights.
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the normal life and existence of societyAlso, Romulo, from the Philippines, shared
a concern to ‘take into account all the differemtwral patterns there are in the world,

especially in respect to popular customs and legstems2®

The French representative René C8&siras the third major intellectual figure
among the drafting committee. While he often exgpedshis agreement with both
Malik and Chang, his own words reveal that whatentllectual alignment he may
have had with these men was coloured by his owticpéar views. More than
perhaps any other participant Cassin had a seas¢htn UDHR must respond to the
horrors of the Second World War and ought to engligaity by affirming the

oneness of humanity and guarantee the legal pdityoofeevery individual:

But the fundamental that there is a unity in hureaciety, society
composed of human beings which can be comparede@other,
which has the same natural aptitudes whatevemtbidd be, this
is the most important thing which must be placed aar

resolution®®

This is a point which we have not yet examined hatiunk it is
appropriate. Since we are studying the fundameights of man,
to state that not only must everybody be free majyi, but to
state also that every human being normally possgbsés and
obligations, and, therefore, has "legal personafity

While he affirmed Chang’s notion of two-man mindesls by asserting that ‘that idea
of reciprocal duties is at the foundation of theapt of fraternity,” one wonders if it
contained the same sense of struggling to exteed amonsciousness to understand
the perspective of another. Cassin’s further rematkggest he was less aware or
concerned with how a universal account of humanitignight impinge upon others.

The violent particularlisms that characterised 8econd World War were at the

% Ronald Lebeau, Verbatim Record, 1 February 194mi@ission on Human Rights.

8 Carlos Romulo, Verbatim Record, 1 February 194m@ission on Human Rights.

87 René Cassin was a secular French Jew who hadisas\e soldier in WWI before studying the law.
WWII interrupted his career as a professor of laewhe went to England to join De Gaulle’s
resistance and served as the general’s chief éatyador. His support of human rights was influenced
by the murder of many family members by the Nanis kis conviction that the French rights tradition,
focused on the equal legal standing of all citizeimsuld to be expanded to the international leixe
Glendon A World Made New61-64. Further details can be found in Marc &Rgné Cassin 1887-
1976(Mensil-sur-I'Estrée: Perrin, 1988).

8 Verbatim Record, 4 February 1947, Commission omafu Rights.

89 Verbatim Record, 20 June 1947, Drafting Committee.
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forefront of his mind and while he argued thatisitquite obvious that we cannot, in
our International Organization, affirm or asserhoepts or ideas which would be
special to any one nation or to any one categonmyaf,’ he expressed little doubt
that each individual must hold their human righdsaarecognised legal person before

a representative international political authority.

It is perhaps Cassin’s familiar grounding iditeeral universalism that has lead
many to see the entire UDHR as a wholly “Westemujgxt. This does a disservice to
Cassin’s thought, as he was remarkably cosmopolitahis view, asserting that
human rights break open the state, exposing itnatiay and interference. Further, he
modulated the very French idea of “Fraternity” iat@lobal register, looking beyond
any republic to a human community that must beguatetd through the establishment
of legal rights. Other liberal members also backgxd this individualistic view.
Charles Dukes, the British representative, stdtat‘the British conception of human
rights rests fundamentally on a belief in the digrsind importance of the individual
man. It is a conception which the United Kingdonil wiways defend® Dr Jose A.
Mora, from Uruguay, echoed this sentiment, arguimagt the individual should be
placed at the centre of international law in orsieundermine the absolute authority
of national sovereignt}? Likewise, Eleanor Roosevelt spoke in individuadiserms,
though it is worth noting that she, like the otlteberal” representatives, were
concerned with economic and social rights as wettial and political ones, taking it
to be central to the dignity of individual that arpon had health, welfare, food and

income?®

It becomes clear in examining the debates theedrafting of the UDHR that there
was no simple consensus on what dignity meant &adl the contesting ideas
informed the resulting list of rights — as wellfagther plans for institutionalisation —
in different ways. Yet, this contestation did nesult in the victory of a single

Zi Verbatim Record, 31 January 1947, Commission om&tuRights.

Ibid.
%2 |bid.
% The tenor of liberal or “Western” political thougt this time was very different that what we
associate with later forms of philosophical libesa or political and economic neo-liberalism. The
UNESCO survey on human rightduman Rights: Comments and interpretatiagiigstrates this
broader intellectual background well, as does tilection on human rights from the American Law
Institute, published as “Essential Human Right$)g Annals of The American Academy of Political
and Social Science

231



ideological view or the creation of a practical leatpty consensus. Instead, we see a
vigorous debate in which key lines of thought ereetfzat will play crucial roles in
the development of human rights. There was an ageethat the Second World
War, taken as a diverse whole, revealed a graeatio human beings in the forms of
deprivation, war, murder, expulsion and abuse -, amgbortantly, the state was
inadequate to the task of preventing these abas®kwas in many cases a direct
perpetrator of them. This lead to a common commitnte a shared humanity, yet
even this common picture of human dignity was manh many hues. Further, there
was a shared sense that new political institutisee needed to protect people from
the power of the state, again for different reasams leading to different suggested

reforms, examined in more detail in the next sectio

Attending to the ambiguity of these early debagives us more than a richer
history of the ideas that motivated the early ssagfethe human rights project, they
also provide an impetus for reconsidering how etih@nd political theory relates to
such events. It is all too common to read the Eakonsensus as a failing, or part of a
process that, ideally, will lead to consensus -see this tendency because of how we
understand the relationship between moral prinsipled political action. The effort
to capture a sense of the debates over human gigghlights a situated approach to
ethical theory and allows us to understand theestation we see in ethical terms.
However, it is important to keep the political asigen mind, as a closer engagement
with the debate over the UDHR provides us with@dpctive example of how human
rights are understood and deployed in world pdjtiand how it can lead to
entrenched ideas and powers being articulated imersal terms without critical
reflection. Therefore, keeping an eye on the alwmlgical content of ethical

reasoning encourages a critical response.

A number of contemporary questions emerge frewisiting the debate over
human dignity. What does human dignity mean now? tBa plural and contestable
accounts of humanity lead to single and coherenbsstitutions? These are key
questions. For now, | only want look to the wayséh@uestions alter the debates over
human rights: moving away from the assertion aeatpn of an essential humanity to
a contested understanding of the moral significasicehared humanity, which is

expressed in various forms. And institutionally, whashould we judge the
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contemporary international human rights regime? e@en further, should we be
looking to other spaces of human rights activityz3e lines of thought and openings

for inquiry are given further examination in thedl chapter.

IV. Human Rights’ Dreams Deferred: The Limits o€&westruction in World Order

ARTICLE 28. Everyone is entitled to a social andeinational
order in which the rights and freedoms set fortkhis Declaration
can be fully realized.

The second aspect of the drafting | want to disau#ise self-conscious reconstruction
of the structure of international politics that tparticipants took on. This was an
unavoidable feature of their work as articulatimgiaternational set of human rights
implied that new demands would be placed on atestarherefore, the foundational
distinction within legal and political thought beten domestic and international
spheres was thrown into question. Even though teésments of the debate were
necessary to the idea of human rights, they didlead to any one necessary set of
reforms. Recognising the contingency in the shapa& the reconstruction of
international politics took is an important insighait speaks against seeing the legacy
of the UDHR as either a progressive dream of alilggh global order too long

deferred or evidence of the inevitable persisteri@state-centric order.

Conventionally, the story told about the pladéhuman rights in the immediate
post-war era is one of political weakness. Not amfis the inclusion of human rights
in the charter of secondary concern to the majoveps, but also the emerging Cold
War rivalry marginalised the importance of humaghts within the larger UN
organisatior?* until the promise of human rights was finally isetl after the end of
the Cold War. These historical accounts are acewatfar as they go, but they are
importantly retrospective and | am primarily intgtied in how the drafters understood
their role in reconstructing international politicseparated from their eventual
effectiveness. Also, this conventional account ss=e the place and importance of

human rights from the perspective of a particuktr &f state representatives, both

% | auren, 233-270.
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within nation-states and acting as representatiigsn international organisatioris.

Returning to the original debates over the UDHRegi¢ an insight into the contest
over the role that the UN would have, and the s$jechallenge that was issued to
state authority. Importantly, it places the progres view of human rights under
suspicion by emphasising the situated context odnstruction and the contingency
of particular successes and failures. The appehlet&JDHR as a founding document
to a still emerging international human rights negiis one-dimensional and ignores
plural lines of possible development. Revisitingeséd debates, however, also
undermines an account that sees human rights agnakto international politics or

only the tool of powerful states — the conceptuak@r of human rights is in a sense

beyond such easy control, even as the lines ofldgwvent are ambiguous and plural.

Perhaps the most surprising thing about thmatgs over human rights, especially
given conventional accounts of human rights as margr subservient to more
statist concerns, is that everyone involved ackedgéd that declaring and
institutionalising human rights was a necessary phthe post war reconstruction.
Also, there was a clear recognition that such ansituction would undermine state
sovereignty and that the international communitg lanewly articulated duty of
concern for individuals. These facts were seemiigken as given starting points.
Yet, there was a great deal of opposition over wiatpractical implications of these
changes were, and how far the traditional inteomati order was, and should be,
undermined by a declaration of human rights. Ingoarpoints of contention were on
the necessity of an international court of humayhtd, the legal implications of a
binding convention, the direct reporting of humaghts abuses to the UN and
whether UN human rights institutions would be sdfby state representatives or

individuals unrestrained by their role in state ggmments.

Hodgson and Mehta were strong advocates imnaan rights court. They saw that

such a court was essential to establishing an teféednternational bill of rights

% This is especially important in understandingriidest progress made in reforming international
politics by the UN human rights institutions, ae tiepresentative drafting the UDHR were working
during an exceptional time when it was not cleaatgianding the UN or the new human rights
mechanisms might have within the international ar@is was true even of the representatives, who
were given unusual freedom as the UDHR draftingesiia— in fact the status of the representative on
the drafting committee was a key issues raisedéysbviet delegation, who insisted that individuals
represented their states directly and were notogistd as independent representatives within the UN
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backed by political institutions that supersedeel state€® Cassin, likewise, was a
strong advocate of legal institutions that woulstitutionalise the legal personality of
the individual. During the first meeting of the Etnrag convention it was decided that
the work of the Commission on Human Rights shoati$ on three tasks: drafting a
declaration of principles, drafting a binding contien, and finally drawing up

provisions for the implementation of human rightghis final task was the least

successfuf’

The opposition to such a court or strong iraelent institutions for enforcement
was varied. It is easy enough to read the opposiiothe UK, USA and USSR as
political opposition intended to preserve their powYet, in each case there was a
principled case against such a court. The USSR m@st opposed. They not only
opposed the creation of international legal insbs that would place the individual
above the state in international law, but cogepthnted to the danger that such a
move could potentially institutionalise a standafdcivilisation that recreated the
logic of imperial and colonial authorif{.They were hardly alone in their concern that
a strong international regime would be dominatedWgstern powers, potentially
threatening international stability and underminithg right to self-determination.
Chang and Romulo were both hesitant to embracenpm@hensive international legal
regime, and Malik was keen to emphasize the piiotegranted to small states by
emphasising the right to self-determination fores in the Declaratiof. The UK
and US were less motivated by a fear of coloniapdsition and rather more
concerned with weakening the authority of the stiéwgugh they clearly supported the
idea that human rights provided standard for tj@ifeacy of sovereign authority.

Early during the first meeting of the draftiogmmittee a distinction was made
between a declaration and a convention, which geéeertwo further controversies.
The original split was done to overcome controvaeyarding the legitimacy and
process of the committee in writing a binding ledatument, with the USSR being

sceptical and questioning the standing of the Dr@fCommittee to do more than

% Verbatim Record, 1 February 1947, Commission omatu Rights.

" UN Commission on Human Righ®eport of The Drafting Committee to the Commissiofiuman
Rights(Geneva: ECOSOC, 1947). E/C.4/21.

% Vladimir M. Koretsky, Verbatim Record, 12 June I9®rafting Committee.

% Verbatim Record, 12 and 13 June, Drafting Committe
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recommend articles for discussion and the degreghioh the representatives were
obliged to express the official position of themvgrnment®® Other major powers
were also cautious in establishing a binding leddument that infringed on state
sovereignty. The US position, for example, was duafed by Roosevelt's personal
support for a strong human rights institutions affttial US hesitance to produce or
agree to a document that defined state obligatieysnd those in the UN chartéf.
Even smaller states were concerned with the palegifiects of a human rights treaty
that would alter existing international law; in clissing the work to be taken on by
the Drafting Committee, Dr Ghasseme Ghani, theidrarrepresentative to the
Commission on Human Rights, worried that a strongéin rights document could
undermine the stability of the established syst¥niThese concerns led to the
decision to prepare both a declaration of prinsip#d a convention, implying
different procedures reflecting the different ssathe documents would have. From

this a second disagreement emerged.

Those countries favouring a strong legal domuimresponded to this divide
between declaration and convention by giving piyaio the drafting of a convention.
Hodgson and Mehta were strong supporters of a cwiove as was the UK,
represented by both Dukes and Geoffrey Wilson, wiere keen to specify any
declared rights precisely in order to establish ahgnges to the legal rights and
duties of state¥” In the end, however, the primary focus was givea hon-binding
declaration. The reasons for this were complicaadtly it was a matter of political
expedience, writing a non-binding document prowess Idifficult, and partly a result
of the difficulty of drafting even a declarationathcould garner wide support, as the
later stages of the drafting process proved coisigsit Importantly, it was only
because the declaration did not require the Comomissn Human Rights to resolve
the issue of the legal standing of a conventiont thade it possible for a widely
accepted international document to emerge. Therisung value of the UDHR as a

190 Koretsky, for example, attempted to reopen debatthis point in the Drafting Committee even
after the Commission on Human Rights decided thmbding document could be proposed, though it
would subject to state ratification. His intervemtion this point goes on for 30 pages of in the
transcript. Verbatim Record, 12 June 1947, Draf@uognmittee.

191 Glendon A World Made New71-72.

192y/erbatim Record, 31 January 1947, Commission om&tuRights.

198 Dukes make his position clear in the Verbatim Reéc81 January 1947, Commission on Human
Rights; and Wilson gives his support for a bindbogvention in Verbatim Record, 12 June 1947,
Drafting Committee.
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statement of principle capable of inspiring furtlpaditical action was most clearly
perceived by Eleanor RoosevElt. For many, this early failure to have an enforceabl
legal document was a major weakness of the eahahuights efforts of the UN, yet
it also helped to initiated a broader human rightditics in which the ideas and

language of rights was taken up in new contexts.

Other major controversies were over the shdme new UN human rights
institutions would take. In particular, there wasagreement over whether the
Commission on Human Rights should set up mechaniemisidividuals to directly
report human rights abuses, and over the offitaiding of representatives in various
human rights bodies, whether they would be stgteesentatives or individuals free
to express their own opinions and pursue their emals. Yet, what on one level is a
bureaucratic debate is also fundamental to the gingehuman rights institutions and

their degree of independence from state authority.

Roosevelt was a strong supporter of individeglorting mechanisms, motivated
by the copious correspondence she received both psvate individual and as
member of the Commission on Human Rights. Speafrgpmmunications she had
received, she said, ‘1 am conscious of the fact theman rights mean something to
the people of the world, which is hope for a betjgportunity for people in general to
enjoy justice and freedom and opportuniff.’ For her, and other supportive
representatives such as Cassin and Malik, the WNdaio vital work by providing a
forum for individuals to appeal to when they wetsused or neglected by their
government. Debates within the Commission, howewere rendered peripheral by
judgments higher up within the UN structure thamoaunication of alleged rights
abuses would be made anonymous before the Commissieived them and that the
Commission could only consult these communicattorisaform their work, not press
for public redress within the UN? This stunted effort at reform was partly inspired
by the experience of the Second World War, wheeesthtes had turned against their
citizens in horrific ways, but also by a developsgnse that responsibility to fellow

human beings suffering in far flung locations reqdi global institutions. This

% GlendonA World Made Newl173-174.

195 y/erbatim Record, 27 January 1947, Commission om&tuRights.

1% YN Commission on Human RighSummary Record of the Twenty-Sixth MeetiBgneva:
ECOSOC, 1947), E/CN.4/SR/26.
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emergent cosmopolitan structure, however, did notige the early debates and the
new human rights institution deferred to state aityy a compromise fully
institutionalised in later conventions in which ntonng was done through country

reports prepared by state authorities then passeal the UN.

The debate over representation risks seemiag more arcane, but it was a key
issue. In the early sessions of both the Commisamehthe Drafting Committee there
were many questions regarding the status of reptapees, did they represent
themselves or their government. Further, the qoesif who could be involved in the
drafting of human rights documents was raised,iqdarly, whether outside experts
or UN officials not representing governments codidft binding documents, it was
decided that they could be consulted but authorggted solely with state
representatives. The USSR was particularly emphiibeigh the US shared this view
(which complicated Roosevelt’s position). Furthebdtes were over who would
participate in the human rights institutions tharevbeing set up. Malik and Cassin,
in particular, were supportive of having individsiaapable of expressing their own
views in these institutions, as well as the induosiof experts and relevant
organisations?’ Again, these matters of procedure would have meifects on the
kind of institution the UN became and how much potihe suggested human rights
standards had independently of nation-states. fitegeists of state sovereignty won
this struggle as well and further entrenched a phr@ach to human rights that was
dominated by the rights of states, but the contest hardly decisively ended — the
UN in later years has adopted reforms to incredse ihclusion of non-state
representative and to improve their responsiveteehsman rights abuses reported to

the its various human rights bod88.

While the success of more fundamental recaoastms of international political
order was limited, small and important changes wesede. Further, the contests seen

in these early debates have continued to be impuoita the development of human

97 The debates and votes over the issue can aredaut in across the £011" and 12" meetings of
the Commission on Human Rights. Verbatim Recordsdl3 February 1947, Commission on Human
Rights.

1% contrast to Moyn’s claim that the human rightsject was stillborn in 1948, | would suggest that
this analysis highlights the fact that the humahts that state actors were willing to accept ahithv
rights advocates were able to pressure statesépbwere different and far more minimal than the
reinvigorated account of human rights that emerigatie 1980s and 1990s.
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rights. Two key changes are worth focusing on. &\t the failings of the early
human rights institutions and documents to overcdhe priority given to state
sovereignty, there was a revolutionary change glage international legal status to
individuals. Cassin was the most clearly awarehefdignificance of this change, and
the most vociferous advocate of institutionalisings thoroughly as possible. Also,
the legal person that emerged was defined as iantytequal; the focus on non-
discrimination in the UDHR is hard to underestimatehe time. Not only was it a
response to the racist ideologies of the defeated Aowers but it challenged a
variety of practices that embarrassed the victaripowers as well. The UDHR’s
insistence on non-discrimination gave support te tlecolonisation movement,
bolstered the women’s rights movements, challengetst policies in South Africa
and the Unites States, and empowered those opposettionalistic politics. While
the legacy of this institutionalised legal indivaduis not purely positive, these

changes were historic and altered internationatip®iin profound ways.

Also, the UDHR enshrined the equal sovereigitgtates, while also making the
respect of that sovereignty dependent upon re$pebuman rights. At the time these
were seen as important victories for colonies fightor self-determination and small
states, long made insecure by the actions of paolvethtes. Further, the focus on
legitimate sovereign authority spoke against thmitigated power of state officials
and was optimistically seen as a challenge to despp totalitarianism and
systematic forms of oppression and deprivation. itlea of conditional sovereignty
has experienced a renaissance with the emergentiee dResponsibility to Protect
discourse, but those drafting the UDHR recognidedsia central part of the UN
system from the beginning. It is important, howevterappreciate the sorts of politics
it was thought would invalidate a state’s sovergjgat that time. Those involved
were far more concerned with the systematic forfrabase enabled by the notion of
absolute state sovereignty and the deprivationi@seturity brought about by modern
economics and war, these concerns were espedmhed by Malik, Santa Cruz and
Cassin during the drafting procé83This resulted in a focus on political reform in

favour of democratic representation, the elimimatiof oppressive forms of

199 v/erbatim Record, 23 June 1947, Drafting Committee.
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international control (colonial and imperial), timeportance of the provision of social

and welfare rights, and establishing the guaraotedizenship.

In the end, my concern is less with the rdi¢ghe UDHR in establishing the UN
human rights regime that actually emerged and mittethe sort of questions about
international order that it enabled. Two featurdstlus debate are particularly
important. First, this sort of self-conscious restoaction of international politics is a
necessary consequence of human rights as an idsainGvas right that giving the
individual central importance in international piak, by claiming rights in the name
of a common humanity, fundamentally transforms ¢hpslitics'® — but the final
shape that reconstruction takes is not certairs iBiihe second feature of the debate |
want to emphasise: neither the victory of stateredt in the early period nor the
revitalisation of UN human rights institutions aftthe Cold War are necessary
developments. This is a particularly important pdor human rights supporters that
see the UDHR as a foundational document upon wiaclgrand edifice has
progressively been built up — our current humahtsgpolitics is not the unfolding of
some process begun in 1948. Its development islgladluenced by the ideas and
institutions that did emerge but the opening fororestruction created by human
rights does not close. Just as the debate arogmitydis ongoing and developing in
diverse ways, so to is the human rights politicst thas begun in earnest with the
drafting of the UDHR. This insight is developedther in the next chapter, where |
argue that looking to social movements as an atem human rights politics, rather
than that of international law and internationastitutions. Examinations of the
UDHR and the UN human rights institutions that egeerlater usually lead to either
an affirmation or rejection. What | want to suggissthat critical responses can reject
human rights outright as irredeemably compromisedhey can focus on the radical
and ongoing critical potential of human rights wlai on the structures of world
politics

110yerbatim Record, 31 January 1947, Commission om&tuRights. ‘I think we must insist upon this
fact: that we must finally reach the fusion of itlea of man as a community and man as an individual
There may be important intermediate stages, suteasxistence of the state, but | think thereois n
one state in the world which does not at preserdgeize the necessity for the observance of human
rights.’
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Looking to the historical origins of human hig — both as broad tradition of
political thought and as a specific internationavelopment in the post-war era —
suggests that the understanding of rights as éthetaims that justify the
reconstruction of social relationships is in someasure plausible and also it allows
us to rethink conventional understandings of humgints. The key lines of inquiry
developed here, looking to the plurality of valdkat are supported by an appeal to
human dignity and the different lines of politiclvelopment it enables, suggest that

human rights are an ambiguous project.

For those that are critical of the Westermgios of human rights — the negative
effects of which are exemplified in coercive prees of intervention justified as
securing human rights, hierarchical relationshipsnternational politics justified in
terms of development and good governance ratherdiviisational superiority, and
the privileging of a individualistic liberal subj@agty over all others — rereading the
history of the UDHR should give pause to any irafion to do away with human
rights. Acknowledging that human rights open upsaalirse over the significance of
humanity as a political identity and confront usthwthe challenge of creating a
legitimate international order also acts as antatvn to join in that contest and not
to cede the emancipatory potential of human riglvtdominant powers. If we return
to Upendra Baxi’'s warning that ‘No contemplationapfen and diverse human rights
futures may remain innocent of their many histqgriggen finding that human rights
are an always-contestable project undermines thhb fiat suggest that human rights

traditions are “gifts of the west to the rest:*

Human rights true believers, on the other hamduld be cautious of their own
capacity for myth making, especially if human rghtolitics are to retain their
capacity to challenge existing power. The promisa cemade international politics
that places the protection of individuals at thetezof legitimate authority is hardly a
dream realised and the Janus-faced embrace of hrgis by dominant states risks
the dangers of institutionalisation, highlighted Btammers, in which the
transformative demands of rights are reduced amderaaceptable to existing power.
Along with a wariness of established powers keem#ke strategic use of human

1 Baxi, The Future of Human Rightsxix.
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rights, we must also be alive to the danger ofcl & self-reflexivity in supporting

human rights. Returning to the controversies sumiong the UDHR, and

understanding those contests as the start of ahnevan rights politics rather than a
founding moment, suggests that we need to attetitetéact that each articulation of
human rights standards or change in political sines excludes and limits at the
same time, such that a liberal human rights visiongxample, may run counter to
the vision of human rights inspired by socialispiestions or the struggles of
indigenous peoples. Whether we see the pre-emingnigeman rights as a negative
or positive development in international politiosading the drafting and adoption of

the UDHR as something less than the very beginnings
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Chapter 7

The practice of human rights: reconstructing the political spaces of
rights

‘| got another plan, one that requires me to stand
On the stage or in the street, don’'t need no miavop or beat
And when you hear this song, if you ain’t dead theny along
Bang and strum to these here drums until you getevitou belong
I've got a list of demands written on the palm of hands
| ball my fist and you’re going to know where |sth
-Saul Williams,List of Demands (Reparations)

I. The Argument Thus Far

In the previous chapter | examined the historyhefdrafting of the UDHR in order to
highlight the contestation and plurality at theecof that most conventional of human
rights documents. Part of the importance of thieetvering aspects of the problem
the drafters confronted and the terms of theiraasp, which have been obscured and
reframed by later developments. Neil Stammers ardghat the history of human
rights is vital to understanding what human righits and what they do, as there is a
general tendency to read the present onto thegpaksto accept the history that fits
our most powerful contemporary narrativedle see this in the interpretations of the
UDHR that frame it as a founding moment of consensu as one of political
imposition. My examination of the UDHR hopefullyrges the task of attending to

the details of the history of human rights in s@mall way.

There is a larger significance, however, whiehates to another goal of the
previous chapter, which was to demonstrate annalteme way of understanding
human rights as a political ethics that eschewkaigty of principle and is responsive
to social changes, while at the same time orienting concern beyond existing
political subjectivities and geographies. Undenyithis reconstruction of human
rights is an alternative approach to political eshiwhich begins from the persistence
and reality of pluralism, as well as the ongoingitestation that this entails. In this
final chapter, | want to broaden that analysis amhan rights in order to better

appreciate the implications and potential appealthed political ethics | have

! StammersHuman Rights and Social Movemer&s39.
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developed throughout the larger work. To begin ti@8ection | respond to two
questions. Firsthow does attending to contestation and pluralitgord@igure our
understanding of contemporary human rights as atitutionalised practice and an
established ethical idealAnd, secondhow do we evaluate contemporary political
ethics of human rightsThis requires a consideration of both the best way
understand the social phenomenon of human rights ads$o what human rights
contribute to a global political ethics. To begifotus on the space that human rights
occupy between morality and politics, which poitdsthe need to map that space
before attending to an evaluation of human rightsriefly explore how the most
convincing defences of human rights answer thesstmns, in order to provide a
contrast to my position, before moving onto my owocount and qualified
affirmation of human rights as a political ethics.

Dominant accounts of human rights, examinedeitail in Chapter 1 & 2, suggest
that human rights act as a fundamental moral latgbéishing what must and must
not be done in political life. These rights provitie basis for a liberal order, whether
minimalist or maximalist in nature. The sourceslo$ moral law are diverse and the
search for justification fractured. Rational cormes) actual political consensus, an
appeal to basic human needs or the conditions doram flourishing have all been
suggested as justifications, reflecting the diwgrsiithin conventional accounts of
human rights — drawing from utilitarianism, socaintract theory, deontology and
virtue ethics. Within that diversity, however, tlogic of interaction between morality
and politics is maintained. Further, as the presumdonomy of morality is used to
constrain political activity within the limits ofiégitimacy”, there is little questioning
of the basic terms of political life. The separatiaf the moral and political grants a
corresponding autonomy to politics, particularlythie institutions that structure social
life: states are accepted as the best (or necgs&amm of social organisation,
constitutional democracy defines the limits of tegate political arrangements, a
liberal economy (more or less socialised) of gloleatchanges is accepted (or
endorsed), and cultural life is defined in indivadist terms (whether focused on
cosmopolitan or nationalist sentiments). The pmditi ethics exemplified by
conventional accounts of human rights does not lgpthe whole social order, but it

does provide an important control upon politicde,liwhether by defending the
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objective superiority of liberal politics (both destic and internationally), by
supporting an expansion of the protection of rightsugh cosmopolitan liberalisi,
or, at a minimum, ensuring that the liberal statd enternational order is not morally

objectionable — even if other reasonable altereatimay exist.

Even critical theorists that reject the corti@mal moral justifications of rights
(giving no quarter to natural rights, social cootrtheory or bare consequentialism)
are at pains to maintain the jurisdiction of therah@ver the political. Benhabib, for
example, does much to overcome the problem of siaiun moral universalism by
insisting that moral equality be maintained througtiusion in the communicative
processes that determine moral principles, anckparel the political processes that
produce the law.Both Benhabib and Linklater imagine a world in ehihe state is
not discarded but in which the power of its bordersreate exclusions and justify
violence is reduced. Their common cosmopolitanoviss of increasing the number
and effectiveness of institutions that support denaiic inclusions, and human rights
play a key role in this vision. Human rights pratewividuals from harm while also
ensuring participation in decision-making proceseeboing the role the principles of
discourse ethics play in protecting moral equaktyd in so doing they separate the
moral from the political and ensure that any caatésn of moral principles is limited
to ensure legitimacy. For this reason, human righteey are to be defended, provide
the necessary foundation for an expanded politeahmunity of cosmopolitan

scope®

Yet the cost of this solution is the separataf rights-holders, as universal

citizens, from any actual place or community in e¥hpolitics can be conductédhe

2 John Charvet and Elisa Kaczynska-Nalge Liberal Project and Human Righ850-364.

% Charles BeitzThe Idea of Human Righ(©xford: Oxford University Press, 2009).

4 Rawls,The Law of People®\lso: Cohen, Joshua. “Minimalism About Human Righ

® Benhabib Situating the Setiddresses the limitations of discourse ethicktar work Benhabib
critiques the liberal state and considers the icapibns of her defence of human rights internatlgna
See Seyla Benhabithe Claims of Culture: Equality and Diversity irettBlobal Era(Princeton, NJ:
Princeton University Press, 2002); and Seyla Beihdlhe Rights of Others: Aliens, Residents, and
Citizens(Cambridge: Cambridge University Press, 2004).

® Benhabib in particular responds to the challendeuman rights laid out by Hannah Arendt: that
rights are meaningless outside of membership itigallcommunity. See Hannah Arendt, “The
Decline of the Nation-State and the End of the Rigifi Man,”Human Rights: An Anthropological
Reader

" David Chandler, “Critiquing Liberal Cosmopolitanig The Limits of the Biopolitical Approach,”
International Political SociologyVolume 3 Issue 1 (March 2009), 53-70.
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moral universalism in this cosmopolitan orientatieeparated from any particular
political reality, opens the door to questionaldesiof power to defend human rights
with coercive intervention as moral sentiment isoked to justify violence and
coercion, but too often with insufficient appremat of the way in which political
interests exploit such moral appeals. Becausdaneafié forms of political subjectivity
and community are reduced to generalised univeitbalg are emptied of all but
formal content. While the formalism of moral priplds may support the beautiful
revolutionary dreams of well-intentioned philosophehey are more problematic in
practice® as cosmopolitan moralism is prone to being madi¢iqadly meaningful by
the designs of powerful actors able to assume dlenahun-contestable moralism for

politicised ends.

We see this same dynamic in the limited pritimagination opened up by this
approach. First, when individuals enter into anald#iscourse the presumed moral
perspective is essentially a modern rational aralilae individual, who is able to
dictate the terms of consensus — to demand theaaapof difference to “mutual”
terms. But because the moral perspective is eniptiieasame time that all actual
moral questions involve real people, the demancémsensus as the sole source of
legitimation becomes a demand for conformity witbaaticular vision of the good of
social life embodied in the equal autonomous irthigi, which Robbie Shilliam
convincingly examines in terms of the moral dem#rat everyone become modern,
European, and individudl. Further, the political order that results from sthi
cosmopolitan dream looks surprisingly an expandéegtmationalism that would seem
to require only a partial revision to our curreotifics. One would be forgiven for a
cynical tone when asking, “does cosmopolitan deamciamount to anything more

1110

than expanded voting rights within the Europeanodfi™ Are we so sure of the

legitimacy of liberal democratic nation-states ttiegt best solution to global problems

® In part it is this problem of universal moralitydapolitics that leads to Kant’s dependence upen th
notion of a progressive history, which is inheritgdthinkers like Habermas and Benhabib. Because
legitimacy is guaranteed by the formal nature giits as moral claims it is necessarily order
preserving, making it necessary to link a rightfohdition with a substantive account of freedom,
which in the end is guaranteed by a seculariseu fifrprovidence.

° Robbie Shilliam, “Decolonizing the grounds of edliinquiry: a dialogue between Kant, Foucault
and Glissant,Millennium: Journal of International Studie¥olume 39, Number 3 (2011), 1-17.
Available through online first dtttp://mil.sagepub.com/content/early/2011/03/0988%9811399144
last accessed 28 March 2011.

1 Benhabib Another Cosmopolitanisrd6-47; and Andrew Linklate€ritical Theory and World
Politics, 105-107.
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is expanding it regionally and globally? It wouldesn that the presumptions of
dominant political actors are simply carried overthe question of what a moral
world politics requires? This is a fatal problem for critical theorists dmeir own

terms, as the project is to offer some ground béybe particular for the evaluation
of social life. Their defence of human rights regaithis if they are to amount to any
more than the historical ethical values that onddiin the development of western

liberal powers.

This suggests that the problem is with thestjoe asked — as defenders of human
rights play into the hands of their critics in adliating the requirements of a theory of
human rights in terms of an undeniable universstifjaation that results in regulative
principles of political legitimacy. It presumes thauth is inherently moral, or that
morality is inherently true in a special sense sTikia fundamental point of difference
with the pluralist and pragmatic approach offeredeh- the truth of our moral values
is not only multiple, but contingent. This plurgl&ind contingency is not the result of
some essential collective identity or moral tramtitiwhich ensnares us in various
relativist traps, nor an individualistic scepticishat ends in solipsism — rather it is the
result of understanding moral values as inherehntignan and social creations that
express ways of living, rules for action and attés towards others that are always
developing. It insists on inverting the questionhofv we justify a universal moral
principle from a particular source. Instead, thesiion is how does a universal moral
principle assist us in responding to particulauatbns. The universal is only a
socialised generalisation with no more secret powerdeeper truth than its
conventional place in social action as a guide uturé action and its ability to
withstand constant questioning in the process pfyapg moral intelligence. Moral
principles, including universal claims, are toots ocial action — or in some cases
weapons wielded in battles for social change — thagt prove their worth and should
be subjected to ongoing reconstruction.

This is a vital distinction — the defenceshaiman rights | have criticised in this

work seek to articulate a universal that can canstdiversity. The disagreement

1 See Alex Prichard, “David Held is an Anarchists@iss, Millennium: Journal of International
Studies Volume 39, Number 2 (2010), 439-459, for a disaws of how Held fails to consider long-
standing critiques of the modern state and instéfiiins the necessity of the state as an institutib
governance, and its necessary transcendence bgdegastitutions of global governance.
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(nearly all the action in fact) is about how to radke universal more inclusive, more
rational, more consensual — more complete. Thisud&on misses the real problem,
which is thatethicallife is plural. The situations we face, when we have to act and i
acting affirm some valued end, do not admit of Ergplutions — each decision closes
off another possibility and every assertion of a/earsal is the generalised expression
of a partial desire — if not an enforceable pdditipower. The act of valuation cannot

be granted a final certainty or an exclusive wétran

The problems of diversity and pluralism arepartantly different and there is
perhaps no more common mistake in contemporargatafih on human rights than to
confuse these issues. Diversity of opinion is @jam of understanding; it presents us
with the difficulty of understanding unfamiliar weds, customs and reasons. The
failure of such understanding is exemplified in sfosary’s desire to save the savage
through conversion to, and revelation of, moralhtruThe problem of pluralism
presents itself where we have understanding bedausehe problem of differing
valuations, a problem of judgment, exemplified he tsituation in which | value
justice while you value mercy. Even as each undedst why the other values what
they do, our commitments are simply different. Taager of the quest for certainty
exists for both diversity and pluralism, but thew distinct. An insistence that one’s
understanding is certain and true, and that thdse think or believe differently are
dangerous or evil or irrational, threatens the hitgaof those one does not
understand. We see this happen when differenangered as threatening or wholly
alien otherness, which in turn licenses many foohexclusion and violence. The
insistence that ones valuations are singular amthinge however, is a failure of
judgment, which threatens to eliminate politicsdither insisting that ones valuation
is synonymous with the true, right and good — tfegeeaccepting no contestation — or
declaring all valuations to be irrational, whiclduees politics to conflicts based on
the exertion of greater force. Pluralism, underdtas accepting that we can value
different things without either of us being wrongdeluded or evil, is a necessary
requirement for a properly political ethics, whethical questions involve more than
the coordination of self-interest or the determoratand application of moral
principles. Political ethics, in this pluralist mmdequires judgment, compromise and

commitment.
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The subject and community of human rights,veoionally rendered as universal,
rational and progressive, must be acknowledgedwalpdiverse and contingent if
one accepts the alternative ethics developed hars.involves not just an intellectual
ban on explicit progressivism that guarantees tebétture state; such utopianism
has been out of fashion for some time. It also Ive® more than the suspicion that
rational consensus may only be an ideal; numerbinkdrs accept that diversity,
tragically, makes such a final consensus imposshHileally, it involves more than
rejecting the outdated idea of a universal indigidlong seen by many to be at most
a conceit providing an idealised moral perspecéibke to assist in the regulation of
unruly human diversity. The ideals that underpimhn rights were long ago placed
under suspicion, and the theoretical contortionstofdefenders show the suspect
squirming under the pressure of ongoing interregatAs Connolly reminds us, the
distinctive feature of late-modern thought is mahility to tolerate either the problem
or solution at hand? The desire for certainty is not easily overcoms, ibthe work
presented here amounts to anything, | most hopeeis some way to showing what it
means to work towards a more ethical world politeghout recourse to final

principles to guide us.

Embracing an alternative political ethics astpf a reconstructed account of
human rights requires rethinking the political sgggm which we know human rights.
It leads us to express harsh critiques of seemingbbjectionable political projects.
One would be forgiven for asking, “what value drese ideas if they undermine the
universal protections offered by human rights agfatorture and imprisonment, to
political participation and welfare provision, amdhich limit the actions of states in
the conduct of their wars?” But this is simply theong question, not least because no
intellectual argument has the power to completetgau these developments, to
disabuse us completely of these ideals or fataijnmromise these institutions.
Undermining the certainty of human rights and insgs that we acknowledge the
political element of our commitments does not atiaté our capacity for empathy or
pull down the edifices of the human rights regirmed certainly not in a single go —
taking a critical orientation towards human righeguires respecting the depth of our
habitual and customary attachment to those idedsratitutions. More importantly,

12 Connolly,Political Theory and Modernityl-4.
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it is also the wrong question because it presurhat dchieved ends, such as the
tragically partial ban on torture or the still cestted right to clean water, are achieved
within a universal ethics progressively realisidge tend of greater freedom. The
reasons we may have for supporting these ends eitBen singular nor fully
compatible, and their achievement is anything leutain and inevitable, despite the
stories we may tell ourselves after the fact. Tihigmportant because it reveals the
struggles and contestations that have gone intatioge human rights, and it also
highlights the central importance of creativity,vesll as constraint, in the function of
political ethics, as a worthy ethics should leadaisreate values and institutions, not
simply act as linesmen in already ongoing games Thiwhy the task of the rest of
this chapter is to illustrate how the wider pohfiavorld of human rights appears
differently from the perspective | defend, and tgue for what | think should be
maintained and what opposed in the use of huméutsrags a political ethic for world

politics in our contemporary times.

II. The Practices of Human Rights and the Demosradj Ideal

In the previous chapters | have been building upngortant claim: that we cannot
fully understand human rights as a social phenomehwe assume that the effect
they have in world politics is either positive aggative. The tendency to see human
rights in this way is deeply intertwined with doraimt approaches to moral theory that
inform the study of human rights. For proponentsyahprinciples reflect necessary
commitments to the right way of ordering human. INéhile for critics, the way in
which the moral principles that justify human righdre articulated is necessarily
compromised, rendered partial, political and opgxesto otherness. At the heart of
my claim that we must attend to the consequencgépeattices of human rights is an
insistence that framing political ethics in thisywes a hopeless pursuit. Ethical
choices, guided by principles and leading to actiopursuit of the good, are never
certain; they can never be drained of all theitipalar content or of their political
implications. There is no point in trying to detémen a final moral principle, and a
critique of all ethical action as particular andlifpcal renders itself critically
moribund. Instead of this tired to-and-fro, | haween arguing for a political ethics
that attends to the particular situations thatcathihought is intended to address, to

the concrete goods pursued in action and the irapogt of moral intelligence.
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Thinking of human rights in this way forces us tmsider how human rights are put
to work in the lives of people across the globe.lyOby attending to actual
consequences and practices could we possibly kfidwman rights represent a
global consensus or no more than a neo-liberaleprapf domination, neither of

which turns out to be a very convincing diagnosis.

| have raised an essentially empirical questand one | can only respond to in
broad strokes, but this is a necessity for addngstie further question of whether
human rights should be defended. Yet, an unavaedaibtularity will quickly appear
to the attentive reader. A critic could rightly ioathat my empirical account of the
consequences and practices of human rights is &fdap¢éhe commitment to a radical
and agonistic understanding of democracy that lehaefended, thus making my
appeal to empirical consequences suspect and gagnant in favour of human rights
unsatisfactorily circular. This is an importantticism and a fair one, up to a point. |
certainly do take the virtues of agonistic respd critical responsiveness, which |
see as central to the radically democratic eths/é been arguing for, as background
to my investigation of human rights. | am, in aegdirsense, looking for evidence that
human rights have and can continue to support supblitical ethics. But human
rights are not a piece of objective reality that @xamines dispassionately. They are
a set of values, practices and institutions that ba taken together as a social
phenomenon, but one that is altered by our refiestiand evaluations. Further, our
own character as members of various political comities and participants in world
politics is implicated in such evaluatiof’s.To say, “human rights do X, is
necessarily a massive simplification. A more aceuccount would be, “X is the
result of some combination of social forces, idedi as human rights, at work in
particular circumstance.” All of that is fine fdrd social analyst interested in isolating
such phenomena. For the project at hand, howewsn éngaged in an evaluation of
human rights in its fuller sense, and my critiqgiehe underlying political ethics that

justify human rights for most contemporary thinkéesads to the question, “can

human rights be justified by and also support gedsht political ethics?” This is the

13 For a longer account of this position in relatiorconventional approaches to social science as a
value free pursuit see, Joe Hoover, “Freeing thealttt Imagination, or on the wisdom of escaping
Weber’s ‘Iron Cage,”"The Disorder of Thing24 January 2011,
http://thedisorderofthings.wordpress.com/2011/0fff2ding-the-pluralist-imagination-or-on-the-
wisdom-of-escaping-webers-iron-cagatcessed 30 January 2011).
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question | consider in this section, which in tueads to an evaluation of human
rights’ potential contribution to such an ethicthese that remain unconvinced by my
critique of the morality of certainty or the demaitsing | endorse must revisit those
chapters or simply humour me though the final steigenalysis.

The above, however, should not be taken asmaaxiction of the commitments to
pluralism and corrigibility made in previous chagteMy argument for a radical
democratic ethos is not intended to be final orohlis, | not only acknowledge that
other political ethos can and do command the allegg of others, but also insist that
my own ethos is susceptible to revision, and pégsibjection, in light of the
consequences and experiences it enables. Theet krast three levels at which the
reader might evaluate the work at hand: first, ggagmatist-pluralist approach to
political theory; second, as a radical democratilitipal ethos; and third, as a critical
reconstruction and qualified defence of human sght while these tasks are
connected, rejecting or accepting any one argurdeas not necessarily entail the
same for the others. Which is to say, one coulepticany approach but reject my
political ethos or evaluation of human rights, areocould accept either of those

commitments but reject my theoretical starting poin

When we look to the scholarly literature omtan rights, particularly in the fields
of political theory and international relations,fted out something about their effects
a familiar and comforting picture appears. Numertheorists tell us that human
rights offer vital protections, ensuring the wedlitg or protecting the dignity of the
abused and oppressed in the world. Yet, in mostanunghts studies these people do
not appear. Instead, we learn how well states cpmijh the various human rights
treaties they have signétior about the progress of international institusicamd
courts in ensuring rights protection by forming coittees, writing reports or, less
often, rendering judicial decision3And all of this is useful, so far as it goes, the
problem is that it does not go very far. Even wiseholarly work focuses on the
struggle for rights in particular contexts, an agdoof the battles whereby dictators

are deposed or regimes of impunity are endede ldgttention is paid to what those

4 Eric Neumayer, “Do International Human Rights Tieslmprove Respect for Human Rights?” 925-
953.

1> Emilie M. Hafner-Burton and Kiyoteru Tsutsui, “Jiee Lost! The Failure of International Human
Rights Law to Matter Where Needed Most,” 407-425.
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involved thought about their own struggle for hunigts® What one does not hear
is how people struggling for rights understandrtibgin rights claims, do they use the
language of rights for principled or strategic mas whether their struggles are
actually easily rendered compatible with the ingitinalised international norms of

human rights law, or whether they present morelehging claims-’

While there are undoubtedly practical reasshg such detailed social analysis is
absent, the difficulties of translation and proledgobservations are inadequate
explanations. More fundamentally, there is a h@raof analysis that coalesces with
conventional moral justifications of human rightgpewerful and privileged actors
impose universal standards upon weaker and maiggdabnes. This hierarchy is
built into international human rights law. Privikd) international institutions and
powerful states declare and enumerate human righish are expected to bind those
states that sign up to them. States that are pattiechuman rights treaties are
empowered as legitimate authorities by securinghiln@an rights of their subjects.
The individual as rights-holder may be at the cemii the idea of rights but she is
hardly at the centre of international human righatics. Individuals may be victims
or perpetrators of abuse, they may be agents obtadisorder, but there is little space
for them as political actors engaged in the workooming human rights ideals and
using those rights to alter their social conditions

This is a familiar image of human rights postbecause it conforms to the image
of human rights seen from both critical and supperiperspectives. Even where
Benhabib, for example, gives space for democréti@tions through which human

rights standards are contextualised to the lodalagon, this contextualisation is

'8 Even important and innovate studies have failepbipattention to how human rights alter political
struggles for change, or are in turn altered bir e in such struggles, for example, see, Thomas
Risse, Stephen C. Ropp, and Kathryn Sikkiftke Power of Human Righ{€ambridge: Cambridge
University Press, 1999).

7 This concern for how the actual people using hurigitis understand their claims is inherent to the
situationist ethic developed here, and, furthe,gluralist orientation | adopt suggests that aroom
rhetoric of rights does not provide evidence thiatights claims are the same or that the develagme
of rights can be seen as singular historical dgarakmt. This concern also connects my positionéo th
concerns of postcolonial and feminist theories #mphasise the importance of acknowledging diverse
subject positions and plural political temporafitiSee Hutchingg,ime and World Politics160-166;
Meera Sabaratnam, “IR in Dialogue... but can wengbahe subjects? A typology of decolonising
strategies for the study of world politicdillennium: Journal of International Studiegplume 39,
Number 3 (2011), 8-13, page numbers refer to thi@efirst version — link not yet available; and
William E. Connolly,Neuropolitics: Thinking, Culture, Speédinneapolis, MN and London:
Minnesota University Press, 2002), 140-173.
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limited and guided by a more binding universal dt&ad, to which democratic
iterations may add their particular accents — batlanguage or grammar of rights is
set before democratic politics begffisSimilarly, work on transnational activists
networks suggest a feedback-loop of support betvwgeipal and local actors that
motivates human rights reforms, but the interactibetween levels are limited and
partial. Local groups carry grievances to the magional level and bring back human
rights standards from the international to be inedlospon state authoritié$Yet, this
image of human rights is not the complete picture there is an increasing amount
of work that reveals the degree to which humantsigine taken up and reconstructed
by people facing specific political threats and hpeons. This work upsets the
hierarchy of human rights politics and questioresittea that moral principles and law
are transferred from the international to the ldeaél.

A number of critical historians, anthropoldgisind sociologists have contributed
to developing a wider account of human rights pdjtwith much of that work based
in feminist and post-colonial perspectives. Thed®krs share a focus on analysing
the use of human rights in particular social stteggand on attending to the way
those involved in those struggles use rights. Wthis work has been ongoing in
various disciplines, surprisingly little of it hasfluenced normative theorising on
human rights. This is true, at least in part, beeaboth supporters and critics of
human rights actually lack the conceptual spadalt@cknowledge the value of such
work. Brooke Ackerly, one of the few scholars togage with both normative
political theory and detailed analysis of the pi@s of human rights, presciently
notes that attending to the details of how humghtsi are used and what those
involved in social struggles mean when they depth@yidea of human rights requires
rethinking one’s approach to normative theBhywhile | share sympathy with
Ackerly’s project in trying to rethink ethical theoso that space is made for the
experience of the people engaged in human rigHiscgpthe terms in which | do so

are different® Similarly, but coming from the field of anthropglp Mark Goodale

'8 Seyla Benhabib, “Claiming Rights across Bordetermational Human Rights and Democratic
Sovereignty,” 691-704.

¥ Thomas Risse and Kathryn Sikkink, “The social@atdf international human rights norms into
domestic practices: introductionThe Power of Human Right$-38.

20 Brooke Ackerly,Universal Human Rights in a World of Difference

2 Difference in approach can be seen in contribstiora special issue on human rights as political
practices. See: Brooke Ackerly, “Human Rights Enjeynt in Theory and ActivismPMuman Rights
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notes the split that persists between anthropotodgtailed study of the social world

and a version of political theory beginning withstthct first principles.

This dichotomy is of course a false one. Thereageason why
anthropologists or others interested in making eersf
contemporary social practice in a way that res@natyond the
mere case study, the mere collection of discondetteman
exotica, should be forced &sther observe and faithfully recorar
drown in a sea of theoretical foundationali&m.

Unintentionally echoing Dewey in noting the falsemeand limitation of such a
dichotomy, Goodale develops an anthropological @ggr to human rights based on
insights generated by the ethnographical studyuafdn rights practice, which in turn
seemed to require its own political theory. My oangument can be seen as coming
from the other direction, developing an accounmnofmative theory of rights that

requires specific and sustained empirical analgéeghts practice.

Without suggesting that political theoristsedeo change disciplines, or that we
need historians, sociologists and anthropologistsld political philosophy on the
side, | do want to argue that these interdiscipjir@nnections can be developed by
attending to human rights as a political practicd that doing so opens up promising
new modes of ethical inquiry. Human rights politteke place in a wider variety of
social spaces than is conventionally acknowledddte use of human rights by
activists and participants in social movementsasr@nportant as the pronouncement
of national leaders and international lawyers, #ralinformal political discussions
that lead to popular protests are as significara pelitical act as a new indictment at
the ICC. Along with diversifying the spaces and tiplying the practices that
constitute human rights, engaging in an analysiba? human rights are used also
allows us to see beyond the hierarchical transomssf human rights from privileged
actors to the oppressed, from “philosophers” to thwsses,” and renders the
transmission of human rights ideas far more amhiguban conventional feedback

loop from “global” to “local” would suggest, as dal’ human rights movements

Review Volume 12, Number 2 (March 2011) forthcoming, itakade through online first at
http://www.springerlink.com/content/9546765610883d6st accessed 28 March 2011; and Joe
Hoover and Marta Ifiguez de Heredia, “Philosophactivists, and Radicals: A Story of Human
Rights and Other Scandals.”

22 Mark GoodaleSurrendering to Utopia: An Anthropology of HumamgliRs (Stanford, CA: Stanford
University Press, 2009), 7.
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influence diverse and dislocated “locals”, and homights ideas developed in the
“South” or among the “oppressed” influence intelor@l norms. Not only have

international and local political spaces been pised, but also the inherent hierarchy
of the global-local account is upset and challenggdemapping the political spaces

of human rights.

By now it is a common place among critics affan rights that the spread of
human rights norms and institutions imposes a@adr political subjectivity (sold as
a universal account of the individual rights ho)dand presumes that a liberal
organisation of the social world is unambiguousbnéficial?® This makes two
presumptions that are contestable. First, it assutiat this imposition is actually
happening and is successful. Second, it assumethibdiberal ideology, imposed as
a cohesive whole, is not valuable to those uponmvitas imposed. This uncritical
critique finds as little need to engage with thagtces of human rights as the

uncritical defence does.

Attending to the details undermines both pmgstions. First, it is not clear that the
imposition of human rights is intentional and fulyccessful in the manner that the
critique suggests. Human rights language and appeahternational standards do not
only originate from international sources, as thea#fering social oppression and
exclusion often make human rights for themselvémss @oes not imply that there is
no connection between international standards articplar political struggles or that
the power imbalances in world politics do not coltwman rights practices. The
Brazilian Landless Peasants Movement (MST), fommga, uses human in both a
principled and a strategic way: first, it monit@sd reports on human rights abuses
committed by corporations that oppose their diractions and makes appeal to
national and international human rights bodies; secbnd, the group articulates its
own conception of a human right to land in termshe socially beneficial use to
which peasants put the land, rather than basedrigitato private property. Not only
do human rights serve as a way to seek protectiohradress, but they are also

deployed in innovative ways that challenge conwerati accounts of righfs.

3 DouzinasHuman Rights and Empirdé77-197.
4 Hoover and Ifiiguez de Heredia, 21-23.
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The idea of imposition, however, suggests waangelical zeal that is certainly
present in international human rights politics, Buhardly definitive. For example,
Lauren Leve traces the complex interaction betwbeman rights norms and
Buddhist spiritual beliefs, noting that Buddhists Nepal take up the language of
rights and advocate for secular institutions ineortb protect their religious belief
within society. This occurs despite the ontologicainflict between these very
different notions of the self, where the liberghtis-holders contrasts with the selfless
centre of perception in BuddhismYet where Leve seems to suggest that the secular
liberalism of human rights places a burden upondBisgts, forced to exist with a sort
of dualist sense of self, this presumes that teeladyy of human rights is a coherent
whole and that Buddhists deployments of human sighte not also critical
reconstructions of the liberal model of rights. ke certainly right to point to a
tension in Buddhist deployment of human rights ephl, but exposing a tension is
not the same as identifying an always-present imtipas This points to the
distinctive value of a pluralist and pragmatic liokcritical engagement, as seeing
human rights as a contested ideal and plural meadioth complicates our analysis
and requires our judgments on the value of humghtgsito take account of the

consequences of human rights in practice.

It is hardly clear that human rights, evetinfited to “liberal” notions of rights,
present as a comprehensive ideology that is resigiachange and lacking in internal
ambiguity. Neil Stammers, for example, in his higt@a and sociological study of
human rights highlights the internal ambiguitiedhed western rights tradition, noting
the conflict between accounts of rights that begitm the idea of the possessive-self
and those that begin from the social dependent-salttontrast he traces back as far
as the English revolutioff. Similarly, Lynn Hunt's history of rights emphasisthe
importance of literature in developing sensitivitythe pain and suffering of others,
suggesting that the human rights self is a sympatkelf, not merely a possessive-
self?” In both cases, the authors are careful to notehthman rights ideas are not

static, and that such contrasting ways of thinkatgput rights are prone to being

% Lauren Leve, “Secularism is a human right”: dasbinds of Buddhism, democracy, and identity in
Nepal’, The Practice of Human Rights: Tracking Law betwenenGlobal and the Locaéds., Mark
Goodale and Sally Engle Mer(Zambridge: Cambridge University Press, 2007), 78-1

%6 Neil StammersHuman Rights and Social Movemem8-69.

" Lynn Hunt,Inventing Human Right85-69.
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overwhelmed by powerful ideologies as well as th@acal manipulation of powerful
political actors. What it preserves, however, is politics of human rights, which is
often denied by supporters and critics alike, wédmadtto turn human rights into an all
or nothing proposition.

The work of Sally Engle Merry, who looks aethse of human rights to combat
violence against women, looks at the various spacegich human rights politics
take placé® Moving from the conference rooms where human sightaties are
drafted and violations reported, she traces thatpaf transmission between agents
of international institutions and global civil sety, who then transmit human rights
ideas and practices to individuals and groups esgjag social struggles. Unlike
constructivist work on human rights, however, M&ripcus is on the way human
rights norms are transmitted between these squéaes. She describes this process as
‘vernacularization’ and in this process people méieideas and practices of human
rights work for themselves, and, perhaps more itapdlly, reconstruct the meaning
of human right$? This not only mars the clean lines of the humanhts feedback-
loop, it also raises the question of what happdn&iuman rights norms and
institutions are being formulated by the receivafr©iluman rights norms, but it also
reveals further lines of diffusion. Global civil@ety activists do not dutifully carry
norms from the international to the local, theynsmit human rights practice
horizontally and the ideas they transmit are ofterovated by individuals and groups
normally perceived as receivers of human rightsrriacknowledges the power of
dominant global actors, able to dominate the imtional political space, but
maintains some hope that international human rigatsprovide important space for
a critical and ethical form of politics, functiogjrin a in a ‘genuinely emancipatory
way™*® — but this is a rather fragile hope. This respistly from her focus on the
legal aspects of international human rights, wisicl notes are often distant from the
experience of women who lack understanding of magonal human rights norms
and make their claims for social change in multigenaculars® While | do not want

to suggest that all social movements make humahntsriglaims, expanding our

% Sally Engle MerryHuman Rights and Gender Violence: Translating Iméional Law into Local
Justice(Chicago, IL: University of Chicago Press, 2006).

29 Merry, Human Rights and Gender Violend&9-217.

0 pid., 231.

*bid., 6.
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understanding of human rights beyond claims thpealpto international legal norms
allows us to appreciate the way human rights, agat claims that reconstruct

political identities and orders, have a wider digance in social movements.

Goodale focuses on oppositional social movesnenBolivia, which oppose the
transmission of neo-liberal human rights throughouss instruments of international
law in addition to more direct political oppositidhRecognising that the inability of
marginalised people to reconstruct establishedtutisins and official discourses on
their own, he analyses the way social movementtoydpeir own understanding of
human rights outside of established internationalctice. He characterises these
forms of human rights politics as indigenous cosatitgnism®® which itself
challenges the notion that the international realraxclusively dominated by liberal
cosmopolitanism and international human rights ddaats articulated by powerful

actors.

Rather, what indigenous cosmopolitanism in Bolig&nonstrates is
that a cosmos, projected as a new and more exgafiamework of
essential inclusion, can be both transloeald transnational and
nonglobal and nonuniversal at the same time. S@&n ethough
indigenous Bolivians project a new cosmos as a efdyreaking free
from, or resisting, all of the expected historiaad cultural categories
within Bolivia, they do not, in the process, engisia world in which
they are essentially the same in rights and oliigatas everyone else
indigenous or not?

The analysis and revelation of plural human rigbtditics at the global level is
another important opening provided by attendinght® details of rights practice. A
further example comes from Stephen Hopgood's aizalgé human rights as a
spiritual belief supporting a secularised universatality, which he contrasts with re-
emerging religious universalisms. This accountwhhn rights as a secular religious
faith destabilises the idea that there is a singalonalist account of liberal human

%2 Mark Goodale, “The power of right(s): tracking ereg of law and new modes of social resistance
in Bolivia (and elsewhere);,The Practice of Human Right$30-162.

% Mark Goodale, “Reclaiming modernity: Indigenousmpolitanism and the coming of the second
revolution in Bolivia,”American Ethnologistvolume 33, Number 4 (2006), 634-649; also Mark
Goodale Surrendering to Utopia: An Anthropology of HumagiRs.

% Mack Goodale, “Reclaiming modernity,” 640-641.
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rights® Finally, Rahul Rao traces out a cosmopolitan p=tpe based on anti-
colonial resistance and protest, which is not aoact of human rights, but provides
yet another global political context in which humiaghts emerge as a plural and
contested projecf By complicating the picture we have of human rightactice we

end up with a more ambiguous field, but we alsaldsth a much better starting point

for evaluating the consequences and prospectsno@huights.

While there is clearly much greater potenfioal reconstructing human rights than
some critics admit, it is worth making clear th&ere are limits imposed by
approaching a global political ethic through hunraghts. These limits are both
historical and structural. First, human rights disse is deeply embedded in a
western tradition of thinking that has served agudification for an oppressive
international politics. The moral superiority inBet in universal discourses of
Christian conversion and progressive emancipatovesl as an apologia for a violent
and exclusionary politics that dehumanised and atbgt an uncounted number of
human beingd’ While human rights have an ambiguous relationshifh past
colonial and imperial policies, we must acknowletlggr historic complicity in such
politics and their potential to underwrite neo-impkst politics — especially for
conceptions of human rights based in absolutisvarsal values. Second, the
institutionalisation of human rights presents anagis present danger that the rights
relationship will become one in which rights ararged by the powerful to the weak,
that the contestation of rights claims disappearsights are incorporated into the

structures of established political power.

These two weaknesses encompass the most saifipections to rights and the
limits they place upon our political imagination.ni¢ | have defended a notion of
rights as basic claims made upon the organisaticsoadal life, this is not the only
way such claims can be articulated. Historicallghts have tended to assign

% Stephen HopgoodKeepers of the Flame: Understanding Amnesty Inténal (Ithaca, NY: Cornell
University Press, 2006). For a more general accoliiite role of human rights as form of secularised
but sacred authority, see Stephen Hopgood, “Motdhérity, Modernity and the Politics of the
Sacred,"European Journal of International Relatigngolume 15, Number 2 (2009), 229-255.

% Rahul RaoThird World Protest: Between Home and the W¢@atford: OUP, 2010).

3" Makau Matua, “Savages, Victims, and Saviors: Thedghor of Human Rights,” examines the
tension between the violent and exclusionary elésneithuman rights and its enduring promise of
liberation. For a more wide-ranging collection bede themes see, Gurminder K. Bhambra and Robbie
Shilliam, eds.Silencing Human Rights
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individual civil and political protection to liberdegal subjects, who make claims
upon constitutional government, a social relatigmshodelled on capitalist forms of
economic contract. While it is certainly possiblar fights to be established for
different political subjects and to be held witlarpolitical community not reducible
to a corporate charter, there are limits. Subjestsether individual or collective,
make rights claims upon an identifiable politicainemunity, claims that must be
generalised. This does not suggest there canngpdigal rights, but that rights must
be generalisations and not an infinite list of gotans. This structure entails that any
rights based political order and ethics will giyeesial significance to separation and
abstraction — rights holders are made into indigiguwhether as single human beings
or groups, who can object to and contest sociansaand institutions. Further, the
rights-holder’s status within the political orderabstract, meaning that it will always
fit imperfectly with the actual experience of pw#l subjects. There are legitimate
reasons to object to this way of organising pditide, but before we reject a rights
framework we would do well to acknowledge the pusittonsequences of such an

arrangement.

First, the generation of social space betwpslitical subjects preserves the
independence and liberty necessary for dissent,ou@n and contestation.
Recognising this does not require an exclusive cibmenmt to formal legal freedom
and is compatible with insisting that political gedis isolated and disempowered
have little reason to value the freedom grantedgiuts-holders. Second, the abstract
relations created by a rights framework providetgebons as well as limitations; an
appeal to abstract and formalised laws can do ntacpreserve individuals and
groups persecuted within society. This does, howellestrate the importance of a
contingent order of rights that is open to charegethe conditions of rights holders
may change in a way that demands new recognitionsyhich case an order of
absolute rights becomes a cage. Further, it higtdithe importance of an underlying
ethos to rights claims, always contestable and gpertpartial, but offering a clear

account of the ideal good that our rightful relagbips should support.

Beyond the limits of thinking in terms of righ it is necessary to consider the
limitations of humanity as a political category. ilher assigning rights and duties to

the individual human being, or speaking of the oesibilities and powers of a human
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community, there is an ambiguous and at times thngag notion at work.

Historically, powerful social actors have used idhea of humanity to generalise and
impose their experience on others, in turn justdyexclusion and violence. Yet, it
has also been used as a demand for recognitiom $tatus within the social world
that cannot be denied. What we need to be consoibissthat appeals to humanity
are neither natural nor uncontroversial. Realisihg potential of humanity as a
political category requires that we pay attentionthe role it plays in enabling
recognition for those lacking other status or enperaed with a degraded and
marginalised social identity, but also understagdimmanity as plural and diverse.
To return to the distinction between plurality aiidersity, this way of thinking about
humanity implies that we need to understand dit)grdp behave as if we can
understand each other through our differences; phealism of humanity,

alternatively, requires that we acknowledge angeetsthat people will hold different
values, which are not irrational or evil, and tloatr political relations reflect an

agonistic respect.

The lingering worries that we may have abomtbeacing human rights as a
political ethics — and | would not want to downpline serious reasons we have for
such hesitance — can be allayed to some degrettdoylimg to the way human rights,
and other forms of universal right, have been distadd. There have been a number
of recent studies that connect human rights totipali movements contesting the
basic terms of the social order; recovering thdiaa history of rights is vital to
properly evaluating their further potential. Theykdistinction that emerges from
these studies is what Stammers terms ‘power tasugetpower over® — Upendra
Baxi makes a similar distinction between a ‘positaf human rights’ and a ‘politics
for human rights®® — which points to the importance of the momentrafisition
when a right changes from a new and disruptivetipalidemand to an accepted part
of the social order. Sociological work on rightgally highlights the danger of
success for any rights claim. Both Stamrffeend Siba Grovogfit note that the

Haitian revolution did not lead to a wider recogmtof the humanity or rights of the

¥ StammersHuman Rights and Social Movemerit82-130.

%9 Baxi, The Future of Human Rightsy-xvii.

0 Stammers, 63-66.

“I Siba N. Grovogui, ‘No More no Less: What Slavesuht about their HumanitySilencing Human
Rights 56-60.
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enslaved, despite their political victory, whichmiads us that there is always the
potential for rights to become regressive and fppeals to humanity to go
unacknowledge® in this case the Haitian slave’s rights were notbeced as
legitimate rights of man till decades later. SimiyiaLynn Hunt notes the way rights
claims were made by women, former slaves, religioomorities and other
marginalised groups in the lead up and aftermatmajor rights revolutions — but
these claims for inclusion were unsuccessful intrase$? Rather than providing an
unshakeable confidence in the progressive realisadf a comprehensive human
rights ideal, attention to the historical and stagacal detail of how rights have
emerged reveals the contingency of rights movemémdse promising, however, is
that this analysis of how rights were establishadgests that the human rights
tradition is wider and more diverse than the nberfkl re-articulation of liberal rights

witnessed since the end of the Cold War.

In response to the concern for the limits ofmlanity as a political category, we
also find evidence of an ongoing politics of huntyanihis can be seen in historical
examples where recognition of shared humanity pkeslorecognition of the
oppressed — women, slaves, workers, religious ntieerand other oppressed human
beings have always had allies among the sociallyigged that responded to a sense
that the existing social order was inhumane andlerdble. More importantly the
abstract category of humanity has provided a wagnaking claims to recognition.
Sojourner Truth, an early feminist and anti-slavactivist used the language of
inclusive rights to great effect: ‘Il am above eiglears old; it is about time for me to
be going. | have been forty years a slave and fgatys free, and would be here forty
years more to have equal rights for &l Keenly aware that she had been denied
human status as a slave and as an African Ameandnas women, she recognised

that speaking in terms of a shared humanity wad totmaking the political claim for

2 The audibility of an appeal to humanity, both dlyrand conceptually, is vital. Drawing on
arguments made in Chapter 5, the impetus to heaethppeals falls to each, but especially to the
powerful — Connolly’s virtue of critical responsivess — which calls us to recognise appeals that do
not fit hegemonic modern categories. Shilliam «fénis challenge in Robbie Shilliam, “Decolonizing
the grounds of ethical inquiry: a dialogue betwiant, Foucault and Glissant,” concluding: ‘Set all
the captives free from the bind of the European-enedThen perhaps, meditates the African-Maroon,
the learned will wake from their intellectual drdand to experience the thrill and awe of dialogue,’
17.

3 Hunt, Inventing Human Right4.46-175.

“4 Sojourner Truth, quoted in Howard ZinkPeople’s History of the United Stai@dew York, NY:
Harper Collins, 2003), 202.
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recognition and consideration. Therefore, despie limitation of a discourse of
humanity, it is important to acknowledge the gdpldg abandoning such a discourse,

rather than critical reconstructing it.

My aim in this section has been to argue faotler tradition of human rights, one
that reflects a democratic and pluralist politicewhich the marginalised, excluded
and disempowered are able to lay claim to socialgpand reconstruct the political
orders that have oppressed them. | do not wantaionchat this is the authentic
human rights tradition, not only is the case forfaa more conservative and
exploitative human rights tradition far too easyrtake, to make a claim to some final
authentic account would undermine my entire argum&hat | have tried to make
clear is that human rights are a diverse politpralctice, defined by the pursuit of a
variety of ethical values and embodied in contgstpolitical movements. Even
opposing sides of a political conflict, for exampletween the neo-liberal state and a
worker's movement, can be engaged in a human rigtitscs. The final defence of
the potential of rights to contribute to a demadsmag) ethic is taken up now.

[ll. A Question of Valuation, or, What Human Rigate Good For

There is an obvious objection that could be raigedny argument thus far. By
suggesting that human rights are an ambiguous rpoogct that reflects the diverse
ways that human rights are used politically, itlddee suggested that | am pulling the
rug from underneath the idea of legitimate autlypir undermining the power of
morality to act as the law that constrain polititc.we accept that there is no
ultimately authoritative or final set of human righand instead suggest what human
rights are, is in fact, a mode of contestatiors tiot only undermines the plausibility
of consensus on objective universal principles,ibstibverts the desirability of such
principles. My response to this is, on one handpsy to accept the charge and much
of the previous argument has been about developipglitical ethics that does not
depend upon universal principles in that way. Yat, the other hand, a further

response requires that we reconsider the forcadf an objection.

There is an important difference between amheactually undermining the
supposed force of existing moral principles anckrrfig a theory that acknowledges
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the lack of universally binding principles as a dibion of ethical and political
experience. Normative theories often fail to adsltéss difference, instead appealing
to a general sense of moral confusion brought oa kack of authoritative principles
and offering a return to certainty by articulatifay more accurately, re-articulating)
new authoritative principle€®. This is to be expected:; if one of the presumptiohs
ethical theory is that is has the ability to pravicertainty, failing to do so would then
be a symptom of the supposedly anomalous and #miegt modern condition of
moral confusion (of diversity and doubt) that umderes the power of morality or the
authority of the law. The theory of human rightdefend begins from the reality of
contestation, disagreement and plural sources aflmauthority, and there is no
reason to think that this or any other politicdlie$ could transcend those conditions.
Rather, the purpose of such a theory is to enabl® uespond to the world of our
experiences, to critically evaluate it and to acrenpurposefully, more intelligently
and more ethically. Whether one recognises theitiondf uncertainty and plurality
as positive or negative, whether it is seen as dwdplogical reality or a more
transient consequence of modernity will affectebi@cs that emerges as a response.

The agonistic and democratic ethic | have edgior views the plurality we
encounter in the world in a positive way and itgeggs that the contingency of ethical
life is a basic feature of our experience. Themfan agonistic and democratic ethos
respects deep pluralism by seeking modes of catit@stthat enable coexistence and
encourage inclusion in setting the terms of soaeder, rather than allowing
contestation to degenerate into violence and eixwtiu€valuating this perspective
requires that we consider how it enables our respadi® pressing problematic
experiences in world politics, as opposed to itditpbto justify authoritative
principles. My own argument may not meet that dgateand in fact the most
damaging critique would be thatdbes not enable better and fuller ethical thinking
world politics, but | must insist on being held ttoe proper standard, not to one
necessitated by particular presumptions aboutealkty and efficacy of objective and

transcendent moral principles.

5 MaclIntyre'sAfter Virtueis undoubtedly the most thorough critique of thefdgction of
contemporary moral thinking and theory, and white Inot support Maclintyre’s efforts to reclaim
tradition, his diagnosis of the problem is, | thimkcurate and marks the necessary starting pmint f
work in political ethics.
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Human rights are not the cornerstone for sgraeder political and moral project,
though they may be co-opted to serve in such emdesyvAbandoning this notion
allows us to recognise human rights as a partiqoiactice that provides a way of
organising political life, potentially at all sotikevels — from locals to globals, as it
were. | have identified the key element of humahts practice as a responding to the
need to justify coercive authority, to establishlitmal legitimacy. Along with
responding to the question of political legitimadyman rights also enable any
“human” to contest that legitimacy. Those, | thiake the basics, but obviously the
way in which that schematic account is filled inogen-ended. | have tried to give
good reasons why the historical tradition of manadl political universalism that lays
claim to the mantle of human rights should be getith scepticism, but the line of
thinking that extends from natural rights to lidecasmopolitan remains influential.
In particular, what ties this tradition togethetlowing it to bear a substantial
intellectual load, is the way it fills in fundamahtlements of human rights practice.
First, legitimacy is determined by justified mopainciples with sufficient certainty to
draw relatively final and determinate limits aroupdlitical practice. Second, the
universalism entailed by the idea of humanity igyalar, and while equal capacity is
assumed, equal possession of full humanity is @diallenging this tradition is
difficult not only because it enjoys a cultural giige in dominant societies, but also
because it appeals to deep-seated understandimaywoéthics and politics fit together
in social life. For this reason, the position defed here has had to work in several
registers, linking alternative traditions of etHiddeory to alternative strains of

democratic politics and human rights practices.

The reconstruction offered here has a traditbits own, and throughout | have
linked my defence of human rights to a radical deratic orientation and counter-
hegemonic practices in world politics. Not only Idinink this reconstruction is more
convincing as an approach to ethics, but also dé&fgna radical democratic rights
tradition makes an important contribution both tahwe conceptualise human rights
in world politics, as well as how we judge and astparticipants in world politics.
While the full exploration of these ideas can dméytaken up in future work, | want to
mention three advantages of thinking of human sght these terms. First,
reconstructing human rights as a democratising¢ipaliethos reconfigures how we

understand sovereignty. Rather than human rightisidg the responsibilities for
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legitimate sovereignty (taming the beast) or humaghts providing so much
ideological but insubstantial cover for the exexcts political power unconstrained
by the demands of legal and moral legitimacy (disigg the beastf® a
democratising human rights ethos looks to the ogeticy of sovereignty as the
capacity to remake the social world or to holdhiplace. Connolly explicitly develops
a democratising sovereignty, though the idea idigihpn many of the other thinkers
| draw on, in his analysis of sovereignty as defir®y positional and expressive
elements’ He suggests that whatever the concentrated pofveheo positional
sovereign enabled by structures of authority, ranging fronidimy the means for
physical violence to the authority of the law, eegsive sovereignty ultimately rests
with the political community, in either their acqacence or their willingness to
demand (and in some cases carry out) politicaloasti including changes in the
institutions of institutional sovereignt§.This account of sovereignty counters both
cosmopolitan and statist accounts and opens upmimning of human rights in

important ways.

John Dewey rejects the mythology of sovergigmta manner similar to Connolly,
and suggests that the democratic nation-statecsningent arrangement that is ill
suited to the problems of contemporary politicsjaltfor him include the difficulty
of creating democratic community under contemporaonditiond® and the
increasing power of social forces that escape deatioccontrol”® In Connolly’s
terms, the expressive sovereignty of the democpaildic has been subverted and
blocked, while positional sovereignty serves therests of an elite few at great cost
to the majority. While a full examination of thessues is impossible here, what it
highlights is that the effect of human rights claion state sovereignty is more radical
than supporters or critics of traditional humarhtsggwould allow. Human rights have

the potential to do more than restrain sovereigmiy despite the best efforts of those

“® Louiza Odysseos, “Human Rights, Liberal Ontogeasi$ Freedom: Producing a Subject for
Neoliberalism?"Millennium: Journal of International Studie¥olume 38, Number 3 (2010), 747-772.
4" William E. Connolly,Pluralism 130-160.

*® Ibid., 146.

91t is noteworthy that so many of the conditionattbewey identified are still important, and intfac
shared by Connolly as well. In particular, he wasaerned about the increasing complexity of society
the isolation of individuals in bureaucratic systemew modes of communication and travel that
enabled expanded commerce, consumerism and distrdcther than community), increasing
diversity and the loss of tradition, but withoug timtellectual tools to respond to ethical question

% John DeweyThe Public and Its Problems
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with positional authority they are not so easilyned into merely ideological cover
for sovereign powet* As was highlighted in Chapter 5, a democratisingan rights

ethics enables new claims to be made upon institsitiof sovereignty and to
reconfigure the democratic community beyond ingttalised boundaries — as the
human rights claims of undocumented migrants, ¥angle, challenges not only the
rules for who is included and excluded from poditicommunity but also seeks to
reconstruct the rights and duties owed to thoskowit citizenship-status. Rather than
seeing such movements as part of a global transteym however, this

democratising perspective frames such movemensrins of specific human rights
publics, contesting particular political arrangemserwhich are linked together in
what could be thought of as a human rights asseyapla which resonances and
diverse linkages create a recognisable but plural ahanging human rights

sensibility>?

Second, a democratising account of humangiglso helps us to understand and
justify the extension of political community beyoodnventional accounts of national
community without appealing to the abstract notwbm universal human community.
A democratising human rights ethic frames the gieidor inclusion by excluded
groups as the quintessential political contest keaiaby appeals to human rights. This
runs counter to Hannah Arendt’s influential arguminat the key failing of human
rights was that they failed to identify the pol#ticcommunity necessary for
meaningful rights® The powerful claim is that human rights failednatter in the
moment they were most needed, as victims of ther®egvorld War were rendered
stateless and subject to brutality and murder, witlhlesponsible party able to protect
their rights. Where Arendt saw the idea of beloggit® a “human” political
community as essentially meaningless (a critiqugelg endorsed above in regard to

cosmopolitan accounts of human rights), a demaingtirights tradition sees the

*1 Andrew Schaap, “Political Abandonment and the Atmarment of Politics in Agamben’s Critique of
Human Rights,” Unpublished Paper (Exeter: The Ex@tsearch and Institutional Content archive,
2008), available online &ittp://hdl.handle.net/10036/424.38st accessed 29 March 2011. Agamben’s
arguments against human rights have been partigutdiluential among critics of liberal human
rights. Connolly in fact responds directly to hismbysis of sovereignty as the final authority tcide

the exception to the law. Schaap suggests, laigelgreement with Connolly, that Agamben’s
position makes it impossible for him to apprecihi potential subversive power of rights — which |
have suggested is actually supported by a closagemgent with human rights practices.

2 william E. Connolly, “The Complexity of Sovereignt Sovereign Lives: Power in Global Politics
eds., Jenny Edkins, Veronique Pin-Fat and Micha8hadpiro (Abingdon: Routledge, 2004), 35.

%3 Arendt, “The Decline of the Nation-State and ttmelBf the Rights of Man.”
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assertion of humanity as part of the fight for ssatAs Andrew Schaap suggests, the
‘subject that claims its human rights emerges aitherval between the identities of
citizen and human, which are afforded by a sodi@llerder.>® This political account
of the claim to humanity is possible because teatities of citizenship and humanity
are not taken to be certain or singular, but irktepen to renegotiation. A further
implication of the view defended here (particulanty Chapters 4 and 5) is that
actively seeking to democratise political communityough human rights, is a vital
task for coping with our contemporary condition axgpanding democratic control of

the social forces and practices that impact o@sliv

Finally, thinking of human rights as a demdisiag ethos has the potential to
improve on a key area where human rights as aigallipractice has been less
successful, in struggles to overcome economic maligation and severe inequality.
Returning to Dewey’s account of rights as definithg privileges and obligation of
communal relationships, it becomes possible toagetind the liberal tendency to
think of rights as individual claims to some praiec or good. Dewey’s democratic
ethic suggests that the key issue of marginalisasaot met by defending a right to
have our basic needs met or to be free from irdeatieconomic harms inflicted by
others — as important as both of those are — alileg individuals and communities
to participate in the control and determinationthdir economic fortune¥. Rather
than engaging in seemingly ill-defined debates aldwether an individual can claim
a human right to work, education or health, thestjope becomes what sort of
economic relationships and material provisions khobtain between individuals and
within the community. While this reorientation daest make the struggle to redefine
economic relationships simple or easy it does fglahie task — no longer is the
question of economic justice about fairness inapplication of the rules, but about
the whether the relationships that result from eoa structures are acceptably
democratic. A key political question this opensisighe issue of private property;
normally assumed to be a fundamental right (if thet defining liberal human right)
as the rights bearer is essentially a property droldut this is a particular way of

organising economic relationships that can be r&tcocted — for example, in the way

** Andrew Schaap, “Enacting the Right to Have Righésques Ranciére’s critique of Hannah
Arendt,” European Journal of Political Thegriolume 10, Number 1 (2011), 34.
*> Owen, “Pluralism and the Pathos of Distance,” 223.
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MST have claimed that a right to land is basedegdroductive use that is made of it

on behalf of the community.

These brief comments serve to indicate hopluaalist and pragmatist account
improves our thinking about human rights in worldifics, even as the analysis is
limited in depth. These limitations are in part fhractical limitations of space, but
they also reflect the situated approach necesditatehe position defended here, as
human rights function in relation to specific pramis as opposed to as abstract
generalities. To consider the effect of human ggit any of these areas of concern —
sovereign authority, political community or econonprovision — would require its
own study engaged with the particular struggles @mtexts in which human rights
claims were being made in regard to these areesnufern.

Along with providing a better understanding lmiw human rights do and can
function in world politics, this reconstruction btiman rights suggests that there is
value in embracing a democratising ethos that elsteagonistic respect in
approaching political contests and advises thabwimeg a critical responsiveness to
our politics, which helps us to interrogate our gwivileges and the impositions we
place upon others. At the heart of this ethos i®@@ntation that cannot be finally
justified but which can be stated to make clearajgpeal. A democratising human
rights ethos actively seeks to enable people toentdkims on the social conditions
that affect them. What it does not do, howeverfasarticulate those claims as
universals spoken on the behalf of others, ratheeeks to follow Baxi's advice to
speak with others in the struggle for political kge. Finally, the value of being able
to make claims outside of privileged status, wheit® nationalist, religious or some
other form of privilege, is that it enable an egdaimocratic politics, which ennobles
individuals, by working to ensure everyone sharethe vital democratic activity of

exerting one’s power to remake the world.
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Conclusion

The M easur e of Reconstruction

‘As far as philosophy is concerned, the first diraod immediate effect of this shift
from knowing which makes a difference to the knowet none in the world, to
knowing which is a directed change within the wpikithe complete abandonment
of what we may term the intellectualist fallacy. Bys is meant something which
may also be termed the ubiquity of knowledge asasure of reality.’

-John DeweyThe Quest for Certainty

I. A Measure of the Distance Traveled

A conclusion is not a summary, but a marker, ofdbmpletion of a task, of what has
been accomplished. | will not mark this ending bgaunting results and findings, or
by listing consequences and final evaluations;as@s$ this is necessary, it is done in
the previous chapter. What | offer here is a makyewhich the measure of this work
can be taken, measuring it as both a responseetmnitiel question of what human
can become, and as a point from which to move fadtwaaking the measure of this
work means considering how far the end of presgriine transformative power of
human rights while undermining their totalisingdency has been advanced.

At a basic level this has been a work thatsmers how we think — about human
rights, about world politics, about ethics — rattiean one that tries to determine what
should be thought about such matters. In this sehsge a theoretical rather than
practical work; therefore it may frustrate thosaders who desire prescriptions, who
expect theoretical reflection to produce imperativehis lack marks a difference in
approach, distinguishing the kind of reconstructiv@k undertaken here from more
clearly normative political theory. There are prggo/e elements in my call to see
human rights as an agonistic politics concernec wiite privileges attached to
humanity as a political identity and the ongoingtestation over the best form of
political community. More prescriptive still, | hawaffirmed a democratising human
rights politics that enables agonistic respecthase we disagree with but whom we
can still support and find common cause with, whiko calling on us to be sensitive
to the claims of those who are excluded, margiedliand abused. Further, this

democratising account of human rights, if one isvaced by it, pushes us to attend
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to and support the use of human rights to makednmolitics more inclusive and fully
democratic — this is importantly a call for direahd participatory forms of
democracy, which exceed the limitations of the oratstate but do not aspire to a

global expansion of systems of representative grarere.

While the principled reason for avoiding auttative prescriptions helps to
distinguish the approach | have taken throughout thork, the lack of clear
evaluations and firmer judgments requires a furtkeponse. Even within the terms
of the approach to ethics | have defended, thiskwacks judgments, specific
evaluations of what human rights do and do not maad clear visions of what world
politics should and should not be — tasks whiclavensuggested should be possible,
and in fact enabled by the perspective offered,lmyehe absence of more concrete
judgments needs to be acknowledged and explainael.simple explanation is that
the work carried out here is prior to these monecoete tasks; it is a difference in the
end of inquiry. Here | have set out to reconstiugnan rights as an ethical ideal and
while this has important applications for the ingtons and practices that instantiate
those ideals, the primary work here is conceptual is the work necessary for
applying a reconstructed account of human rightshare specific critical inquiries.
One could object that this approach is overtly (amdrly) idealist, which would be
true if this work were thought to be complete umself — it is not. And this is for me
the most important marker to acknowledge when takie measure of my work: will
it enable further insight into world politics, andl it support the work of identifying,
analysing and responding ethically to problemaitiicasions. These are speculative
guestions and therefore the full measure of thekvdame here can only be made
when there are further consequences to look tomatier how comprehensive or
convincing the theoretical account may (or may that) To clarify the contribution
made in this work, | want to turn to three waysaihich my position alters how we
think about human rights, which in turn suggestghir lines of inquiry that can more

fully measure the value of the account of humahtsigpresented here.

First, the ethical position | have defendddralthe location of our judgments from
the abstract to the specific. This means that whkerconsider more immediate and
concrete questions, we will be able to offer mguec#fic and surer judgments. For

example, if we are asking should we support thepkgy protestors in Tahir square
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attempting to unseat their presidémt; whether intervening to stop the violence in the
Ivory Coast is wisé,then clearer judgments and more detailed presmnpbof what
should be done will be possible. Conventional mtvabry suggests that working out
abstract principles and imperatives will tell uswhto think in specific moments when
judgment is required, while the ethics | defendgasgs that our generalisations and
abstractions come from our past experience of quaati moments and the received
insights of tradition and therefore the abstractas absolute but contingent, at best a
shorthand but in any case located far from the nmbnimewhich judgment is actually

required and made.

Second, along with transposing the locatiomwf most authoritative judgments,
the political ethics that comes out of this recamdton undermines and changes the
status of those judgments. What would it mean § dsmocratic protests should
unseat Mubarak, or that an intervention in the yv@oast is necessary? Such
judgments are affirmations of particular ends iaw;i which must be tested against
experience; therefore, ethical judgment is alwaysedain, it contains an element of
risk, as there is a danger that our judgments apagy either because the end pursued
proves wanting or we failed to understand the Sdnaadequately. Acknowledging
the partiality and uncertainty of our ends requitieast we constantly attend to the
fallibility and corrigibility of our judgments.

Finally, the ethical position defended herermgpup the meaning and practice of
human rights to further critique. While it remaipsssible endorse elements of
existing human rights practices and the conventiaeals those rights support, my
reconstruction raises questions about the politicalationships that define

contemporary human rights practice, which are a®nofas not unequal and

! The protests and revolution that took place ingEdy the early months of 2011 were the at thereent
of international news as | was completing this ithabe choice to speak about these events (only
briefly) reflects my concern that these theoretieflections should inform understanding of world
politics, rather than a deeply considered engagemi¢im these issues — this case and other usdtkin t
conclusion are used suggestively (opportunisti@altather than systematically. For a brief summary
of events see “Egypt protests: Key moments in afirB8C News1l February 2011,
http://www.bbc.co.uk/news/world-middle-east-1242537

2 For more on the recent events in Ivory Coast, wiaedisputed election in 2010 lead to violence and
disorder in the country, see John James, “Can ICmgst avoid return to warBBC News17 March
2011, http://www.bbc.co.uk/news/world-africa-127637&®d Mark Doyle, “No rush to military
intervention in lvory Coast,BBC News31 December 2010ttp://www.bbc.co.uk/news/world-africa-
12096437
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hierarchical, and the sorts of exclusions thatrdethe meaning of rights, for example
raising doubts about the focus on individual vioias and individual rights violators,
portrayed as evil and exceptional. These pointsbeaadlarified by thinking about the
current situation in Libya.The recent resolutions by the UN Security Coundilich
authorised an ICC investigation and an interventiorstop government violence,
reveal positive aspects of contemporary human sighactice, as there has been an
effort to halt the violence against rebels andlieins, and to hold the government of
Libya accountable for the violence perpetrated regjdts own citizen8.Yet, even in
this seemingly positive case attending to the josliof human rights raises important
problems with the response to events in Libya.tFitsreveals the hypocrisy and
hierarchy that is inherent in the contemporary humahts regime, as the
international response to rights violations is de@nt upon the fickle will of
powerful states and international actors in detemmgi when and if there will be
interventions to stop abuses, and whose crimesnmait whose are ignored. Second,
it points to the limitation of contemporary rightgnking as the focus is exclusively
on specific figures responsible for rights abusaslonel Gaddafi most prominently,
rather than the wider social context in which vimle was made possible. The
corporations and states that have provided arntisetd.ibyan government cannot be
conceived of as rights violators, and this is tragil of those who supported the
Gaddafi regime despite the widely acknowledged etwudhis is of course an
extremely limited consideration of a complex cas® what | want to highlight is the

ways in which attending to the politics of humaghts enables a more critical view.

More fundamentally, the reconstruction of hanmnights as a democratising ethos
addressing the ethico-political significance of ahared humanity and the terms of
legitimate social order opens up bigger questidrst example, the extended
economic crisis, which has been ongoing since 2808, its negative consequences
have not been addressed as a human rights coN¢ghm the contemporary terms of
human rights this is not surprising, the sufferthgt has been caused is not widely

acknowledged as a human rights abuse given thegarhpiof the right to be

% For a brief summary of the political fortunes ofidnmar Gaddafi see Martin Asser, “The Muammar
Gaddafi story, BBC News26 March 2011http://www.bbc.co.uk/news/world-africa-12688033

* For details on the UN Security Council resolutises “Libya: UN Security Council votes sanctions
on Gaddafi,"BBC News27 February 201 http://www.bbc.co.uk/news/world-africa-125894 2hd
“Libya UN Resolution 1973: Text analysed8BC News18 March 2011,
http://www.bbc.co.uk/news/world-africa-12782972
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defended and the rights violator it must be defdnaigainst. Further, there seems to
be little that can be done to alleviate the widaetgknowledged suffering — especially
within the orthodox neo-liberal frame of contempgraconomic thinking — as the

negative consequences (both from the crisis andefmonse to it) are taken to be the

result of economic forces rather than the actigftgulpable moral agents.

Without engaging in the details of the caumed consequences of the crisis, | do
want to suggest that it is possible to frame tlseiesin human rights terms. If the
economic crisis, and the response to it, is abaytamne thing, it is the unbalanced
state of the global economy, in which the interedtthe economic elite have been
explicitly privileged and enabléd- which has now had disastrous consequences,
which have affected those least responsible magopndly. This egregious injustice
is largely acknowledged, but where are the callfmore comprehensive and radical
response? The inability of contemporary human sightoffer a perspective on this
event is a damning indictment, as it displays alhffierence to the global poor who
lack secure access to food, basic services anghgutssfor fuller and more dignified
lives as well as the dissatisfied and sufferingkiragy class. How can human rights be
mobilised to address such a widespread and pressimgern? There are have been
sporadic invocations of human rights in responseth® ever-clearer economic
injustices perpetuated by the global economy, f@ngple demands for a right to
housing® and demands for economic relationships that sehesnasses rather than
the elite’ But a more comprehensive response is possiblendgratanding human
rights claims in the way | have suggested: firs,can contest the image of humanity
that constructs human rights on the model of iriligi property rights, and second,
we can articulate new social relations as a camitf political legitimacy, such that

a system that benefits the economic elite at tiperse of the majority simply cannot

® Supporters of a neo-liberal global economy ackedge this feature of the economy, the institutions
of the international economy are intended to enpbieerful actors to conduct their business freely —
the moral case for this position, and its almoaigks made in moral terms, is that everyone benefits
from such an arragement, or benefits more thanwmoayd from any other.

® US based NGO Take Back the Land has respondée taoiusing crisis in the US by advocating both
for a human right to housing and extending comnyuriintrol over land, for more see their website:
http://www.takebacktheland.org

" Brazil's Landless Workers Movement has one ofitiest developed agendas on this issue, as they
connect their effort to claim land, based on thedpctive use that communities make of it, to wider
social justice concerns and reform of the basimenuc relationships that produce poverty and social
exclusion, for more see their English websitatgt://www.mstbrazil.org/
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be legitimate. Again this is only suggestive, butaivl want to emphasise is the

openings made possible by the reconstruction afferéhis work.

In the end, the value of the work completedamplex and remains uncertain. It
provides an analysis and critique of human riglstam ideal that is at the centre of
contemporary world politics, further it provides ahiernative ethical and political
understanding of human rights that works to hiditlighe transformative and
inclusive aspects of human rights while exposing #issimilative elements of the
human rights ideal to ongoing critique, and finallysuggests a new approach to
thinking about human rights, which | hope enableerwitical and creative inquiries

into human rights and world politics.
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