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The Post-Brexit Accountability of the Financial Conduct Authority: Developing 

Parliament’s Institutional Capability 

Elizabeth Howell* 

1 Introduction  

 

The Financial Conduct Authority (‘FCA’) came into being in 2013, in the aftermath of the global 

financial crisis of 2007-2008. At that point there was an institutional ‘rearranging of the deckchairs’ in 

response to the perceived failings of its predecessor, the Financial Services Authority (the ‘FSA’). It 

was considered that there were serious flaws in the allocating and coordinating of functions across 

the Bank of England, HM Treasury (‘HMT’), and the FSA, and that the FSA’s responsibilities were too 

broad to enable sufficient focus on the stability of firms.1 Amidst other reforms, the FCA was created 

and made responsible for conduct regulation.  

 

The FCA works in a highly dynamic field; a vast and complex body of provisions apply to financial 

services, often taking the form of less ‘headline grabbing’ delegated legislation.2 Over the decades, 

the regulatory framework has also evolved to factor in the UK’s membership of the EU, during which 

an increasing amount of financial regulation was set at the EU level. A combination of the EU’s 

development of the single market in financial services, plus legislative interventions to tackle the 

failings of the global financial crisis, has led to EU law embracing many areas of regulation, often in 

considerable detail.3   

 

The UK’s departure raises the question as to how important policy and regulatory functions, which 

were formerly conducted at the EU level, should operate in a standalone UK regime.4  Focusing on the 

FCA, it is to be granted greater rule-making powers and as a quid pro quo, it will be subject to an 

enhanced accountability framework.5  This is a delicate issue; given the greater responsibilities being 

 
* Assistant Professor of Law, London School of Economics and Political Science. I am grateful to the L.Q.R. 
reviewer for their helpful comments. The usual disclaimers apply. 
1 HMT, Proposals for Reform (November 2021) para 1.11. 
2 One study estimated there to be over 13,000 pages of rules, guidance and supervisory statements published 
by the FCA and its sibling body, the Prudential Regulation Authority, New City Agenda, Cultural Change in the 
FCA, PRA & Bank of England: Practising What They Preach? (August 2016) 10-11.  
3 HMT (n 1) para 1.36. 
4 HMT, Phase II Consultation (October 2020) para 1.3. 
5 HMT, Prudential Standards in the Financial Services Bill: June Update: Policy Statement (June 2020) paras 1.14-
1.22; HMT, Financial Services and Markets Bill (Bill 146, 2022-23) chapters 1-3. 
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transferred to the regulator, sufficient accountability and transparency is necessary, however, it is also 

important not to undermine its independence.6  

 

This article analyses the existing FCA framework, considers particular government proposals as they 

apply to the FCA (to be implemented via the 2022-23 Financial Services and Markets Bill),7 and makes 

normative proposals regarding a framework governing its future accountability. It suggests that a 

number of the proposals generate concerns, not least in terms of increasing the regulator’s 

operational burden, and that they could require the FCA to make difficult assessments between 

competing objectives. Moreover, the rebalancing of the FCA/HMT relationship could impact on the 

FCA’s relative independence. In comparison, the proposals regarding future Parliamentary scrutiny 

are very light-touch. It argues that rather than focusing on the FCA/HMT relationship, it would be 

preferable to develop Parliament’s institutional capability to scrutinise the regulator. As the FCA will 

be producing and amending a significant body of regulation that can have an impact on the whole of 

society, technical democratic oversight is vital.8  In this regard, it suggests that a joint Parliamentary 

committee should be created with a mandate focused on scrutinising financial services and its 

regulation, as well as overseeing the regulator’s operational functions. The article also draws insights 

from the Joint Committee on Human Rights as well as the comparative example of the Australian Joint 

Committee on Corporations and Financial Services to inform the discussion of institutional design. In 

particular, for such a committee to have the ability to operate effectively, it should be cross-party, 

apolitical, and will need to be properly resourced so that it can grapple with the highly technical and 

dynamic nature of financial regulation. Finally, it should be noted that although the article’s focus is 

the FCA, the UK’s regulatory model encompasses the FCA’s sibling body, the Prudential Regulation 

Authority (‘PRA’) (as well as other bodies, such as the Bank of England having particular oversight 

responsibilities). While tackling the overall model is beyond the article’s scope, a new specialist 

committee should have the jurisdiction to consider the entirety of the UK’s financial ecosystem.   

 

The article is structured as follows: section 2 examines the FCA’s current objectives and the FCA’s 

relative independence; section 3 considers existing accountability mechanisms. Section 4 discusses 

the government’s proposals; section 5 makes normative proposals. Section 6 concludes.  

 

 
6 Treasury Committee, The Future Framework for Regulation of Financial Services (Fifth Report of Session 2021–
22, June 2021) para 36. There can also be the risk of ‘over-accountability’, where the regulator can struggle to 
adequately respond to anyone, Julia Black, ‘Accountability and UK Financial Regulators’ (LSE: Rebooting UK 
Financial Regulation for a Post-Brexit World - A Conference Summary (Policy Briefing 45, June 2021)) 6. 
7 HMT, Financial Services and Markets Bill (n 5).  
8 IRSG, Proposals for Reform Consultation - Response (April 2022) (n 120) 2. 
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2 The FCA 

 

2.1 The FCA’s Functions 

 

The FCA is a relatively young regulator; it was established by statute in 2013.9  It is responsible for 

maintaining the integrity of the provision of financial services to users;10 and has a single strategic 

objective: to ensure the relevant markets function well.11 There are three operational objectives, 

which support the strategic objective. These focus on safeguarding consumer protection, protecting 

the integrity of the financial services market, and promoting effective competition in the interests of 

consumers.12  Separate from its competition objective, the FCA must also discharge its general 

functions so as to promote competition in the interests of consumers, so far as this is compatible with 

advancing the consumer protection or integrity objective.13 The FCA’s objectives provide a mandate 

for it to take action, but do not impose a statutory duty on it to act, nor do they establish a standard 

of conduct to be expected of regulated firms.14 When discharging its functions, it must ‘have regard’ 

of eight regulatory principles, which set out policy issues and considerations which it must take into 

account.15  It must also have regard for the importance of taking action to minimise the extent it is 

possible for a business to be used for a purpose connected with financial crime.16 When the FCA 

considers how to advance its objectives and discharges its other relevant duties, it is also required to 

have regard to recommendations made to it by HMT about aspects of the government’s policy.17 

 

Whilst the regulator’s functions are inevitably of a technical nature, they bring clarity to its mandate 

and, as discussed later in the article, contribute to ensuring its accountability. At the same time, 

however, although the FCA has a broad area of regulation, this culmination of objectives, principles, 

freestanding duties, and considerations of which it should take account risks overloading it. Be that as 

it may, as considered in section 4 below, the government is introducing a new ‘growth and 

international competitiveness’ objective to complement the FCA’s existing operational objectives.18 

 
9 Financial Services Act 2012, section 6, amending the Financial Services and Markets Act 2000 (‘FSMA’). 
10 FCA and Bank of England, Memorandum of Understanding between the Financial Conduct Authority and the 
Bank of England (2019) para 3. 
11 FSMA 2000, section 1B; see also section 1F for the ‘relevant markets’. 
12 Ibid, section 1C; section 1D; and section 1E. 
13 Ibid section 1B(4). 
14 Financial Services Act 2012, Explanatory Notes para 98. 
15 FSMA 2000, section 3B. 
16 Ibid section 1B(5). 
17 Ibid section 1JA(1); HMT, Recommendations for the FCA (23 March 2021) 
18 HMT, Proposals for Reform (n 1) para 3.19; HMT, Financial Services and Markets Bill (n 5) clause 24. 
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This could point towards a return to the more ‘light-touch’ approach that was in place prior to the 

financial crisis, even though this approach did not end well for anyone, including for the regulator.19  

 

2.2 The FCA’s Independence 

 

A key dimension to the FCA’s independence is its political independence. In relation to this, the FCA is 

an independent company and there is a strong focus on independence in its founding statute: it 

operates independently of government, and it is not to be regarded as acting on behalf of the Crown.20 

The FCA does not receive funding from the government; it is funded by the firms it regulates through 

fee-raising powers.21  At the same time, independence may be regarded as a relative concept. The FCA 

is an agency created by statute; it is a public body that operates on behalf of the government and its 

broad policy direction will be that of the government’s.22 Arguably the focus should be particularly on 

the regulator’s operational independence; its ability to carry out its operations without there being 

undue political or commercial interference.23 The importance of its operational independence is also 

emphasised by international standard setting bodies.24  There are then a number of distinct aspects 

to its political independence: regulatory, supervisory, institutional, and budgetary.  

 

2.3 Regulatory Independence 

 

With respect to setting regulatory policy, the FCA has the power to make rules and policies in pursuit 

of its objectives, although it is subject to statutory requirements regarding this. The FCA is generally 

required to consult the PRA about the proposed rules25 and is usually required to consult publicly.26  

The PRA also has a limited veto in respect of the FCA’s regulatory powers regarding dual-regulated27 

firms where it is of the opinion that the power’s exercise would constitute a financial stability risk.28 

When this veto was proposed, it was considered that it risked the perception that the FCA was a 

 
19 Andrew Bailey, Speech on the Future of Financial Conduct Regulation (23 April 2019); Eilis Ferran, ‘International 
Competitiveness and Financial Regulators’ Mandates: Coming around Again’ (Working Paper, June 2022). 
20 FSMA 2000, Schedule 1ZA, para 16. 
21 Ibid, Schedule 1ZA, para 23; FCA, The FCA’s Approach to Advancing Its Objectives (December 2015), para 1.3.  
22 IMF, Governance Practices at Financial Regulatory and Supervisory Agencies (Working Paper 09/135, July 
2009) 10. 
23 Ibid 10. 
24 IOSCO, Objectives and Principles of Securities Regulation (2017): Principle A2; Basel Committee on Banking 
Supervision, Core Principles for Effective Banking Supervision (2012): Principle 2. 
25 FSMA 2000, section 138I. Exemptions are included under section 138I(10). 
26 Ibid section 138I (there are exemptions under section 138L, although the FCA will still be required to consult 
the PRA).  
27 This refers to the split in regulatory responsibility for most firms between the FCA and the PRA. 
28 FSMA 2000 section 3I; section 3L. 
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second class regulator.29 Certainly, given the PRA’s role, the FCA can be regarded as having only 

relative independence regarding its regulatory activities.   

 

2.4 Supervisory Independence  

 

The FCA has quasi-judicial supervisory and enforcement responsibilities.30  Parliament has granted the 

FCA a range of tools and independent powers to deliver its supervisory objectives,31 and HMT has 

stated that it is accepted practice for such functions to be exercised independently of governmental 

departments.32 As Enriques and Hertig argue, supervision is a highly technical task; although more 

pessimistically, as supervision can be particularly risky, it may be delegated by politicians so that 

unelected agencies can serve as scapegoats in the event of policy failure.33  

  

2.5 Institutional Independence 

 

With respect to the FCA’s institutional independence, there are, again, a number of elements. Its 

governance structure should include multimember committees of experts and there should be clear 

rules governing the appointment and departure of senior personnel so that they have security of 

tenure. Its decision-making should also be transparent and open as far as possible to enable scrutiny 

of regulatory decisions.34   

 

The FCA is governed by a Board and it is conventional for such appointments to be made by the 

government’s executive branch. These are largely the prerogative of HMT.35 The FCA’s Board must 

include: a Chair and Chief Executive (‘CEO’) appointed by HMT; the Bank of England’s Deputy Governor 

for Prudential Regulation (appointed by the Crown);36 two non-executive members appointed jointly 

by HMT and the Secretary of State for Business, Energy, and Industrial Strategy; and at least one other 

 
29 Treasury Committee, Financial Conduct Authority (Twenty-sixth Report of Session 2010–12 January 2012) 
paras 95-96. 
30 E.g. FCA, FCA Mission: Approach to Supervision (April 2019) chapter 1. 
31 Ibid 5. 
32 HMT, Phase II Consultation (n 4) para 2.9. 
33 Luca Enriques and Gerard Hertig, ‘Improving the Governance of Financial Supervisors’ (2011) 12 European 
Business Organization Law Review 357 361; Alberto Alesina and Guido Tabellini, Why Do Politicians Delegate? 
(NBER Working Paper 11531, 2005) 18-19. 
34 Marc Quintyn and Michael W. Taylor, Should Financial Sector Regulators Be Independent? (IMF Economic 
Issues No 32, March 2004). 
35 IMF (n 22) 13. 
36 FSMA 2000, schedule 1ZA, para 2(2)(c); Bank of England Act 1988, section 1(2)(d); Bank of England, 
Governance of the Bank Including Matters Reserved to Court (December 2019). 
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member appointed by HMT.37 Overall, the Board has a majority of members that are non-executive 

directors (‘NEDs’), all of which are considered independent.38 It has also established certain 

committees, many of which are comprised solely of NEDs, to which it delegates particular powers, 

duties and decision-making responsibilities.39 A 2017 review found that NEDs were able to speak 

broadly on the issues and there was a good quality of debate at the Board, in which challenge by NEDs 

was robust but constructively framed.40 A 2021 review also reported on a ‘strong, experienced and 

independent Board’.41   

 

There is currently no legislative provision for the FCA’s CEO appointment to be for a single, non-

renewable appointment.42 The Chair also does not have a fixed term. Both are appointed and 

discharged by HMT. Indeed, the terms of service of all appointed directors are determined by HMT.43 

In contrast, the appointment of the Governor of the Bank of England is enshrined in law as a single, 

non-renewable term, which should protect against political control.44 However, the  CEO’s term of 

office must not begin before there is legislative confirmation: the person is required to appear before 

the Treasury Select Committee (or, if earlier, three months from the date of their appointment).45 

Accordingly, in line with IMF recommendations, both the government and Parliament are involved in 

the CEO’s appointment. Regarding dismissal, statute spells out the grounds for the termination of a 

Board member.46  

 

The absence of legislative provisions regarding (particularly) the CEO’s appointment impacts on their 

security of tenure; this risks impacting on their ability to take action without fear of dismissal.47 Over 

the years, external interventions, such as HMT not renewing then CEO’s (Martin Wheatley’s) contract 

 
37 FSMA 2000, schedule 1ZA, para 2(2); FCA, Corporate Governance of the Financial Conduct Authority (March 
2020), para 2.3; FCA, FCA, Annual Report and Accounts (2020/21) 85. 
38 FSMA 2000 Schedule 1ZA, para 2(4); FCA, Annual Report and Accounts (n 37) 85. 
39 FCA, Corporate Governance of the Financial Conduct Authority (n 37) 8-9. Its governance framework also 
includes an executive committee and a number of executive sub-committees. 
40 FCA, Review of Board Effectiveness (2017) 8. 
41 FCA, Review of Board Effectiveness (2021) 3-4. 
42 HMT, Chief Executive of the Financial Conduct Authority (22 June 2020). In 2016, the Chancellor stated that 
the government would seek to make the appointment subject to a fixed, renewable five-year term, however at 
the time of writing, subsequent governments have not followed up on this, Chancellor of the Exchequer, Letter 
to the Chairman of the House of Commons Treasury Committee (19 April 2016). 
43 In the case of the two non-executive directors appointed jointly, the term is determined by HMT in 
consultation with the Secretary of State, FSMA 2000, Schedule 1ZA, para 2; FCA Articles of Association, art 7.1.  
44 Bank of England Act 1988, Schedule 1, para 1 (as amended by the Financial Services Act 2012). 
45 FSMA 2000, Schedule 1ZA, para 2A. 
46 See ibid, Schedule 1ZA, para 4. Where the member was appointed jointly by HMT and the Secretary of State, 
the Treasury must consult the Secretary of State before removing the person. 
47 Marc Quintyn and Michael W. Taylor, Regulatory and Supervisory Independence and Financial Stability (IMF 
Working Paper WP/02/46, 2002) 20. 
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in 2015 have raised questions regarding the FCA’s independence.48 Rather than concerns playing out 

about his ability to take action due to the lack of security of tenure, Wheatley was perceived as taking 

a heavy-handed approach, including extracting record sanctions from the industry in the post-financial 

crisis era.49 Indeed, it has been argued that while the media coverage focused on whether or not he 

had done a good job, the question was really about how the CEO of an independent agency could be 

defenestrated.50  

 

More recently, in 2021, the FCA Chair announced he would step down before the end of his first term51 

when it can be customary for a second term to be offered. It is unclear if a further term was declined 

or not offered. The Chair may have been disenchanted with the FCA; or it could have been an 

acknowledgement of responsibilities for the FCA’s failures, including the collapse of the mini-bond 

provider London Capital & Finance (‘LC&F’), discussed in section 3 below. It has also been suggested 

there were signs of tension with the government, and a need to reset the relationship between HMT, 

the regulators, and Parliament.52 Taken together, the lack of security of tenure of those in senior 

positions may result in the regulator being subject to political influence. Moreover, politicians may 

also lean towards politically loyal candidates, which could affect an agency’s effectiveness.53  

 

The final element relates to decision-making procedures. These should be open and transparent to 

the extent consistent with commercial confidentiality. A presumption in favour of openness enables 

the public and industry to scrutinise regulatory decisions, reducing the risk of political interference.54 

The FCA is required to publicly consult with the industry, consumers, and other interested parties as 

part of the policymaking process; the FCA is also required to take account of principles of good 

regulation, including the desirability of publishing information about regulated firms and individuals 

(with appropriate safeguards) or requiring them to do so, and to exercise its functions as transparently 

as possible.55 Such procedures also facilitate its accountability, as discussed in section 3. 

 

2.6 Budgetary Independence 

 

 
48 ‘Martin Wheatley Resigns as Chief of Financial Conduct Authority’ Financial Times (17 July 2015). 
49 ‘FCA: On the Wrong Side of the Argument?’ Financial Times (2 July 2015). 
50 House of Lords Industry and Regulators Committee, Corrected Oral Evidence: (Sir Paul Tucker) (May 2022) 20. 
51 FCA, Charles Randell to Step Down as FCA and PSR Chair in Spring 2022 (October 2021). 
52 Ben Martin, ‘Financial Conduct Authority Chief Charles Randell to Go’ The Times (16 October 2021). 
53 Luca Enriques and Gerard Hertig (n 33) 373. 
54 Marc Quintyn and Michael W. Taylor, Regulatory and Supervisory Independence and Financial Stability (n 47) 
20. 
55 FSMA 2000, section 3B(1)(g) and (h). 
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As identified in section 2, the regulator does not receive funding from the government; it is funded by 

the firms it regulates through fee-raising powers.56 This has several advantages, including the 

avoidance of political interference, and more freedom to set its budget.57 However, as discussed in 

section 2.7 below, it can lead to dependence on the industry it regulates, which can open the door to 

regulatory capture. There may also be risks that during an economic downturn, the industry could 

have difficulty in paying the fees, leaving it with insufficient resources.58 The main alternative is 

funding drawn from government budgets, which also generates challenges; it can lead to risks of 

political interference and battles regarding the allocation of funds.59 On balance, the fee-based model 

appears preferable; it guarantees a more stable funding source, and allows for supervisory services to 

be better priced and adjusted for market developments.60  

 

2.7 Regulatory Capture 

 

A further key aspect is freedom from regulatory capture, including by the industry it regulates. 

Essentially, the concern is of the regulator being ‘turned’ by the industry it is regulating. This can result 

in the regulated industry exercising excessive influence, which can result in the ‘captured’ regulator 

acting mainly in the interests of the industry and crafting rules so as to minimise industry costs.61 Such 

issues can also be reinforced by the ‘revolving door’ phenomenon, where senior individuals move 

from regulators to industry or political life and vice versa, often several times.62 This can generate 

conflicts of interest by creating incentives to adopt policies which favour the regulated industry.63 

These are continual risks for regulators; yet, while it can be a fine line to tread, the input of 

stakeholders with specialist knowledge can provide the regulator with valuable information in relation 

to its policy formation activities.64 Moreover, reflecting on Martin Wheatley’s departure considered 

 
56 Ibid, Schedule 1ZA, para 23; FCA, The Fca’s Approach to Advancing Its Objectives (December 2015), para 1.3.  
57 Marc Quintyn and Michael W. Taylor, Regulatory and Supervisory Independence and Financial Stability (n 47) 
21. 
58 Marc Quintyn and Michael W. Taylor, Should Financial Sector Regulators Be Independent? (n 34).  
59 Eilis Ferran, ‘Institutional Design: The Choices for National Systems’ in Niamh Moloney, Eilis Ferran and 
Jennifer payne (eds), The Oxford Handbook of Financial Regulation (OUP 2015) 123. 
60 Financial Stability Board, Intensity and Effectiveness of SIFI Supervision (November 2010) 5. 
61 Daniel C. Hardy, Regulatory Capture in Banking (IMF Working Paper WP/06/34, 2006) 3. 
62 House of Commons, Banking Standards: Written Evidence from Ian Taplin (February 2013). 
63 Samuel McPhilemy, ‘Formal Rules Versus Informal Relationships: Prudential Banking Supervision at the FSA 
before the Crash’ (2013) 18 New Political Economy 748, 753. Although beyond the scope of the article, as 
McPhilemy discusses, there are both ‘hard’ and ‘soft’ variants of regulatory capture. The hard variant builds on 
assumptions of individual rationality and self-interested politicians; the soft variant focuses on ideas as the 
means by which industry influences regulators and politicians. 
64 Luca Enriques and Gerard Hertig (n 33) 376-377; Daniel C. Hardy (n 61) 21. 
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above, it may be that political influences remain more of an acute risk for the FCA than regulatory 

capture concerns.  

 

Overall this section demonstrates that the FCA’s independence is relative; it operates with some 

degree of independence from the government. However, the lack of security of tenure of those in 

senior positions means it can risk being subject to political influence. The FCA’s (relative) 

independence then raises the related aspect: the need for accountability. This is also key to its 

effective independence.65 As section 3 explores, political legitimacy requires that unelected public 

agencies be accountable for how they use the powers delegated to it.66  Moreover, as highlighted in 

the introduction, accountability now takes on a new prominence, given the post-Brexit expansion to 

the FCA’s responsibilities.  

3 Accountability: Who Watches the Watchers?  

 

3.1 What is Accountability? 

 

While there can be a lack of clarity about what is meant by accountability, definitions tend to focus on 

the giving account of and a justification of one’s actions to another party.67 ‘Strong’ accountability 

mechanisms can also encompass a response to the regulator’s explanation where the regulator does 

not meet the required standard (this could be the imposition of a penalty such as removal from 

office).68  Accountability mechanisms fall into different categories: there can be ex ante tools such as 

engaging in consultations on proposed policies; and ex post accountability such as the provision of 

annual reports.69 As the FCA operates in a ‘multiple-principals’ environment, it is accountable to a 

range of principals, including the legislative and executive branches of government, and to industry 

and the public at large.  

 

3.2 FCA: Accountability Arrangements 

 

 
65 Marc Quintyn and Michael W. Taylor, Should Financial Sector Regulators Be Independent? (n 34).  
66 Ibid.  
67 E.g. Mark Bovens, Analysing and Assessing Public Accountability. A Conceptual Framework (European 
Governance Papers No C-06-01, 2006). 
68 Joanna Bird, ‘Regulating the Regulators: Accountability of Australian Regulators’ (2011) 35 Melbourne 
University Law Review 739, 741. 
69 Eva Hüpkes, Marc Quintyn and Michael W. Taylor, Accountability Arrangements for Financial Sector Regulators 
(IMF Economic Issues 39, 2006) 6-7. 
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In general terms, the FCA is currently subject to an extensive range of accountability arrangements 

including constitutional mechanisms; judicial review; as well as accountability to the supervised 

industry, customers, and the public. This section focuses on some of its key constitutional 

accountability mechanisms before examining, in section 4, the new constitutional measures being 

proposed by the government. This section suggests that, while not flawless, the current mechanisms 

largely strike a sensible balance between enabling the regulator the independence and dynamism to 

act when necessary and for there to be robust accountability.70  

 

3.2.1 Constitutional Accountability 

 

All UK financial regulators are accountable to Parliament, largely through Treasury Ministers.71 The 

regulator reports to HMT every year on its progress through its annual report, 72 and HMT submits a 

report to Parliament examining the FCA’s performance against its statutory objectives.73 HMT may 

require the FCA to undertake an investigation into regulatory failures and to report to it,74 and the FCA 

is also obliged to carry out investigations where it considers a failure has occurred.75 HMT can also 

arrange an independent investigation.76  A recent high-profile illustration concerned the independent 

investigation into the FCA’s regulation and supervision of LC&F. In brief, LC&F primarily offered mini-

bonds to retail investors, and went into administration in early 2019, impacting over ten thousand 

people who had invested approximately £237 million. The excoriating report77 concluded the 

regulator had not effectively supervised and regulated LC&F and made a number of recommendations 

to improve the FCA’s authorisation and supervision processes. The FCA faced considerable criticism 

over this scandal, yet from an accountability perspective, it illustrates the robust operation of 

constitutional checks and balances within its framework.  

 

Parliamentary Select Committees (cross-party groups with a particular role), including the Treasury 

Select Committee (the ‘Treasury Committee’) also provide scrutiny of financial governance policy. 

Indeed, as discussed in section 5 below, the Treasury Committee has confirmed that it will be taking 

 
70 FCA, Written Evidence to the Treasury Committee on the Future of Financial Services (March 2021) 12. 
71 HMT, Phase II Consultation  27. 
72 FSMA 2000, Schedule 1ZA, para 11; FCA, Annual Report and Accounts 2019/20 (September 2020). 
73 FCA, ‘Reporting to Treasury and Parliament’ (2020)  <https://www.fca.org.uk/about/reporting-treasury-
parliament> accessed 18 December 2020. 
74 Financial Services Act 2012, part 5, sections 77-78. 
75 Ibid section 73. 
76 Ibid section 68.  
77 Dame Elizabeth Gloster, Report of the Independent Investigation into the Financial Conduct Authority’s 
Regulation of London Capital & Finance Plc (23 November 2020). 
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on the role of examining new regulatory proposals for financial services going forward.78  To date, its 

recent work has included, for example its inquiry regarding the LC&F scandal. 79  There are also regular 

accountability hearings; the FCA appears before the Treasury Committee twice a year.80 As discussed 

earlier in the article, the Treasury Committee also holds appointment hearings to scrutinise 

appointments to key leadership positions.  This committee is undoubtedly an important facet of the 

FCA’s accountability framework. However by its nature, it is also a particularly political forum. 

Historically, it has tended to act reactively, focusing mostly on high-profile supervisory failures. This is 

partly due to the fact that Members of Parliament (‘MPs’) will respond to issues receiving public 

attention. It is also partly due to the structures that have existed until now for legislative scrutiny via 

the EU institutions.81  Accordingly, as is discussed further in section 5, although this committee plays 

(and will continue to play) a key role, it is suggested that a new system of joint committee oversight 

could complement the existing functions which it performs.82  

 

3.2.2 Judicial Review  

 

Regulators must exercise their functions in accordance with the law. While the FCA has statutory 

immunity from liability to damages,83 judicial review can be used if the law has not been followed in 

the way that decisions are reached.84 One relatively high-profile decision involved a former bank 

employee concerning his role in trading derivatives which resulted in large losses (the so-called 

‘London Whale trades’) and who had been indicted in the US.85 The claimant challenged the rationality 

of the FCA’s decision to terminate its investigation into his conduct; he hoped the investigation would 

clear his name. The High Court upheld the established legal principle that it would only be in ‘highly 

exceptional cases’ that it would disturb decisions by an independent prosecutor or investigator 

whether to investigate or prosecute, and that this was not such a case.86  The FCA was entitled to 

 
78 Treasury Committee, Future Parliamentary Scrutiny of Financial Services Regulations (Second Report of 
Session 2022–23, June 2022).  
79 Treasury Committee, The Financial Conduct Authority’s Regulation of London Capital & Finance Plc (Fourth 
Report of 2011-22) (24 June 2021). 
80 See e.g. FCA Chief Executive, Letter to the House of Commons Treasury Committee: The Work of the Financial 
Conduct Authority (26 November 2020). 
81 IRSG, Response to Phase II Consultation (26 March 2021) 16. 
82 House of Lords EU Financial Affairs Sub-Committee, Financial Services after Brexit (27 March, 2020) para 42. 
83 FSMA 2000, Schedule 1ZA, para 25 (subject to exceptions if there is bad faith or illegality under human rights 
legislation). 
84 HMT, Phase II Consultation (n 4) 27. 
85 Clyde & Co, R (Julien Grout) v Financial Conduct Authority (2015) (April 2015). 
86 R (on the Application of Grout) v the Financial Conduct Authority [2015] EWHC 596 (Admin) para 34. 
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terminate this investigation, its decision was rational, and the trader would still have an opportunity 

to clear his name in the US.87  

 

Judicial review is an important accountability avenue, yet it is currently only utilised relatively 

infrequently;88 the narrow grounds of review and the regulator’s broad discretion tend to impact on 

its availability.89  In addition, as well as the cost, time, and uncertainty involved, firms typically prefer 

not to risk any reputational risk, or to jeopardise their relationship with the regulator.90 While it is not 

sensible for the regulator to be the subject of frequent judicial review, it could be useful to make the 

system more accessible,91 and for it to play a greater role with respect to financial regulation.  

 

Overall, this section demonstrates that while there is considerable legislative and executive 

accountability, judicial review remains a relatively limited option in practice. The system is not perfect 

however it currently strikes a reasonable balance. As section 4 now discusses, the post-Brexit transfer 

of powers to the FCA requires adjustments to ensure appropriate checks and balances are in place, 

however any new mechanisms should operate effectively with those systems already in place.92 As 

section 4 considers, while some of the proposals are helpful, there is a risk of introducing further 

complexity into the system. Moreover the proposals are more geared towards enhancing the 

HMT/regulator linkages than developing a role for Parliament. 

 

4 Post-Brexit Approach to the Financial Services Regulatory Framework 

 

This section analyses particular proposals regarding the FCA, which are to be implemented by the 

Financial Services and Markets Bill 2022-23.93 Specifically it examines the updating of the FCA’s 

objectives; and the proposed salient mechanisms for enhanced accountability via HMT and 

Parliament. While conferring greater responsibilities on the regulator needs to be balanced by 

 
87 Ibid. 
88 See also R (on the Application of Willford) v Financial Services Authority [2013] EWCA Civ 677. 
89 Ben Kingsley and Selmin Hakki, ‘The Role and Statutory Powers of the Prudential Regulation Authority and the 
Financial Conduct Authority’ in Hywel Jenkins and Cat Dankos (eds), A Practitioner’s Guide to the UK Financial 
Services Rulebooks (7th edn, Sweet & Maxwell 2019) section 2.2.5. 
90 IRSG, The Architecture for Regulating Finance after Brexit: Phase II (January 2020), para 2.3.2. 
91 See e.g. Ibid para 3.3.1; for further analysis and advocating a set of high-level principles to engender 
confidence in an effective review process see UK Finance, The Principles of an Effective Regulatory-Review 
Mechanism for Financial Services (February 2021) section 6. 
92 FCA, Written Evidence to the Treasury Committee on the Future of Financial Services (n 70) 12. 
93 HMT, Financial Services and Markets Bill (n 5). 
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appropriate accountability mechanisms, the suite of reforms increases the regulator’s burden,94 and 

could impede its independence. A particular aspect also stands out; there is considerable focus on 

developing the HMT/regulator relationship, and very little in the way of strengthening Parliamentary 

scrutiny. In this regard, section 5 suggests that focusing on a new mechanism for systematic 

Parliamentary oversight would be preferable to the current direction of travel.  

 

4.1 Updating Objectives  

 

As identified in section 2, the FCA has statutory objectives, regulatory principles, freestanding duties, 

and considerations of which it should take account. The government envisages retaining these but has 

made provision to facilitate the growth of the UK economy, including through the lens of international 

competitiveness.95 In particular, reflecting on comparable jurisdictions which have growth or 

competitiveness woven into their frameworks,96 it is introducing a new medium to long-term growth 

and competitiveness objective that will sit under the FCA’s strategic objective and complement its 

existing operational objectives.97  As identified earlier in the article, it should not be forgotten that the 

FCA’s predecessor was required to consider the UK’s competitiveness, however this was criticised as 

contributing to its light-touch approach to regulation in the years preceding the financial crisis.98 A 

former regulator also expressed caution about making this a formal objective, which could risk diluting 

the FCA’s effectiveness.99 Accordingly it can be questioned whether reintroducing this is wise.100 

Indeed, although this can support a successful financial sector, it could entrench particular business 

models,101 and result in the risk being ultimately borne by customers and taxpayers.102 One mooted 

alternative could be to remove the notion of ‘competitiveness’ and to focus on the promotion of long-

term economic growth.103 This could seek to embrace the ways financial services can serve the ‘real 

economy’ (the part that produces goods and services other than financial services).104  More generally, 

 
94 Deloitte, HMT Introduces a New Focus on Competitiveness and Accountability as Part of Its Future Regulatory 
Framework Review (17 November 2021). 
95 HMT, Proposals for Reform (n 1) paras 3.13 and 3.17; HMT, Financial Services and Markets Bill (n 5)  clause 24. 
96 Jonathan Hill, UK Listing Review (3 March 2021) 6; 17-18. 
97 HMT, Proposals for Reform para 3.19; HMT, Financial Services and Markets Bill (n 5) clause 24. 
98 Andrew Bailey. 
99 House of Lords EU Financial Affairs Sub-Committee (n 82) para 50. 
100 Eilis Ferran, ‘International Competitiveness and Financial Regulators’ Mandates: Coming around Again’ (n 19).  
101 Andrew Bailey (n 19). 
102 Clifford Chance, Should UK Regulators Take More Regard for Competitiveness? (January 2019); Helen Thomas, 
‘Pursuit of ‘Competitive’ Regulation Makes Unwelcome Return in UK’ Financial Times (12 November 2021). 
103 Treasury Committee, Future of Financial Services Regulation (First Report of Session 2022–23, June 2022) 
para 72. 
104 Ibid paras 67 and 73; Eilis Ferran, ‘International Competitiveness and Financial Regulators’ Mandates: Coming 
around Again’ (n 19). 



 14 

however, the regulator is already armed with a plethora of objectives. There are valid concerns that a 

new objective further complicates the existing landscape, and that it may have a tricky juggling act 

regulating and supervising the financial sector whilst also ensuring its growth and competitiveness. In 

essence, there is a tension between the government’s political aspirations105 and the regulator’s 

general temperance.106   

 

4.2  Accountability  

 

To balance the regulator taking on new policymaking responsibilities, an appropriate structure is 

required regarding accountability mechanisms. This section suggests that the proposed adjustments 

to the HMT/FCA relationship may tilt the scales too far in favour of governmental input. At the same 

time, the proposals relating to Parliamentary scrutiny are relatively minor in comparison.  

 

4.2.1 HMT Relationship  

 

HMT Power in Relation to Rules 

 

The government is to have the power to place obligations on the regulator to make rules in relation 

to certain areas of regulation.107 It suggests that this could be necessary where EU law is to be repealed 

and the government believes it is essential that there are similar provisions in the regulators’ 

rulebooks.108 At the same time, the government recognises that it is ‘generally appropriate for the 

regulators to make their own judgement about what rules are required’.109 Accordingly it remains 

unclear why it is appropriate for the government to have this general power where the regulator does 

not judge a rule to be necessary.110 

 

Matters to Consider When Making Rules 

 

Initial proposals envisaged that the government would set out the policy approach for a particular 

area in legislation. This would be high-level, focusing on the overall purpose and regulatory approach 

 
105 HMT, Proposals for Reform (n 1) para 3.8. 
106 Kennedys, UK Financial Services Future Regulatory Framework Review - a Post-Brexit Boost of 
Competitiveness? (November 2021). 
107 HMT, Financial Services and Markets Bill (n 5) clause 28. 
108 HMT, Proposals for Reform paras 7.43-7.45.  
109 Ibid (n 1) para 7.41. 
110 ISDA, Response to HMT Consultation (February 2022) 5. 
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needed for particular areas of activity.111 The detailed requirements would then be the FCA’s 

responsibility.  In the subsequent consultation, far less emphasis was placed on such proposals.  

Instead, the government will have the ability to set specific ‘have regards’ which regulators must 

consider when exercising their rules in specific areas of regulation.112 This acknowledges, to an extent, 

that a sector-based approach fails to reflect how markets and its participants operate, where sectoral 

boundaries can be blurred. In this regard, differential sectoral treatment could result in regulatory 

arbitrage, where participants structure their activities to avoid regulation. Yet, the envisaged approach 

will be less effective than, for instance reflecting ‘have regards’ requirements in cross-cutting 

regulatory principles that apply across all levels of regulatory activity.113 More generally, a 

proliferation of concepts which the regulator must take account of risks diluting its effectiveness.114  

 

Review of Rules 

 

Currently, there is no formal mechanism for the government to require the regulators to conduct 

reviews of their rules.115 Although judicial review is an available avenue, this is not utilised frequently. 

Accordingly, the government is introducing a power, which it expects to be only used in exceptional 

circumstances, to require regulators to review their rules where the government considers this to be 

in the public interest.116  If appropriate, an independent person could conduct this review.117  This 

proposal may reframe the HMT/FCA relationship in a way which places too much power with the 

government. Indeed, it is anticipated that this power will be one of the more controversial elements 

as it works through the legislative system.118 For instance, the process by which an independent 

person is appointed remains unclear, as is the precise definition of ‘exceptional circumstances’, which 

could turn out to be ‘surprisingly frequent’.119 While it will depend in practice on how much the 

 
111 HMT, Phase II Consultation (n 4) chapter 2. 
112 HMT, Proposals for Reform para 7.40; HMT, Financial Services and Markets Bill (n 5) clause 29. E.g. it suggests 
that the government may set ‘have regards’ for the FCA when it makes rules in relation to uncleared derivatives.  
113 FCA, Written Evidence to the Treasury Committee on the Future of Financial Services (n 70) 8. 
114 Bank of England, Written Evidence Submitted by the Bank of England (March 2021) 4. 
115 HMT, Proposals for Reform (n 1) paras 4.19 and 4.25. 
116 HMT, Financial Services and Markets Bill (n 5) clause 27. 
117 HMT, Proposals for Reform paras 4.22-4.23. 
118 Freshfields Bruckhaus Deringer LLP, Wide-Sweeping Powers: The Financial Services and Markets Bill 2022 (July 
2022). 
119 Charles Randell, Listening up to Level up – Regulating Finance for the Whole of the UK (June 2022);  
ShareAction, Consultation Response (9 February 2022). 
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government utilises this power, further clarity and transparency about how it will be used would be 

useful.120 More broadly, making adjustments to judicial review could be preferable.121  

 

At the time of writing, the government has confirmed it is also considering ‘taking further powers to 

intervene in financial regulation, in the public interest’.122 This could include vetoing or amending the 

regulators’ rules.123 The Bank of England has cautioned against political interference; noting the 

importance of regulatory independence, including to the UK’s international standing and that the 

financial sector’s competitiveness, which the reforms are aimed at, depends on this.124 Certainly, such 

interference would further chip away at the regulator’s independence making it hard to see how it 

could even be regarded as independent.125   

 

Engagement with HMT 

 

As identified in section 2, HMT is required to make recommendations to the regulator at least once a 

Parliament regarding topical issues or aspects of economic policy that it wants taken into account 

when the FCA is considering how to advance its objectives.126  The government is now introducing a 

statutory requirement that the regulator be required to respond to these recommendations.127 This 

will be required on an annual basis and HMT will publish these and lay them before Parliament.128 The 

aim is to increase transparency and the effectiveness of recommendations as a vehicle for setting out 

the aspects of economic policy the regulator should take into account.129 Yet, in line with the above 

discussion, this runs up against the FCA’s regulatory independence.130 Moreover, the FCA already 

works closely with the government and there is significant interaction with HMT, which happens 

informally as a matter of routine.131 This begs the question whether there is the need for change here. 

 

 
120 Deloitte (n 94); ShareAction (n 119); IRSG, Proposals for Reform Consultation - Response (n 8) 4-5. 
121 Note that there are also provisions regarding the interaction of the FCA’s responsibilities with the 
government’s overseas arrangements and agreements; HMT, Proposals for Reform (n 1) para 4.26-4.33.  
122 HMT, Mansion House Speech by the Chancellor of the Exchequer (July 2022); George Parker, ‘Liz Truss Backs 
New Powers to Override City Regulators’ Financial Times (9 August 2022). 
123 HMT, Financial Services Bill to Unlock Growth and Investment across the UK (July 2022). 
124 Andrew Bailey, Letter to Treasury Committee on Future Regulatory Framework for Financial Services (August 
2022). 
125 Katherine Griffiths and Joe Mayes, ‘UK Treasury Aims to Avoid Brexit Regulation Fight with Bank of England’ 
Bloomberg UK (19 July 2022) (citing John Vickers). 
126 HMT, Recommendations for the FCA (n 17); HMT, Proposals for Reform (n 1) para 4.8. 
127 HMT, Financial Services and Markets Bill (n 5) clause 33. 
128 HMT, Proposals for Reform (n 1) paras 4.15-4.18; HMT, Financial Services and Markets Bill (n 5) clause 33. 
129 HMT, Proposals for Reform (n 1) para 4.15. 
130 Treasury Committee, The Future Framework for Regulation of Financial Services (n 6) para 36. 
131 Ibid para 36.  
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4.2.2 Accountability to Parliament 

 

The government considers that Parliament already has a wide range of powers to conduct effective 

scrutiny over the regulator, including via the select committee system.132 To support this, it is 

formalising the existing arrangements whereby the regulator provides information to Parliament.133  

Specifically, the regulator will be required to notify the relevant committee when they publish a 

consultation on any matter. Further, although the regulators currently already respond to letters and 

Parliamentary questions, it will be required to respond in writing to formal responses to statutory 

consultations from Parliamentary committees.134 In comparison to the proposed HMT/regulator 

framework, these proposals are minimal; they constitute mere tweaks to the existing system. 

 

In sum, while some of the envisaged proposals discussed above may be broadly useful, their overall 

thrust creates overlapping or conflicting obligations, and could risk overburdening the regulator.135 

Moreover, while adjustments to accountability mechanisms are necessary, the proposals point too far 

in the direction of political interference rather than, as is discussed in section 5 below, enhancing the 

role of Parliamentary scrutiny.  

5 Developing Parliament’s Oversight Role 

 

5.1  The Creation of a Joint Parliamentary Committee 

 

In light of the discussion above, this section examines an alternative proposal; increasing 

Parliamentary oversight via a new joint committee. As the article has identified, the regulator is to be 

placed in charge of a considerable body of regulation that can have far-reaching consequences; 

accordingly democratic oversight is paramount. Indeed, the earlier government consultation on the 

overall approach to the regulation of financial services states that ‘the role of select committees…is 

central to the scrutiny of financial services policy by Parliament….[and an] enhanced Parliamentary 

focus on the key public policy issues related to financial services would improve the overall operation 

of the UK’s regulatory framework’.136  

 

 
132 HMT, Proposals for Reform (n 1) para 5.7. 
133 Ibid para 21; HMT, Financial Services and Markets Bill (n 5) clause 36. 
134 HMT, Proposals for Reform para 5.15; HMT, Financial Services and Markets Bill (n 5) clause 36. 
135 FCA, Written Evidence to the Treasury Committee on the Future of Financial Services (n 70) 10. 
136 HMT, Phase II Consultation (n 4) paras 3.19-3.20. 



 18 

There is not one ‘correct’ model of Parliamentary scrutiny, and with respect to the committee’s 

institutional design, options could include a standalone committee (whether in the House of 

Commons or House of Lords); or creating a joint committee of both Houses.137  This section expands 

on these options by first examining the UK’s existing Parliamentary scrutiny arrangements for 

delegated legislation, and its existing specialist committees regarding the financial sector. In particular 

it considers the recently created House of Lords Select Committee on Regulation and Industry, and 

the House of Commons Treasury Committee, including its new scrutiny role as regards financial 

services.  It then turns to permanent joint committees and considers a precedent in a different field, 

the permanent Joint Committee on Human Rights. Although by no means perfect, it is a proactive and 

highly regarded committee; it has improved the quality of legislative scrutiny and provides a key 

accountability mechanism for the government as regards human rights issues.138  The section also 

reflects on a particular Australian model that has been mooted in the context of creating a new 

committee for financial regulation; the Parliamentary Joint Committee on Corporations and Financial 

Services.  This committee has its lens directly focused on the corporate/financial arena, although can 

also face particular challenges, including regarding the asymmetry of information that exists between 

the ‘expert’ institution and the committee.   

 

Taken together, this section suggests that there is a legitimate case for creating a new joint committee 

that is allocated to financial services and its regulation. Its mandate should embrace policy proposal 

and draft financial regulation scrutiny, as well as overseeing policy implementation and the regulator’s 

operational functions,139 As discussed in section 5.3, such a committee should be cross-party and 

impartial; have the sufficient expertise to cover detailed aspects of financial regulation and be 

appropriately resourced.140 Such a committee could deliver considerable benefits to the post-Brexit 

regulatory environment. 

 

5.2 Existing Parliamentary Scrutiny Arrangements  

 

5.2.1 Scrutiny of Delegated Legislation  

 

 
137 All-Party Parliamentary Group on Financial Markets & Services, The Role of Parliament in the Future 
Regulatory Framework for Financial Services (February 2021) 11. 
138 Aileen Kavanagh, ‘The Joint Committee on Human Rights: A Hybrid Breed of Constitutional Watchdog’ in 
Murray Hunt, Hayley Hooper and Paul Yowell (eds), Parliament and Human Rights (Bloomsbury Publishing 2015) 
116. 
139 Treasury Committee, The Future Framework for Regulation of Financial Services (n 6) paras 85-88. 
140 IRSG, Supplementary Written Evidence to the EU Financial Affairs Sub-Committee (March 2020) 1. 
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In terms of the current arrangements, in general terms, there are long established scrutiny 

procedures, including for legislation to be debated and scrutinised according to the procedures for 

primary and secondary legislation.141 With respect to the scrutiny of delegated legislation; there is 

consideration of draft regulations by the House of Commons and the House of Lords.  The standard 

procedures are known as the ‘affirmative’ and ‘negative’ procedures. In brief, around 75 per cent of 

secondary legislation is made via the negative procedure and becomes law unless actively voted down 

within a set period; and around 25 per cent is made via the affirmative procedure where both Houses 

must actively approve this.142  

 

In addition there are committees that focus on delegated legislation. These arrangements are intricate 

and somewhat delphic and the following discussion provides only a general overview.143 The 

committee set-up includes the joint committee on statutory instruments (‘JCSI’) and the House of 

Lords Secondary Legislation Standing Committee (‘SLSC’). An additional House of Commons 

committee process for sifting drafts of Brexit statutory instruments has also been created; the 

European Statutory Instruments Committee (‘ESIC’), and there are various ad hoc delegated 

legislation committees (‘DLCs’) in the Commons that are formed to discuss new regulations. 

 

The JCSI is a joint committee of both Houses, and the government does not have a majority on it. It 

has a secretariat including advisory legal counsel from both Houses,144 with a focus on technical legal 

questions such as whether the drafting is defective or there are unjustifiable delays in publishing it or 

laying it before Parliament.145  The SLSC is a Lords committee, on which the government does not have 

a majority, and is supported by a secretariat. While it has a broader remit that focuses on the policy 

merits of the secondary legislation,146 it has been described as operating in the shadow of the JCSI.147 

Since 2018, the SLSC also sifts drafts of Brexit statutory instruments that are proposed to be subject 

to the negative procedure; the ESIC examines these in the Commons, and either committee can 

recommend that it be upgraded to the affirmative procedure. These recommendations are not 

binding although the government has to explain why it is not accepting the recommendation.148 With 

 
141 HMT, Phase II Consultation (n 4) para 3.14. 
142 Institute for Government, Secondary Legislation: How Is It Scrutinised? (May 2020). 
143 See further e.g. Ruth Fox and Joel Blackwell, The Devil Is in the Detail: Parliament and Delegated Legislation 
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144 Joint Committee on Statutory Instruments, Twenty-Ninth Report of Session 2021–22 (23 March 2022).  
145 House of Commons Standing Order No. 151 (2021); House of Lords Standing Order No. 74 (2021). 
146 House of Lords Secondary Legislation Scrutiny Committee, 34th Report of Session 2021–22 (24 March 2022). 
147 Adam Tucker, ‘Parliamentary Scrutiny of Delegated Legislation’ in Alexander Horne and Gavin Drewry (eds), 
Parliament and the Law (2nd edn, Bloomsbury Publishing 2018) 368. 
148 House of Lords Select Committee on the Constitution, The Legislative Process: The Delegation of Powers - 
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respect to the DLCs, it has been observed that many of these do not engage in any pretence of scrutiny 

and meet only to pass a motion that they have met.149  

 

Be that as it may, scrutiny committees perform important functions; their ‘defence of Parliament’s 

institutional role’ in the process contributes to greater transparency and democratic legitimacy.150  

The committees publish frequent reports and it has been argued that they positively impact the 

quality of regulations made by the executive.151 There are limits, however. The JSCI and SLSC 

committees do not have a power of revocation; rather, they can ‘draw the attention of the House’ to 

particular defects.152 The DLCs also only vote on a motion that the Committee has considered the 

instrument before it (rather than a substantive motion).153 In any event, it has been noted that (for 

obvious political reasons) the House of Commons never votes against delegated legislation,154 and 

outside the committee structures, it barely scrutinises delegated legislation at all.155 Moreover, the 

House of Lords never exercises its power to annul instruments under the negative procedures; and is 

very restrained in using its power to decline to authorise instruments under the positive procedures.156  

 

With this in mind, a recent report has also suggested that there is an asymmetry between the scrutiny 

occurring in the Lords and the Commons. The Commons procedures were considered to be ‘wholly 

inadequate’ and that scrutiny of secondary legislation was more thoroughly undertaken in the 

Lords.157 The Lords has also evolved elements of its procedures over the years whereas the Commons 

has not. In part, the inadequacy of the Commons procedures can be understood due to the multiple 

pressures on Members in terms of time to devote to such scrutiny, as well as the highly technical 

nature of the scrutiny task.158 Moreover, it has been suggested that for MPs, sitting on a delegated 

legislation committee is regarded as a punishment where they are actively encouraged to ‘turn up and 

do their constituency correspondence’.159  
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In the context of the section’s broader discussion, the observations regarding the existing 

Parliamentary scrutiny of delegated legislation support arguments in favour of a single House of Lords 

approach to scrutiny. Indeed, Tucker advocates buttressing the Lords’ power to scrutinise and reject 

delegated legislation.160  Yet while this may be the case for the general arrangements which surround 

the oversight of delegated legislation, it is argued that a bicameral approach remains preferable 

regarding a specialised committee on financial services (whose mandate will embrace but also expand 

beyond reviewing regulatory proposals).  Specifically, in line with the analysis below, the two Houses 

are complementary to each other, they are not in competition with each other, and a joint approach, 

which embraces complementary oversight procedures could improve the scrutiny process overall.161   

 

5.2.2 Existing Parliamentary Scrutiny of the Financial Sector: Specialist Stand-alone Committees 

 

5.2.2.1 House of Lords Select Committee on Industry and Regulators 

 

As the article has identified, there are existing Parliamentary mechanisms that will continue to play 

important roles with respect to scrutinising the work of the FCA.  In particular, select committees play 

a notable part. With respect to House of Lords committees (which typically do not have government 

majorities), the House of Lords Economic Affairs Committee has a significant body of expertise; and a 

relatively new House of Lords Select Committee on Industry and Regulators (‘SCIR’) has also recently 

been established. This was appointed to consider matters relating to industry, and to scrutinise the 

work of UK regulators and their performance (and is not limited to the financial regulators).   

 

Focusing on the SCIR, amongst other business, it is currently examining Parliamentary scrutiny of 

regulators via a non-inquiry session. This is a brief package of work that can be used to, for instance, 

take evidence on a topical matter, and may or not result in a report.162  In this regard, during a recent 

session, one of the members noted that what the committee is trying to do is not to look at the high-

profile issues and mistakes (where Parliament does perform well), but to ‘look at the day to day’ and 

gain a better understanding of how decisions and rules are made.163 Further evidence which the 
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Committee received also highlighted that the most effective committees develop effective 

relationships with those they are regulating; they build their expertise.164 In this regard Lords 

committees can often have an advantage; the Lords is full of experts, and they also have a greater 

amount of time (compared with MPs) so they can hone in on the issues in the area they are scrutinising 

and ask the ‘right questions’.165 Moreover, as Lords committees are less influenced by the electoral 

cycle than the House of Commons, they can look further forward and take the longer view.166  In 

contrast it has been suggested that there can be sometimes more of an issue with Commons’ 

committees, particularly ‘if they do not appear to be focusing on what the real issues are’.167  

 

The creation of the SCIR is undoubtedly a welcome development with respect to increasing oversight 

regarding the work of the regulators. At the same time, the committee has a very broad mandate and 

its resources are likely to be too limited to engage in dedicated oversight of the financial services 

sector.168 Indeed, the broader issue of select committees not having the time and resources to 

adequately oversee all the agencies has already been highlighted to the SCIR,169 and Lords committees 

are, in general, under-resourced, particularly in relation to the policy expertise that can be drawn 

on.170 More broadly, despite the observations that Lords committees can be effective given their 

expertise, it has also been suggested that many select committees require stronger incentives to do 

their job well. Indeed it has been posited that where a committee does a poor job overseeing an 

agency, it should itself come under scrutiny (such as via the financial and economic commentators in 

the media).171 While this does occur with some committees (such as the Treasury Committee 

overseeing the Bank of England’s monetary policy due to the impact this has on people’s mortgage 

and saving rates), this is not necessarily the case with other committees.172   At the same time, this 

could be a double-edged sword; a committee that focuses too much on its media profile could 

undermine both the quality and the reputation of its work.173 
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5.2.2.2 House of Commons Treasury Select Committee  

 

As the article has discussed, the Treasury Committee is also a significant House of Commons 

committee with respect to scrutinising financial services, and at first glance, it appears an attractive 

choice as the body to engage in enhanced scrutiny of the regulators’ work going forward. First, it has 

already taken on this new role174 (with proposed commensurate increases to its capacity and 

resources) and is reinforcing its technical expertise in order to perform this oversight. Specifically, a 

new Financial Services Scrutiny Unit is being established, which is to include financial specialists, staff 

members, and a legal adviser from the Office of Speaker’s Counsel (which provides legal advice to the 

Speaker, the Clerk, and all departments of the House). The Committee will also have the ability to 

appoint Special Advisers to provide detailed and expert knowledge.175 It has also established a 

dedicated sub-committee to take the lead on scrutinising regulatory proposals. Indeed, arguably the 

Treasury Committee has an advantage over a new committee as it is not starting from scratch. Further, 

although it is a political forum, this charge can be levied at any Parliamentary committee.  

 

Yet at the same time, it has been suggested that select committees can be less successful when there 

are ‘deeply entrenched problems’ and that regulators can lock down into defensiveness and not 

engage properly.176 Moreover, even with a dedicated sub-committee on financial services (and the 

proposed increases to its capacity and resources), as discussed earlier in the article, concerns remain 

about (particularly Commons’) committees having sufficient time and resources to adequately 

perform their scrutiny role. Indeed, there already considerable demands and pressures on MPs’ time. 

Further, all members of the Treasury Committee have been initially appointed as members of the sub-

committee (which will be chaired by the main committee’s chair), and as the government has a 

majority on this committee (membership of Commons’ select committees is, by convention, broadly 

proportional to party balance so if the government has a majority in the chamber it will also have a 

majority on each select committee)177 it can be questioned whether this could risk resulting in a 

‘government-friendly’ approach.178  

 

On the one hand, it is indisputable that the Treasury Committee should continue to play an important 

role in the field of financial services oversight. Specifically, as discussed earlier in the article, the 
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Treasury Committee can be particularly valuable when there is a problem; they can ‘help to bring 

salience to issues that they think ought to be salient’, and, as discussed earlier in the article, when 

something goes wrong, they can generate public debate and advance proposals about what should 

be done.179 However, this section suggests that the Treasury Committee should play a complementary 

role to that of a new joint committee. Indeed, as sections 5.2.3 and 5.2.4 identify, a joint committee 

could draw on the wealth of expertise and experience from both Houses and could supplement the 

existing work of the Treasury Committee.180 Indeed, the Treasury Committee has itself acknowledged 

that joint working may be the most appropriate vehicle for scrutiny (albeit limiting this to ‘some 

contexts’).181 Given this, before considering the institutional design of a new joint committee, it is 

pertinent to turn to examine another joint committee structure that exists in the UK system, the Joint 

Committee on Human Rights, as well as considering a relevant specialist comparative model, the 

Australian Joint Committee on Corporations and Financial Services. 

 

5.2.3 Specialist Joint Committees 

 

5.2.3.1 Joint Committee on Human Rights 

 

Specialist permanent joint committees are not a new phenomenon in the UK. The Joint Committee on 

the National Security Strategy was first established by the 2005-2010 Parliament,182 and the Joint 

Committee on Human Rights (‘JCHR’) came into being in January 2001.183 This section focuses on the 

JCHR and suggests that there are valuable lessons that can be drawn from this model when reflecting 

on the institutional design of a new joint committee in section 5.3.  

 

The JCHR is a cross-party committee consisting of 12 members appointed by both the House of Lords 

and the House of Commons (a maximum of six from each House), with the membership broadly 

reflecting the party-political composition of each House. In this regard, Kavanagh observes that this 

has generally meant that there is no government majority on the committee. Moreover the Chair does 
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not have to be a member of the governing party,184 and the Lords committee has the power to agree 

with the Commons in the appointment of a chair.185  In terms of its mandate, the committee is 

appointed to examine matters relating to human rights in the UK and to scrutinise every government 

Bill for its compatibility with human rights.186  It can also conduct thematic inquires where the JCHR 

chooses its own subjects of inquiry. It has the power to request the submission of written evidence 

and documents, to examine witnesses, to meet at any time, to appoint specialist advisers, and to make 

reports to both Houses.  

 

The work is intensive, and in 2004, Hazell reported that the committee was considered to have had a 

‘significant impact’ and that the systematic and careful approach to scrutiny by the JCHR had ‘helped 

to focus the minds of Ministers and officials on human rights issues’.187 More recent scholarship also 

suggests the JCHR continues to play a significant role; it improves the quality of legislative scrutiny (at 

least to some degree); and provides an important accountability mechanism for the government 

within Parliament.188  Attention to the committee’s reports has also increased since the JCHR’s 

inception and these are now widely cited and discussed in the context of Parliamentary debate. 

Nevertheless in line with analysis earlier in this section, it has also been suggested that the quantity 

and possibly the quality of engagement with JCHR reports is far greater in the unelected House of 

Lords than in the democratically elected House of Commons.189 This could be to do with the affinity 

between the scrutinising function of the JCHR and the Lords’ role as a revising and scrutinising body; 

or due to the expertise available in the Lords.190 A further factor could also be the less partisan nature 

of the Lords.191 Indicating the importance of the chair to the committee’s effectiveness, it has also 

been noted that the election of the Labour MP, Harriet Harman, as the chair in 2015 resulted in 

notable changes to the committee. There was an increased focus on thematic inquires and regular 
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evidence sessions and a recognition that it was possible to combine thematic inquiries with legislative 

amendments.192  

 

While the cross-party nature of the committee can bring constraints where views are divided on the 

politics through which the human rights frameworks are viewed, it can also lead to compromise.193 

This is in line with observations that the JCHR generally acts in a consensual, cooperative, and non-

partisan manner.194 The JCHR also directly employs its own legal advice, and tends to be regarded as 

more independent than most Commons’ committees.195 Indeed, it has been opined that joint 

committees of both Houses tend to operate with a ‘lower degree of partisanship than other select 

committees’.196 Feldman also identifies that the high level of cross-party consensus can be partly to 

do with the fact that specialist committees can attract people whose interest in the subject-matter 

overrides (for that purpose) party allegiance, which is usually more dominant.197 In contrast, as 

observed in section 5.2.2.2 above, by their nature, Commons select committees tend to reflect the 

composition of the Commons, generally resulting in a government majority for most committees.198  

 

Be that as it may, a number of constraints have been highlighted that limit the committee’s 

effectiveness. Specifically, there can be a ‘failure by some in government to take committees 

sufficiently seriously’.199 Moreover, occasions have been identified where the whips (members 

appointed by each party to help organise their party’s contribution to Parliamentary business)200 have 

not ensured the JCHR’s membership has been maintained adequately. Indeed, maintaining the 

quorum necessary for a formal meeting became difficult on the Commons’ side near the end of the 

2010-15 Parliament and this heavily impacted on the committee’s work.201 On a theme highlighted 

earlier in this section, the committee is also limited by time and staff resources; its works is vast and 

intensive and its broad remit means its impact may be lessened.  
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Yet despite the various challenges, it is clear that there are many areas where the committee has 

provided added value. For instance, the JCHR often identifies legal difficulties in legislation that can 

be dealt with relatively efficiently in the House of Lords.202 In addition, the committee can provide an 

important forum for Parliamentary debate; and while this does not always result in immediate change, 

it nevertheless obliges the government to enter into a dialogue with the committee.203 More broadly, 

it has been argued that the JCHR can act as ‘agents of political constitutionalism’, providing democratic 

legitimacy to human rights discourse which would otherwise only take place amongst interested non-

governmental organisations and stakeholders.204 Finally, Kavannagh observes that while there is still 

a long way to go in enhancing Parliamentary scrutiny, there is now more rigorous and evidence-based 

Parliamentary debate than used to be case. Moreover the JCHR engages in its work assiduously, is 

neither complacent nor sanguine about the nature of its task and deserves credit for helping 

Parliament take steps in the right direction.205  

 

Taken together, there are a number of features that are pertinent to the creation of a new joint 

committee on financial services. In particular, the cross-party model with no government majority 

(and not necessarily with a governing chair) can encourage an environment of consensus, 

compromise, and non-partisanship. Indeed, the significance of the chair in driving forward a functional 

and proactive committee should not be underestimated. In addition, providing the committee with 

its own legal advice and expertise would be particularly valuable for a joint committee engaged in the 

intricate scrutiny of regulatory proposals. Specifically, the availability of detailed legal knowledge that 

is independent of the government would assist in helping MPs understand the legal complexities and 

would strengthen their ability to scrutinise proposals in a meaningful way.206   

 

5.2.3.2 Australian Parliamentary Joint Committee on Corporations and Financial Services  

 

In Australia, regulators are accountable to Parliament through the Parliamentary committee system; 

this allows Parliamentarians to question regulators and the government about the broad range of 

their activities (such as the making of policy or regulation, to administering the law and its 

enforcement).207  Bird notes that Parliamentary committees are generally specialised; this allows them 

 
202 Ibid 264. 
203 Ibid 264. 
204 Ibid 265. 
205 Aileen Kavanagh (n 184) 139. 
206 Ibid 129. 
207 Joanna Bird (n 68) 750. 



 28 

to be directed and informed in their scrutiny and to consider matters in detail.208 Accordingly, within 

this section’s discussion of joint committees, a further useful comparative illustration is the Australian 

Parliamentary Joint Committee on Corporations and Financial Services (the ‘JCCFS’). The JCCFS 

monitors and reviews activities of the Australian Securities and Investments Commission (‘ASIC’), the 

Takeover Panel, and the operations of corporations legislation.209 The committee consists of ten 

members, five from each House (the Senate is one of the two Houses of the Federal Parliament which 

represents the states and territories; the other House, the House of Representatives represents the 

electoral divisions). The government does not have a majority on the committee although it is chaired 

by a government member.  It is supported by a secretariat (currently comprised of two research 

officers, an administrative officer and a committee secretary).210   

 

Its duties set out in statute,211 and include examining ASIC’s (and other relevant bodies’) annual 

reports and periodically reporting to Parliament regarding such matters. It also engages in inquiries 

into specific policy matters (either referred by one of the Houses, or a self-referred inquiry); for 

instance its 2021 self-referred inquiry into mobile payment and digital wallet financial services 

advocated (amongst other aspects) updating legislation to ensure it was as ‘technology-neutral’ as 

possible.212 

 

Focusing on ASIC, the committee holds regular public oversight hearings (for instance, between 2019-

2022, 13 oversight hearings took place).213 The findings are reported to Parliament,214  and cover issues 

ranging from ASIC’s governance framework;215 to audit quality; and gatekeepers in the financial 

services system.216 Its February 2019 report referenced a key Royal Commission report into 

Misconduct in the Banking, Superannuation and Financial Services Industry (‘Royal Commission’) that 
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documented a range of misconduct across financial services that had affected hundreds of thousands 

of consumers.217 Of particular relevance to this section’s analysis is the report’s discussion of JCCFS as 

the primary external oversight body of ASIC, whilst also being mindful of the limitations of 

Parliamentary oversight. Indeed, in line with this section’s earlier observations, these limits include 

the amount of time that could be devoted to a particular topic; the time available to committee 

members to prepare for hearings; and the training, skill and experience of members, who will 

sometimes need to review and assess complex information on matters of expertise.218 It was also 

suggested (by the ASIC Chair) that the arrangements for Parliamentary scrutiny could be improved, 

including through the development of benchmarks (frameworks, metrics and methodologies) against 

which ASIC’s performance could be measured.219   

 

Given the size and importance of ASIC’s remit, the Royal Commission also recommended that a new 

independent expert oversight body be established; and this has resulted in the recent establishment 

of the Financial Regulator Assessment Authority (‘FRAA’).220  The JCCFS welcomed its establishment, 

and more broadly there have been very early murmurings regarding the creation of a similar body in 

the UK.221 While detailed consideration of such a UK body is beyond the scope of this article, recent 

scholarship, which focuses on FRAA as regards regulatory capture concerns, suggest that its benefits 

should include enhanced accountability and the increased assurance of the regulator’s 

independence.222 Indeed, on the basis of Schmulow et al’s research, the proposed central role of the 

Treasury in running FRAA has been removed, which is encouraging as regards FRAA’s independence 

from government.223 Be that as it may, the authors also note that other deficiencies were not rectified 

(both as regards the legislative provisions and the way the entity is conceived) and that FRAA’s success 

is not guaranteed.224 Certainly, the introduction of such an entity should be complementary to existing 
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accountability mechanisms; and is not a substitute for the public accountability of regulators via 

elected representatives.225  

 

Taken together, the JCCFS is a useful model to reflect on; it is a specialist joint committee drawn from 

both Houses, although compared with the oversight role that will be required of a future UK oversight 

committee, the JCCFS’s mandate is more confined. Bird suggests that the knowledge that actions will 

be subject to intense public scrutiny through the Parliamentary committee system generates 

incentives for the regulator to ensure its actions are ‘justifiable and explicable’.226 Moreover, as 

discussed above, Parliamentary committees can question regulators about all activities across their 

mandate (rather than simply in relation to ensuring accountability for particular decisions).227  

Nonetheless, the same drawbacks discussed earlier in this section, including as regards time, 

resources and relevant expertise have been identified. Indeed, there are clear challenges regarding 

asymmetric information; the expert regulators possess more knowledge than the oversight 

committee. Certainly, although Parliamentary committees tend to be specialised and can develop a 

level of technical knowledge and expertise, they are rarely able to develop the same level of expertise 

as the regulator itself.228  

 

In this regard, there is relevant cognate scholarship examining the EU’s supranational Committee on 

Economic and Monetary Affairs’ (‘ECON’) ability to hold the European Central Bank (‘ECB’) 

accountable for decisions regarding the Eurozone’s Single Supervisory Mechanism (‘SSM’). In brief, 

ECON is a dedicated European Parliament standing committee for financial services. It was designed 

taking account of the specific circumstances of the EU’s framework that has to take account of, and 

balance the interests of, the Member States and is built on compromise.229 While it is not proposed 

to replicate the ECON model at the UK level where there a materially different system in operation, 

the scholarship relating to ECON’s ability to hold the ECB accountable contains informative aspects 

with respect to a future committee’s design.  

 

In general terms, the SSM creates prudential supervision arrangements for the Eurozone area and is 

overseen by the ECB.230 Recent analysis, examining Parliamentary questions and answers between the 
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ECB and ECON during 2013 to 2018 found that Members of the European Parliament (‘MEPs’) asked 

many questions but that, due to the ECB legal framework (which imposes confidentiality requirements 

regarding decisions on supervised banks), the oversight was focused predominantly on requests for 

information and the justification of conduct. It also found that the ECB was open to explaining its 

decisions and justifying its conduct but rarely agreed to policy changes.231 Essentially there is an 

imbalance exists between the committee’s expertise and the institution they are supposed to hold 

accountable.232 Be that as it may, the continuity of membership of ECON tempers this to an extent; a 

former chair of the committee suggests that the ‘amount of knowledge among the committee 

members, not just the advisors, is phenomenal’.233  Moreover, policy recommendations that have 

been advocated to improve the European Parliament’s accountability performance include ensuring 

the MEPs receive expert guidance on policy issues relevant to legislative oversight.234  

 

5.3 Design Choices  

 

The consideration of these various models offers useful guidance for the institutional choices involved 

in creating such a committee in the UK. No framework will be perfect and, as witnessed with the 

illustrations explored above, the broader political and legal environment may also affect a committee 

in practice, including regarding the informal interactions with those they are overseeing.235 In this 

regard, an important aspect will be the relationship that the scrutiny body manages to develop with 

the regulator over time. In particular, where there is respect and understanding for each other’s roles 

(rather than this being a combative association), the Parliamentary oversight model has the potential 

to have a significant effect on the scrutinised body.236   

 

In relation to creating a joint Parliamentary committee that has a mandate focused on financial 

services and its regulation, the article suggests that there are considerable merits to a joint committee 

structure with expertise drawn from both Houses. As witnessed with the JCHR, this format has been 

utilised successfully in the past in the UK and is also adopted in specialist comparative models. Ideally, 

it would be valuable for there to be a degree of permanence of the committee; this facilitates the 

building up of expertise; and enables there to be consistency in what the committee does over time.237 
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It would also be preferable for the committee’s membership to be cross-party and apolitical in its 

mandate and operation.238  These aims could be furthered by it not having a governmental majority. 

While to be politically acceptable, it may be that a government member chairs the committee, in line 

with the JCHR, it would be beneficial for the Lords to have the power to agree with the Commons on 

the chair’s appointment. Scrutiny of regulation would be both ex ante with respect to draft texts, 

drawing on expert analysis, and the input of stakeholders, as well as there being ex post reviews 

regarding the impact of regulations.239  With respect to holding the regulator accountable, in line with 

the recommendations regarding improving the JCCFS’s oversight of ASIC, establishing a set of 

benchmarks against which the FCA’s work could be objectively measured would be valuable. 

Committees that are pro-active and effective in their work also meet frequently and provide strong 

levels of transparency. This includes publishing communications with those they are overseeing; 

holding regular public hearings and inquires; and publishing reports to Parliament. Committees that 

are effective in their accountability work also seek to evaluate their own work and to learn from their 

successes and failures.240  

 

With respect to a specialist financial services committee, one particular challenge is to tackle the 

problem of asymmetric information. In addition to providing for a degree of permanence regarding 

the committee membership, it will be necessary to ensure it receives sufficient expert guidance to act 

as an effective accountability forum in a dynamic and technically complex field.241  This connects to 

ensuring that the committee is sufficiently resourced with an expert core staff in relation to financial 

regulation. In this regard, drawing on the JCHR as a precedent, providing the committee with its own 

legal advice would be sensible, not least when reflecting on the complex nature of the proposals the 

committee will be examining. While this is an aspect with notable cost implications, evidence 

submitted to the House of Lords suggests that the budget it takes to run Parliament is the same as 

administering a mid-sized government department; accordingly, it is not unreasonable for there to be 

greater resources allocated to aid Parliamentary scrutiny.242 Certainly, such a committee will fail to 

operate constructively without appropriate expertise and support, and this should include developing 

a network of independent experts to be consulted in relation to specific questions or projects.243 At 
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the same time, an important balance must be found; staff expertise and continuity is vital but the 

regulator must be confident that there is democratic legitimacy behind the scrutiny.244  

6 Conclusion 

 

The UK’s exit from the EU results in greater powers being transferred from Brussels to the UK’s 

regulators and this needs to be accompanied by an appropriate set of checks and balances on the FCA. 

It is not a straightforward task to pin down a ‘correct’ accountability framework and it is also unlikely 

that there is one ‘right accounter’ of the FCA.245  Indeed, as this article has illustrated, the regulator 

already operates in a multiple-principal environment and is subject to a range of oversight 

mechanisms, including constitutional and legal avenues, as well as broader accountability to the 

supervised industry and the public at large. Although the current system is not perfect, it likely strikes 

a sensible balance between independence and accountability. Moreover, the current governmental 

proposals are complex and could risk overburdening the regulator. In terms of accountability 

measures, they may also shift the dial too far in favour of the HMT/regulator relationship, which could 

risk further impeding on the regulator’s relative independence.   

 

The article argues that, rather than developing the HMT/FCA relationship, additional accountability 

mechanisms should enhance Parliament’s role in scrutinising the unelected regulator. Specifically, 

Parliament should be a key part of the checks and balances on the FCA going forward. In order for 

there to be permanent oversight of the FCA’s work, and via reflections on existing models, it advocates 

a permanent joint committee drawn from both Houses of Parliament with a mandate focused on 

financial services and its regulation. For such a committee to operate successfully, it will require a high 

level of technical support via an expert core staff to assist in tackling the challenges of asymmetric 

information. This could include the committee drawing on specialist advisory networks where 

required. Overall, strengthening Parliament’s institutional capabilities could deliver significant 

benefits to the UK’s new regulatory environment; particularly if a new joint committee seeks to build 

an effective relationship with the regulator, whilst not being afraid to flex its muscle. 
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